
#39.160 9/29/75 

Mernora ndum 75-67 

Subject: Study 39.160 - Revision of Attaclunent law 

This memora"dum considers cO!l'.mer,ts we have received to date on the Tenta-

tive Recommendation Relating to Revision of the Attaclunent law. Copies of the 
4 

letters we have received are attached as exhibits to this memorandum; also 

attached is a copy of the tentative recommeadation as it was sent out for 

cormnent. 

Most of the comments received were favorable. The most serious criticism 

came from the Credit Managers Associations (see Exhibit VII). The comments are 

considered in the order in which the sect inns referred to appear in the tenta-

tive recommendation. 

We hope to be able to approve this recommendation to be printed subject 

to editorial revisions and introduced in the Legislature for the 1976 session 

so that it can be acted on before the Attachment Law becomes eperative on 

January 1, 1977. Please mark your suggested editorial revisions on your copy 

and give it to the staff at the October meeting. 

editiouB Procedure for Claiming Exem tion of Necessities--§ 482.100 484.5 
5·230. 

An expeditious procedure for claiming an exemption for necessities is 

provided by subdivision (c) of Section 482.100. However, in its present form, 

it applies only where the right to the exemption is a result of changed circum-

stances. Wben the defendant de sires to claim an exemption for property levied 

upon u"der an ex parte writ (issued pursuant to Section 484.520, 485.220, or 

485.~40), he is required to follow the more cumbersome procedure set forth in 

Section 690.50. See SectioilS 484.530 ai1d 48~ .230. The staff recommeLds that 

the expedit:Lous procedure for claiming exemption of necessities UPO" a showing 

of chaLged circumstances provided by subdivision (c) of Section 482.100 be made 
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available ,,,here the defendant is making his first claim of exemption after levy 

of an ex parte writ--of course, >li thout the necessity of showL,g changed circum-

stances. This would require the further amendment of Sections 464.530 and 

485.230 as follows: 

SEC. 10. SectioI, 484.530 of the Code of Civil Procedure is amended 
to read: 

484.530. (a) ±f-8-w¥~t-ef-attaeBmeet-!B-!Bs~ea-~Bae~-ta~s-a~t~e~e~ 
~ae The defendant may claim an exemption as to tae property levied upon 
pursuant to a writ issued under this article Qy following the procedure 
set forth in Section 690.5 except that the defendant shall claim the 
exemption not later than 30 days after the levying officer serves the 
defendant with the notice of attachment describing such ropert . For 
this purpose, references in Section 90.50 to the debtor" shall be 
deemed references to the defendant, and references in Section 690.50 
to "the creditor" shall be deemed references to the plaintiff. 

[b) The defendant,may claim the exe subO.ivision (b 
of Section 7.02Q within the time provided by 6U Ivlsion a of this 
section either I by followingth~ procedure set fortb in Section 0.50 
or 2 by following the procedure set forth in subdivision c of Section 

.100 except that the requirement of showing changed circumstances under 
Bubdivision (a) of Section 482.100 does lot apply. 

te~ isl Notwithstanding s~ea~¥!B~eB subdivisions (a) and (b) , a 
claim of exemption shall be denied if such claim has been denied earlier 
in the action and there is no change in circumstances affecting such claim. 

Comment. Subdivision (a) of Section 484.530 is amended to provide 
that the defendant may claim an exemption for property that has been 
levied upon not leter than 30 days after the levying officer serves the 
defendant with a notice of attachment describing the property. See 
Section 488.020 (notice of attachmed). The 10-day aLd 2D-day periods 
running from the time of levy as provided in Section 690.50 are not appli­
cable to attachme~t. The manner of service is provided by Section 482.070. 
[Subdivision (b) permits the defendant to claim an exemption of neces­
sities by the expeditio~~ procedure provided by subdivision (c) of Section 
482.100 as an alternative to the procedure provided by Section 690.50 and 
incorporated by subdivision (a) of this section. However, as subdivision 
(b) provides, the defendant is not required to show that his right to claim 
the exemption is the result of a cha);ge of circumstances as is required 
whe" a claim is made under Section 482.100 after the time for claiming 
exemptions has passed.] Subdivision (c) applies where the defendant has 
made a claim of exmption pursuant to Section 484.070 for property not des­
cribed in the plaintiff's application but failed to prove his right to the 
exemptioL. See also Section 482.100 (postlevy claims of exemption on 
grounds of changed circumstances). Exemptions not claimed as provided by 
this section are waive'd for purposes of both attachmeilt and of execution 
except as provided by Section 482.100. 
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SEC. 11. Section 485.230 of the Code of Civil Procedure is amended 
to cead: 

485.230. (a) if-a-w.!~-e~-a~~aeRme~~-!s-!s8oea-~Bae~-~~!8-eBa~~e~-~8e 
The defendant may claim ~~e-eKem~~ieBs-~~e.iaea-ey-£ee~ieB-~T~Q2g an exemp­
tIOn as to property levied uJlOn pursuant to a 1Jrit issued under this article 
by following the procedure set forth in Section 690.50 except that the defend­
ant shall claim the exemptio[, not later than 30 days after the levying officer 
serves the defendant with the notice of attachment describing such property • 
For this purpose, references in Section 690.50 to "the debtor" shall be deemed 
references to the defendant, and references in Section 690.50 to "the creditor" 
shall be deemed references to the plaintiff. 

[(bl The defendant may claim the exemption provided by subdivision (bl 
of Section 487.020 within the time provided by subdivision (a) of this section 
either 1 by following the procedure set forth in Section 690.50 or 2 by 
following the pr~cedure set forth in subdivision (cJ of Section .100 ex­
cept that the requirement of showinG changed circumstances under subdivision 
(a) of Section 482.100 doeS not apply.) 

Comment. Section 485.230 is amended in the same manner as subdivision (a) 
of Section 484.530. See Comment to Section 484.530. In addition, this section 
is amended to limit the property for which an exemption may be claimed to the 
property that has been levied upon. The defendant may not claim an additional 
exemption for property that has Dot been levied upon under the procedure pro­
vided by this section. Exemptions not claimed as provided by this section are 
waived for purposes of both attachment and execution excpet as provided by 
Section 482.100 (postlevy claims of exemption on grounds of changed circum­
stances) • 

[Subdivision (bl is identical to subdivision (bl of Section 484.530. See 
Section 484.530 and Comment thereto.] 

Attachment for Amount of Attorney's Fees--§ 482.110 

Mr. Wolford suggests in Exhibit II that a subdivision be added to Section 

482.110 to make clear that the Attachment law does not authorize the award of 

attorney's fees in any action in which such fees would not otherwise be recoverable. 

The staff thinks Section 482.110 is clear as it is, but would suggest adding a 

sentence to the Comment reading as follows: This section does not provide any 

authority for the award of costs or attorney's fees not otherwise made recoverable 

by contract or statute. 
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Discretion to Deny Attachment 

Judge Fainer suggests in Exhibit I that the court should have discretion to 

del!Y the writ of attachment even though the plaintiff has shown the probable 

validity of his claim on the grounds that the plaintiff Ceoes not need a writ of 

attachme'1t to secure eventual recovery. (The Beaudreau case referred to by Judge 

Fainer is attached as Exhfbit I to lV'.emorandum 75-74.) The staff has some sympathy 

"ith this proposal, but is not sure h01,· it "ould work. It would be difficult for 

every plaintiff "ho "needs" a writ of attachment to sho" why he ileeds it. Nor is 

it appare"t "hat standard the court would apply in determining on its own motion 

whether the plail.ltiff needs the ~frit. Hhen the attachmer,t recommendation >TaS 

first being discussed and drafted, and also later when the bill was in the Legis­

lature, the Commission considered similar proposals. Does the Commission now wish 

to recommend that the issuance of the writ be made discretionary? 

Cases in Which Attachment Authorized--§ 483.010 

Mr. Harold Varsh, speaking for the Legislative Committee of the Credit Managers 

Associations of California (see Exhibit VII), objects to the proposed subdivision 

(c) of Section 483.010 which liould require the plaintiff to show that the claim 

arises out of the conduct by the defendant of a trade, business, or profession. 

where the defendant is an individual. Mr. Marsh states that, "while this require­

ment should not present any SUbstantial problem in connection with the sale of 

goods to the individual proprietorship, in the case of a loan it would be difficult 

or impossible in many cases to demoLstrate that the loan transaction 'arose out of' 

the conduct of his business or that in fact the mm,ey loaned was .. all used in his 

business." First, subdivision (c) does not provide that the pl.aintiff must demon­

strate that "all" of the money loaned .. 'as used in the defendant·"s business. 

Second, if the pla1ntif'f cannot demonstrate that at least $500 of the money 

loened was used in the defendant's business,_ then he should not be al:JJ.e to get 
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an attachme;·t sine assuming that the defendant is engaged ill a business, the 

plaintiff has not shown any relation betweer, the defendant's business and the 

loan by the plaiiltiff. The stated objective both of the interim law and the 

AttachmeLt lav is to restrict attachme>lt to commercial situations; this can only 

be done where the plaintiff is required to show that the particular cause of action 

is commercial. Third, the criticism a~parently fails to take account of the 

opinion in Advance Transformer Co. v. Superior Court, 44 Cal. App.3d 127, 118 

Cal. Rptr. 350 (1974), where the court construed the interim statute "as limiting 

the attachment to situations in "hich the claim arises out of the defendant's 

conduct of his business." (Emphasis supplied.) Section 537 .2( c), interpreted 

in Advance Transformer, requires only that the individual defendant be engaged in 

a trade or business. The staff recommends that no change be made in the proposed 

amelKUnents of Section 483.010. It should also be noted that, when the Credit 

Managers objected to this aspect of Section 483.010 in the original recommendation, 

it applied to all defendants, not just individuals. 

Description of Property in Temporary Protective Order--§ 486.050 

Mr. Harold Marsh suggests (see Exhibit VII, p. 2) that the proposed requirement 

that the temporary protective order issued under Section 486.010 et seq. describe 

the property "in a manner adequate to permit the defendant to ideIltify the property 

subject to the temporary protective order" "ould be burdensome for the plaintiff 

since it "ould require him to "investigate the detailed facts regarding the 

property ow"ership of the defeL1dant" and "ould not achieve the purpose of helping 

the defendant identify his property subject to the temporary protective order 

since the defendant kno"s what property he has L, the state anY"ay. The staff 

believes the criticism is exaggerated and fails to take account of the differe,ces 

betweec the temporary restrailling order issued under present law and "c;he temporary 



protective order issuable under the Attactme,;t La'", First, the requireme"t 

objected to does ;.0 more than state the equitable prLciple applicable to 

L1junctio.,s that the paper served on the defec,dant must tell him what he may 

or may dot do since he is subject to punishment fo", contempt if he fails to 

obey; in the case of a temporary protective order it must sufficiently describe 

the property which the defendant is forbidden to transfer, Surely a statute 

permi tting the defe, dant to be held in contempt for transferring property that 

llas not described sufficiently would be objectiOLable, Second, the staff 

believes that if the language objected to ,'ere left out it ','ould work no 

change in the lall, The courts llould still require the temporary protective 

order to describe the property restrained thereby in a manner sufficiently 

specific to permit accurate identification. Third, contrary to Mr. Marsh's 

claim, Section 486.050 does not require "detailed facts"--except, of course, 

where that is the only way the defendant "ill know what he may and may not 

transfer. This may happe, for example, ",here a temporary protective order is 

gra;,ted ody as to part of the property of the defendant "'hich is susceptible 

to levy. Suppose the claim aga inst the defendant is small but the defendant's 

inve"tory is great in value--ic such a case the temporary protective order 

should be fashio~ed to restrain the transfer out of the ordinary course of 

business of only a portiol! of the inventory sufficient to protect the plaintiff's 

interests. This "ould necessitate a more detailed description than a case 

where all the inventory is restrained. Fourth, it is not correct to say that 

Uilder the Attachme,1t Law ,he defendant" certainly knovs" the property subject 

to the temporary protective order since, unlike the temporary restraining 

order issued u.1der Sections ~38.1-538. 3 of the i,lterim statute, the temporary 

protective order does .lot automatically restra in the transfer of a 11 the defe>·d­

ant's property (subject to certain exceptions) in the state. See Sections 

486.040-486.060. 
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The staff believes the proposed amendme,.t to Section 486.050 is emine"tly 

reasonable. It should be remembered that the Attachment Law permits the 

issuance of a temporary protective order only ,Ihere the plaintiff shows a need 

for it, '.!hereas in the interim statu':;e the court is re,.uired 1;0 issue a temporary 

restraining order alOl,g ',lith the notice of the hearing on issuance of the writ. 

The staff recommends no change in the proposed ame:ldment of Section 486.050. 

Effect of General Assignment or &nkruptcy on Lien of Temporary Protective 
Order--§ 486.090. 

Mr. Y.arsh notes that the Attachment Law does not continue the provision 

of Section 542b of the interim statute to the effect that the lien of the 

temporary protective order is terminated by the institution of bankruptcy 

proceedings or a general a ssignment for the benefit of creditors. The sta ff 

does not recall the reason why this provision '.ms not cO'ltinued. As it nmr 

stallds, Section 486.110 seems to permit the plaii1tiff to levy on the defendant's 

property after the defendant has instituted bankruptcy proceedings or made a 

general assiglment and have the attachment lien relate back to a previous time, 

thereby displacing other creditors. Co,:sequently, the staff recommends that 

Section 486.090 concerning expiration of the temporary protective order be 

amended as follmls: 

SEC. 15. Section 486.090 of the Code of Civil Procedure is amended 
to read: 

486.090. Except as othenli se provided ~,;-£"e';ii.e,;s- 4g4~QgQ, -4g" ... HI, 
aaa-~9.~Q in this title, the temporary protective order shall expi~e 
at the earliest of the following times: 

(a) Forty days after the issuance of the order or, if an earlier 
date is prescribed by the court in the order, on such earlier date. 

(b) As to specific property described in the order, when a levy of 
attachment upon that property is made by the plailltiff. 

[(c) When the defendant files a proceeding under the National Bank­
ruptcy Act or makes a general assig'illlent for the be;,efit of creditors.] 
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Comment. The amendment of the incroductory clause of Section 486.090 
is technical and makes no substantive change. The effective date of the 
temporary protective order may be extended pursuant to Section 484.080 in 
the case of a continuance. The court may modify or vacate a temporary 
protective order pursuant to Section 486.100 (on application of defendant) 
or terminate the order pursuant to Section 489.320 (undertaking to secure 
termination). It should also be noted that, where the defendant claims 
an exemption for all the property described in the plaintiff's application 
for a writ and the plaintiff does not oppose the claim of exemption, the 
temporary protective order expires "ithout a hearing or further court 
action. Section 484.070(f). In cases "here the court determines at a 
hearing that property is exempt, or that a ',rrit of attachment may not 
issue for any other reason, the defendant may move the court to vacate or 
modify the protective order pursuant to Section 486.100. 

Subdivision (c) is added to res.tore a provision of former Section 542b. 
,/here the defendant files a bankruptcy proceeding or makes a general assign­
ment the lien of the temporary protective order expires unless it has first 
been ~rfected. by a levy of a writ of attachment. Section 486.110. 

Levying Officer's Discretion to Levy on Less Property--§ 488.030 

Mr. Ma rsh objects to the ame"dment to Section 488.030 which would make 

clear that the levyL,g officer has a duty to levy on no more property that is 

"clearly sufficiert to sa tisf'y the amount to be secured by the attachment." 

(See Exhibit VII, p.2.) V~. V~rsh states that it would be impossible for the 

levying officer to do this in most cases without hiring an appraiser. The 

staff believes that this proposed amendment continues the substance of existil,g 

181' which p,'ovides in Section 540 a s follows: 

The writ must be directed to the sheriff, or a constable, or 
marshall ... and must require him to attach and safely keep all 
the property of such defe"dant 'iithin his county not exempt from 
attachment, or so much of the property of such defendant as may be 
sufficier,t to satisfy the plaintiff's demand against such defeHdant, 
the amount of "hieh must be stated i. conformity >lith the amount 
stated in plaintiff's affidavit filed pursuant to Section 538, not 
exceeding the amount of the compla i,"t. 

To require the levying officer to levy OJ, the defendant r s property in an 

amoUl.t "reatly in excess of the plairtiff's claim ,There the levying officer 

k,;m,s tha t a levy or, a smaller amount of property '"ould secure the plaintiff's 

claim ,TOuld be to condone an excessive levy. Permitting an officer of the 
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state to levy kno>lledgably on an excessive amount of property also raises 

constitutional questions. Hv.,ever, the staff also recoLgnizes that this pro­

vision "ill rarely have a, effect since the levying officer lIill generally ot 

knm{ that the levy on only a part of the property described in the >lrit of 

attachment will be "clearly sufficiellt" to secure the plaintiff's claim. To 

anticipate the constitutional problem "hich mig..l1t arise in the rare case "here 

the levying officer had the requisite knowledge as ",ell as to continue the 

provision in Section 540, the staff recommends "hat this proposed amendment be 

retained. 

Notice to Defendant of Attachment--§ 488.310 et seq. 

Mr. Flanagan suggests (see Exhibit III) that the procedure for postlevy 

claims of exemption would be further improved if the Attachrnellt 19w provided 

for immediatec,otice of the attachment to the debtor. The existing levy pro­

visio~s provide that, where the defendant is not given notice at the time of 

levy, notice is to be given the defeLdant "promptly after levy and in no event 

more than 45 days after levy" with the exception of a levy on real property 

1,·here notice is to be given promptly after recording and in no event more than 

15 days after recordLlg. The staff doubts that changin:..; the word "promptly" 

to "immediately" would cause the levyL,g officers to give notice aay sooner 

after levy. Consequently, the staff does not believe the levy sections should 

be further amended. 

Undertaking in Justice COU1~--§ 489.220 

Judge Fainer notes in his letter (see Exhibit I) that Section 489.220 

providL,g for the plaintiff's undertaking to obtain a 'Hit of attachment or 

protective order does not provide the amount of the undertaking required in 
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justice court. The staff recommends that Section 489.220 be ame{Jded to correct 

ttis omission as folloHs: 

§ 489.220. Amount of undercaking 

48).220. (a) Except as provided in subdivision (b), the amount 
of an undertaking filed pursuant to this article shall be five hundred 
dolla r-s ($500) in an a ction in justice court, hro thousand five hundred .• 
dollars ($2,500) in an accion in the municipal court, and seven thousand 
five hundred dollars ($7,500) in an action in the superior court. 

(b) If upon objection to the unde~taking) the court determines that 
the probable recovery for >:rongful attachment exceeds the amount of the 
undertaking, it shall order the amount of the undertaking increased to 
the amount it determines to be the probable recovery for wrongful attach­
ment if it is ultimately determined that the attachment was wrongful. 

Comment. Sectio,j 489.220 is ameilded to provide for the amount of 
the undertaking in justice court. 

The staff has selected the $500 figure because it is one-half the Ireximum 

jurisdictior:al amount in justice court (Code Civ. Proc. § 112) just as $2,500 

is one-half the maximum jurisdictional amount in municipal court. Of course, 

"e could make the amount of the undertaki;;g the same in municipal aLd justice 

courts. 

Operative Date 

Exhibit V expla ins a technical problem concerning the opera ti ve date of 

three sections that are amended by the A tta chment Law. He propose to remedy 

this problem by llhatever steps are necessary. The p:-oblem may not require any 

further actioli or may be handled by the Le"islative Counsel independent of the 

HecommeJJdation ~elat:Llg to Revi"i.on of the Attachmel,t La". 

Respectfully submitted, 

Stan G. Ulrich 
Legal Counsel 
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Memorandum 75-67 
EXHIBIT r 

l>n;'iICIPAL COURT 
LOS ANGELES ·JUDICL"L DISTRICT 

ROSER,. FAtNE.R. JUCGfIt 

July 30, 1975 

Stan G. Ulrich. Legal Counsel 
California Law Revision Commission 
Stanford Law School 
Stanford. California 94305 

Dear Mr. Ulrich: 

Enclosed is a final draft copy of an article that 
I submitted to the editors of the Los Angeles County Bar 
Journal at their request. Unhappily, the article is 
much to~ long and will probably undergo some substantial 
editing in order to shorten it. 

1 am only sending you the article for your general 
information as I know that you probably understand the 
subject and the problems with the remedy better than any 
one in the state. 

In writing this letter. I wish to express to you my 
complete agreement with the tentative recommendations being 
proposed by the Law Revision Commission for the permanent 
attachment law. I believe that the permanent attachment 
law with the tentative recommendations is a far superior 
remedy with more definite and clear guidelines, particularly 
in its levy and lien procedure~than the interim law. I 
would strongly recommend that the Legislature adopt these 
recommendations. 

I have a number of pOints that I would like to ra1se 
with reference to additional suggested changes. First. I 
believe that there should be some discretion in the court 
in refus1ng to issue a writ of attachment even though the 
plaintiff has-established by a preponderance of evidence 
the probable validity of his claim. The suggested discretion 
vested in the court should be to make a determination that 
the plaint1ff does not need a wr1t of attachment to secure 
his position of probable judgment in the future, or if he 
is to receive a judgment, he doesn't need an attachment 
equal to the full amount of the plaint1ff's claim. In this 
regard, I refer you to a recent case 1n the California Supreme 
Court of Beaudreau y. sype~1or Court, 14 cal. 3d 448, 
and particularly at page 4 0 in which the Supreme Court 

) 



Stan G. Ulrich, Legal Counsel -2- July 30, 1975 

suggests that there ought tc be cj.rcumstanc JS in which 
the court would have the discretion to limit the amount 
of the undertaking for costs ~r dispense with it entirely. 

Second, I believe that it is an oversight on the part 
of the Law Revision Comocission that it has not fixed a 
minimum undertaking i~ a justice cOQrt action, and I respect­
fully suggestt;hat this 11'latter be corrected. See CCP 489.220. 

Again, I wish to thank you for your kind help in sending 
me the tentative recommendations so promptly. They were most 
helpful. 

RF:mg 
Enel. 

Kindest personal regards. 

Very truly yours, 

/2uw :n~~ 
Robert Palner 
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O~I'! FILE: -NuM6E:R 

Mr. John~. DeMoully 
Executive Secretary 
California Law Revision 
Stanford Law School 
Stanford, California 

Comr:lission 

9430S 

Re: r:.'entati.ve ReCC'r1lLendation re 
Att.acln:len.t LaW 

Dear John: 

With respect to the.' tentat~ve recomlf,endation r8 

attachmer.t law I have th,.~ fo ·:.lowing comment,': 

J... 'Ir.ey apc,,~a,: to !:le generally helpful in 
clarifying the Ia';>', pa:ct.ic!llarly the proposed amend­
ments to 5ecb.c.n ~8'LOLO(c) and BecU.on 487.0l0(d) 

2, I do hav0 a (~uestion as to the addi­
tion of i3ec't.ion ~1B2 ~~; 10 O?t·?:t::ifl,itt;ing inclusion 
of plaintiff's contempl"ted costs and attorneys' 
fees in the amount of the writ). Perhaps a sub­
section should be added to make it clear that the 
statute does not authorize the award of att.orneys' 
fees ir: any actio;, in which such fees ~lOuld not other­
wise be recov'erab10 by COilt.ract. or statute. 

I'Ii th killdest :cegaras ':0 yeu and the present members 
of the Commission. 

~~:L..':1cerely , 

h1/i/ tt/~,( 
Rich,u:d H. Wolford .~. " 



~e(;lortlnd1.J.rn '(/-C/ 

MORRIS M. SHEI<if;! 

H.r .. ,Jo~n l~. nL;~;>(~Ll_: '. 
Executive SCCf{<;:,'--:--; 

Cal,iforn::.a :::-~av: I{(",li,s-~_>:':; c~), ·i.~.:,,::i(J~: 

StanEc.. rd ~.I'UW S'~o'ho ~:;J. 

Stanfc)rd t C~l~£c:·n~r. 0<3\,'5 

"RE" CODE_ ~OU 

n: .!:PHONE: Z-lif:l"6-4S04 

1975 

Pardon roy delay in responding to the tentative recom­
mendations of AdmissibUity oi: Duplicates and Elridence, and 
Revision of Attachment Law. My tanliness is explained by 
being preoccup ied by not only my ~!ork and other activities, 
including being local chapter pn~sident of the California 
Trial Lawyers Association, but a150 due t.o an impending 
toove of both my home and m:( practice. Cerne approximately 
November, I will be in pri-"c.t:e pracUce in Clovis, which 
is a growing area just to t.he northea.st of Fresno. 

The Commiss ion ~s tc be highly cmnmended for its efforts 
in the recommendatipn relating to Admissibility of Duplicates 
and Evidence, for its expediency and practicality, !'.bout 
the only times that I have had )Jl'oblems with the Best Elridence 
Rule is where some S. O.R. en the ether side w()uld want to 
take advantage of it.s technicality, not for the substantive 
merits f')r wh ich the rul.e ''''as c::mcted. 

As to the specification of prcc'perty at ti'lched in the 
Attachment Law,that is most i.m?ort.ant.. 'rhe other merit on 
attachment that deserves m,~n!.:ion is the post Levy Claims 
of Exemption; I'm glad to see CI. proposed delay i:here because 
of the delay in notice to the dabtor, rJut. I think even a 
bettf'r long-r.ange solut.ion is goinyc" be to p:covide for 
immediate notice upon the debtor of the attachment.. 

V-ery 'truly yours J 

J'rlF :dll 
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M U N~ C I P . L C q' UI R T 
WALNUT ~"E\K.CANVI LE JUOlqlAL\CISTRICT 

11:140 YGNACIO ~ROAO W NUT CAEE~ORN;A iil:4!5Se 

, 
ROY L CHIESA 

BETSY FITZGERALD RAHN, JI1DG! 
JOSEPH R. LONGACRE", JR" "IuOGE 
JOHN C. M[NNEY. J~DGE: 

Cr...E!tK AND AOMINIIifRATCI't OP' THI: 

3epte~her 17, 1975 

Mr. George 3. DeMoully 
Executive Secretary 
California Law Revision Cow~ission 
Stanford Law School 
Stanford, California 94305 

Subject: Tentative Recommendation 
Relating to Revision of the 
Attachment Law 

Dear Mr. DeMoully: 

MUN1~IPA" COUIIIT 

This is to inform you that our staff has reviewed the 
draft you forwarded to us relative to the Commission's 
recommendations on revisions of the attachment law. It is 
our consensus that the draft is satisfactory in its present 
form. 

We convey to you our unqualified approval of the 
draft. 

-~.-- .. -.. ~.-"-r"l - Sincerely. 

RLC/zsd 



/ 

r 
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EXHIBIT V 

.;~Ol'~. ?~u~'phy '" f:s~~ to 

I.cKhl.tiv .. GCW1> •• l 
'tate Curito1, ~~ lOll 
S4era~nto. CaltforQiA 95d14 

YOllr 01l1ldon with rupect to tbr .. 0l"lratLv .. dolt .. probl_ coi&w .. td 
by the enact.--t of Chapter ZOO of tha Statut •• of 1915 (A~ ,19) La 
r ...... n.d. 

1 • • 

C~l. StOlte. lY1>, eh. %00 (A.a. 919), extended the o~retlon of the 
illt .. ~1.Gi attac.'-llt .tat'lt. (cal. Stau. 1972, Cll. 5)0) fro", <.l&c.tlb.r 31, 
197~, to Uecuber 31. 197C1. At the _ U .... CMpter 200 p.,.tpun.": the 
opu~ti" <!ate of I;ha Attac'-t Lw (Cal. Stata. 1914, Ct.. l~lb) aa 
follOlle: 

'SEC. 1. S4ct1oD 49 of Cbepter l)lfl of th. St .. t", .. ,,( 1974 ie 
.~ed to r.eel: 

Sec. 49. (a) '1h1a IICt bac_ operative on J3I1uary 1. +9>h 
1977 • -
(I» beept .. ot~ pl'II",i4ed by rule. adopted by tM 

Jud1e1.a1 eo.cU aff .. tift OIl or aftar Juuary I, i~ 1917 • t1'li. 
act .hall DOt apply to .., writ of .tt4~Dt 1.~ured priOr to 
Jauary 1. 197. 1911 ... el euc:b. writa of attacn-at ,ball COllti_ 

. to ba 1O".nM4 1Ia ell r .. pactl oy tbe providooa of Chapter 4 
(eosr.'~tD, vith Sectioll ill) of Title 7 of Part 2 of the ~od. of 
C1vU I'rooaclure 1Il affeet em LIM .... r 11, i9~J 12l!!. • 

~ •• I'. SeClUOD Sl of Chap till' UlCl <the AttaclilMnt Lew) w. not a­
.. rwlad; 1t read ... follow.: 

SEC. )l. Seetiem 1174 ot the Cod. of ~1vil Prue.dure aa a-
~Ddacl by C~pter 311 of the Statut •• of 1914 shall 1' ... 10 oper-
&t1".. IlQ~U Ju ... ry 1. 1976, IIIW _ 8..eh data .ball e .... to htt 

. operative. 

Thl. provla1oo waa oot a_rutad to chang. ttle .tate to l·J 11 , 



• 

c 

c 

c 

Ge.otf.«l :iur .. ny, Ka.q. 
AU;',l1IIt 2:>, J~7' 
i~a.j-",:e 2 

';:nllataffof the LA" ~vldon Co!lA~adon has.. eon~lI.l4ItJthatlio!¢tt" . 
53 (pltrportlng to II&ka Section 1174 of tha <:O<1e of "ll1'.Ul'tol!edta.r ... ~'··· 
aNnded by Chapter 3:11, laopereUft on JatlQary 1, h7fJ) Joe. not ttMU 
baeotllll operllt1 •• UIItU January 1. 1911, by vhftve of CllooIpt.r ZOO {J\.ll. 
~1\1) IIIb1c4 postpone a tbe' oper.U .. J.ta of "tbi. act" (Chai .. :.r LSlbJ. 
:~oce. SectioG .\114 aa _ .. nded by Chapter .JUr_ins opel'at1valQltil. 
January I, 1977. Do you -ar •• with tld.a couclua!9n1What.bo.u!1 bot . 
.lone &t the 1976 ... 81on to COITKt the .p~ .. t defect 1'1\ !ieCU.on $1 I,f . 
Chaptlar 1)16 ao that til_ conKt ". ... 1oa of Coda of C1vil Procedure' . 
Sectioll 1174 w111 DOt be 1a 40IIbtf (We plaa tolntrOlluc:_ a blU.t .. "" 

. b76 .... 100 toMke vaUoua teclmic.U COITlICdoa_ til ~ At\aCII'P .. t~ . 
an4 COWA ~DC1" •• "7 pJW1.ion DHCIad. to cl.4ldfy tile· atatuaof s.;tl.On 
1174 .. " ~tldll.) . 

II. 

A ."-'1& ........ 1_ .... u .wUJI. rqacd to Walf.re.aM InaCitlltUN 
Coct. $action 17409..." .. 54 of eM,m 'lS16 pT$td,.: 

. SIC. 504. Notrio-e ••• di.., Section 49 of t1d .. eet, Sectl .. 47 ~ . . t~_' lillallMt b.n ...... ti .. if A .... bly IUl No. 34ZZt, 
clwlpUnli ........ 1. hctiOa 17409 of. ~ ."!aU.,. ud ~ct __ ". 
CoO. Usa..s.a47 of till ... , bec!hII.O"Dti"ISec.~~"" 

,of .. WIIU .... ad. IUd,~1It1MI ~ ... ~ .. "1' ~tu 61 of 
~ 8~ . ., 1914,,,_11 r.Y .............. 'UJ .. ....,. 1. 19't. • 
....... 1tIIIA fIa', .-u ..... ~ ........ ,1.... . 

. A.I. 3421¥UM,..,tuMt ~. on it. f ..... S_u... 504~''''' ..... 
.... t .. 17109 . ., .... wall." I0Il X.Ci .. ,ioIlc Code .... an'" "._"'i 
47 .f_IU"- of 1914 1 ,U'CS. ..... f ..... r, I, 1976.' ." 

u. ...... esoa )3, $Mc" S4 vUloat •• e ... o~ ... ,q",~ 
1, 11I17,.~ nrt ... of CMpce1' ZOO (A ••• 91tl.~.,," .~f:(!lt_ .. 
~" Rnlltioll c. ' •• s. baa .... 11Ida41l1a'IIMUU l74Ot •• _ Jfli .. t1lf. 
Qw.pu. 47, n.·t .. epenaUft .-W JaallvY 1. 1977. 110 'yo. ...... ~. 
tkll OiNICl .... t . - .. '.' . 

111. 

Chapur: nof De Sea ...... of 1975 (fil .. !fa, ), '975) ........ 1UI 
Coda SllCtioG 1208 ..... ooatd1la .. -..-1' p~lo •• ChapUr: lS16 '1MI 
aMftda PeDal COda .SllCc.f.oo U08.ec. ..... Uy. !Hifo •• Chapur 200 pnl­
poaad. tIM opu.Uft dat. of CbIqIur 151', Chapur 53 __ ..,.nd .... · 
Secttoa l of Chapur )3 .1'ftU .. : 

, :' 



( 
':;HnrK~'! :-lur~!\y 

/tU '.UHot :t.), i'·,7J 

SEl.; .. '} .. ~~o!,ct.1l)n 12.utlo of the tlonal C~hle as amended by :iectlch 
,,~ lnid act tJl\all r_il," overatlva o,...ty "ntil J.1U\lilry 1. 1"7b, an. 
on -~;4 .. !.h data Sec.tlbtl 1200 of th. ?eaal c.oJt..:., .as 1l.!'fWitl.h!tG b,? \~h.1Pttf 

iilb of tnt! :;t"ttltu of 1914, shall be fllrth"" .""""d"d 1" eh" for: 
Het f""til in ""tti,,!: ~ of thill act. 'Ii'''T .. f"re, ,;"ction 2 of chis 
-ict shall boco,. operative on January 1. 1'116. 

;t :iii not tlario ... ~ if PellAl COolIe Section 120:; Ila amenJ",i by C:,apter 151· 
becomes "pur"tive " ye<lr .,arly 8ince ie merely o1"l"t"l1 th .. referellce t· 
att ... cl .... ut of ".u1I1ngs of a pd.on.r, a pract!c .. taat 13 preeludo,j by 
other statut.,s. The Btaff of tllm I..&w lWvtaion Goromi.aion b",li.ves thllo 
(by virtue of Section ] of Chapter 51) Penal ,:ode S<!ctioa 120ii all a­
"""ndad by Sectlon 2 of Chapter 53 (which picka up tne an>enJ" .. nt 'allde b: 
Chapter 1$16) beco.ea operative on January 1, 1976. re any action 
needed to tlIIIb tbt. dart 

• 
t plan to requeat that )"OUr opinion be pubUshed in the I.1Osclllbly 

JourQAl al1d will proVide llaacroft-Whltney. IiAtthew Bander. and the 'J.la· 
Publl.h1Dg eo.pany with a copy of your opinion. I think they wl11 giY' 
it cOI\s1darat1on wbell tbay decid. wbet wraion of the varioua •• ctiona 
to print in the cod... ACcordiAaly. 1 would appreciate having your 
opinion in lima ~ 1t call be publ1i1hed in the journal of the currant 
a ... lon of tbe t.es1al.atu •• 

Yours truly. 
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lOOUBIT VI 

CaSKEY, CaSKEY Be BOXER 

TOIIIAS C08lCllY U ... ·, 1741 
II1II.. L. COaDY 
SMOORT._" _um. W. GOROOH 

Al1'ORNEYS AT LAW 

1100 GLeNDON AVENUE 

LOS ANGELES, CALIFORNIA &0024 

nLEPIiONl! (1:13) 477'5108, I7s·.aae 

September 24, 1975 

CALIFORNIA LAW REVISION COMMISSION 
Stanford Law School 
Stanford, California 94305 

Attention I John H •• DeMoully. 
Executive Secretary 

Rei '1'en.tative Reco!I1mendation Relatin, '1'0 Revision 
Of The Attaohment Law . 

Dear Mr,'DeMoullYl 

.I have now had the opportunity to review. the Tentative 
iecommendation as· it pertains to the propoaedamendment 
to Seation 490.010. As you may recall, I att.ended one 

. meetinq of the COIIIlIIission in Los Angeles' and addressed. 
my r~rk8 to this Section. 

In my 9pinion, adoption by the COJIIIIission. of the proposed 
amendment to the foreqoing aection would be a very con-

. structive step. 

STaib 

" 



F..JGiIBrr VII 
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tAW OPFlCE-S 
~'r:r..kIIJ.J:tCI:!I; ~unIL~H 
If:Ii.UlU) MAUH. til. 1lI0iAJ1)J), nUl .. 
J.lOf;UD F-~ )08u.t D . .ItOmrJ; NOSSAMAN, WATERS, KRUEGER, MARSH &. RIORDAN 
'lIIOIoUI L c.u; W,l1-ClILt) b. W"J.!.IQN 
BVL t. ~ fU.t\ILit.: ~.l'UIM.Ct 
wtW.\M I. Qll'HMU.I&- ~l. JoiQI,OA)1 

THlATU,TH ~LCOJt t UNlON iANI: SQUAIlE 
,MVJbII.:LWIU: 1Mv.tr.IN.~ 
l.I.OIJ.AfII:JOOCna ~ l.. J;OtJUI 
~,.tM'roII: IU.t1QC.JQUm' 
U2t0\&D •. iIIUoJNI.4Nll MIA..~ ALaMl$ 

445 SOUTH rIGU~ROASTR:E.BT" LOSANGE.LE.S. CAX,IFORNtA 9'[)017 

rELEPHONE j2r 1 6:18-51.2.t 
1iO'I'tI:t~ M.U'rtNl.~ 
-.m.&IAMO.~ 1':IIWI'~1JMf.&..1I-
CAli. W. MI;dfm. .... "NJIC:DttI f ~ 
UHDIU L IIWIUI LAl'f i04'ftD1CX 
nn& t "OO'IQRI nuJllHN.;J;OIf;i'f! 
...... A. ~ 't'I!OMAl1 .. 'GIIt 
~L 0IDIbl L\T.IUIN()).i!It&1'ON 

Professor John H. DeMoully 
Executiv~ Secretary 
California Law Revision Commission 
School of Law 
Stanford, California 94305 

September 24, 1975 

ann TO flU ',II/.IIIIIU 

Re: Tentative Recommendation Relating to 
Revision of the Attachment Law (July 1975) 

Dear .tohn: 

I have been requested by th!; Legislative C,ornmit-
. tee of the Credit Managers Associations of California to 
transmit to the Law Revision Commission their comments re­
lating to the above mentioned Tentative RecQ,nmendation 
circulated by the Conooission. The Credit Managers Associa­
tions believe that three of the amendments which have been 
proposed in this Tentative Recommendation should not be 
adopted and would oppose their adoption. These three amend­
ments are as follows: 

(1) The proposed amendment to Section 483.0l0(c) 
would restrict the availability of an attachment in an ac­
tion against an individual to a case where the,"claim arises 
out of the conduct by the individual ofa trade, business, 
or profession." Wh~le this requirement should not present 
any substantial problem in ,connection with a sale of goods 
to the individual proprietorship, in the case of a loan it 
would be difficult or impossible in many cases to demon­
strate that the loan transaction "arose out of" the conduct 
of his business or that in fact the ,money loaned was all 
used in his business. The requirement in the existing , , 
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version of the new Attachment Law protects the individual 
proprie~or against the ~se of an attachment to collect a 
debt resulting from the sale of consur.1er goods to him, as 
opposed to the sale of inventory or equipment for use in 
his business. There is no reason in our judgment to go 
beyond that requirement and impose an unrealistic require­
ment to satisty theoretical objectives. It is my recollec­
tion that the same requirement was contained at one stage' 
in the original Bill introduced by the Commission or.in a 
version of the proposed statute before its introduction 
and was eliminated because of the objections of the Credit 

. Managers Associations. They will oppose i t8 reintroduction 
into the'statute. 

, (2) The proposed amendment to Section 486.050 
would require that the temporary protective order describe 
"the property in a manner adequate to permit the defendant 
to identify 'the property subject to the temporarY protec-
tive order." The explanation given for this proposed change, 
that the description in the temporary protective order 
"should be sufficiently speeific to pet1llit accurate identi­
fication,n.ia completely beside the mark since the defendant 
is restrained from transferring any of his property in this 
State out of.the ordinary course of business with specified 
exceptions. The defendant certainly knows what his property 
in this State is and needs no further description. To re­
quire the pl~intiff to investigate the detailed facts regard­
ing the property ownership of the defendant in the manner 
that would be necessary in order to issue instructions to 
the Sheriff or Marshal forthe levying of, his writ of attach­
ment before he can obtain the temporary protective order will 
largely destroy the value of the temporary protective order. 
Presumably the proposal is intended to do exactly that and ' 
arises out of the hostility previously manifested by the staff 
of the Commission to having any protective order. 

(3) The proposed amendment .to Section 488.030 
would require the levying officer to determine how much of 
the property described in a writ of attachment is "clearly 
sufficient to satisfy" the debt of the plaintiff and to levy 
only on that portion. It WOUld, of course. be impossible in 
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most cases for the levying officer to make any such deter­
mination without hiring an appraiser. This proposal seems 
to. ari'se out of a highly theoretical approach to practical 
problems. Such an approa.ch can result in making any remedy 
as a practical matter ineffective . 

. In addition to the foregoing comments, the Credit 
Managers Associations have noted that the proviSion in Sec­
tion 486 .. 110(b) omits the provision in Section 542b of the 
present law that the lien created by the issuance of the 
temporary protective order is terminated by the institution 
of a bankruptcy proceeding or the making of a general assign-

'ment for the benefit of creditors by the defendant, unless 
there has b'i!en a previous levy on specific property. This 
omission was frankly not observed by the Credit Managers 
Associations at. the time of the enactment of the new Attach­
ment l.aw in 1974. It is' strongly urged that this provision 
be restored., So far as I can recall, although r have not 
reviewed again the various repol'ts issued by the Commission 
in 1973 and 1974, no explanation was offered by the Commis­
sion as to why it was deleting this' prOVision. It would 
seem to be fairly obvious that where there 1.s a general 
assignment or a bankruptcy filing, it is not fair to the 
other creditors of the debtor' to preserve a general lien 
such as that represented by the temporary protective order. 

I would appreciate it very much if you would a4-
vise me as to. the action taken by the Commission with res­
pect to these comments so that the Credit Managers Associa­
tions may consider what further steps they desire to take 
in connection. with this matter. 

ccs: Mr. W. J. Kuml! 
All Members of the 
Legislative CommIttee 

ly yours, 

'Y-fVa'4~ 
a old Marsh, Jr. 

of NOSSAMAN, WATERS, 
KRUEGER, MARSH & RIORDAN 
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, Important Note: 'lbis tentative "re~ndation is being distributed. 80 that 
interested perIODS will be advised ot the Commiasion's tentative conclusions and 
can make their views known to the oa.-ission. Any com.ents sent to the Commis­
sion will be considered when the OOmai.slon determines what recommendation, it 
any, it will make to tile CaUfornia Leg1alature. It is just 8S important to 
sdvis~ the Commission that you approve the tentative re"COIIIIendation ss it is to 
advise the co.mi •• ion that you object to the tentative recommendation or that " 
you believe that it needs to be revised. COMMEIITS ON TIIIS TEllTATIVE RECOMMEIIllA­
'1'1011 SHOOLD BB BBIfl' 'l'O '1'HE COMMISSIOIC .0'1' lATER 'l'HAK SEPTEMBER 25, 1975. 

The CoIIIIIiasion' often substantially revises tl!'ntative recommendations as s 
result of the comaents it receives. Bence this tentative recommendation is not 
.necessarily the recommendation the Ca.lission w111 submit to the Legislature. 
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TENTATIVE 7/75 

KECOdME,'llATION 

relating to 

REVISION OF THE ATTACit<lENT LAW 

Introduction 

In 1971, the California Supreme Court in Randone ~ Appellate 
1 Department declared unconstitutional California's prejudgment attach-

ment statute on the grounds that the procedure violated the due process 

requirements of both the California and the United States constitu-
2 tions. An interim attachment statute--which was originally scheduled 

to expire on December 31, 1975--was enacted in 1972 to remedy the con-
3 stitutional defects in the scheme invalidated by Randone. At the same 

time, the 1972 Legislature directed the Law Revision Commission to 
4 continue its study of attachment law; and, upon recommendation of the 

commission,S Code of Civil Procedure Sections 481.010 to 492.090 (herein­

after referred to as the "Attachment Law") were enacted in 1974. 6 

The Commission has received comments from various persons and 

organizations concerning the Attachment Law and has concluded that a 

l.umber of revisions are needed. Legislation has been enacted to defer 
7 the operative date of the Attachment Law until January I, 1977, so 

that the Legislature will have an opportunity to enact the needed revi­

sions before the Attachment Law becomes operative. This legislation 

would also extend the expiration date of the 1972 interim attachment 

statute until December 31, 1976. 

1. 5 Cal.3d 536, 488 P.2d 13, 96 Cal. Rptr. 709 (1971). 

2. For further discussion, see Recommendation Relating to Prejudgment 
Attachment, 11 Cal. L. Revision Comm'n Reports 701, 721 (1973). 

3. Cal. Stats. 1972, Ch. 550. 

4. Cal. Stats. 1972, Res. Ch. 27. 

5. Recommendation Relating to Prejudgment Attachment, supra, note 2. 
See also Report of Senate Committee on Judiciary on Assembly Bill 
2948, Senate J. 13010 (August 21, 1974). 

6. Cal. Stats. 1974, CIl. 1516 (Assembly Bill 2948). 

7. Cal. Stats. 1975, Ch. 200 (A.B. 919). The Attachment Laworig­
inally would have become operative on January 1, 1976. Cal. Stats. 
1974, Cll. 1516, § 49. 
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Cases in Which an Attachment ;'lay J>e Issued 

The Attachment Law permits the issuance of an attachment in an 

action against a "defendant engaged in a trade, business, or profession" 

on an express or implied contract where the amount claimed is not less 

than $500, exclusive of costs, interest, and attorney's fees, provided 

that the subject of the contract upon which the claim is based was not 
d used "primarily for personal, family, or household purposes." The 

Commission recommends that this provision be revised as follows: 

(I) Where the defendant is a corporation or a partnership or other 

unincorporated association, the writ of attachment should be issuable 

without requiring the plaintiff to show that the defendant is engaged in 

a trade, business, or profession or that the subject of the contract 

upon which the claim is based was not used primarily for personal, 

family, or household purposes. The interim statute permits attachment 

against all business corporations and partnerships without such addi-
9 

tional showing. The recommended change would permit the issuance of an 

attachment against a corporation or a partnership or other unincor­

porated association regardless of whether it is organized for profit or 

is engaged in an activity for profit. 

(2) Where the defendant is an individual, a writ of attachment 

should be issuable only where the plaintiff shows that the contract 

claim arises out of the conduct by the individual of a trade, business, 

or profession and that the subject of the contract was not used primar­

ily for personal, family, or household purposes. Under the Attachment 

Law, it is possible for an attachment to be issued against an individual 

who is engaged in a business on a contract claim unrelated to the busi-
10 11 ness. The proposed change would correct this anomaly. 

8. Code Civ. Proc. § 483.010. 

9. Code Civ. Proc. J 537.2. 

10. Code Civ. Proc. '4ij3.010. But see Advance Transformer Co. v. 
Superior Court, infra note 1~---

11. The interim statute permits attachment against "[iJndividuals 
engaged in a trade or business." Code Civ. Proc. "537.2(c). It 
is interesting to note that, in Advance Transformer Co. ~ Superior 
Court, 44 Cal. App.3d 1l7, 142, 118 Cal. Rptr. 350, 360 (1974), the 
court construed the interim statute "as limiting the attachment to 
situations in which the claim arises out of the defendant's conduct 
of his business." 
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Property Subject to Attachment T .. ihere Defendant is an Individual 

Where the defendant is an individual sued for his individual lia­

bility as a partner, the Attachment Law limits his personal property 

subject to attachment 12 to that property "used or held for use in the 
, ,,13 

partnership s trade, business, or profession. However, where the 

defendant is an individual who is liable other than as a partner, the 

Attachment Law does not limit the individual's personal property subject 

to attachment to that which is used in the defendant's trade, business, 
14 

or profession. The Commission recow"ends that the provision limitin~ 

an individual partner's personal property subject to attachment to that 

"used or held for use in the partnership's trade, business, or profes­

sion" be eliminated because it results in a different standard for 

determining which property of an individual is subject to attachment 

depending on whether the trade, business, or profession conducted by 

that individual is a partnership. If an individual defendant is person­

ally liable in an action against a partnership, his property should not 

be afforded any greater protection than that of an individual who con­

ducts his business, for example, as an independent contractor or sole 

proprietor. 

Honey Located Other Than on the Business Premises 

The Attachment Law provides that, where the defendant is an indi­

vidual, all money on the premises where he conducts a trade, business, 

12. The following types of personal property are subject to attachment 
where the defendant is an individual: (1) accounts receivable, 
chattel paper, and choses in action of at least $150, (2) deposit 
accounts over $1,000, (3) equipment, (4) farm products, (5) inven­
tory, (6) judgments arising out of the individual's conduct of a 
trade, business, or profession, (7) money on the premises where the 
individual conducts a trade, business, or profeSSion, (8) nego­
tiable documents, (9) negotiable instruments, (10) securities. 
Code Civ. Proc. § 4117 .010(c), (d). 

13. Code Civ. Proe. § 487.010(d). 

14. See Code Civ. Proc. ) 487.010{c). In the Commission's original 
recommendation, subdivision (c) of Section 487.010 limited property 
of an individual subject to attachment to that "used or held for 
use in the defendant's trade, business, or profession." See Recom­
mendation Relating ~ Prejudgment Attachment, 11 Cal. L. Revision 
Comm'n Reports, 701, 793 (1973). This language was amended out 
before final passage of the Attachment Law; however, the parallel 
language in subdivision (d) remained. See Assembly Bill 2948 (1974 
Reg. Sess.), as amended in the Senate, August 22, 1974. 

-3-



or profession and his deposit accounts (except the first $1,000) are 
15 subject to attachment. Under these provisions, a defendant could 

shield his ~oney in deposit accounts from attachment by withdrawing it 

and keeping it somewhere other than on his business premises. To pre­

vent this evasion, the Attachment Law should be amended to provide that, 

in addition to money located on the business premises, all but $1,000 of 

the individual's deposit accounts and money located other than on the 

business premises is subject to attachment. 

Leasehold Estates l-lith Unexpired Term of Less Than One Year 

The Attachment Law provides that, where the defendant is an indi­

vidual, all of the individual's real property is subject to attach-
16 

ment. The Corumission recommends that this provision be amended to 

make clear that in the case of an individual the property subject to 

attachment includes any interest in real property other than a leasehold 

estate with an unexpired term of less than one year. Exclusion of 

leasehold estates with an unexpired term of less than one year will 

prevent the attachment of most residential leases. The interim statute 
17 contains a similar provision. 

Postlevy Claims of Exemption 

The Attachment Law incorporates the exemption procedure applicable 
18 after levy of a writ of execution for claiming exemptions after levy 

19 of an ex parte writ of attachment. The execution exemption procedure 

requires that claims of exemption be filed within 10 days after levy of 
20 the writ, except for homestead claims which must be filed within 20 

days after levy. Under the Attachment Law, however, in many instances 

the defendant will not be aware of the levy of the writ 

his property until after the 10-day or 20-day period has 

of attachment on 
21 expired. In 

addition, except for hardship exemption claims (discussed infra), there 

15. Code Civ. Proc. J 487.010(c)(2) and (7) • 

16. Code Civ. Proe. • 487 .010(e). 

17. Code Civ. Proe. § 537.3(b)(6). 

lB. Code Civ. Proe. ~ 690.50. 

19. Code Civ. Proc. §§ 484.530 and 485.230. 

20. See Code Civ. Proc. § 690.235. 

21. For provisions concerning the notice of attachment, see Chapter 8 
(commencing with Section 488.010) of the Attachment Law. 
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is no nrgent need for such an expeditious determination of exemption 

claims before judgment because the attached property may not be sold or 

collected to satisfy the plaintiff's claim until after judgment. Ac­

cordingly, the Commission recommends that the Attachment Law be amended 

to provide that the defendant may claim exemptions not later than 30 

days after the levying officer mails or personally delivers the notice 

of attachment to the defendant. 

The Attachment Law also provides that, if the defendant does not 

claim an exemption for property described in the plaintiff's application 

for the writ at the hearing on issuance of the writ or if the defendant 

claims an exemption for such property or any property not described in 

the writ but fails to prove the exemption, the defendant may not later 

claim the exemption unless he shows that the right to the exemption is a 

result of changed circumstances occurring after that time. 22 However, 

the Attachment Law did not specify the procedure for showing changed 

circumstances. The Commission recommends that the procedure applicable 

after levy of a writ of execution be incorporated for the purpose of 

claiming exemptions based upon a showing of changed circur"stances. 

Uhere the plaintiff has chosen to levy on farm products or inven­

tory of a going business by placine a keeper in charge of the property, 

the Attachment Law permits the defendant to apply for an order removing 

the keeper on the grounds that the property is 
23 of the defendant and the defendant's family. 

essential for the support 

The application for the 

order is made by a notice of motion. The hearing is held not later than 

five days after the motion is filed, and the plaintiff is to be given 

not less than three days' notice. The Commission recommends that such a 

procedure be provided for all claims of exemption based upon a showing 

that the property is necessary for the support of the defendant and the 

defendant's family. In such situations, an expeditious procedure for 

claiming an exemption is needed. The execution exemption procedure-­

which contemplates filing a claim of exemption with the levying officer 

and waiting for the plaintiff to file a counteraffidavit before a hear­

ing may be held--is not designed for the speedy determination of hard­

ship exemption claims. 

22. Code Civ. Proc. ~§ 434.050, 484.070, 484.340, and 484.350. 

23. Code Civ. Proc. " 488.360(b). 
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Turnover Order for Documentary Evidence of Title to Property Levied Upon 

The Attachment Law provides that the court may issue an order 

directing the defendant to cooperate in transferring possession of the 
24 property sought to be attached to the levying officer. A similar 

turnover order directing the defendant to transfer to the levying offi­

cer possession of any documentary evidence of title to the attached 

property should be available regardless of whether the property is 

attached by service on a third person or by seizure of the property in 

the defendant's possession. Such an order, enforceable when the prop­

erty is levied upon or thereafter, would be useful, for example, where a 
25 motor vehicle is attached and the defendant holds the certificate of 

ownership or where the right to payment on a nonnegotiable instrument is 
26 attached and the defendant holds the nonnegotiable instrument. Pos-

session by the levying officer of the documentary evidence of title to 

attached property facilitates the eventual collection of the debt or 

sale of the attached property and prevents any transfer by the defendant. 

Insufficient Undertaking and Wrongful Attachment 
, " 

Under the Attachment Law, it may be argued that the failure 

an undertaking when ordered to do 

of the 
27 so is attaching creditor to increase 

28 
a wrongful attachment. The Co~ission recommends that it be made 

clear that such failure is not in itself a wrongful attachment. The 

defendant is protected by the original undertaking for the period be-
29 

tween the date of the levy and the date on which the increase is ordered 

24. Code Civ. Proc. ~ 482.080. 

25. A motor vehicle for which a certificate of ownership has been 
issued by the Department of 110tor Vehicles and which is equipment 
of a going business is attached by service on the Department of 
Motor Vehicles. See Code Civ. Proc. § 488.350. 

26. A "nonnegotiable instrument" is an instrument which is otherwise 
negotiable within Division 3 of the Commercial Code but which is 
not payable to order or to bearer. See Civil Code § 955; Commer­
cial Code § 3805. The right to payment on a nonnegotiable instru­
ment is a chose in action and is attached by service on the account 
debtor. See Code Civ. Proc. §§ 481.020, 481.050, 488.370. 

27. The plaintiff may be ordered to increase an undertaking pursuant to 
Section 489.220 (undertaking to obtain a writ of attachment or pro­
tective order) or Section 489.410 (undertaking on appeal). 

28. See Code Civ. Proc .• 490.010. 

29. The original undertaking remains in effect notwithstanding the 
order for an increase. Code Civ. Proc. 5 489.090(d). The amount 
of the original undertaking is $2,500 in municipal court and $7,500 
in superior court. Code Civ. Froc. } 4tl9.220(a). 
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and the rights obtained by filing the insufficient undertaking cease 
30 upon the plaintiff's failure to comply with the order, thereby mini-

mizing any injury to the defendant's interests. 

Description of Property Subject to Temporary Protective Order 

The Attachment Law does not prescribe the manner of description of 
31 property whose transfer is restrained by a temporary protective order. 

A defendant against whom such an order is issued is subject to being 

held in contempt if he violates the order. Consequently, the Attachment 

Law should be amended to require the order to describe the property in a 

manner adequate to permit the defendant to identify the property subject 

to it. 

Effect of Temporary Protective Order on Deposit Accounts 

The provision in the Attachment Law which permits the defendant who 

is subject to a temporary protective order to write checks for certain 
32 purposes despite the order is unclear. The Commission recommends thst 

this provision be amended to make clear that the defendant may write 

checks against any of his bank accounts for any purpose 90 long as there 

remain on deposit sufficient funds to secure the plaintiff's claim and 

to meet payroll, legal, and other expenses specified in the section. 

Wrongful Attachment Liability for Levy on Property of Third Person 

The Attachment Law makes the plaintiff liable for damages, costs, 

and attorney's fees to a third person whose property is attached except 

where the plaintiff has relied in good faith on registered or recorded 
33 ownership. This exception to the plaintiff's wrongful attachment 

liability is too narrowly drawn. A plaintiff, who has acted reasonably 

and in good faith where there is no recorded or registered ownership but 

has nevertheless attached property of a third person, should not be 

liable for a wrongful attachment. Accordingly, the Commission recom­

mends that the limited exception to the statutory liability for attach­

ment of a third person's property be expanded to protect any plaintiff 

who acts reasonably and in good faith in causing the levy to be made. 

30. Code Civ. Proc. §§ 489.090(c) and 489.410(a). 

31. See Code Civ. Proc. §§ 486.010-486.110. 

32. Code Civ. Proc. § 486.060. 

33. Code Civ. Proc. d 490.0lO and 490.020. 
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elinor Amendments 

The Commission also recommends a number of minor amendments and 

amendments of a technical nature which are explained in the Comments 

following the affected sections of the bill, infra. 

Revision of Official Comments 

Before its final passage, the Attachment Law was amended several 

times by the Legislature. The Senate Judiciary Committee adopted a 
34 report revising the official Comments to the amended sections. How-

ever, the Comments to two sections of the Attachment Law were not re­

vised at that time. These Comments, revised to reflect the Senate 

Judiciary Committee amendments, are set out as an appendix to this 

recommendation. 

34. Report of Senate Committee on Judiciary on Assembly Bill 2948, 
Senate J. 13010 (August 21, 1974). 
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PROPOSED LEGISLATION 

The Commission's recommendation "ould be effectuated by enactMent 

of the following measure: 

An act to amend Sections 481.050, 482.080, 483.010, 484.050, 484.070, 

484.340, 484.350, 484.530, 485.230, 486.050, 486.060, 486.070, 486.090, 

487.010, 481.020, 488.010, 488.030, 4!18.080, 488.310, 4!l8.350, 488.360, 

488.430, 488.500, 488.530, 488.560, 489.230, 489.310, 489.320, 490.010, 

491. 010, and 690.50 of, and to add Sections 482.100, 482.110, and 489.130 

to, the Code of Civil Procedure, relating to attachment. 

The people of the State of California do enact ~ follows: 

§ 481.050 (amended). Chose in action 

SECTlOll 1. Section 481.050 of the Code of Civil Procedure is 

amended to read: 

481. 050. "Chose in action" means any right to payment which arises 

out of the conduct of any trade, busineas, or profession and which (a) 

is not conditioned upon further performance by the defendant or upon any 

event other than the passage of time, (b) is not an account receivable, 

(c) is not a deposit account, and (d) is not evidenced by a negotiable 

instrument, security, chattel paper, or judgment. The term includes an 

interest in or a claim under an insurance policy and ~ right to payment 

~~ nonnegotiable instrument which is otherwise negotiable within 

Division 3 (commencing with Section 3101) of the Commercial Code but 

which ~ not payable to order £!. to bearer • 

Comment. The amendment of the last sentence of Section 481.050 

makes clear that a right to payment on a "nonnegotiable instrument" is a 

chose in action. See Com. Code ~ 3805 (relating to any instrument whose 
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terms do not preclude transfer and which is otherwise negotiable within 

the commercial paper division of the Commercial Code but which is not 

payable to order or to bearer). 

§ 482.080 (amended). Issuance of order directing transfer 

SEC. 2. Section 482.080 of the Code of Civil Procedure is amended 

to read: 

482.080. (a) If a writ of attachment is issued, the court may also 

issue an order directing the defendant to transfer peeeeeeisft e! 

~fte prsper~y ee~gfte ~e be a~eaefted to the levying officer T ~ 

(1) Possession of the property .!:£. be attached where such property 

is sou(liht .!:£. be a ttached ~ taking .!!:. into custody. 

(2) Possession of any documentary evidence of title to any property 

of ~ any debt owed to the defendant which is !ought .!:£. be attached. An 

order for the transfer of possession of documentary evidence of title 

issued pursuant .!:£. this paragraph may be enforced ~ the levying officer 

when the property ~ debt is levied upon ~ at any time theresfter. 

(b) S~eft The order shall contain a notice to the defendant that 

fsilure to ~~eft ever peeeess~sft s! 9~eft prepeeey ~e eke ~evy4ftg e!!4eer 

comply with the order may subject the defendant to being held in contempt 

of court ee srree~ • 

Comment. Section 482.080 is amended to make clear that an order 

may be issued under subdivision (a)(1) only where the property is sought 

to be attached by taking it into custody. See, e.g., Sections 488.320 

(tsngible personal property in possession of defendant), 488.380(a)(2) 

(chattel paper in possession of defendant). The enforcement of such an 

order is not appropriate where the property sought to be attached is in 

the possession of a third person or is levied upon by notice. See, 

e.g., Sections 488.330 (tangible personal property in possession of 

third person), 488.380(a)(I)(chattel paper in possession of third person). 
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Subdivision (a)(2) is added to Section 482.080 to provide for 

issuance of a "turnover" order directing the defendant to transfer to 

the levying officer the muniments of title to property or a debt which 

is attached. The order may be enforced only where the writ of attachment 

has been levied. Issuance of an order under subdivision (a)(2) is 

appropriate, for exsmple, where a motor vehicle has been or is to be 

attached and the certificate of ownership is sought or where the right 

to payment on a nonnegotiable instrument has been or is to be attached 

(by service on the account debtor as provided by Section 488.370) and 

the nonnegotiable instrument itself is sought. Possession of such 

muniments of title is useful to facilitate eventual collection (such as 

in the csse of a nonnegotiable instrument) or sale (such as in the caae 

of the certificate of ownership of a motor vehicle) and to prevent a 

transfer. 

An order may be issued pursuant to this section when the writ of 

attachment is issued or thereafter. 

Subdivision (b) of Section 482.080 is amended to delete the words 

"or arrest" from the last sentence. This amendment makes clear that the 

defendant is not subject to arrest independent of contempt proceedings. 

See Code Civ. Proc. ~ 501 (civil arrest abolished). A person may still 

be arrested in the course of contempt proceedings. See Code Civ. Proc. §§ 1212, 

1214. 

§ 482.100 (added). Postlevy exemption claims based on change in circumstances 

SEC. 3. Section 482.100 is added to the Code of Civil Procedure, 

to read: 

482.100. (a) The defendant may claim an exemption provided in 

Section 487.020 for property levied upon pursuant to a writ issued under 

this title if the right to the exemption is the result of a change in 

circumstances occurring after (1) the denial of a claim of exemption for 

the property earlier in the action or (2) the expiration of the time for 

claiming the exemption earlier in the action. 
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(b) A claim of exemption under this section shall follow the procedure 

provided in Section 690.50 except that, subject to subdiviaion (a), the 

defendant may claim the exemption at any time. References in Section 

690.50 to "the debtor" shall be deemed references to the defendant, and 

references in Section 690.50 to "the creditor" shall be deemed references 

to the plaintiff. 

(c) The exemption provided by subdivision (b) of Section 487.020 

may be claimed at the defendant's option either pursuant to subdivision 

(b) of this section or by following the procedure provided in this 

subdivision. The claim shall be made by filing with the court and 

serving on the plaintiff a notice of motion. Service on the plaintiff 

shall be made not less than three days prior to the date set for the 

hearing. The hearing shall be held not more than five days after the 

filing of the notice of motion unless, for good cause shown, the court 

orders otherwise. The notice of motion ahall state the relief requested 

and shall be accompanied by an affidavit supporting any factual issues 

raised and points and authorities supporting any legal issues raised. 

At the hearing on the motion, the defendant haa the burden of proving 

that the property is exempt pursuant to subdivision (b) of Section 

487.020. Upon such showing and the showing required by subdivision (a), 

the court shsll order the release of such property. 

Comment. Section 482.100 provides the procedure for making postlevy 

claims of exemption under this title where the right to the exemption is 

based upon a change in circumstances occurring after the exemption was 

previously denied or the defendant failed previously to make a timely 

claim. Compare Sections 484.070 and 484.350 (claiming exemptions at a 

noticed hearing on issuance of a writ), Sections 484.530 and 485.230 

(claiming exemptions immediately after levy of an ex parte writ). 
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The requirement that the defendant show a change in circumstances 

giving rise to the exemption in any case where the exemption has pre­

viously been claimed but denied or where the exemption was required to 

be claimed within a specified time but the defendant failed to do so is 

applicable, for example, where the defendant failed to claim an exemp­

tion for property described in the plaintiff's application for a writ 

issuable at a noticed hearing (Section 484.070(a», where the defendant 

made a claim of exemption as to property not described in the plain­

tiff's application for a writ issuable after a noticed hearing but 

failed to prove the exemption (Section 484.070(b», or where the defend­

ant failed to claim the exem?tion within the time for making a claim of 

exemption after levy of an ex parte writ of attachment or additional 

writ (Section 484.530 or 485.230). If the defendant fails to make a 

timely claim of exemption, the exemption is waived for purposes of both 

attachment and execution unless the defendant or judgment debtor shows a 

change of circumstances affecting his right to the exemption. See, 

e.g., Section 484.070. 

Subdivision (b) incorporates the procedure provided by Section 

690.50 for claiming exemptions after levy of any writ issued under 

Chapter 4 or 5. See Sections 484.090 (writ issued at noticed hearing), 

484.370 (additional writ issued at noticed hearing), 484.520 (ex parte 

additional writ), 485.220 (ex parte writ), and 485.540 (ex parte addi­

tional writ). 

The provisions for claiming exemptions after levy apply as well in 

the case of a nonresident defendant whose property has been levied upon 

pursuant to a writ issued under Chapter 12, except that the nonresident 

defendant must first have filed a general appearance. See Sections 

492.040 and 492.050. Under Chapter 12, the initial determination of 

exemptions is made when the defendant makes a general appearance. See 

Sections 492.040 and 492.050. The procedures of Section 482.100 are 

applicsble where the right to the exemption is the result of a change in 

circumstances occurring after that time. 

A claim of exemption made pursuant to subdivision (b) may be made 

at any time after levy so long as the defendant can show, pUrsuant to 

subdivision (a), that the right to claim the exemption is the result of 
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a change in circumstances occurring after the claim was previously 

denied or the tirue for previously making the claim had expired. 

A more expeditious procedure is provided by subdivision (c) for 

claiming a hardship exemption. See Section 487.020(b) (exemption of 

property necessary for the support of an individual defendant or the 

defendant's family supported in whole or in part by the defendant). 

This procedure is substantially the same as the exemption procedure 

formerly provided for removing a keeper in charge of farm products or 

inventory of a going business. See Section 488.360(b). Subdivision (b) 

of former Section 537.3 permitted the defendant to claim a hardship 

exemption at any time after levy upon five days' notice to the plain­

tiff. It should be noted that an exemption for necessities may also be 

claimed, at the defendant's option, pursuant to the procedures provided 

by subdivision (b). The defendant may elect to use the subdivision (b) 

procedure, for example, where there is no need for the more expeditious 

procedure provided by subdivision (c). 

After levy, the defendant may claim an exemption only for property 

which has been levied upon. Contrast Section 484.070 which permits the 

defendant to claim an exemption for property which is not described in 

the plaintiff's application. 

§ 482.110 (added). Attachment may include amount for costs and 
attorney's fees 

SEC. 4. Section 482.110 is added to the Code of Civil Procedure, 

to read: 

482.110. (a) The plaintiff's application for a writ of attachment 

pursuant to this title may include an estimate of the costs and, where 

reasonable, attorney's fees, that will be recoverable in the action. 

(b) In the discretion of the court issuing the writ of attachment, 

the amount to be secured by the writ may include an amount for estimated 

costs and attorney's fees that will be recoverable in the action. 
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Comment. Section 482.110 makes clear that, upon the plaintiff's 

application therefor, the "amount to be secured by the attachment" may 

include costs and attorney's fees, in the court's discretion. See Sec­

tions 484.020, 484.090, 484.320, 484.370, 484.520, 485.220, 485.520, 

485.540, 492.030, 492.070. 

§ 483.010 (amended). Actions in which attachment authorized 

SEC. 5. Section 483.010 of the Code of Civil Procedure is amended 

to read: 

483.010. (a) Except as otherwise provided by statute, an attach­

ment may be issued only in an action ata~st a de~eHdaftt eftta~ed 

~ft a ~rade7 ~~8~fteSS; er ppe~ess~eft on a claim or claims for money ~ft 

wMelt i. each of which ~ based upon !!. contract, express .2!. implied, 

where the total s~m e~e4med amount of such claim or claims is a fixed or 

readily ascertainable amount not less than five hundred dollars ($500) 

exclusive of costs, interest, and attorney's fees. ~sek e~s~m sks~~ 

~e ~ssed UPSft s aestrsat, e~ppess SP ~mp~~eft~ 

(b) An attachment may not be issued ~~ the on a claim which is 

secured by any interest in real or personal property arising from agree­

ment, statute, or other rule of law (including any mortgage or deed of 

trust of realty, any security interest subject to Division 9 (commencing 

with Section 9101) of the Commercial Code, and any statutory, common 

law, or equitable lien). However, an attachment may be issued (1) I;here the 
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claim was originally so secured bllt, without any act of the plaintiff or 

the person to whom the security was given, such security has become 

valueless or (2) where the claim was secured by a nonconsensual possessory 

lien but such lien has been relinquished by the surrender of the possession 

of the property. 

(c) 1i the action is against ~ individual, ~ attachment may be 

issued only ~~ claim which arises ~ of the conduct £l the individual 

of ~ trade, business, ~ profession. An attachment may not be issued 

wRe~e ~Re ~~ claim against ~ individual which is based on the sale or 

lease or a license to use property, the furnishing of services, or the 

loan of money sad where the property sold or leased, or licensed for 

use, the services furnished, or the money loaned was used ~ the individual 

primarily for personal, family, or household purposes. 

(d) An attachment may be issued pursuant to su&d~v~s~eft fe~ 

this section whether or not other forms of relief are demanded. 

Comment. Section 483.010 is amended to permit attachment in an 

action against a defendant that is not an individual without a showing 

that the defendant was engaged in a trade, business, or profession or 

that the goods, services, or money furnished were used primarily for the 

defendant's personal, family, or household purposes. Consequently, an 

attachment may be issued against a business corporation or a partnership, 

or other unincorporated sssociation on a contract claim or clsims where 

the total amount claimed is $500 or more, exclusive of costs, interest, 

and attorney's fees. In addition, unlike former Section 537.2, Section 

483.010, as amended, permits attachment on such claims against corpor­

ations and partnerships and other unincorporated associstions which are 
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not organized for profit or engaged in an activity for profit. Under 

Section 483.010 as amended the court is not faced with the potentially 

difficult and complex problem of determining whether a corporation, 

partnership, or association is engaged in a trade, business, or profession. 

However, subdivision (c) provides that, if the defe~dant is an individual, 

an attachment may be issued only if the contract claim "arises out of 

the conduct by the individual of a trade, business, or profession" and 

only if the goods, services, or money furnished were not used primarily 

for the defendant's personal, family, or household purposes. 

See Western Board of Adjusters, Inc. ~ Covina Publishing, Inc., 9 

Cal. App.3d 659, 88 Cal. Rptr. 293 (1970), and 2 B. Ilitkin, California 

Procedure, Provisional Remedies § 138 at 1561-1562 (2d ed. 1970), con­

cerning when security has without any act of the plaintiff become value­

less. 

§ 484.050 (amended). Contents of notice of application and hearing 

SEC. 6. Section 484.050 of the Code of Civil Procedure is amended 

to read: 

484.050. The notice of application and hearing shall inform the 

defendant of all of the following: 

(a) A hearing will be held at a place and at a time, to be specified 

in the notice, on plaintiff's application for a rigl.t to attach order 

and a writ of attachment. 

(b) The order will be issued if the court finds that the plaintiff's 

claim is probably valid and the other requirements for issuing the order 

are established. The hearing is not for the purpose of determining 

whether the claim is actually valid. The determination of the actual 

validity of the claim will be made in subsequent proceedings in the 

action and will not be affected by the decisions at the hearing on the 

application for the order. 

(c) If the right to attach order is issued, a writ of attachment 

will be issued to attach the property described in the plaintiff's 
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application unless the court determines that such property is exempt 

from att?chment. However. the order will not be limited to the property 

described :n the application but may later be extended to any nonexempt 

property of the defendant. 

(d) If the defendant desires to oppose the issuance of the order, 

he shall file with the court and serve ~ the plaintiff a notice of 

opposition and supporting affidavit as required by Section 484.060 not 

later than five days prior to the date set for hearing. 

(e) If the defendant claims that the property described in the 

application, or a portion thereof, is exempt from.attacbment, he shall 

include such claim in the notice of opposition filed and served pursuant 

to Section 484.060 or file and serve a separate claim of exemption with 

respect to the property as provided in Section 484.070. If he does not 

do so, the claim of exemption will be barred in the absence of a showing 

of a change in circumstances occurring after the heer~~g expiration of 

the time !2!. claiming exemptions • 

(f) The defendant may obtain a determination at the hearing whether 

property not described in the application is exempt from attachment, but 

the failure to claim that property not so described is exempt from 

attachment will not preclude him from making a claim of exemption with 

respect to such property at a later time. 

(g) Either the defendant or his attorney or both of them may be 

present at the hearing. 

(h) The notice shall contain the following statement: "You li18y 

seek the advice of an attorney as to any matter connected with the 

plaintiff's application. Such attorney should be consulted promptly so 

that he may assist you before the time set for hearing." 
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Comment. Subdivisions (d) and (e) of Section 484.050 are amended 

to conform to the provisions of Sections 484.060 and 484.070. See 

Section 482.100 (procedure for claiming exemptions based upon a showing 

of changed circumstances). Exemptions not claimed as provided by Sec­

tion 484.070 are uaived for purposes of both attachment and execution 

except as provided by Section 482.100. 

i 484.070 (amended). Claim of exemption and supporting affidavit; 
notice of opposition 

sec. 7. Section 484.070 of the Code of Civil Procedure is amended 

to read: 

484.070. (a) If the defendant claims that the property described 

in the plaintiff's application, or a portion of such property, is exempt 

from attachment, the defendant shall claim such exemption as provided in 

this section. If he fs~~s ~e ae se the defendant fails ~ make such 

claim or makes such claim but fails to prove that the property is 

exempt , he may not later claim such exemption Hft~ess he shews ~hs~ 

provided in Section 482.100 . 

(b) If the defendant desires to claim at the hearing that property 

not described in the plaintiff's application is exempt from attachment, 

in whole or in part, the defendant shall claim such exemption as pro-

vided in this section. Failure to make such claim does not preclude the 

defendant from later claiming the exemption. If the claim is made as 

provided in this section but the defendant fails to prove that the 

property is exempt from attachment, he may not later claim that the 

property, or a portion thereof, is exempt Hft~ess he skews ~hse ~he 
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eee~rrift~ e£~er ~fte heerift~ except ~ provided in Section 482.l00 • 

(c) The claim of exemption shall: 

(1) Describe the pro~erty claimed to be exempt. 

(2) Specify the statute section supporting the claim. 

(d) The claim of exemption shall be accompanied by an affidavit 

supporting any factual issues raised by the claim and points and author­

ities supporting any legal issues raised. 

(e) The claim of exemption, together with any supporting affidavit 

and points and authorities, shall be filed and served on the plaintiff 

not less than five days before the date set for the hearing. 

(f) If the plaintiff desires to oppose the claim of exemption, he 

shall file and serve on the defendant, not less than two days before the 

date set for the hearing, a notice of opposition to the claim of exemp­

tion, accompanied by an affidavit supporting any factual issues raised 

and points and authorities supporting any legal issues raised. If the 

plaintiff does not file and serve a notice of opposition as provided in 

this subdiviSion, no writ of attachment shall be issued as to the prop­

erty claimed to be exetapt. If all of the property described in the 

plaintiff's application is claimed to be exempt and the plaintiff does 

not file and serve a notice of opposition as provided in this subdivi­

sion, no hearing shall be held and no right to attach order or writ of 

attachment shall be issued and any temporary protective order issued 

pursuant to Chapter 6 (commencing with Section 486.010) immediately 

expires • 

(g) If the plaintiff files and serves a notice of opposition to the 

claim as provided in this section, the defendant has the burden of 

proving that the property is exempt from attachment. 



Comment. Subdivisions (a) and (b) of Section 484.070 are amended 

to reflect the enactment of Section 482.100 (procedure for claiming ex­

emptions based upon a showing of changed circumstances). Exemptions not 

claimed as provided by this section are waived for purposes of both at­

tachment and execution except as provided by Section 482.100. Subdivi­

sion (f) is amended to provide for automatic expiration of a temporary 

protective order upon the plaintiff's failure to oppose a claim of 

exemption as to all the defendant's property described in the plain­

tiff's application. This amendnent eliminates any necessity in such 

cases for proceeding under Section 486.100 for early vacation of the 

order. See Section 486.090 and Comment thereto. 

~ 484.340 (amended). Contents of notice of application and hearing 

SEC. 8. Section 484.340 of the Code of Civil Procedure is amended 

to read: 

484.340. The notice of application and hearing shall inform the 

defendant of all of the following: 

(a) The plaintiff has applied for a writ of attachment to attach 

the property described in the application. 

(b) A hearing will be held at a place and at a time, to be spec i-

fied in the notice, to determine whether the plaintiff is entitled to 

the writ. 

(c) A writ of attachment will be issued to attach the property de-

scribed in the plaintiff's application unless the court determines that 

such property is exempt from attachment. 

(d) If the defendant claims that the property described in the 

application, or a portion thereof, is exempt from attachment, he shall 

file with the court and serve ~ the plaintiff a claim of exemption with 

respect to the property as provided in Section 484.350 not later than 

five days prior to the date set for hearing. If he does not do so, the 

claim of exemption will be barred in the absence of a showing of a 
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change in circumstances occurring after the He5rfag expiration of ~ 

time for claiming exemptions . 

(e) Either the defendant or his attorney or both of them may be 

present at the hearing. 

(f) The notice shall contain the following statement: "You may 

seek the advice of an attorney as to any matter connected with the 

plaintiff's application. Such attorney shoul~ be consulted promptly so 

that he may assist you before the time set for hearing." 

Comment. Section 484.340 is amended to conform to the provisions 

of Section 484.350. See Section 482.100 (procedure for claiming exemp­

tions based upon a showing of changed circumstances). ExeMptions not 

claimed as provided by Section 484.350 are waived for purposes of both 

attachment and execution except as provided by Section 482.100. 

§ 484.350 (amended). Claim of exemption and supporting affidavit 

SEC. 9. Section 484.350 of the Code of Civil Procedure is amended 

to read: 

484.350. (a) If the defendant claims that the property described 

in the plaintiff's application, or a portion of such property, is exempt 

from attachment, the defendant shall claim such exemption as provided in 

this section. If fie ~5~~S ~s as ss the defendant fails to make such -- --------
claim or makes such claim but fails to prove that the property ~ exempt , 

he may not later claim such exemption ",des5 he shsws 1:fi51: fie a~a 

vided in Section 482.100 • 

(b) The claim of exemption shall: 

(1) Describe the property claimed to be exempt. 
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(2) Specify the statute section supporting the claim. 

(c) The claim of exemption shall be accompanied by an affidavit 

supporting any factual issues raised by the claim and points and author­

ities supporting any legal issues raised. 

(d) The claim of exemption, together with any supporting affidavit 

and points and authorities, shall be filed and served on the plaintiff 

not less than five days before the date set for the hearing. 

Comment. Subdivision (a) of Section 484.350 is amended to reflect 

the enactment of Section 482.100 (?rocedure for claiming exemptions 

based upon a showing of changed circumstances). Exemptions not claimed 

as provided by this section are waived for purposes of both attachment 

and execution except as provided by Section 482.100. 

§ 484.530 (amended). Defendant's right to claim exemption 

SEC. 10. Section 484.530 of the Code of Civil Procedure is amended 

to read: 

-e~e. the The defendant may claim an exemption as to the property levied 

upon pursuant to ~ writ issued under this article by following the 

procedure set forth in Section 690.50 except that the defendant shall 

claim the exemption not later than 30 days after the levying officer 

serves the defendant with the notice of attachment deacribing such 

property. For this purpose, references in Section 690.50 to "the 

debtor" shall be deemed references to the defendant, and references in 

Section 690.50 to "the creditor" shall be deemed references to the 

plaintiff. 

(b) Notwithstanding subdivision (a), a claim of exemption shall be 

denied if such claim has been denied earlier in the action and there is 

no change in circumstances affecting such claim. 
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Comment. Subdivision (a) of Section 48q.530 is amended to provide 

that the defendant lnay claim an exemption for property that has been 

levied upon not later than 30 days after the levying officer serves the 

defendant with a notice of attachment describing the property. See 

Section 488.020 (notice of attachment). The IO-day and 20-day periods 

running from the time of levy as provided in Section 690.50 are not 

applicable to attachment. The manner of service is provided by Section 

482.070. Subdivision (b) applies where the defendant has made a claim 

of exemption pursuant to Section 484.n70 for property not described in 

the plaintiff's application but failed to prove his rigat to the exemp­

tion. See also Section 482.100 (postlevy claims of exemption on grounds 

of changed circumstances). Exemptions not claimed as provided by this 

section are waived for purposes of both attachment and of execution 

except as provided by Section 482.100. 

~ 485.230 (amended). Defendant's right to claim exemption 

SEC. 11. Section 485.230 of the Code of Civil Procedure is amended 

to read: 

485.230. ~£ ft wp~~ S£ ft~~ftehffleftt ~s ~ssHe~ Hftaep ~h~s eh8~~ep, 

the The defendant may claim ~he eHeffi~~~SftS ~pe~~aea hy Seet~eft ~8+~Q~Q 

~ exemption ~ to property levied upon pursuant to !!. ~ issued under 

this article by following the procedure set forth in Section 690.50 

except that the defendant shall claim the exemption .!!£! later than 30 

days after the levying officer serves the defendant with the notice of 

attachment describing such property. For this purpose, references in 

Section 690.50 to "the debtor" shall be deemed references to the defend-

ant, and references in Section 690.50 to "the creditor" shall be deemed 

references to the plaintiff. 

Comment. Section 485.230 is amended in the same manner as subdivi­

sion (a) of Section 484.530. See Comment to Section 484.530. In addi­

tion, this section is amended to limit the property for which an exemp­

tion may be claimed to the property that has been levied upon. The 

defendant may not claim an additional exemption for property that has 
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not been levied upon under the procedure provided by this section. 

Exemptions not claimed as provided by this section are waived for pur­

poses of both attachment and execution except as provided by Section 

4B2.100 (postlevy claims of exemption on grounds of changed circum­

stances). 

, 486.050 (amended). Effect on transfers in the ordinary course 
of business 

SEC. 12. Section 486.050 of the Code of Civil Procedure is amended 

to read: 

486.050. (a) Except as othe~,ise provided in SHfteivisise ~b~ 

see ie eeeeiees Section 486.040 see 48~~QGQ , the temporary protective 

order may prohibit any transfer by the defendant of any of his the 

defendant's property in this state subject to the levy of the writ of 

attachment. The temporary protective order shall describe the property 

in a manner adequate to permit the defendant to identify the property 

subject ~ the temporary protective order. 

(b) ~~ ilotwithstanding subdivision ~ if the property is farm 

products held for sale or is inventory, the temporary protective order 

may not prohibit the defendant from transferring the property in the 

ordinary course of business, but the temporary protective order may 

impose appropriate restrictions on the disposition of the proceeds from 

such transfer. 

Comment. Subdivision (a) of Section 486.050 is amended to provide 

for the manner of description of property that is subject to the tempo­

rary protective order. The description in a temporary protective order 

restraining the transfer of property of an individual defendant or a 

portion of the property of a corporation or a partnership should be 

sufficiently specific to permit accurate identification. 

The temporary protective order should restrain the transfer only of 

an amount of the defendant's property that is reasonably necessary to 

p~t~ct the plaintiff's interest until a writ of attachment can be 

issued. \{here an excessive amount of property is subject to the tempo-
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rary protective order. the "laintiff :-,ay be liable for abuse of process. 

Cf. White Lighting Co. ~ Wolfson, 68 Cal.2d 336, 438 P.2d 345. 66 Cal. 

Rptr. 697 (1968). 

The amendments to the introductory portion of subdivision (a) and 

to subdivision (b) are technical and make no substantive change. 

§ 486.060 (amended). Effect on checking accounts 

SEC. 13. Section 486.060 of the Code of Civil Procedure is amended 

to read: 

486.060. (a) ~otwithstanding See~~eft 48e~~39; any terms of the 

temporary protective order L ~ss~e~ ~ft~e~ ~h~s eha~~e~ sha~~ pe~mi~ 

the defendant ~e may issue any number of checks against any of his bank 

accounts in this state to the extent permitted !:x. this section .... 

~8* ift aft 8~g~e~8~e eme~~ e! fte~ me~e ~h8ft efte ~he~seft~ ~eii8¥s 

~$~;9QQ* 8~a~ftS~ 8ft1 s! h~s ~e~sie 8eee~ft~S ie ~h~s S~8~e !er 881 p~rpese~ 

(b) ift 8A1 aas~~ se ~eA~ se ~he 8~~e~8~e sme~ft~ ~eme~ftie~ 

se eepesi~ in this S~8~e ~s me~e ~h8e ~he 8me~e~ e! ~he p~8~e~~!!ls 

ei.8im~ The defendant may issue any number £!. checks in any amount for 

the following purposes: 

~e+ ~e 8n1 8me~e~ !ft pS1meft~ (1) Payment of any payroll expense 

(including fringe benefits and taxes and premiums for wspkmeft!s worker's 

compensation and unemployment insurance) falling due in the ordinary 

course of business prior to the levy of a writ of attachment. 

~~+ ~e sey 8me~e~ i~ peymeft~ (2) Payment for goods thereafter de-

livered to the defendant C.O.D. for use in his trade, business, or profession. 

~e+ ie 881 8me~ft~ ie p8ymes~ (3) Payment of taxes if payment is 

necessary-~ avoid penalties which will accrue !e~ if there is any 

further delay in payment. 

~!* is sey eme~e~ ~e p8ymee~ (4) Payment of reasonable legal fees 

and reasonable costs and expenses required for the representation of the 

defendant in the action. 
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(c) In addition !£ lli checks permitted !£ k issued ~ subdiv1aion 

.!!!l.t. the defendant may issue any number of checks for any purpose !!!. 

long !!.lli total amount of !!!£!!. checks ~!!2.t exceed whichever 2f lli 

followins is lli greater amount: 

ill !!!!. amount ~ which !!!!. total amount ~ deposit exceeds the 

.!!.!!!! 2f !!!!. amount of the plaintiff's claim.!!!.!!.!!!!. amounts permitted !£ 

be paid pursuant !£ subdivision (b). 

ill One thousand dollars ($1,000). 

Comment. Section 486.060, as enacted, and its predecesaor, former 

Section 538.3, failed to stste clearly the rules permitting a defendant 

who ia subject to a temporary protective order to write checks. Section 

486.060, as amended, makes clear that, if funds are available, the 

defendant may write checks regardless of the plaintiff's claim, for a 

total of $1,000 for any purpose and for any amount for the purposes 

listed in subdivision (b). Section 486.060 doea not reguire the defend­

ant to write checks for the purposes described in subdivision (b) nor 

does it establish a preference of one of these purposes over any other. 

Subdivision (c)(l) provides that the defendant may write checks for 

purposes other than those described in subdivision (b), in excess of 

$1,000 only if the defendant reserves sufficient funds to cover checks 

permitted to be written by subdivision (a) and to pay the plsintiff's 

claim. Subdivision (c) (1) is intended to prevent a temporary protective 

order issued on a small claim from tying up large accounts. The defend­

ant may always write checks in the total amount of $1,000 as provided in 

subdivision (c)(2) even though the amount remaining on deposit is insuf­

ficient to secure the plaintiff's claim. 

In the follOWing examples illustrating the application of Section 

486.060, assume that the defendant has deposit accounts totaling $10,000 

in this state and the plsintiff has a $5,000 claim: 

(1) If expenses under subdivision (b) total $2,000, the defendant 

may write checks to pay them and then write additional checks totaling 

$3,000 under subdivision (c), reserving $5,000 to cover the plaintiff's claim. 

(2) If, in the firat example, the defendant had decided for some 

reason to defer payment of the $2,000 payable under subdivision (b), he 

could still write an additional check for $3,000 since subdivision (c) 
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allows checks to be written in amounts in addition to the total of 

amounts permitted to be paid under subdivision (b) and the amount of the 

plaintiff's claim. 

(3) If expenses under subdivision (b) total $8,000, the defendant 

may write checks for any purpose in an aggregate amount of not' more than 

$1,000 under subdivision (c). No checks could be written under subdivi­

sion (c) in excess of $1,000 since only $1,000 remains in the account 

and the plaintiff's claim is $5,000. 

(4) If the defendant has no expenses under subdivision (b), he may 

write checks totaling $5,000 for any purpose under subdivision (c). 

(5) In the fourth example, if the defendant writes checks for 

$5,000 under subdivision (c) and later discovers that he has expenses of 

a type described in subdivision (b) and so writes checks for such pur­

poses, the defendant has violated the temporary protective order. 

The introductory clause of Section 486.060 is amended to make clear 

that the defendant may issue checks for the purposes and in tbe amount 

provided regardless of the temporary protective order. The form of tbe 

temporary protective order is prescribed by the Judicial Council. See 

Section 482.030(b). 

§ 486.070 (amended). Persons bound by temporary protective order 

SEC. 14. Section 486.070 of the Code of Civil Procedure is amended 

to read: 

486.070. Except as otherwise provided by Section 486.110, a tem-

porary protective order issued under this chapter binds only the defend-

ant .l.. whether £!. not any other person knows of £!. is served with!..££I!I 

of the temporary protective order • 

Comment. The amendment of Section 486.070 makes clear that a 

person other than the defendant is not bound by the temporary protective 

order even where such person knows of the order or is served with a copy 

of the order. This provision is based on a similar provision in the 

last sentence of former Section 538.1. Section 486.070 does not affect 

any other provisions of law such as the law relating to fraudulent 

conveyances. See Civil Code §§ 3439-3440.1. 
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§ 486.090 (~~end~d). Expiration of order 

SEC. 15. Section 486.090 of the Code of Civil Procedure is amended 

to read: 

486.090. Except as otherwise provided ~ft See~~efts 4S4~e8eT 

48,~~~gT aftd 489~3~e in this title, the temporary protective order shall 

expire at the earliest of the following times: 

(a) Forty days after the issuance of the order or, if an earlier 

date is prescribed by the court in the order, on such earlier date. 

(b) As to specific property described in the order, when a levy of 

attachment upon that property is made by the plaintiff. 

Comment. The amendment to Section 486.090 is technical and makes 

no substantive change. The effective date of the temporsry protective 

order may be extended pursuant to Section 484.080 in the case of a 

continuance. The court may modify or vacate a temporary protective 

order pursuant to Section 486.100 (on application of defendant) or 

terminate the order pursuant to Section 489.320 (undertaking to secure 

termination). It should also be noted that, where the defendant claims 

an exemption for all the property described in the plaintiff's applica­

tion for a writ and the plaintiff does not oppose the claim of exemp­

tion, the temporary protective order expires without a hearing or 

further court action. Section 484.070(f). In cases where the court 

determines at a hearing that property is exempt, or that a writ of 

attachment may not issue for any other reason, the defendant may move 

the court to vacate or modify the protective order pursuant to Section 

486.100. 

§ 487.010 (amended). Property subject to attachment 

SEC. 16. Section 487.010 of the Code of Civil Procedure is amended 

to read: 

487.010. The following property of ~ defendant is subject to 

attachment: 
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(a) lo/here the defendant is a corporation, all corporate property 

for which a method of levy is provided by Article 2 (commencing with 

Section 488.310) of Chapter 8. 

(b) Where the defendant is a partnership or other unincorporated 

association , all partnership ~ association property for which a method 

of levy is provided by Article 2 (commencing with Section 488.310) of 

Chapter 8. 

(c) Where the defendant is an individual eft~a~e~ 4ft a ~~a~e, 

etis4sess, s~ ~~sfese4sft, a;; Sf h4s res; p~spe~~y ss~ all of the fol­

lowing property: 

(1) Interests in real property except leasehold estates with 

unexpired terms of less than ~ year. 

~~* ~Accounts receivable, chattel paper, and choses in action 

except any such individual claim with a principal balance of less than 

one hundred fifty dollars ($150). 

~~* gepss4e aeestifteS eHeepe eke f4rse sse eksHsas~ ~~iS.8 ~$~TQQ~ 

~epss4eee 4ft esy s4ft~~e ~4sase4a~ 4sse4etie4es SP brasek eheresft 

eHe, 4~ ehe ~efeftOase has ffi8~e ekas sse eepss4e aeesHfte, ehe eSH.e, 

HPSS app~4e&e4ss Sf eke p;a4se!€fT May ~4reee ~hae ehe ¥f4e s€ aeeaeftmeSe 

ee ~eY4e~ ss ea;asees Sf ~eas ehas sse ehsHsss~ ~si~ars ~$iTQQQ* !f as 

a~gregaee Sf Sfte eksHsas~ ds;~a~s ~$~QQ~ 4s a;~ SHeft eeeSHSeS reaa4fts 

f!'ee Sf ~eYyT 

(3) Equipment. 

(4) Farm products. 

(5) Inventory. 

(6) Judgments arising out of the conduct ~ the defendant of eke 

~ trade, business, or profession. 

(7) Money on the premises where eke ~ trade, business, or profes­

sion is conducted ~ the defendant and, except for the first ~ 
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thousand dollars ($1,000), money located oth.er than 2!!. such premises and 

deposit accounts; but, if the defendant ~ ~ than ~ deposit .'!£­

count £E. has at least ~ deposit account and money located other than 

.!!!!. ~ premises "here !!. trade, business, £E. profession is conducted h 

the defendant, the court, upon application of the plaintiff, may .order 

!!!!!. ~ writ of attachment be levied ~ that !!!!. aggregate amount of ~ 

thousand dollars ($1,000) in the form of such ',loney and .!!!. such accounts 

remains free of levy. 

(8) Negotiable documents. 

(9) Negotiable instruments. 

(10) Securities. 

*e~ Wftere ~he ee~efte9ft~ is 8ft i8eivie~i whe is 8 p8~~fter 8fte 

i8 8~ee fer his ifteivie~i ii8eiii~y 85 9 par~fler e£ 9 psrtftership 

ee£eft&sft~~S resi preperey afte sii e£ h48 preperty whieh is e£ s ~ype 

eeser4eee 4ft s~&eivisieft *e~ S88 whieh 4s ~8ee er he~e fer ~se ift 

Comment. The amendment of the introductory clause of Section 

487.010 makes clear that only the defendant's property is subject to 

attachment. All other property is exempt from attachment in the action 

as provided by subdivision (d) of Section 487.020. 

Subdivision (b) is amended to make clear that, where the defendant 

is an unincorporated association, all the property of the association 

for which a method of levy is provided is subject to attachment. 

Subdivision (c) is amended to make clear that leasehold estates 

with an unexpired term of less thsn one year are not subject to attach­

ment where the defendant is an individual. This amendment continues 

former law. See former Section 537.3(b)(6). 

The provision concerning deposit accounts--formerly appearing in 

paragraph (2) of subdivision (c)--has been combined with the provision 
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concerning money in paragraph (7). The effect of this amendment is that 

all of an individual defendant's money on the premises where he conducts 

a trade, business, or profession is subject to attachment. In addition, 

all but $1,000 of the individual's deposit accounts and money not 

located on the premises where he conducts a trade, business, or profes­

sion i6 subject to attachment. However, where the individual defendant 

either has more than one deposit account or has one or more deposit 

accounts and money not on the premises, the plaintiff must apply to the 

court in order to levy on such money or on the deposit accounts 60 that 

the total remaining free from attachment is $1,000. Tne plaintiff may 

apply for such order at the time of the hearing on issuance of the writ 

or thereafter. 

Subdivision (d) is deleted. Where an individual is sued for his 

individual liability as a partner or a member of an association, sub­

division (c) provides the property of the individual which may be 

reached by the attachment. Consequently, as a result of the deletion of 

subdivision (d), all individuals against whom attachment may properly be 

issued pursuant to Section 483.010 are treated the same regardless of 

whether their personal liability arises out of their conduct of a trade, 

business, or profession as a sole proprietor, an independent contractor, 

a partner, or a member of an association. 

$ 487.020 (amended). Property exempt from attachment 

SEC. 17. Section 487.020 of the Code of Civil Procedure is amended 

to read: 

487.020. ~s~w~~hs~as~~sg 5ee~~es 48~~9~9, ~he The following prop-

erty is exempt from attachment: 

(a) All property exempt from execution. 

(b) Property which is necessary for the support of an individual 

defendant ase ffiembe~s sf his heftsehe~e £r the defendant's family sup-

ported in whole £r in part !2 the defendant • 

(c) All compensation paid or payable by an employer to an employee 

for personal services performed by such employee whether denominated as 
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wages, salary, commission, bonus, or otherwise. 

(d) All property not subject to attachment pursuant to Section 487.010. 

Comment. The introductory phrase of Section 487.020, reading "Not­

withstanding Section 41:17.010," is deleted since it was confusing when 

read with subdivision (d); this amendment makes no substantive change. 

The language of subdivision (b) is amended to make clear that an indi­

vidual defendant is entitled to the exemption as well as a defendant 

,;ith a family and that the exemption applies where members of his family 

supported by him are not living in the defendant's household. 

~ 488.010 (amended). Writ of attachment; plaintiff's instructions 

SEC. 18. Section 488.010 of the Code of Civil Procedure is amended 

to read: 

488.010. (a) The writ of attachment shall identify the defendant 

whose property is to be attached. If the writ of attachment does not 

describe the property or interest therein in a manner adequate to permit 

the levying officer to execute the writ, the plaintiff shall give to the 

levying officer instructions in writing, signed by the plaintiff or his 

attorney of record, which contain a description of such property ade­

quate to permit the levying officer to execute the writ and the ~ and 

address of any person who ~ to be served with!!..££P1. of the writ and 

notice of attachment. The court may direct the order of ~ of the 

writ of attachment upon the property described therein if the court 

finds at the hearing ~ issuance of the writ that the aggregate value of 

such property clearly exceeds the amount to be secured ~ the attachment. 

(b) ~e~e ~he ~~e~e~~y seHghe €e ~e e€~8ehee ~8 pe8~ p~~epey 

se8se~sg ~a eke same 8£ a ~k~~e peps8~, wke€he~ 5~8ae 8~ e8ge~fte~ 

w:l:€h €he ee£eaeaa€, Hhere the defendant's interest in real property is 

Sought to be attached, the writ of attachment shall identify sHeh 
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l;k:i:fd any person .... other than the defendant, in ~ ~ the real 

property ~ interest therein stands upon the records of the county and 

shall describe the real property ~ which the defendant has ~ interest 

(c) Where the defendant's crops ~ timber to be cut ~ sought !51. 

be attached. the writ of attachment shall identify any person, other 

than the defendant, in whose ~ the real property ~ which the crops 

~ growing ~~ which the timber i! standing stands upon the records 

£!. the county. 

Comment. The second sentence of subdivision (a) of Section 488.010 

is amended to provide that the plaintiff must give the levying officer 

the name and address of any person who is to be served with a writ and 

notice. For example, under subdivision (c) of Section 488.310 the 

plaintiff is responsible for determining the address of the third person 

as shown by the records of the tax assessor. The last sentence is added 

to subdivision (a) to restore a provision of former law. See the last 

sentence of former Section 538.4. 

Subdivision (b) is amended to state more clearly the requirement 

that the writ identify a third person in whose name the real property in 

which the defendant has an interest stands upon the records of the 

county. This amendment makes clear that the requirement of subdivision 

(b) is applicable where a leasehold interest is sought to be attached. 

See Comment to the amendment of subdivision (c) of Section 487.010. 

Subdivision (b) is also amended to require the writ to describe the real 

property in which the defendant has an interest. The addition of the 

phrase "upon the records of the county" restores language of former 

Section 542. Subdivision (b) is applicable, for example, where there 

has been a fraudulent transfer, where the defendant's interest in the 

real property is unrecorded, or where there is a resulting trust in 

favor of the defendant. Subdivision (b) is applicable only in the sit­

uation where the defendant's interest in real property is recorded in 

the name of another person and is not applicable in the normal situation 

where title is held jointly. The requirement of subdivision (b) applies 

where, for example, the defendant has an unrecorded leasehold interest 
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in real property that is recorded in the name of a third person. 

Subdivision (c) is added to make clear that, where the defendant's 

crops are growing or timber is standing on real property which stands 

upon the records of the county in the name of a third person, the writ 

shall identify the third person. See Section 488.360(c). 

§ 488.030 (amended). Levying officer to execute writ 

SEC. 19. Section 488.030 of the Code of Civil Procedure is amended 

to read: 

488.030. (a) A writ of attachment shall be directed to a levying 

officer in the county in which property of the defendant described in 

the writ may be located. 

(b) Upon the receipt of written instructions from the plaintiff, or 

his attorney of record, the levying officer to whom the writ is directed 

and delivered shall execute the same without delay in the manner pro-

vided in this chapter £!!. the property described in the ~ £E. ~ much 

thereof !!1! clearly sufficient ~ satisfy the amount to be secured Ez 
~ attachment. The levying officer is ~ liable for ~ determination 

~ in good faith under this subdivision. 

(c) Where a copy of the summons and complaint has not previously 

been served on the defendant, the plaintiff or his attorney of record 

shall instruct the levying officer to '<lake such service at the same time 

he serves the defendant with a copy of the writ of attachment. 

Comment. Subdivision (b) of Section 488.030 is amended to provide 

explicitly for the duty of the levying officer to levy upon no more 

property than is clearly sufficient to secure the plaintiff's claim. 
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See Section 484.090 (writ of attachment states amount to be secured 

thereby). This amendment is based on part of the first sentence of 

former Section 540. 

§ 488.080 (amended). Inventory of property 

SEC. 20. Section 488.080 of the Code of Civil Procedure is amended 

to read: 

488.080. (a) The levying officer shall make a full inventory of 

property attached and return such inventory with the writ as provided in 

Section 488.070. 

(b) The levying officer, at the time of service, shall request any 

e~ f~egseH~ ee&~s~ iev~ee ~~ss ~e g±ve him other than the defendant to 

give the levying officer a memorandum, describing ~fte any property of 

the defendant in the person's possession or any debt owed to the de­

fendant which !! levied upon and stating its value or the amount owing T ~ 

Upon the request of the levying officer, the person shall give such 

memorandum within 10 days after such service. 1£ the person denies that 

he possesses such property £! ~ such debt, he shall so state in the 

memorandum. If the person fails to give Btleft the laemorandum within the 

time specified, the levying officer shall state such fact at the time 

He ma~~s His ~ee~eft the writ is returned pursuant to Section 488.070. A 

person fsiling to give stieH the memorandum within the time specified may 

be required to pay the costs of any proceedings taken for the purpose of 

obtaining the information required by stieH the memorandum. 

Comment. Subdivision (b) of Section 488.080 is amended to state 

more directly the duty to give a memorandum on request of the levying 

officer. In addition, the amendment makes clear that the person served 



has a duty to give the officer a memorandum even where he denies that he 

has the defendant's property or owes a debt to the defendant. See 

Section 488.550(c). 

§ 488.310 (amended). Interest in real property 

SEC. 21. Section 488.310 of the Code of Civil Procedure is amended 

to read: 

488.310. (a) To attach an interest in real property, the levying 

officer shall record with the office of the county recorder of the 

county where the real property is located a copy of the writ and the 

notice of attachment. 

(b) Where , eft ~fte ea~e eE feeepe~ftg, ~fte ppepep~y sesses ~s 

ehe same eE a eh~re perseft, e~ehef alese er ~egee8er W~e8 ehe eeEeseaft~T 

the writ identifies ~ person, other than the defendant, in whose ~ 

~ real property in which the defendant has ~ interest stands upon the 

records of the county, the recorder shall index such attachment when 

recorded in the names of both the defendant and such e8~pe other person. 

(c) Promptly after recording and in no event more than 15 days 

after the date of recording, the levying officer shall mail a copy of 

the writ and the notice of attachment to the defendant and to any e8~rft 

other person identified in the writ in whose name the real property in 

which the defendant has ~ interest stands es ehe ea~e eE reeepe~ftg~ 

S~eh eep~es shsll ae ae~lee ~e upon the records of the county ~ the 

address of efte eeEeftesft~ sse ssy ~ft~re such ~ person as shown by the 

records of the office of the tax assessor of the county where the real 

property is located. 

(d) Promptly after recording and in no event more than 15 days 

after the date of recording, the levying officer shall serve an occupant 

-37-



of the property with a copy of the writ and the notice of attachment or, 

if there is no occupant on the property at the time service is attempted, 

the levying officer shall post a copy of the writ and notice in a con-

spicuous place on the property attached. Service upon the occupant may 

be made by leaving the copy of the writ and notice with the occupant 

personally, or, in his absence, with any person, of suitable age and 

discretion, found upon the property at the time service is attempted and 

who is either an employee or agent of such occupant or a member of his 

family or household. Hhere the property described in the writ consists 

of more than one distinct lot, parcel, or governmental subdivision and 

any of such lots, parcels, or government,al subdivisions lie with rela-

tion to any of the other so as to form one or more continuous, unbroken 

tracts, only one service or posting need be made under this subdivision 

as to each such continuous. unbroken tract. 

(e) A failure to send the notices required by subdivision (c) or to 

post or serve notice pursusnt to subdivision (d) shall not affect the 

lien created pursuant to subdivision (a). 

Comment. The amendments of subdivisions (a), (b), and (c) of Sec­

tion 488.310 are largely technical. See the Comment to Section 488.010 

as amended. The last sentence of subdivision (c) is amended to elimi­

nate the provision for mailing the defendant's copy of the writ and 

notice at his address as it appears on the tax assessor's records; the 

copies are mailed to the defendant at his address for service in the 

action. The phrase "interest in real property" used in this section 

includes leasehold estates. See Section 487.010(c)(1) (leasehold estates 

with an unexpired term of less than one year not subject to attachment 

in action against an individual defendant). It should also be noted 

that the excess value of a homestead may be attached under this section. 

See Civil Code §§ 1237-1304; Code Civ. Proc. § 690.235 (homestead exemp­

tion). Cf. Southern Pac. 11il1ing Co. ~ llilligan, 15 Cal. 2d 729, 104 
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P.2d 654 (1940); darelli ~ Keating, 208 Cal. 528, 282 P. 793 (1929). 

\; 488.350 (amended) .lator vehicles and vessels 

SEC. 22. Section 488.350 of the Code of Civil Procedure is amended 

to read: 

488.350. (a) To attach a motor vehicle or vessel for which a cer­

tificate of ownership has been issued by the Department of :lotor Vehi­

cles and which is equipment of a going business, the levying officer 

shall file with the Department of :10tor Vehicles a notice in the form 

prescribed £l the Department of !'lotor Vehicles which shall contain all 

of the following: 

(1) The name and mailing address, if known, of both the plaintiff 

and the defendant in the described action. 

(2) A description of the vehicle or vessel attached. 

(3) A statement that the plaintiff in the action has acquired sn 

attachment lien in such vehicle or vessel. 

(b) Promptly after filing and in no event more than 45 days after 

the date of filing pursuant to this section, the levying officer shall 

serve the defendant with a copy of the writ and the notice of attachment. 

(c) Promptly after filing and in no event more than 30 days after 

the date of filing pursuant to this section, the levying officer shall 

determine from the department the name and address of the legal owner, 

if any, of the vehicle or vessel as shown by the records of the depart­

ment on the date of filing and shall serve such legal owner with a copy 

of the writ and the notice of attachment £l registered £! certified 

mail, return receipt requested 
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(d) The lien of attachment acquired pursuant to levy under this 

section does not affect the rights of a person who is a bona fide pur­

chaser of the vehicle or vessel and obtains possession of both the 

vehicle or vessel and its certificate of ownership. 

(e) A failure to serve the defendant pursuant to subdivision (b) or 

the legal owner pursuant to subdivision (c) shall not affect the lien 

created pursuant to subdivision (a). 

(f) The fee for filing and indexing each notice of attachment, 

notice of extension, or notice of release with the Department of !lotor 

Vehicles is three dollars ($3). Upon the request of any person, the 

Department of Hotor Vehicles shall issue its certificate showing whether 

there is on file, on the date and hour stated therein, any notice of 

attachment, naming a particular person, and if a notice is on file, 

giving the date and hour of filing of each notice and the name of the 

plaintiff. The fee for the certificate issued by the department is two 

dollars ($2). Upon request, the department shall furnish a copy of any 

notice of attachment or notice affecting a notice of attachment for a 

fee of one dollar ($1) per page. 

Comment. Subdivision (a) of Section 488.350 is amended to provide 

the Department of 1I0tor Vehicles with authority to issue the form of 

notice to be filed. Subdivision (c) is amended to provide the manner of 

service of the writ and notice. 

§ 488.360 (amended). Farm products and inventory of a going business 

SEC. 23. Section 488.360 of the Code of Civil Procedure is amended 

to read: 

488.360. (a) To attach farm products or inventory of a going busi­

ness, if the defendant consents, the levying officer shall place a 
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keeper in charge of such property for a period not to exceed 10 days. 

During such period, the defendant may continue to operate his farm or 

business at his own expense provided all sales are final and are for 

cash or tbe equivalent of cash. For the purposes of this subdivision, 

payment by check e~ by a e~eefe ea~e fsseee by a peessa seke~ eksa 

the ee€eaesat shall be deemed the equivalent of a cash payment. The 

levying officer shall incur no liability for accepting payment in the 

form of a cash equivalent. The proceeds from all sales shall be given 

to the keeper for the purposes of the levy unless otherwise authorized 

by the plaintiff. If the defendant does not consent or, in any event, 

after the end of such 10-day period, the levying officer shall take such 

property into his exclusive custody unless other disposition is made by 

the parties to the action. At the time of levy or promptly theresfter, 

the levying officer shall serve the defendant with a copy of the writ 

and the notice of attachment. 

(b) Where property is levied upon pursuant to subdivision (a), the 

defendant may apply for sn order pursuant to this subdivision for the 

release of property esseetfs~ €ee tke seppe~t s€ tke eefeeeset see 

kfs fsmf~y exempt pursuant ~ subdivision l£l of Section 487.020 in the 

manner provided in subdivision (c) of Section 482.100. Seek spp~4es­

t4se shs±± be maee by f~i4eg w4ek tke eeeFt see se~v4eg ea the pis4at4ff 

s aee4ee ef met4eftT Seev4ee ee ehe pis4se4ff sksi~ be msee eet ~ess 

thee tkeee esys pe4e~ ts the eate set ~SF kesr4egT ~ke hes~4ag sksii 

be ke~e ast mere thsa f4ve esys sfte~ the f4i4e~ ef eke met4ee, se~ess 

fsr gsee essse, tke ess~e s~ee~s SekeFW4seT ~ke ast4ee ef mee4ee 

shs~i seste eke rei4e€ re~sestee see shsi~ be seeempsa4ee by sa sff4-

esv4e ssppsrt4eg aay fsetssi 4ssses rs4see see ps4ets see ssehsF4t4es 

ssppset4eg sey iegsi 4ssses es4seeT At tke kesF4sg sa eke mst4se, 
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~he &eteftdaft~ nd~ <fte ~~~deft at sftaw!ag ~ftS~ ~fte p~ape~ey, e~ a p~e*aft 

~fte!'eetr aeeaefted p~n~aft~ ee 8~~diY*8bll ~a1 elle efte l'~aeeee8 ~Ilet'ebea 

at'e eesefte!ai ~a~ efte 8~pl'et'e e~ ft!mseit aftd Il!e ~aa!iYT Yl'eft s~ell 

Sftew!fttT 11 the court determines that the property 1! exempt pursusnt to 

subdivision (b) of Section ~87.020, the court shsll order the removal of 

the keeper and return the defendant to possession of such exempt prop­

erty se *e eesefte!ai ~e~ ehe s~pl'et'e at h!aseit efte h*s ~aa!iy and may 

make such further order as the court deems appropriate to protect the 

plaintiff against frustration of the collection of his claim. Such 

order may permit the plaintiff to levy ~ farm products £! inventory of 

~ going business ~~ proceeds £! after-acquired property, £! both, by 

filing pursuant to subdivision (c) and may provide reasonable restric­

tions on the disposition of the property previously levied upon. 

(c) Notwithstanding the provisions of subdivision (a), upon the 

election snd the instructions of the plaintiff, the levying officer 

shall attach farm products or inventory of a going business by filing a 

notice in the form prescribed by the Secretary of State which indicates 

that the plaintiff has acquired an attachment lien on the farm products 

or inventory of the defendant and, where permitted .£l the ~ of attachment 

£! court order, ~ proceeds £! after-acquired property, £!~. !h! 

notice shall state the ~ and mailing address, g known, of ~!!!!. 

plaintiff and !h! defendant ~ shall describe the property attached ~ 

state whether proceeds £! after-acquired property, £! both, !!! at-

tached. When the property is crops or timber to be cut, the notice 

shall be recorded in the office of the county recorder in the county 

where the ie&d ~ property on which the crops are growing or on which 

the timber is standing is located. !~ere, on the date of recording, the 

iafte ~ property on which the crops are growing or on which the timber 
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is standing O.dt.~S upon the records of the county in the name of a 

~h4pd person , e4ehep a~sse sp esgethep wieh other than the defendant, 

the recorder shall index such attachment when recorded in the names of 

both the defendant and such eh4pd other person identified in the 

writ In all other cases, the notice shall be filed in the office of 

the Secretary of State. The fee for filing and indexing each notice of 

attachment, notice of extension, or notice of release in the office of 

the Secretary of State is three dollars ($3). Upon the request of any 

person, the Secretary of State shall issue h4a ~ certificate showing 

whether there is on file, on the date and hour stated therein, any 

notice of attachment, naming a particular person, and if a notice is on 

file, giving the date and hour of filing of each notice and the name of 

the plaintiff. The fee for the certificate issued by the Secretary of 

State is two dollars ($2). A combined certificate may be issued pur­

suant to Section 7203 of the Government Code. Upon request, the Secre­

tary of State shall furnish a copy of any notice of attachment or notice 

affecting a notice of attachment for a fee of one dollar ($1) per page. 

A lien acquired ~ filing £! recording ~ notice pursuant to this subdi­

vision a8a~~ ppsv4ee provides the plaintiff with the same rights and 

priorities in the attached property ssd ppseeees eE ehe aeeaehee 

ppspe.e, as ehsse sE a see~pee pspe, w4eh a pspEeeeee see~p4e, 4seep&se 

48 esllaee.al whepe ehe E4~ee E4saae4ag seseemese esvep4sg ehe sp4g4ss1 

es~lsee.s~ a~ss esveps ppseeees ~ would be obtained ~~ secured £!!!I 

who perfects ~ security interest (other than ~ purchase money security 

interest) in such property ~ filing ~ financing statement ~ such time 

and place. Promptly after filing £! recording and in no event more 

than 15 days after the date of filing £! recording pursuant to this 

subdiviBion, the levying officer shall sep¥e the ee~esesst w4eh s 
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ee~~ e~ ~he w~4e eee ehe aee4ee e~ eeeeehmee~ send ~ registered ~ 

certified mail, return receipt requested, ~~ of ~ .",it and the 

notice of attachment !£. the defendant and, in the ~ of crops growing 

£! timber standing on real property, to any other person identified in 

the writ in whose ~ the real property stands upon the records of the 

county at the address of such other person ~ shown ~ the records of 

the office of the ~ assessor of the county where the property is 

located • 

(d) A failure to serve the defendant £! any other person pursuant 

to subdivision (a) or (c) shall not affect the lien created pursuant to 

either subdivision. 

Comment. The provision in subdivision (a) of Section 488.360 per­

mitting payment by credit card where a farm or business is allowed to 

continue operation under the authority of a keeper is deleted because of 

the lack of general provisions enabling the levying officer to collect 

charged amounts from the issuer of the credit card. 

Subdivision (b) is amended to reflect the enactment of Section 

482.100 and to conform to the general exemption provisions. See Sec­

tions 482.100, 487.020, and the Comments to those sections. 

Subdivision (c) is amended to provide specifically that the lien 

obtained by filing the notice pursuant to this subdivision u'~y apply to after­

acquired property and proceeds from the sale or exchange of attached 

inventory or farm products. The second sentence, providing for the 

contents of the notice, is added to make clear that the plaintiff who 

desires to attach proceeds or after-acquired property, or both, must so 

state in the notice filed with the Secretary of State or county recorder. 

Compare Com. Code ~» 9203(3), 9204. The next-to-Isst sentence of sub­

division (c) is amended to make clear that a plaintiff who attaches 

property by filing a notice pursuant to subdivision (c) describing farm 

products or inventory, including proceeds or after-acquired property, or 

both, has the ssme rights and priorities as he would hsve if he 

had perfected a security interest (other than a purchase money 

security interest) in such property by filing a financing statement at 

-44-



the time ano ~L~'~ he filed the notice under subdivision (c). See Com. 

Code § 9312(5), (6)(priority where special rules applicable to purchase 

money security interests do not apply). 

Subdivision (c) is also amended to conform to changes made in Sec­

tions 488.010 and 488.310. In addition, subdivision (c) is amended to 

require that a copy of the writ and notice of attachment be sent both to 

the defendant and to any other person in whose name the real property 

(on which the defendant's crops are growing or the defendant's timber is 

standing) stands upon the records of the county. This provision was 

omitted from the ~ttachment Law as enacted. Compare subdivision 2s of 

former Section 542. Subdivision (d) is amended to conform to subdivi­

sion (c). 

I 488.430 (amended). Interest in personal property of estate of 
decedent 

SEC. 24. Section 488.430 of the Code of Civil Procedure is amended 

to read: 

488.430. (a) To attach the interest of a defendant in personsl 

property belonging to the estate of a decedent, whether by testate or 

intestate succession, the levying officer shall (1) file a copy of the 

writ and the notice of attachment in the office of the clerk of the 

court in which the estate is being administered and (2) serve the per-

sonal representative of the decedent with a copy of the writ and the 

notice. 

(b) Promptly after levy and in no event more than 45 days after 

levy, the levying officer shall serve the defendant with a copy of the 

writ and the notice of attachment. A failure to serve the defendant 

pursuant to this subdiviaion shall not affect the lien created pursuant 

to aubdivision (a). 

(c) The personal representative shall report such attachment to the 

court in which the estate is being administered when any petition for 

distribution is filed. 
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(d) Such attachment shall not impair the powers of the representa-

tive over the property for the purposes of administration. 

(e) If a decree orders distribution to the defendant, delivery of 

the property shall be ordered to the officer making the levy subject to 

the claim of the defendant or any person claiming under him. The prop-

erty shall not be delivered to the officer makine the levy until the 

decree distributing the interest has beco~e final. 

Comment. Subdivision (c) of Section 488.430 is amended to make 

clear that the personal representative is required to report the attach­

ment to the probate court. This amendment makes no substantive change. 

It should be noted that Section 488.430 provides a manner of levy appli­

cable only to estates that sre subject to court administration. Hence, 

levy may not be made under Section 488.430 where, for example, a small 

estate is being collected on authority of an affidavit pursuant to 

Probate Code Section 630. 

§ 488.500 (amended). Lien of attachment; effective date 

SEC. 25. Section 488.500 of the Code of Civil Procedure is amended 

to read: 

488.500. (a) ~fte Except !! provided in subdivision (c) of Section 

488.360, levy of a writ of attachment creates a lien on the property levied 

upon which is valid against all subsequent transferees of the property. 

(b) The lien of attachment on real property levied upon pursuant to 

Section 488.310 becomes effective on the date of recording pursuant to 

that section. 

(c) The lien of attachment on property levied upon pursuant to Sec­

tion 488.320 (tangible personalty in possession of defendant), 488.360(a) 

(inventory and farm products, alternate method), 488.380(a)(2)(chattel 

paper in posseSSion of defendant), 488.400(a)(2)(negotiable instruments, 

documents, or money in possession of defendant), or 488.410(a) (securi­

ties in possession of defendant) becomes effective on the date the 
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levyirtJ o.('·f~·~~r takes custody of "':"~he property pursuant to this provision. 

(d) The lien of attachment on property levied upon pursuant to Sec-

tion 488.340 (equipment, other than motor vehicles, of a going busi-

ness), 488.3;0 (motor vehicles snd vessels which are equipment of a 

going business), or 488.360(c)(farm products and inventory, alternste 

method) becomes effective on the date of filing pursuant to such provision. 

(e) The lien of attachment on property levied upon pursuant to Sec-

tion 488.330 (tangible personal ty :1:1 possession of third person), 

488.380(a) (1) (chattel paper in possession of third person), 488.390 

(deposit accounts), 488.400(a)(1)(negotiable instruments, documents, or 

money in possession of third person), or 488.410(b)(securities in pos-

session of certain third persons) becomes effective on the date of ser-

vice on the person in possession of such property. 

(f) The lien of attachment on property levied upon pursuant to Sec-

tion 488.370 (accounts receivable, choses in action) becomes effective 

on the date of service on the account debtor or insurer. 

(g) The lien of attachment on a judgment levied upon pursuant to 

Section 488.420 becomes effective on the date of service on the judgment 

debtor. 

(h) The lien of attachment on property levied upon pursuant to Sec-

tion 488.430 becomes effective on the date of filing pursuant to that 

section. 

(i) Notwithstanding subdivisions (b) through (h), inclusive, and 

except as otherwise provided by Section 486.110, where a temporary 

protective order has been issued pursuant to Chapter 6 (commencing with 

Section 486.010), the lien of attachment on property described in such 

order and subsequently attached is effective from the date of service of 

such order. 
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Commen 3.bdivision (a) of Section 488.500 is amended to provide 

an exception to the validity of the attachment lien against subsequent 

transferees where inventory or farm products are levied upon by filing 

the notice provided by subdivision (c) of Section 488.360 with the Sec­

retary of State or county recorder. In this situation, the attaching 

plaintiff is afforded the rights and priorities of a secured party with 

a perfected security interest and, under Commercial Code Section 9307, a 

buyer in' the ordinary course of business takes free of a security inter­

est even though he knows of it. 

§ 488.530 (amended). Sale of or receiver for attached property 

SEC. 26. Section 488.530 of the Code of Civil Procedure is amended 

to read: 

488.530. (a) tllienever property is or may be attached, ~pOft 

spplieseleft 8~ eiehe. pa.~y ~ plaintiff. the defendant, or any third 

person whose interest has been determined pursuant to Section 689, 

s~eep pesssnaele fte~~ee ~e ~he e~hep psp~!es 8fte HpSft may apply £r 

noticed motion for the order provided in !h!! subdivision. Upon a 

showing that the property is perishable or will greatly deteriorate or 

greatly depreciate in value or that for some other reason ~kse the 

interests of the parties will be best served thereby, the court may 

order that such property be sold or may appoint a receiver or direct the 

levying officer to take charge of, cultivate, care for, preserve. col-

lect, harvest, pack, or sell such property. 

(b) Notwithstanding subdivision (a), if the levying officer deter­

mines that property i! extremely perishable £! ~ greatly deteriorate 

£!. greatly depreciate in value before !!. ~ order for the sale of the 

property could be obtained, the levying officer may take any action ~­

essary !2. preserve the value of the property £!. sell the property. The 

levying officer i!~ liable for!!. determination ~~ ~ faith 

under this subdivision. -48-



{~* (c) Any sale of such property shall be made in the same manner 

that property is sold on execution and the proceeds shall be deposited 

in the court to abide the judgment in the action. 

~e* (d) Where a receiver is appointed, the court shall fix the 

daily fee of such receiver and way order the plaintiff to pay such fee 

and expenses of the receiver in advance or may direct that the whole or 

any part of such fee and expenses be paid from the proceeds of any sale 

of such property. 

~e* (e) Except as otherwise provided in this section, the provi­

sions of Chapter 5 (commencing with Section 564) and Chapter SA (com­

mencing with Section 571) of Title 7 govern the appointment, qualifica-

tions, powers, rights, and duties of a receiver appointed under this section. 

Comment. Subdivision (a) of Section 488.530 is amended to provide 

a procedure for application for the order provided by this section. New 

subdivision (b) provides for the situation where the property is so 

perishable that there is not sufficient time to obtain the court order 

normally required by subdivision (a). 

§ 488.560 (amended). Release of attachment 

SEC. 27. Section 488.560 of the Code of Civil Procedure is amended 

to read: 

488.560. (a) The levying officer shall release an attachment when-

ever he receives a written direction to that effect from the plaintiff, 

or a certified copy of an order of the court in which the action is 

pending, discharging or dissolving the attachment or releasing the property. 

(b) Ifhere the property to be released has been taken into custody, 

it shall be ee±~ve~ee released to the person from whom it was taken 

unless otherwise ordered by the court. If such person cannot be found 

within the county where the property was levied upon, the levying offi­

cer shall retain the property but give resssasb±e notice to such person 
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Ex registered ~ certified mail, return receipt requested, ~ to such 

person's last known address, as to where he may secure its possession. 

If, after 30 days from the giving of such notice, such person has not 

claimed the property, the levying officer shall sell such property in 

the same manner that property is sold on execution and deposit the 

proceeds, after first deducting his costs and expenses, in the court to 

abide the judgment in the action. 

(c) Where the property to be released has not been taken into 

custody, the levying officer shall release the attachment by issuing a 

written release addressed to the person served with the copy of the writ 

and notice and, where the writ and notice were recorded or filed, by 

recording or filing such written release in the same office. Where 

~he a~eaehee prsper~y is res~ ppsper~y, ~he p~siftei££ sr hie SeeSfftey, 

iftseee~ S£ eke ~evyi88 9££ieer, may pee9pe ehe re~eaae~ 

(d) ;kepe 8ha~~ he ftS ~iahi;iey £SP perssRs aeei8~ i8 ess£srmiey 

wieh ehe re~ea8e s£ eke ~evyis~ 9££ieer sr £&P 88eh s££ieer8 re~easiftg 

88eh aeeseftmesea is aeesraseee wieh ehie seeeisft~ The levying officer 

is not liable for releasing !!!!. attachment in accordance with this ~-

tion .!!£!. is any other person liable for acting in conformity with ~ release. 

Comment. Subdivision (b) of Section 488.560 is amended to provide 

the manner of service of the notice. The last known address of a person 

from whom property was taken but who can nO longer be found within the 

county will often be the address of the place where the property was 

taken into custody. The provision in subdivision (c) permitting the 

plaintiff or his attorney to record or file the release has been deleted. 

Subdivision (d) has been reworded to make its meaning clear. 
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" 489. 130 (~jdeG.l. Failure to increase undertaking 

SEC. 28. Section 489.130 is added to the Code of Civil Procedure, 

to read: 

4J9.130. >fuere the court orders the amount of the undertaking in­

creased pursuant to Section 489.220 or 439.410, the plaintiff's failure 

to increase the amount of the undertaking is not a wrongful attachment 

within the meaning of Section 490.010. 

Comment. Section 489.130 makes clear that the mere failure of the 

plaintiff to increase the amount of an undertaking when ordered to do so 

pursuant to Section 489.220 (undertaking to obtain a writ of attachment 

or protective order) or Section 489.410 (undertaking on appeal) is not a 

wrongful attachment under Section 490.010. The insufficient undertaking 

remains in effect pursuant to subdivision (d) of Section 489.090, and 

the plaintiff's liability for wrongful attachment pursuant to Section 

490.010 is limited to the amount of the insufficient undertaking by sub­

division (b) of Section 490.020. However, where an order to increase 

the amount of the undertaking is not complied >1ith, the rights which the 

plaintiff obtained by filing the insufficient undertaking cease as 

provided in subdivision (c) of Section 489 •• )90 and subdivision (a) of 

Section 489.410. 

~ 489.230 (amended). Notice to defendant 

SEC. 29. Section 489.230 of the Code of Civil Procedure is amended 

to read: 

489.230. (a) The notice of levy ef the w~~t ef attachment shall 

include a statement, in a form adopted by the Judicial Council, advising 

the defendant that the undertaking has been filed and informing him of 

his right to object to the undertaking on the grounds provided in Sec-

tion 489.070. 
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(b) A ~ ~ for ~ temporary protective order shall include a 

statement comparable to the one required by subdivision (a) ;- eloe 

eseteet e~ wlo~elo eloe~~ be ~reser~bed by r~~e ftes~eee by tloe JHe~e~8~ 

E;sHflef~ 

Comment. Section 489.230 is amended to ."ake clear that the state­

ment required by subdivision (a) is to be included in the notice of at­

tachment provided by Section 488.020. The amendment of subdivision (b) 

is technical. 

J 489.310 (amended). Undertaking for release of attachment 

SEC. 30. Section 489.310 of the Code of Civil Procedure i8 amended 

to read: 

489.310. (a) Y~Sft reftSSftSeie ftet~ee ee eloe p~ftifte~~i;- 8 eeieft&8et 

wloese ~~~erey loas eeee S~ ~s sHbjeee ee be~ftg attaeloe& Bft& ¥hs has 

s~~ea~e& ~ft eloe 8et~se may a~~~y ts eloe es~~e ~e wftfeh efte ftee~sft 

~B ~ee&~ftg; e~; i~ a Wf~e e~ atteeftMeftt ~a ~e¥iee ift 8eeefte~ eeeney; 

te a eeH~t ift seelo ee~ey h8vieg fft~~sefeeisn fe eases fft¥e~¥ieg 

the amftftfte s~eef~!e& fn tfte w~~t; ~s~ 8ft eree~ permieting him ee 

s~lost;ieeee sn eftee~es~fng fe ~!ee s~ ftftY ~~e~e~ey whieh loss eeeft 

e~ is selofeee te eefeg seeeehe&~ .. Whenever ~ writ ~ issued, ~ defendant 

who has appeared in the action may apply EL noticed motion to the court 

in which the action is pending for ~ order permitting the defendant ~ 

substitute ~ undertaking for any of his property in the ~ which bas 

been £E. ~ subject ~ beine attached. IVhere ~ writ ~ issued to ~ 

county other than the county where th~ action is pending, ~ defendant 

who has appeared in the action may apply EL noticed motion to !. ~ in 

such county having jurisdiction in ~ involving the amount specified 

in the ~ issued to such county for !!!!. order permitting the defendant 
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to substitul" an undertaking for any of his property in. that county· 

which has been .£!. is subject to beine attached. 

(b) The application shall include a statement, executed under oath, 

describing the character of the defendant's title to the property and 

the manner in which he acquired such title. 

(c) Before making such order, the court shall require the defendant 

to file with the court in which the application is made an undertaking 

to pay the plaintiff the value of the property released not exceeding 

the amount of any judgment recovered by the plaintiff in the action 

against e~eft the defendant. The amount of the undertaking filed pur­

suant to this section shall be equal to the lesser of (1) the value of 

the property attached or prevented from being attached or (2) the amount 

specified by the writ to be secured by the attachment. The court shall 

issue such order upon being satisfied that a sufficient undertaking has 

been filed. 

(d) Where an action is against more than one defendant, any defend­

ant may make such application. The filing of an undertaking by such 

defendant shall not subject him to any demand against any other defend­

ant; however, the levying officer shall not be prevented thereby from 

attaching, or be obliged to release from attachment, any property of any 

other defendant. Where two or more defendants have an interest in the 

same property, a joint application and undertaking shall be filed to 

secure the release of such property. 

Comment. Subdivision (a) of Section 489.310 is amended to make 

clear that, where a writ is issued to a county other than the county 

where the action is pending, the defendant may apply to either the court 

where the action is pending or the court in the other county for an 

order allowing him to substitute an undertaking for property which has 

been or is subject to being attached. The order of the court in the 
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other count} may allow the release only of the property in that county 

whereas the order of the court where the action is pending may release 

property throughout the state. The amendment also provides that the 

defendant applies by noticed motion rather than "upon reasonable notice 

to the plaintiff." 

~ 489.320 (amended). Undertaking to secure termination of temporary 
protective order 

SEC. 31. Section 489.320 of the Code of Civil Procedure is amended 

to read: 

489.320. (a) ~~eft ~eaeeftah~e fte~iee ~ ~ke ~~aift~iffT a! defend-

ant who has been served with a temporary protective order and who has 

appeared in the action may apply ~ noticed motion to the court in which 

the action is pending for an order terminating the temporary protective 

order. 

(b) Before making an order terminating the temporary protective 

order, the court shall require the defendant to file an undertaking to 

pay the plaintiff the amount of any judgment recovered by the plaintiff 

in the action against such defendant. The amount of the undertaking 

filed pursuant to this section shall be equal to the amount of the 

plaintiff's claim. The court shall issue the order terminating the 

temporary protective order upon being satisfied that a sufficient under-

taking has been filed. 

(c) Where an action is against more than one defendant, any defend-

ant may make such application. The filing of an undertaking by such de-

fendant shall not subject him to any demand against any other defendant; 

however, the levying officer shall not be prevented thereby from attach-

ing, or be obliged to release from attachment, any property of any other 

defendant. Where two or more defendants have an interest in the same 

property, a joint application and undertaking shall be filed to secure 

the release of such property. 



Comment. Subdivision (a) of Section 489.320 is amended to provide 

that an application for an order under this section is made by noticed 

motion. 

§ 490.010 (amended). Acts constituting wrongful attachment 

SEC. 32. Section 490.010 of the Code of Civil Procedure is amended 

to read: 

490.010. A wrongful attachment consists of any of the following: 

(a) The levy of a writ of attachment or the service of a temporary 

protective order in an action in which attachment is not authorized, 

except that it is not a wrongful attachment if both of the following are 

established: 

(1) The levy was not authorized solely because of the prohibition 

of subdivision (c) of Section 483.010. 

(2) The person who sold or leased, or licensed for use, the prop­

erty, furnished the services, or loaned the money reasonably believed 

that it would not be used primarily for personal, family. or household 

purposes. 

(b) The levy of a writ of attachment or the service of a protective 

order in an action in which the plaintiff does not recover judgment. 

(c) The levy of a writ of attachment obtained pursuant to Article 3 

(commencing with Section 484.510) of Chapter 4 or Chapter 5 (commencing 

with Section 485.010) on property exempt from attachment except where 

the plaintiff shows that he reasonably believed that the property at-

tsched was not exempt from attachment. 

(d) The levy of a writ of attachment on property of a person other 

than the person against whom the writ was issued except that it is not a 

wrongful attachment where the plaintiff acted reasonably and in good 

faith in causing the levy to be made. 41 a~~ Sf efta fe~~ew4ftg e~4st+ 
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Comment. Subdivision (d) of Section 490.010 is amended to broaden 

the exception to the plaintiff's statutory liability for attachment of a 

third person's property. The amendment makes clear that a plaintiff who 

acts reasonably and in good faith is not liable under this chapter to a 

third person whose property is attached. The requirement that the 

plaintiff "acted reasonably" is an objective standard that depends upon 

the circumstances of the case such as, for example, that the third 

person's property was located on the defendant's premises or that the 

plaintiff relied on registered or recorded ownership or the lack thereof. 

§ 491.010 (amended). Examination of third person indebted to or having 
property of defendant 

SEC. 33. Section 491.010 of the Code of Civil Procedure is amended 

to read: 

491.010. (a) Aft)' Upon application of the plaintiff! the ~ may 

order any person owing debts to the defendant, or having in his posses-

sion or under his control any personal property belonging to the defend-

ant, ma), ee re~~~re& to appear before the court and be examined on oath 

regarding such property. The plaintiff's application shall be accom-

panied .!!x. !!!!. affidavit showing that the person named therein ~ ~ 

to the defendant £!. has in his possession £!. under ;ds control personal 

property belonging ~ the defendant. 

(b) The plaintiff shall give the defendant !£ least three days' 

notice of !!!!. examination ordered pursuant to this chapter. 
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*s* (c; Lr .he person ordered to appear putsuant to this section 

fails to appear, and if the order requiring his appearance has been 

served by a sheriff or some person specially appointed by the court in 

the order. the court may, pursuant to a warrant, have such person brought 

before the court to answer for such failure to appear. 

*e* (d) After such examination, if the person admits that he is in­

debted to the defendant, or that he holds property belonging to the de-

fendant, the court may order that such debt or property belonging to the 

defendant be attached in the manner and under the conditions provided by 

this title and that any amount owing be paid to the levying officer. If 

the person admits that he holds property which belongs to the defendant 

and in which he claims no interest. the court may order that such prop-

erty be delivered to the levying officer on such terms as may be just. 

Comment. Subdivision (a) of Section 491.010 is amended to provide 

for the plaintiff's application and supporting affidavit. See Section 

482.040 (general requirements for affidavits). Former Section 545 did 

not specify the procedure for obtaining the order for an examination. 

Subdivision (b) requires the plaintiff to give the defendant notice of 

the examination of a third person. 

i 690.50 (technical amendment) 

SEC. 34. Section 690.50 of the Code of Civil Procedure is amended 

to read: 

690.50. (a) If the property mentioned in Sections 690.1 to 690.29. 

inclusive, shall be levied upon under writ of 8~~8ehmee~ e~ execution, 

the <le~eR<l8e~ 9~ judgment debtor (herein referred to as "the debtor"), 

in order to avail himself of his exemption rights as to such property. 

shall within 20 days, in the case of real property described in Section 
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690.235, an~ 1U uays, in the case of all other property, from the date 

such property was levied upon deliver to the levying officer an affi­

davit of himself or his agent, together with a copy thereof, alleging 

that the property levied upon, identifying it, is exempt, specifying the 

section or sections of this code on which he relies for his clsim of 

exemption, snd all facts necessary to support his claim, and also stat­

ing therein his address within this state for the purpose of permitting 

service by mail upon him of the counter affidavit and any notice of the 

motion herein provided. For purposes of this section, if the property 

levied upon consists of the earnings of a judgment debtor, each date 

thst earnings are withheld from the judgment debtor shall be deemed to 

be the date such earnings were levied upon. A judgment debtor shall 

hsve the right to file a separate claim of exemption each time that a 

withholding of earnings occurs, provided, that if a prior claim of 

exemption has been adjudicated under the same levy, that each separate 

claim of exemption thereafter be supported by a statement under oath 

alleging the changed circumstances which support the new claim of exemp­

tion. If a claim of exemption be allowed, the judgment creditor shall 

have the right, at any time during the effective period of the claim of 

exemption, to move the court for consideration of the claim previously 

granted on the grounds of a material change of circumstances affecting 

the debtor's exemption rights. If the judgment creditor does make such 

a motion, he must support his motion by a statement under oath alleging 

the changed circumstances which support his motion for consideration. 

(b) Forthwith upon receiving the affidavit of exemption, the levy­

ing officer shall serve upon the p~e~ft~~ii e~ eke person in whose favor 

the writ runs (herein referred to as "the creditor"). either personally 

or by mail, a copy of the affidavit of exemption, together with a writ-

-58-



ing, signed by the levying officer, stating that the claim to exemption 

has been received and that the officer will release the property unless 

he receives from the creditor a counteraffidavit within 10 days after 

service of such writin", in the case of real property described in 

Section 690.235, and within five days after service of such writing, in 

all other cases. 

(c) If the creditor desires to contest the claim to exemption, he 

shall, within such period of 10 days, in the case of real property 

described in Section 690.235, and five days, in all other cases, file 

with the levying officer a counteraffidavit alleging that the property 

is not exempt within the meaning of the section or sections of this code 

relied upon, or if the claim to exemption be based on Sections 690.2, 

690.3, 690.4, 690.6, ~~.eging that the value of the property claimed to 

be exempt is in excess of the value stated in the applicable section or 

sections, together with proof of service of a copy of such counter­

affidavit upon the debtor. 

(d) If no such counteraffidavit, with such proof of service, is so 

filed with the levying officer within the time alloyed, the officer 

shall forthwith release the property. 

(e) If such counteraffidavit, with such proof of service, is so 

filed, either the creditor or the debtor shall be entitled to a hearing 

in the court in which the action is pending or from which the writ 

issued for the purpose wf determining the claim to exemption, the prior­

ity or division of payment between one or more creditors from nonexempt 

earnings under the provisions of Section 690.6 or the value of the 

property claimed to be exempt. Such hearing shall be granted by the 

court upon motion of either party made within five days after the coun­

teraffidavit is filed with the levying officer, and such hearing must be 
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had within 15 days from the date of the making of such motion unless 

continued by the court for good cause. The party making the motion for 

hearing shall give not less than five days' notice in writing of such 

hearing to the levying officer anc to the other party, and specify 

therein that the hearing is for the purpose of determining the claim to 

exemption. The notice may be of motion or of hearing and upon the 

filing of the notice with the clerk of the court, the motion is deemed 

made. 

(f) If neither party makes such motion within the time allowed, or 

if the levying officer shall not ha\Oe been served with a copy of the 

notice of hearing within 10 days after the filing of the counteraffi­

davit, the levying officer shall forthwith release the property to the 

debtor. 

(g) At any time while the proceedings are pending, upon motion of 

either party or upon its own motion, the court may (1) order the ssle of 

any perishable property held by such officer and direct disposition of 

the proceeds of such sale, and (2) make such other orders as may be 

proper under the particular circumstances of the case. Any orders so 

made may be modified or vacated by the court or judge granting the same, 

or by the court in which the proceedings are pending, at any time during 

the pendency of the proceedings, upon such terms as may be just. 

(h) The levying officer in all cases shall retain physical posses­

sion of the property levied upon if it is capable of physical posses­

sion, or in the case of property not capable of physical possession, the 

levy shall remain in full force and effect, pending the final determina­

tion of the claim to exemption. However, no sale under execution shall 

be had prior to such final determination unless an order of the court 

hearing the claim for exemption shall so provide. 
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(i) At such hearing, the party claiming the exemption shall have 

the burden of proof. The affidavits and counteraffidavits shall be 

filed by the levying officer with the court and shall constitute the 

pleadings, subject to the power of the court to permit an amendment in 

the interests of justice. The affidavit of exemption shall be deemed 

controverted by the counteraffidavit and both shall be received in 

evidence. ~othing herein shall be construed to deprive anyone of the 

right to a jury trial in any case where, by the Constitution, such right 

is given, but a jury trial may be waived in any such case in like manner 

as in the trial of an action. i10 findings shall be required in a pro­

ceeding under this section. ,fuen the hearing is before the court sit­

ting without a jury, and no evidence other than the affidavit and coun­

teraffidavit is offered, the court, if satisfied that sufficient facts 

are shown thereby, may make its determination thereon. Otherwise, it 

shall order the hearing continued for the production of other evidence, 

oral or documentary, or the filing of other affidavits and counteraffi­

davits. At the conclusion of the hearing, the court shall give judgment 

determining whether the claim to exemption shall be allowed or not, in 

whole or in part, and may give judgment determining the priority or 

division of payment between one or more creditors from nonexempt earn­

ings under the provisions of Section 690.6, which judgment shall be 

determinative as to the right of the creditor to have the property taken 

and held by the officer or to subject the property to payment or other 

satisfaction of his judgment. In such judgment the court shall make all 

proper orders for the disposition of such property or the proceeds 

thereof. 

(j) A copy of any judgment entered in the trial court shall be 

forthwith transmitted by the clerk to the levying officer in order to 
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permit such officer to either release the property attached or to con-

tinue to hold it to sell it, in accordance with the provisions of the 

writ previously delivered to him. Such officer, unless an appeal from 

the judgment is waived, or the judgment has otherwise become final, 

shall continue to hold such property under attachment or execution, 

continuing the sale of any property held under execution until such 

judgment becomes final. However, if a claim to exemption under Section 

690.6 is allowed by such judgment, the debtor shall be entitled to a 

release of the earnings so exempted at the expiration of three days, 

unless otherwise ordered by the court, or unless the levying officer 

shall have been served with a copy of a notice of appeal from the judgment. 

(k) When any documents required hereunder are served by mail, the 

proviSions of this code relating to service by mail shall be applicable 

thereto. 

(1) Wnenever the time allowed for an act to be done hereunder is 

extended by the court, written notice thereof shall be given promptly to 

the opposing party, unless such notice be waived, and to the levying 

officer. 

(m) An appeal lies from any judgment under this section. Such 

appeal to be taken in the manner provided for appeals in the court in 

which the proceeding is had. 

Comment. Subdivisions (a) and (b) of Section 690.50 are amended to 

delete the references to attachment. Exemptions from attachment are 

governed by Title 6.5 (commencing with Section 481.010), but that title 

incorporates Section 690.50 by reference with some modifications. See 

Sections 482.100, 484.530, 485.230. 
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APPENDIX 

Tbe Comment to Section 489.110 should read as tOllowa: 

Comment. Section 489.110 supplements Section 105&. 
Under &~chon 1058a, a motion to enforce liability on an 
undertaking is directed to the sureties. Section 489.110 makes 
clear that the liability may be enforced directly against the 
sureties. In conh'ast with what appeared to be the former law, 
the beneficiary need not attempt to satisfy his judgment first 
from the !Wets of the principal. Cl former Section 552; Bezaire 
v. Fide1ity de Deposit Co., 12 Cal. App.3d 888, 91 Cal. Rptr. 142 
(1970); CIVIL CODE i2845. It is not clear whether the 
eoactment in 1972 of Section 10lS8a changed the former rule. 

Section 489.110 in no way interferes with the contractual 
relationship between principal and surety. 

The coaaent to Section 490.010 should read Il8 tollow.: 

Com",.,,'- Section 490.010 pro"idn a lllatiltory elme ot Mr!ion for 
wrongful atta~hml'Jlt ill fou r lIJM!eifle situations. A. S""tion 490.060 
makes clear, the liability provid..J by ~tion 490.010 is not nclUllive. 
Th. dd~ndRDI rna)' pUrlue his common law remedies if he ehOOllea. 

RulHiiuiliMl (aJ. Subdivi.ion (Ij provid~ that wrongfUl attach. 
ment _Uf. when I writ or attachment ill Jpyied or a prolHtive order 
i. served in aD action where altaehmfllt is not authorized. ~n r~ntioo 
ia provided. hOMver. whi~h DrolCl'ts th~ pJ.inti/!' whel'f' tevv III not 
authOrIzed beea_ Ihe gooiII. BeM'I_. or mone,' furnished were IlIIed 
primarity tor "onsnlnPl' pul'\lOIII!I! but th.- pel'!ioD who fllrnillh.d Ih.ni 
f.Al.Oflaolvb·p.li~·eG tllRt Iney 1IV01Ird' nOI . .,.. "" n • ..a. TJiI. ptt)\'lKlun 
III ""8M on a portIOn 01 RUou,VlStOn la) <of form.r & .. lilln ;'3!! whit-I, 
provided for N'<'Owry' wk,·, ... Ihe .. olraining ~rd". or Ih¥ aU""hlll ... 1 
i. dillrhurged Oil the !:rollnd thai Ih. plaiDtitf w". IInl enl itlrd th ...... to 
ullder );rrtilln. 537 lu 537.2. illdu"h·e." . 

··[!"btli.·i';rl1l (t.,!. ~"bdivi"jon (b) pro\,id ... Ihnt wrongful attll~hment 
()'~t'IJrs whp!J a. writ III .tlthtt'ilm('·ut ~ifi IpyiNi or .... protlPCtive OIdt1r i • 
•• fwd wl".r. jllflgm.nl ill tlw .,·Iion is not in f,(\·o. of tI,. plaintiff. 
Thi. pn,,·i.ioll i. b" .. ·.1 011 Kllother portion or .ubdivision (a) or 
(O/'lI1or 8.'''' illn ;;;m whi"h pro\'idPd for rt't'Dvt'ry where" the defendant 
rIPCoVrrM jutlJ.:mf"nt. t) 
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• .... 'If(,lii~·i.·WIlI (r j :-;niJdh:ision .~c...l pro\,tdl"~ thRt wrou~fuI8rbehmf"nt 
li.'t·UI~ wh.'rI th." pIj] iutitT h""i!;"H lUI f.l partf' writ of athH'htnf"nt on propa 
.'rty wll it'h is t"xt·mpf frulU Htblc~mrut p'X(·tl'pt wh'l"I't' thr writ WlIK ob­
';li.1<'ci ,,"Mr Clwptpr J2 (lIonr""id~nt allllelllMnt) of tll;" titl~ or where 
the pl";,,tiff rras"""bly lwlirYlld thnt the property wu' not ~lt.mpt from 
,,,I;,,·101l,,,,,t. f';"" He"t;"" 4~1.020 (f.rol"'rly. exempt froh. nltael,mpnt), 
'I'h. rle!t'rminutioll tl,~t the propPr!y lOA. not ,,,,pmpt mlUl. l'UrRu/lnt to 
~"'·'i"ns 4h4.fi2f1. 48;'.220, or 4R:'.540 do",! not pr .. ludp 8 finding Ihut 
t I ... pluillti!f' noted u" .... lsonHbly. F'or eumple, lb. dptermination may 
I"",· h"ell based on fllise umn""il, or inndpqw,t. in"t'8ligntion by the 
I.L,intilT. Attft"'IOwnt of exrmpt prop,·rty WftH da .. ifled a. a form of 
"I .... , •• )f prn,·,·,". K .... Whifr Li!Jhli"!J Ca. ,t, WolfHOn, 68·CaI.2d 336, 
:IH. ~:IH I'.:!., 345, 353, 66 C~l. Rplr. 697, 705 (1968); McNa~b .. , . 
/I'"n"" ~~ C.1. Apr. :J:11, 268 P. 428 (l~28). 

1',,/,,1;";',;01, (d J, Subdivision Cd) prtlvides IhAt wrongful attach· 
m"nl ,,,,,.urs wlien " \\'rit of al1arhmenl i. l.vied a!rHinot ptopt'rty of .D 

I""'"'' oth .. Ih.,n the PPI"!IOn "Rain_' whom th. wril i. i8l!u.d. Thi. will 
~"'I.r"I1)· h.·" "unparty bul moy iI",ludr & rod.r.ndollt. An txrpptioR is 
'''· ... ·''],.d ""'up"rablr IQ that proviMd in s..,lion 689. {Jod,. form.r 
I,,,,, I h. I'<'m"ly of 8 thio'd pt'l'Ii(In \\'s, to file a eomploint in inler· 
"H,j"" (St>., Ikshara ... Goldberg, 221 Cal. App.2d 392. 34 Cal. Rplr. 
:"1 ! I!lt;~) l, 8 Ihl"d,pHrty rWm und .. Cod. of Ci"il Pro<,edurp Sre· 
Hun fi1:m, 'Or .It st"parate ilrtion for dflmAgt'1! for con'Yf'l'Hion. trrsPilSR, or 
"'.me other tdrt [III'<' MrPh.cler, ... 'BBltmon, II Cal. Ap(l.2d 106, 53 
\'!!d 1!1~ (1936); Edward. P. Ilrmoma l'atky Bauk, 59 C.l. 136 
. I.,,, II 1. or fnr .p~"ifie l'''''()\'er~' ( ..... raylor ". Brrnl!c;ilI, 5B ('81. AW, 
1"1. :!II!) r. 55 (W2'J) ). Kee rrrn.r"lI,r 5 n, WITl<lll, C,\l,IFO""IA 
1'.''''_~I'Rr; f:,,{orClmrnl of Judo",ent §§ 103-11".t ;l46M-3481 (2d ed. 
I'lill. Hubdi\';,ioll (d) doe. not predutle sueh 8etions (oee S<rtion 
J.'I(I,Of)!n but pro'·ith~s a stntlilory altrrnaHve. 
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