#39.32 9/2/75
Memorandum 75«66
Subject: Study 39.32 - Wage Garnishment Procedure

You will recall that the Commission has approved two recommendations relating
to wage garnishment, One relating to wage garnlshment exemptions has been printed
and legislatlon to effectumte this recommendation was submitted as Assembly Bill 90
to the 1975 sesslon of the Legislature, This bill passed the Assembly but wes held
in the Sepate Judiclary Committee. The vote was twe members for, three members
sgainst, and the remaining members either absent er not votlng. This represents
the third attempt to revise the wage garnishment exemptions.

The other recommendatlon approved for printing relates to wage gernlshment
procedure. We are hopeful that we will have pur printed report in time for the
October meeting. The leglslation t¢ effectuste this recommendaticn was introduced
as Senate Preprint Bill No. 3 {copy attached),

The staff belleves that the wage garnishment procedure bill {Senate Preprint
Bill No, 3) should be revised to continue the substance of the existing exemption
scheme: Generally, exemptions are determined by the federal law; a hardship exempe
tion 1s provided, but the hardship exemption does not apply where the debt is fgr
common necessaries or is for services of an employee or former employee of the judg-
ment debtor. We also would elimliate the special provisions relating to warnishment
for support; this should be covered by the wage assignment procedure fer support
(which has priority over wage garnishment), and a provision should be added to that
statute to permit the wage assignment for support to include an amount for delinquent
support. A bill was introduced by Assemblyman McAlister teo allow the wage assigne
ment for support to include an amount for delinquent suppert in addition to the
amount for current support payments; if that blll does not pass, we would iaclude
its substance in the Cormission recommendation. The staff proposed revisions _would
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greatly simplify the proposed legislation and should eliminate the objections
that would be made if the proposed legislation attempted to revise the exemp-
tions.

The staff makes the above recommendation because we belleve that the Com-
mission has done all it should to change the wage garnishment exemptlons. Cther
interested groups can continue this effort if they wish. However, it is ilmportant
to reform the wage garnishment procedure. For that reascon, we recommend that
the proposed legislation be revised to make the needed procedural reforms.

Exhibiv I (attached) shows the necessary revislons to accomplish the staff
recommendation. The reason for most of the revisions should be obvious. The

following comments are made concerning the other revisions.

Section 723.024

This revision is needed because to withhold $1 in addition te the ameunt
provided by federal law would violate federal law. Hence, the $1 mist come from

the amount withheld pursuant to federal law.

Section 723.074

The amounts withhceld pursuant to federal law should be adequate for the
ordinary tax withholding order. The proposed legislation permits the taxing

agency to obtaln & court order for a greater amount.

Section T723.075

We have eliminated the court hearing on denial of a hardshlp exemptlon by
the taxing agency. This hearing is cousidered unnecessary since the taxing agency

will only take the amount an ordinary creditor can take under federal law.

Staff Recommendation

The staff recommends that Senate Preprint Bill No. 3 be revised as indicated
in Exhibit I {attached) and submitted for enactment at the 1976 legislative ses-

sion. The enactment of the revised bill would have the followlagz major benefits:
-



(1) Mail service by the levying officer would be authorized with a flat
$6.50 fee for all services of the levying officer in place of the present fees
which include amounts for travel.

(2) A contimuing levy on the earnings of state and local public employees
would be authorized.

(3} The employer vould be permitted a one-dollar service charge for each
withholding.

(4} A series of state~wlde uniform forms would be developed to make the
wage garnishment procedure more efficieat and businesslike.

{(5) A 10-day delay in the e€ffective date of a withholding order will per-
mit the employei: t© process the order in a2 buslnesslike way rather than having
to withhold on earnings due on the date the order is recelved.

{6) A provision for monthly payment by the employer will avold the aeces=
sity of hls preparing and sending a check for withheld earnings after each payday.
This will minimize the burden of both the employer and the levying officer.

{7} The harsh effects of a withholding order for delinguent state taxes
will be mitigated.

{(8) The employee will be permitted to revoke a wage assignment {other than
a wage assigmment for support under Civil Code Sectiom 4701) insofar as it
relates to wages unearned at the time he revokes the assignment.

(9) Information will be provided toc the debtor concerning his right to
claim the hardship exemption and the effect of the wage garnishment. The debtor
will be required to submit a complete financial statement in connection with his
claim for a hardship exemption.

(10) A more equitable system for dealing with priorities among creditors
will be provided. In addition, the judgment debtor will be prevented from giving

one creditor preference over others by a wage assignment.
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{11) Although employers would be protected against liability for good
faith errors, provisions are included thet will preclude the employer and
employee from deferring or accelerating the payme.at of earnings to defeat the
creditor's rights and to authorize civil actions by creditors to ottain the
amounts that employers are reguired to withhold but fail to withhold and pay

over to the creditor.
(i2) Provisions prescribing manner of service and who may be served to

make zood service on the employer should make mail service a useful and effective

procedure.
{13) The bill contains other provisions (such as time of return on levy)
which the levying officers have advised us will improve the wage garnishment

procedure.

Respectfully submitted,

John H. DeMoully
Executive Secretary
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Memo 7566 EXHYBIT I

STAFF PROPOSED REVISIONS OF SENATE PREPRINT BILL No. 3

Secticn 723,02k (pages 16 and 17)
 723.024. Eeeh Notwithstending suy other provision of this chapter,

esdh time an employer makes a deduction from an exployee's earnings pursuant
to an Iearﬁings wi‘thholdi:;g order, be may make-sn-additienal-dedustion-of
retein one dollar ($1) amd-sevekm-hé from the smount required to be withheld

es & charge for his services In couplying gj.th—-tha earnings withholding
oxrder.
Section .Ig3.030 (pages 18 and 19}

! Delete entire section.

Sectiocn 030 e 1
. Renm‘bgr ag Section 723.030.

Sections 723.050 - 723.052 (pages 19-22)
. Deflete all of Sections 723.050, 723.051, and T23.052, and insert

the following: : ' .
T23.050. Except as otherwise provided in Sections 123.030, 723.051,
723.0Th, 723.075, and T23.075, the amount of the earsings of a judgment
dedtor to be witbheld pursuant to this chapter is the maximum smount
siloved by statute of the United States to be withheld from the earnings
of an exployss on & garalshment of the sarnings of the employee.
723,051, Except as provided in Article 4 (comsending with Section
723.070), the porticn of the smm debtor's earnings which the
Judgment debtor pcrms is neceala.ry for the uase of the judgment debtor
or the judgment ﬁe‘btorlrfmily suppo:ﬁ:ed in 'whole or in part by the
Judgment debtor 1is exezpt: from le'var vnder. this chapter unless the Judgment
is for a debt: | |



- {8) Inewrred wy the ,judg:nent debbor, the judgment debtor's

. ¥pouse, or the juigment debbor's fmﬂy for the common necessaries
of life.

(b) Incurred for personal services rendered by any employee or
former smployae of the andgmen{ debtor.

Sac'bion 123.91 iggﬁ ‘3 g

723, 074 {a) The state may itse!f issue a w:thhoiding

- order for taxes upder this section to coliect a state tax
liability ”& e order shail specify the maximum amount
that may: ‘withbheld pursuant to the order (unpaid tax

“Hability includmg any peualties, accmed interest and

- costs).

(b)) The ammmt to be withheld by the employer
pursuant to an order issued inder this section shall be the

E amount required to be withhell pursuant to subdivision '

: * () or such lesser amounit asis specified in the order.

_ (¢) Unlessa lesser amaount is specified in the order, the
_amount to be withheld putgnant to an order issued under
this. section is éwe-timee the maximum amount that may
.~ be withheld under Section 1"23 m.ueep%m




. gaction 723,075 (ﬂm- s ph-25)

723.075. "(a) This section applies to any withholding
order for taxes issued under this ariicle.

- (b} Together with the withholcing order for taxes, the
state shall serve upon the employer an additional copy of
the order and 2 nolice informing the taxpayer of the
effect of the order and of his right to hearings and
remedies provided in this chapter. Within 10 days from
the date of service, the emplover shall deliver to the

~ taxpayer a copy of the arder and the noiice, except that
immediate delivery shall be inade where a jeopardy

withholding order for taxes has been served. If the

taxpayer is nb longer emploved by the employer and the

" . employer does not owe hism any earnings, the employer
- is'not required to make nuch delivery. - _

.. {c) The state shall provide for an administrative

to reconsider or modify the amount to be

- withheld pursuant to the withholding order for taxes, and

 wthe taxpayer may request such a hearing at any time after

. {service o? the order. If the taxpayer requests a hearing,

~ the shell be provided, and the matter shall be

, e diteralsatdn of tie state pursuant

: r o

(A} ~Z2P\Tho empleyer is niot subject to any civil liability for
Q failure to mgi;w;ith subdivision (bj. Nothing in this
" gubdivision limits the power of a court to hold t_he
employer in contempt of court for failure to comply with -

subdivision (b}.



JT23.077.  (a; Subject to subdivicon (b)), an employer

upon whom a withholding crder for taxes is served shall
withhold and pay over earnings of the employee
pursuant to such order and shall cease t¢ withhold
ea::'lmngs pursuzmt to uﬂ? pnor eﬁrmngs th!ﬁmldmg
order At _,‘_ o ,

'emp!eyer is requ;reé to cease thnhaidmg earnings
pursuant to a prior earnings withholding order, he shall
notify the levying officer who sexrved the pncr “garnings
mthholdmg order that & supervening withholding order

for taxes is in effect.

. {b) An employer shall not withhold earnings of an
employee pursuant to a withholding order for taxes if a

. . prior wi;h.holding order for taxes is in effect, and, in such -
- case, the subsequent withholding order for taxes is -

ineffective, -

s-ctmn 721 103 (psgus 30-31)

- > 723,103, (ay Thei aevymg ofﬁcer shall serve upon the :
designated employer all of the following: :

(1) The, origina! ‘and.‘one" copy of the emungs

w:thholdm order. \

2} The form for the émpims return,
%31 The notice to em; of earnings withhoiding

order in the form prescrib el ;.,..mnt to Sections 743,120

(L)oot s whbhotg oxdr sl b sored
er s v
th: pployer aftert especified in subdivision

(a) of :883 for- the vebusn.of the writ of execution
aazfder whschfiw ‘order was issued has expired.



Article 6 (Heading) (nage 34)

Article &, Formg -Expleyeris-Iinstovesisass-
 Vishhoddiag-Tabies

Bection 723.122 {page 35}

723.122. The “unotice to employee of earnings
withholding order” shail inform the judgment debtor of
all of the following:

(a) The named employer has been ordered to
withhold from the earnings of the judgment debtor the
maximum amounts allowed by law, or such other
amounts as are specified in the earnings withholding
order, and to pay these amounts over to the levying
officer for tramsmittal to the person specified inthe order |
in payment of the judgment déscribed in the order.

(b} The meawisum manner in which the amewnts amount
allowed by lav to.be withheld pursuant to Section 723.050
on-hidustrative -anounts-af-sarnings vill be computed.

{¢) No smount can be withheld from the earnings of a
Judgment debtor which he-enn-preve 15 necessary for his-
suppart gy -For-tka-supperi-of-nis-famidy for ths use of the
debtor or the Judgpent debtor's family supported in whale ar in

the nt debtor unless the Ju ot is for a

B the nt_debtor, the julgment debtofs epouse, or
the judgment debtor’e faplily for the common necsssaries of 1ife
or incurred for personal services rendered by sny employee or

former smployee of the judgment dettor.

(@) If a judgment debtor wishee & court hearing to prove
that amounts should not be withhald from his ssaraings because they
are necessary for he-supperd-sr-fav-she-suypert-sf-his-faniky the
use of the judgment debtocr ox the ] nt debtor's
in wvhole or in part by the judgment Eeﬁori y-he the E%nt %e%nr
ahall file with the levyingy - | o _
Cofficer. an original and one copy of the “judgment
debtor’s claim of exemption” and an original and one .
copy of the “judgment debtor's financial statement.” The
notice shall also%ithe judgment debtor that the
claim of skemption form and the financial statement
form may be obtained at the office of the levying officer
who shall have the forms available at his office.
(e} Under. Section” 300 of the Labor Code, the
judgment debtor may revoke an assignment of wages o
salary to be earned afiter the Ume of the revocation unless
téllevﬁassignment’is made pursuant to Section 4701 of the

-
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Section 123.;{{ {pags 16}

P Dalete entire secﬁiw. '

128

Renumber section az Secticn T23.127.

Section 723.150 (psge 39} o

© 723.150. The Judicial Council sheiadopt rules for the

administration of this chapter,” including rules

prescribing the pay period ar periods ic which various

forms of prepaid or deferred earnings are to be allocated

and the method of computing the amount to be withheld
: from such fotms of earnm,gs under Section 723 050

. 8eetions 1l.and 12 (page bk)

SEC. 11. Any levy of a writ of execution against the
~  earnings of an employee pursuant to Section 682.3 of the
Code of Civil Procedure that ;
employer prior to, 1, 1977, shall be given effect
" after the operative date of tlus act to the same extent as
it would have been given effect had this act not been
enacted, and the law in effect prior to the operative date .

of this act shall govern such Jlevy. No earnings
w:thhold.mg order served pursuant to this act on or after
1, 1977, shall be given any effect during the
period that levy made pursuant to a writ of execution
ainst the earnings of an employee pursuant to Section
682 3 of the Code of Civil Procedure has been given
. effect, and any earnings withholding order served on an
em;:loyer during the period such a levy is in effect shall
~ be ineffective. W
SEC. 12 This act shall became operative on -—J‘
1, 1977. The Judicial Council, the state agencies
concerned with the implementation of Article 4
{commencing with Section 723.070) of Chapter 2.5, of
Title 9, of Part 2 of the Code of Civil Procedure, and the
court clerks and levying officers shall, prior to that date, -

take all measures necessary in order that the provisions Iy 1
of this act may be implemented on }DW -
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