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Subject: Study 39.3a - Hage Garnishment Procedure 

9/2/75 

You will recall that the Commission has approved two recoDlllendations relating 

to wage garnishment. One relating to wage garnishment exemptions has been printed 

and legislation to effectuate this recommendation was subrottted as Assembly Bill 90 

to the 1975 session of the Legislature.· This bill passed the Assembly but was held 

in the Senate Judiciary Committee. The vote was two members for, three members 

a~inst, and the remaining members either absent or not voting. This represents 

the third attempt to revise the wage garnishment exemptions. 

The other recommendation approved for printing relates to wage garnishment 

procedure. We are hopeful that we will have our printed report in time for the 

October meeting. The legislation to effectuate this recommendation was introduced 

as Senate Preprtnt Bill No. 3 (copy attached), 

The staff believes that tho wage garnishment procedure bill (Senate Preprint 

Bill No.3) should be revised to continue the substance of the existing exemption 

scheme: Generally, exemptions are determined by the federal law; a hardship exemp. 

tion is provided, but the hardship exemption does not apply where the debt is ~ 

common necessaries or is for services of an.employee or former employee of the judg

ment debtor. We also would el1milate the special provisions relating to ~rn1shment 

for support; this should be covered by the wage assignment procedure for support 

(which has priority over wage garnishment), and a provision should be added to that 

statute to permit the wage assignment for support to include an amount for delinquent 

support. A bill was introduced by Assemblyman McAlister to allow the wage assign

ment for support to include an amount for delinquent support 1n addition to the 

amount for current support payments; if that bill does not pass, we would include 

its substance in the Commission recommendation. The staff proposed revisions _would 
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greatly simplify the proposed legislation and should eliminate the objections 

that would be made if the proposed legislation attempted to revise the exemp-

tions. 

The staff makes the above recommendation because we believe that the Com-

mission has done all it should to change the wage garnishment exemptions. Other 

interested groups can continue this effort if they wish. However, it is important 

to reform the wage garnishment procedure. For that reason, we recommend that 

the proposed legislation be revised to make the needed procedural reforms. 

Exhibil; I (attached) shows the necessary revisions to accomplish the staff 

recommendation. The reason for most of the revisions should be obvious. The 

following comments are made concerning the other revisions. 

Section 723.024 

This revision is needed because to withhold $1 in addition to the amoUnt 

provided by federal law would violate federal law. Hence, the $1 must come from 

the amount withheld pursuant to federal law. 

Section 723.074 

The amounts withh~ld pursuant to federal law should be adequate for the 

ordinary tax withholding order. The proposed legislation permits the taxing 

agency to obtain a court order for a greater amount. 

Section 723.075 

We have eliminated the court hearing on denial of a hardship exemption by 

the taxing agency. This hearing is co,lsidered unnecessary since the taxing agency 

will only take the amount an ordinary creditor can take under federal law. 

Staff Recommendation 

The staff recommends that Senate Preprint Bill No. 3 be revised as indicated 

in Exhibit I (attached) and submitted for enactment at the 1976 legislative ses-

sion. The enactment of the revised bill would have the following major benefits: 
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(1) Mlil service by the levying officer would be authorized li'ith a flat 

$6.50 fee for all services of the levying officer in place of the present fees 

which include amounts for travel. 

(2) A continuing levy on the earnings of state and local public employees 

would be authorized. 

(3) The employer ,.·ould be permitted a one-dolla r service cha rge for each 

withholding. 

(4) A series of state-wide uniform forms would be developed to make the 

wage garnishment procedure more efficielit and businesslike. 

(5) A 10-day delay in the effective date of a withholding order will per

mi t the employe,: to process the order in a businesslike way rather than having 

to withhold on earnings due on the date the order is received. 

(6) A provision for monthly payment by the employer will avoid the neces

sity of his preparing and sending a check for withheld earnings after each payday. 

This will minimize the burden of both the employer and the levying officer. 

(7) The harsh effects of a withholding order for delinquent state taxes 

will be mitigated. 

(8) The employee will be permitted to revoke a wage assignment (other than 

a wage assignment for support under Civ.il Code Section 4701) insofar as it 

relates to wages unear,led at the time he revokes the assignment. 

(9) Information will be provided to the debtor concerning his right to 

claim the hardship exemption and the effect of the wage ·garnishment. Thedebtor 

will be required to submit a complete financial statement in connection with his 

claim for a hardship exemption. 

(10) A more equitable system for dealing with priorities among creditors 

will be provided. In addition, the judgment debtor will be prevented from giving 

one creditor preference over others by a wage assignment. 

-3-



(11) Although employers -,{QuId be protected against liability for good 

faith errors, provisions are included that will preclude the employer and 

employee from deferring or acceleratinG the payme,)t of earnings to defeat the 

creditor's rights and to authorize civil actions by creditors to obtain the 

amounts that employers ~re required to "ithhold but fail to 1·,ithhold and pay 

over to the creditor. 

(12) Provisions prescribing manner of service and "ho may be served to 

make good service on the employer should make mail sel~ice a useful and effective 

procedure. 

(13) The bill contains other provisions (such as time of return on levy) 

which the levying officers have advised us will improve the wage garnishment 

procedure. 

Respectfully submitted, 

John H. DeMoully 
Executive Secretary 
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• 
" 

8l'AFJ' PROPOSED REVISIONS OF SENATE PREPRlNT BILL No.3 

Section 723.024 (pages 16 and 17) 

723.024. 1M. lfotw1th8taDd1y 'SY other provision of this cbe.pter • 

..eh time l1l:I employer makes a: deduction from l1l:I employee's earnings pursuant - . 
to an earnings withholding order, be l1IA"J ... - ....... 'U ... -... uU .. -.. 

l'etIun one dollar ($1) aM ...... "'-, .. from the 8IiIO\IZlt required ;to be withheld 

a. a cllarge tor ~8 service. in complying wJ.th-..thEt earnings withholding 

Ol'der. . 
Section 723.030 (PIlI!. 18 and 19) 

Delete entire ."ction • 
• 

• 

Sectiaba 723.050 - 723.052 (P!les 19-22) 

Ddete all of Sectipns 723.050, 723.051, and 723.052, and insert 

the tollow1n&: • 

723.050. Except as otberw1.e pl'O'lided in Sections 723.030, 723.051, 

723.074, 723.075. and 723.076, ~ &IIlOUIlt ot the ~. ot a Ju4pent 

debtor to be withheld pursuant to this chapter is tbe .max1mum 1IIIlOIIDt· 

al.lowed by .tatute ot the tlnited states. to be withheld trom tho earnings 

ot aD eaq>loyee on a garnishmllnt or the ea.rn1ngs of the empl~ee • 
. 

723.051. !lKcept as prov1de4 in Article 4 (COl!!!Mnd1ng with Section 

723.010), the portion of the Judament debtor's earntnp which the 

Ju4pent debtor proves i8 neceoe&r,1 terr the use of the JUl'lament debtor 

OZ' the JlI4&ment debtorl.:twly .~ in'whole err in part by the 

Judpant debterr isexellipt· fr<:q.;Lny \1IIIler. this chapter unlen the Judgment 

i. tOZ' a de)lt: 

~ 1 :.. 
..... 
.,~ ~ .... 



(a) Incurred "tpJ trJ.! ,jud{pllent dobtor, the Judgment debtor's 

• lpouae, or tbe J~Dt deb't;or's ~liIIIl:!..ly tor tile camnon necessaria. 

ot lite. 

• 

(b) Incurred tor personal Service. rendered. by any emP107ft or 

tCl%'lller employee of the Judgmeilt' debtor. 

Sect1cm 723.074 {~~~24} 
---- - - __ __ _ _ At 

• 

723.074. (a) T,he state may itself issue a withholding 
order for taxes imder this section to collect a state tax 
liability. 'The ontershaU,spectfy the maxImum amount 
that may.bewitbbeld pursuant to the order (unpaid tax 
'Hability incitiding any pe.Qalties. accrued interest, and 
COsts). .' " . ,.',.' " , 

'(b) The amount to be,wttbbeld by the employer 
~suant to an order isIImf~ this ieetion shall be the 
amount required to be ~pursuant to subdivision 
(c) or sueh18Sll!r !UI1Owttu1s specified in thel)J'der. 

(e) Unless a lesser ~ is specified in the order, the 
,amount to bewithhold~t toanorder issued under 
this~' it. "I'" the maximum &n\ount that may 

','be withheld underSectioo·m.OIIO •• lle:e,,' diet lfte .Nle 
• Ja IIr •• ,caire tJlllttetl ;j e P " (ti8, be "Itidreld .ff the 

2====:5===· earn ••• '111 _'-!_*_ wttwwldiq 1IIt00l .... " •• 
• Ml ahe ......... Wait ",h. II ... NIl",. 'n ,ellNt """,,"1'58 .' .8w_ ,"',8IJ8. Iii OelenE fa',.. 
,.rlaether t.be ................. &Ill' II peRiell ef 
tla •••• 'a;uM»dd .. ".,...111 pw.uant to SeeUaaI8898 
of the .. eSIllK"~ 'PeirrY •• Call.," 'able "'11l.d 
'lilld ... the' I.e_. :illlllle,,'" 'to a iii. pell •• "'&.:1; 
ellovipnCQ for addlt4;RM_ .......... 11 &1 ... 18'" '&be 
*'8 ."R ,.ep •• wllhh.&sl's, .... I. fer slatlwfai", 
the pmQl'nt_ •. "Mtil"hi ft •• tA •• emin.of 

, .,ley ... ie •• ",.. ........ ;. pa,. p_nd' PII""8I>* ... 
, Ifaere ;'1Ie1i dttdei tids iiSctbt. 'Atelall.s ...,. pi ext Ehe 
the atIlOlIIlb to he "nh"a)" ..... dintJ hi .... aRftle 
el.Rig. wulee •. 'FIN _fe. * JI Ms ~ tGcleteililhte 
tb. amount to "'withhold ill ,II ell'. wlIere tb. taWe. 
pePMit 8."'''~~ ef ~ MhQwtt to he .. ilhheill. 



" 

'Ie, 

" 
, .... 

• 723.075. (a) TI,ls sedion applies to any withholding 
order for taxes issued under this article. 

(b) Together with the withholding order fur taxes, the 
state shall serve upon the emplorer an addttional copy of 
the order and a notke iniol'!11ing the taxpayer of the 
effect of the order and of his right to hearings and 
remedies provided in this ehaptei. Within l.O days from 
the date of service, the employer shall deliver to the 
taxpayer a copy of the order and the noUce, except that 
immediate delivery shall be made where a jeopardy 
withholding order for !:aXe! hal been ~~v¢. If the 
taxpayer is nO longer emrJ:ed by the employer and the 
I3tllPloyer does not owe ,. any earnings, the employer 
is Dot req\lired to make IlAChde.ltvery. . 
.. (c) The state shallPJOvide for an administratiVe 
~g . to reconsider or . mo4UY the amount to be. 
withheld pursuant to the wi~g order for taxes, and 

i.!.~ taxpayer rna .. Y . .' hparing at any time after 
'service of ~ If . requests a hearl,1lg, .t=.. . . the matter shall be 

m 
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• 723.rn7. (aj Subject to subcihi"on (b), an employer 
upon whom a withholding order for taxes is served shall 
withhold and pay over earnings of the employee 
pur~uant to such order and shall cease tc. witl:lhold 
earnings purswmt to any prior ellrnings withholding 
order~~ 1'l:hn&;"':'i!1f:<Ji"d~'$ilf!p9J~ a~~ he 
~\'4lQ pA81ltf as Pl1V'idea ill &eetimt 7aaJ~a9:- When an 
employer is required to ceas" withholding earnings 
pursuant to a prior earnings withholding order, he shall 
notify the levying officer who Mlrved the prior 'earnings 
withholding order that asupenening withholding order 
for taxes is In effect. 

(b) An employer Ihall not withhold earnings of an 
employee pursuant to a withholding order for taxes if a 
prior withholding order for taxes is in effect, and, in such 
case, the mbsequent withholding order for taxes Is 
ineffective. . '. .' -. 

1. -.. -

.. 



• Article 6. Forms f~EI1rrp .. .,...L"'~'_f

W,~~~_~\ ••• 

Section 723.l22 Use 35) 

" .. ' 

" . 
723.122. The Unoti.ce to empioyee of earnings 

withholding order" shall inform the judgment debtor of 
all of the following: 

(a) The named employer has been ordered to 
withhold from the earnings of the judgm~!1t debtor the 
maximum amounts allowed by law, or such other 
amounts as are specified in the earnings withholding 
order, and to pay these amounts over to the leVying 
officer for tramsmittal to the person specified in the order 
in payment of the judgment described !n_the_ order. _ .-. . 

<'&) The . __ '- manner in which the ....... amount 
allowed b7 law to. be withheld llur8U1Wt to Section 723.050 
.. -ilil ...... ' .... -..... ,.-.. --us. will be cOl!l,P\lted. 

(c) No lI.IIIOunt can 00 withheld from the earnings of a 
.1\1dgJDent debtor which a.-_-pew 1& llI!Ices.s:r;y tor Ilia-

.. 

a.,...-.. -.. -... -• ." ..... '-Ja'a-''''~ tor the UN ot the judSl!!!!!'!: 
4'ebtor or the nt debtor'. t s orted in whole or in 

t nt de or unle •• the II: i8 or a 
n the nt debtor the at • or 

the .1uc!pnt debtor B fatll;r for the COlll!lOll neellBarie. of life 
or incurred tor personal services 'rendered by asY !!!§!lOl!l or 
tormer !!!!plaYee of the ..11:11l.tpn!nt debtor. . 

(d) If a .ludi:tJnent debtor ·wishes a court hearing to prO'ltl 
that t.mOUIlts ahould not be witb.beld trom his earning. because they 
are necessary for Ai.-.¥"...-•• -, ...... -• ." ... -.'-Ili.-,...., ~ 
u.e of the .t~Dt debtor 01 the J~nt debtor'. ~ 
iU whole or #Cart 1i :ifhe j#illntor= ,-- thi nteOr 
shall file With the levy" 

Qcer.an orUtillal and. one copy of the "ju~ent 
debtor'. claim-ot exemption" and an original and one 
copy of the "judlPP!D~ debtor's financial statement.:' The 
notice .1ha1l also .~. the judgment debtor that the 
claim or eteml:::!,dfoJJn and the financial statement 
form may ~ 0 • Ilt the office of the levying officer 
who shall MYe the fonn.I available at· his office. 

(e) Under. Section-aoo of the Labor Code, the 
judgment debtor may reVoke an assignment of wages QJ" 

salary to be earned:afterthe time of the revocation unless 
the assignment is made pursuant to Section 4701 of the 
Civil' Code.' . '". . . " 
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Delete entire $ecti~. 

Ren1.lD'ber section a8 6ecticn 723.127. 

Section 7?3.150 (pye 39) 

- 723.150. The Judicial Council ' dopt rules for the 
administration of this chapter, including rules 
prescribing the pay period or periods to ~~LGh various 
fonus of prepaid or deferred earnings are'to be allocated 
and the method of computing the amount to be withheld 
from such ,forms of earnings under Section 723.~. . 

, Seet10ns ll.&nd 12 'RIP 44) 

• 
SEC. 11. Any levy of a writ of execution against the 

earnings of an employee pursuant to Section 682.3 of the 

Code of Civil PrOced~:ure:"l~~~~~~~~~-\~~ employer prior to 1M"'''' 1, um, shall be given effect 
after the operative date of.this act to the same extent as 
it would have been given e£fect had this act not been 
enacted, and the law ineffectprfor to the operative date. 
of this acr 'Shall 8QVemsuch levy. No earnings' 
withho!fling order served pursuant to this act on or after 
)mlcaso/)l, 1m. shall be given any effect during the 
period that a levy made pUrsuant to a writ of execution 
ag~t the earnings of an,employee pursuant to Section 
682.3 of the Code of Civil Procedure has been given 

. effect, and any earnings withholding order served on an 
employer during the period such a levy is in effect shall @ 
be ineffective, . '. -Jvl 

SEC. 12:- This act shall ~me operative on }IIII-pr[ ~ . 
1, . urn. The Judicial Council, the state agencies 
concerned with the implementation of Article 4 
(commencing with Section 723.070) of Chapter 2.5. of 
Title 9, of Part 2. of the Code of Civil Procedure, and the 
court clerks and levying officers shall, prior to that date, . €' 
take all measures necessary. in order that the provisions Jd~) 
of this act may be implemented on JaR¥II.y)ol, 1977. . 


