#81 8/27/15
Memorandum 7565

Suybject: Study 81 - Transfer of CQut-of-State Trusts to Callfornia

Attached are two copies of a revised gtaff draft of a tentative recommenda-
tion on the transfer of outeof-state trusts to Californis. In view of the
limited response we have received to the other tentative recommendations we
distributed for comment, the staff suggests that we approve this for printing
and submission to the 1976 sesslon of the Legislature without sending it out
for comment. After a bill is introduced, we may receive some comments and can
make any necessary amendments to the bill.

Accordingly, please mark your suggested editorial revisions on one copy

to turn in to the staff at the QOctober meeting.

Respectfully submitted,

John H. DeMoully
Executlve Secretary



Memorandum Tf-ﬁs

EXHIBIT I

- ARTICLE 8. TRANSFER TO ANOTHER JURISDICTION [NEW]
See.
1189,  Apptlcation of articlae,
11291 Transfer of place of administration or snssets.

11392 Petition for transfer; contents.
1189.8 Notiea and hearing; notice to persons named in petltion and ut-

: . ‘forney general; opposzition.
; 11834 Order requirementa.
1189.5 Manner of transfer; conditions; diacharze of trnatee

. 1139.8 Other trusts; proceedinn.
1139.7 Bencﬂcilry defined.

§ 119. Application of article

(a) This articie applfes to (1) a trust over which jurudiction continues
after Histribistion, as provided by Section 1120; (2) a trust subject to Chap- -
ter 10 (commencing with Section 175) of Division 1; (3) a trust subject to
Artidle &5 (commeneing with Sectfon 1138) of this’ chapter; and (4) any
other trpst to which the provisions of this article are made applicable by
sthtuts or'trust instrument.

; ~ {b) This, chapter aball not be construed to prevent the transfer of the
place of sdinfaistrstion of a trust or of trust Rasets to another jurisdiction
in any case where judicii! approvel of a transfer was not required under law

: inaﬂwtjmmedinulypﬂwtntheeﬂocﬂudsuoﬂhiu artiole, -

(lesimun €988, p. 1809, § 9.)

llﬂ‘-l Mcrdphuolmum
M’Mmhmhythemmﬂormuﬂformmferofﬁeplm
of admintitration of a trust or the tranafer of some or all of the asets of
a trust to knothet jurisdiction. outaide,of California: . (s) whers, under Sec-
mnﬁxmmmmnmmwmmbrm

ident decedent, which will has been probated in the state of

: Mmaﬁhmu&dinthe:dminiﬂnﬂmntthommt
with reapect to the assets xituated in that state; or (b) wheve the izuites
wbeuﬂr;hryn!attuttowhkhthnlrﬁdnppﬂudgiruhtrmm
place. of ad m of & trust to ancther jurisdiction cutside of Call
,MMWW&MthukMWM plloaef
administration to angtber jurisdigtion wtﬂdeofﬂnlﬂmﬂa. _
A&bﬂ Iq-&lh.ii‘ﬂ.c.MD 1889, § 9.) -

] m_u Petition for transfer; contents '
A petition for an order authorizing a transfer may be filed by the trustee
m.m&ma.mn Thepetiﬁonlhnllbenriﬁdmdahaﬂut
ay ThnmuumdphmofmmamofthetmmminMu
thoh-nlt ln this atate, ﬂmtnuteu, :ncludinzwdomuﬂhry trultee. in the
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PitoBATn CODE ) § il&.ﬁ- |

_other jurisdiction to whom administration of ihe trust or sueh trust assets
will be tranaferred, and 2l peraons who are interesied in the tnuiuhuu-

ficiaries, so far as known to petitioner.

{2) Whether the trustee in the cther jurizdiction has agreed t - mqit’ the
trust. If he hae, the acceutance or & irae copy shell be attached »8 an ox-
hibit to the petition. or stherwise filed with the court.

(8) A statement of the character, condition, location and valua of the
property comprising the sssets sought to be transferred.

. ti}Agewdﬁuhmentotthuquﬂimﬁomd&emmw:d-
minister the truet in the other jurisdietion; the amount of his bond, if any;
the nature and valus of the assets of any trust of the decedent of sruskor
under hix administration in the other jurisdiction; amd the name of the
court, if any, having jurisdietion of such trustes or of his accounts or in
whichapmedingmubehad,withmpecttolﬂmiﬁihlﬂmdmm
or the trustee’s acecunts,

(8) Whether thers is sty pending civil acﬁon in thin state uﬂnt m

(8} Amtcfthmmiwthntnmm
{ Added by Stats.1971, c. 858, p. 1888, § 8.)

!113!.3 Notice and hearing; mummumnﬂ
attorney general; opposition
Upon the filing ufuuehpeﬂﬂnnthaclerklhl!utm.mhrm
and shall give notice of such hearing as provided in Section 1200 of this code
athntsodusbefonmeﬁmemtforthnhuﬂuofthem Peti-
tioner, at least 80 days prior fo the time no set for hearing, ahall canse to
be mailed to each of the persons:named in the petition, at their respective
piaces of residence therein stated, a copy of such notice. If the trust ip-
vohunrmrinvolve;chrihbletmst.bequutnrdnfudthm
-specified in Bection 928, a copy of the notice lh:nbenaibdtoorurvd
upon the attoPney general at least 20 days before the hearing. Any person
interested in the trust, either as trustee, bmficiWorqtbuwb.map-
pear and file written grourds in opposition thereto,
{Added by Siata.1971, ¢, BG8, p, 1870, § &)

§ 11384 Order: requirements

The court may, in itz discretion, grant the petition and order the trus-
tee to transfer the truat ssseta or {0 change the place of administration to
the other jurisdiction, if, after hesring, it appears to the court:

{1) That the rarafer of the trust nssets to & ‘rustes in anather jurisdic-
tion, .or that the transfer of the place of administration of the trust to an-
other jurisdiction, would facilitate the economical and eonvenient admin-
istration of the trust and promoie the best intersata of the trust and those
interegied therein,

(2) That the subatantial rights of residents cof this state will not be ma-
terially affected thereby.

(3) That transfer wili not violate the termis of the trust.
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§ 11394 PROBATE CODE

{4} That any new trustee, to whom the trust assets are to be transferred,
is qualified and able to administer the trust or such asseis upon the same

trusts.
{ Added by Stats. 1971, v. 958, n. 1870, § @3

& 11395 Manner of transfer; conditions; dizcharze of trustec
If a transfer is ordered, the court may direct the manner of transfer and

impoge such terms and condiiions as may he just, including but not by limi-
i tation, a requirement for the substitution of & successor trustge in nny pend-
’ ing litigation in this atete. The delivery in accordance with the order of the
" court is-a full discharge of the trustze in relation to all property embraced
in the order.
(Added by Stata. 1971, c. 968, p. 1870, § 9.)

§ 1839.8 Other trusts; proceedings
i In the case of trusta not subject to Chapter 19 {(commencing with Section
; 176} of Division 1, or Article 1 (commencing with Section 1120} or Article -
2.5 (commencing with Séction 1138) of this chapter, a proceeding pursuant
- 1o thin article shall be commenced in the superior court of the county in
. which is located the principal place of administration of the trust, as defined
in Section 1138.3, uniess the statute providing for the proceeding otherwise
provides. .
* {Added by Stata. 1971, ¢, 988, p. 1871, § 9

§ 1139.7 Beneficiary defined .

For the purposes of thia article, beneficiary means all persons in being
who shall or may participate in the corpus or income of the truet.
({Added by Stits. 1971, c. 958, p. 1871, § 9.) X



#4l 8/20/75

Staff Drafc
RECOUMENDATION

relating to

TRANSFER OF OUT-OF STATE TRUSTS TO CALIFORNIA

The increasing mobility of individuals and the expansion of invest-
ment of assets of trusts in different jurisdictions has created some
problems with regard to the proper and most convenient place for adaini-
stration of trusts involving present California residents or property
aow located in California.

In recognition of the need to change the place of administration in
appropriate cases, a number of gtates have enacted legislation authoriz-
ing transfer of a locally administered trust to another state.l For
example, California, which previously had permitted such transfer only
in very limited situations,z in 1971 enacted Probate Code Sections 1139-
1139.73 to give superior courts discretion to order the transfer of
trusts or asgsets of trusts from California to another jurisdiction upon

a findinga that: (1) the transfer will facilitate the economical and

l. See, e.8., Ky. Rev, Stat. § 386,170; ilass, Gen, Laws, Ch. 206, § 29
(1955); Mich, Stat, Ann, 3§ 27.3178(364), 27,3178(365) (1962); W.C.
Gen, Stat, §§ 36-6 through 36-8 (1966); Va. Code Ann. § 26-64
(1969); Wis. Stat, Ann, § 701.23 (1974),

2. Prob. Code §% 1132-1136 (Cal, Sctats. 1953, Ch. 350)(repealed).
This procedure permitted transfer to another jurisdiction of trusts
created by a nonresident decedent which consisted of agsets of less
than $7,500 under the jurisdiction of the California court.

3. Cal., Sctats. 1971, Ch, 958, § 32,
4, Prob. Code § 1139.,4,



cqnvenient administration of the trust and promote the best interests of
the trust and those Interested therein, {2} the substantial rights of
residents of this state will not be materially affected thereby, (3) the
transfer will not violate the terms of the trust, and (4) any new trustee,
te whom the trust assets will be transferred, is qualified and able to
administer the trust. The legislation in other states usually allows
transfer when the beneficiaries reside in the state to which transfer is
to be made. Typically, the statutes require that, prior to the transfer,
the court in the jurisdiction to which transfer is to be made appoint a
qualified trustee with the requisite bond to administer the trust in the
transferee state.5

The problem in California is the lack of concomitant legislation
providing a specific procedure for the acceptance of a transfer to this
state of a trust which has been administered in another jurisdiction.
Although there have been sowme cases in which California prcbate courts
have actually accepted such a transfer, it is not clear what procedures
should be used to effectuate such transfers or which court in California
1s the proper court to approve the trane:flta!:.'cJ Since California residents
are often beneficiaries of trusts originally established and administered
elgewhere, 1t would be appropriate and beneficial for California to

adopt a specific procedure to provide for acceptance of transfer of an

7
out-of=-state trust when it is in the best interest of the parties.

3. See statutes cited in note 1 supra. See generally 5 A. Scott,
The Law of Trusts § 613 (3d ed. 1967).

6. 3 N, Condee, California Practice, Probate Court Practice § 1850
(2d ed. 1964),

7. See Condee, op, cit., supra note 2; Restatement of Conflict
of Law § 271, Comment g.

-



Accordingly, the Commission recommends the adoption of legislation
to provide s specifié procedure fb fﬁéilitate transfer of trusts adiin-
istered in other jurisdictions to California. The following are the
significant features of the recommended legislation.

(1) A trustee or beneficiary of a trust administered in a jurisdic—
tion outside of California may petition the superior court in Califor-
nia5 for an order accepting transfer of place of administration of the
trust or trust assets teo California and appointing a trustee9 to admini~

ster the trust in California,

8. Venue should be determined under Sectlom 1i38.3 of the Probate Code
("principal place of administration of the trust"} unless the
petition requests that only a nonresident of this state be ap-
pointed trustee, in which case venue is proper in the county where
either any beneficlary of the trust resides or where a substantial
portion of the trust assets to be transferred are located or will
be located.

9. In most cases where trust administration 1s transferred from an-
other jurisdiction to Californla, the trustee or a newly appointed
trustee will be a resident of California. One important reason for
a transfer is to relieve the trustee in the original jurisdiction
from the onerocus obligations of administering a trust when the
assets or the beneficiaries are located in another state. Except
for the restriction on forelpgn corporations other than national
banks serving as trustees in California (Fin. Code § 1503}, there
is no requirement that a trustee be a California resident. See 7
5, Witkin, Summary of California Law, Trusts 5 30 (dth ed. 1974);
Restatement (Second) of Trusts § 94 (1% ); see also J, Cohan,
vrafting Californla Irrevocable Inter Vivos Trusts § 14.31 (Cal.
Cont. Ed, Bar 1973)}. If a trustee appointed in another state is
qualified, willing, and able to administer the trust in California,
the court should have discretion to permit the trustee to admini-
stey the trust in California subject to bonding and other statutory
requirements. Civil Code Section 1018 requires a nonresident
fiduciary to appeint an agent for service for tax purposes.




(2) The court may, in its discretiom, grant the petition upon a
finding that: (a) the trausfer will facllitate the econcomical and con-
venient administration of the trust and promote the best interests of
the trust and those interested therein, (b) the transfer will not violate
the terms of the trust, (c) the trustee to be appointed to administer
the trust in Califernia is qualified and willing and able to serve, and
{d) the proper court in the other jurisdiction has approved the transfer
1f such approval is necessary under the law in the other jurdsdiction.

{3) Wnen appropriate to facilitate transfer from another jurisdic-
tion, the California court may issue a conditlonal order (prior to
approval of the transfer by the court in the other jurisdiction) appoint-
ing a trustee to administer the trust in Califormia and indicating that,

upon Issuance of the order of transfer by the court in the.other jurisdic-

tion, the transfer to California will be approved.



*

(4) Upon transfer to California, the nature of supervision of ad-
ministration of the trust will depend upon the type of trust involved.
1f the trust is one which comes within the meaning of ‘trust’ as set out
in Section 1138, it will be administered in accordance with Article 2.5
(commencing with Section 1138) of Chapter 19 of Division 3 of the Pro-
bate Code. This article provides a comprehensive procedure for admini~
stration of a varlety of writcten voluntary express trusts which do neot
fall within the scope of the probate court as ancillary te the admini-
stration of a decedent's estate.10 Under this procedure, a trustee,
beneficiary, or remainderwan may petition the superlor court for a broad
array of purposes concerning supervision of trust administraticn.ll
Thils procedure is well sulted for trusts transferred te this state from
another jurisdiction. If the trust is not one which comes within the
meaning of "trust" as set out in Section 1138, the trust will be admini-
stered in the same manner as a trust of the same type which has been

subject to supervision in California from the time of its creatiown.

10. Prob. Code 5y 1138~1138.13. The courts had held that the probate
court had ne general equity jurisdiction for the administration of
trusts which had not come to the probate court as part of the
administration of an estate. See Wells Fargo Bank v. Superior
Court, 32 Cal.2d 1, 193 P.2d 721 (1948); Gillette v. Gillette, 122
Cal. App. 640, 10 P.2d 760 (1932). The need for this legislation
providing for a procedure for administration of the large number of
trusts which do not come within FProbate Code Section 1!20 was
clearly pointed out in Wile, Judicial Assistance in Administration
of California Trusts, 14 Stan. L. Rev. 321 (1961).

11. Prob. Code { 1138.,1.




{5) Section 1215.1 which limits the requirement for notice in cer-
tain future interest cases should be amended to include within its pro-
visions trusts transferred from other jurisdictions pursuant to the

recommended legislatiom,

The Commission's recommendation would be effectuated by enactment

of the following measure:

An act to amend Sections 1132 and 1215.1 of, and to add Artiecle 4
(commencing with Section 1139.10) to, the Probate Code, relating to

transfer of out-of-gstate trusts to California.

The people of the State of California do enact as follows:

Probate Code § 1138 (technical amendment)}

SECTION 1. 8ection 1138 of the Probate Code 1s amended to read:

1138, {a) As used in this article, "trust means a written volun-
tary express trust, with additions thereto, whether created by will eor
other than by will which is entirely administered or toc be entirely
administered in this state.

(b) As used in this article, "trust"” does not mean a trust subject
to court supervision under Article 1 (commencing with Section 1120) of
this chapter or Chapter 10 {commencing with Section 173) of Division 1,
a Totten trust, a business trust which is taxed as a partnership or cor-
poration, an Investment trust subject to regulation under the laws of
this state or any other jurisdictilon, a common trust fund, a voting
trust, a deed of trust, a transfer in trust for purpose of suilt or

enforcement of a claim or right, a trust for the primary purpose of

paying debts, dividends, interest, salarles, wages, pensions, or em-
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ployee benefits of any kind, an arrangement under which a person 1s a
nominee or escrow holder for another, a trust subject to supervision of
the Attorney General under Article 7 (commencing with Section 12580) of
Chapter & of Part 2 of Uivision 3 of Title 2 of the Government Code
during the pericd when no private beneficiary or remalnderman has or may
clain an interest therein, nor a trust declared exempt from supervision
under Section 12583 of the Govermment Code,

Comment. Section 1138 is amended to divide the section into two
subdivisions. This permits reference to subdivision (b) of the section
in Section 1139,18,.

Probate Code 3% 1139,10-1139.19 {(added)

SEC, 2. Article 4 (commencing with Section !1139,10) is added to

Chapter 19 of Division 3 of the Probate Code, to read:

Article 4, Tranafer From Another Jurisdiction

§ 1139.10, Application of article

1139.10. (a) This article applies to any written voluntary express
trust or portion thereof, whether created by will or otherwise, admini-
stered in ancother jurisdiction outside of this state.

(b) This article shall not be construed to prevent transfer of
place of adwinistration of a trust or of trust assets to thls state from
another jurisdicticn in any case where judiclal approval of the transfer
was not required under the law in effect immediately prior to the ef-

fective date of this article.



Comment. Section 1139.10 makes this article applicable to the
transfer to California of the place of administration of trusts or trust
assets administered in another jurisdiction outside of California. The
article applies to trusts administered in foreipgn countries as well as
those administered in sister states. Subdivision (b) is comparable to
subdivision (b) of Section 1139,

§ 1133.11. Transfer of place of aduinistration or assets to Callfornia

1139.11. Unless the trust instrument precludes the transfer of the
place of administration to this state, an order may be made by the
superlor court as provided in this article accepting the transfer of the
place of administration of a trust or the transfer of some or all of the
assets of a trust from another jurisdiction to thils state,

Comment. Section 1139.11 is comparable to a portion of Section
1139, 1.

§ 1139.12, Petition for transfer

1139,12, A petition for an order accepting a transfer may be filed
by the trustee or by a beneficlary of the trust.

Comment, Section 1139.12 1s comparable to the first sentence of
Section 1139.2.

§ 1139.13, Venue

1139.13. (a) If the petition requests that a resident of this
state be appointed trustee, the petition shall be filed in the superier
court of the county where the proposed "principal place of administra-
tion of the trust" (as defined by Section 1138.3 of the Probate Code) is

located.



{b} If the petition requests that only a nonresident of this state
be appointed trustee, the petition shall be filed in the superior court
of the county where either (1) any beneficiary of the trust resides or
(2} a substantial portion of the trust assets to be transferred are
located or will be located.

Comment. Section 1139.13 provides venue rules. TIf a California
rasident is to be appointed trustee by the court, the section adopts the
venue provisions of Section 1138.3, If no trustee proposed to admini-
ster the trust in thils state is a California resident, the section
provides taat venue is proper in the county either where any beneficiary
resides or where a substantial portion of the assets to be transferred

are or will be located,

£ 1139.14. Contents of petition

1139,14. The petition shall be verified and shall set forth:

(a) The names, ages, and places of residence of:

(1) The trustee administering the trust in the other jurisdiction.

{2) The proposed trustee to whom administration of the trust or
such trust assets will be transferred.

{3) All persons who are interested in the trust as beneficiatles as
far as konown to petitioner.

{(b) Whether the trust has been subject to supervision over adwmini-
stration in another jurisdiction outside of California. If so, whether
a petition or appropriate request for transfer of place of administra-
tion of the trust or such trust assets to this state has been filed, 1if
necessary, with the court in the other jurisdiction and the status of
such petition or request.

(c) Whether the trustee proposed to administer the trust in this

state has agreed to accept the trust In this state. If he has, .the

e



acceptance shall be attached as an exhibit to the petition or otherwise
filed with tihe court.

(d) A pgeneral statement of the rualifications of the trustee propesed
to administer the trust in this state and the amount of fiduciary bond
to be requested, if any.

(e} A copy of tne trust instruuent or a statement of the terms of
the trust instrument in effect at the time the petition is filed, in-
cluding all amendments thereto.,

(f) A statement of the character, condition, location, and value of
the property comprising the assets sought to be transferred.

{(g) A statement of the reasons for the transfer.

Comment, The information required by Section 1139,14 to be included
in the petition will inform the court on the questions of identification
of interested parties, the terms of the trust instrument, the assets of
the trust, the satisfaction of requirements for transfer in the other
jurisdiction, whether administration of the trust has been subject to
supervision of a court in ancother jurisdiction, and the reason for the
requested transfer. The section is patterned after Section 1139.2.

It should be noted that a foreign corporation other than a naticnal
banking association authorized to conduct trust business In this state

cannot act as trustee 1in California. Fin. Code % 15013,

§ 1139,15. llotice and hearing

1139,15, (a) Upon the filing of the petition, the clerk shall set
the petition for hearing and shall give notice of the hearing as pro-

vided in Section 1200 at least 30 days before the time set for the
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hearing. Petitiomer, at least 30 days prior to the time set for the
hearing, shall cause to be mailed to each of the persons named in the
petition, at their respective places of residence therein stated, a copy
of the notlce of the hearing,

{b) The court for good cause may shorten the tiwe required for
performance of any act required by this sectlon.

{(c) Any person interested in the trust, either as trustee, bene-
ficiary, or otherwise, may appear and file written grounds in opposition
to the petition.

Comnent. Section 1139.15 is based upon Section 1139.3.

§ 1139.16. Order accepting transfer and appointing trustee

1139.16, The court may, in its discretion, grant the petition and
igsue an order accepting transfer of place of administration of the
trust or such trust assets to this state, appoint a trustee to admini-
ster the trust in this state, and require the trustee to post appropri-
ate bond, 1if necessary, if after hearing it appears to the court that:

{a) The transfer of such trust assets to a trustee in this state,
or the transfer of place of administration of the trust to this state,
will facilitate the economical and convenient administracion of the
trust and promote the best interests of the trust and those interested
therein.

(L) The transfer will not violate the terms of the trust.

(c) Tag trustee appolnted by the court to administer the trust in
this state, to whom the trust assets are to be transferred, is qualified,
wllling, and able to administer the trust or such assets upon the game
trusts.

-11-



{d¢) The proper court in the other jurisdiction has approved the
transfer if such approval is necessary under the law of the other Juris-
diction.

Comment. Section 1133.16 gives the court discretion to transfer
trust assets or the place of administration of a trust from ancther
jurisdiction to this state provided that, i1f the law in the other }juris-
diction so requires, the proper court in the other state has approved
the transfer. A foreign corporatlon, other than a national banking
association authorized to conduct trust business in this state, cannot
act as trustee in California., [Iin. Code . 1503, Secction 1139.16 does

not require the court to issue formal findings.

§ 1139.17, Conditional order accepting transfer

1139.17. uWhen appropriate to facllitate transfer of the trust
assets or the place of administration of a trust to thils state, the
court may issue a conditional order appeointing a trustee to administer
the trust In this state and indicating chat transfer to this state will
be accepted if transfer is approved by the proper court of the other

Jurisdiction.

v

Comment. Section 1139,17 provides a method whereby the Califormia
court can indicate its willingness to accept jurisdiction over a trust
presently administered in another jurisdiction where the law of the
other jurisdiction requires appointment of a trustee in the proposed new
place of administration prior to approving transfer. See, e.g., iass.
Gen. Laws, Ch. 206, % 29 (1955); *.C. Gen, Stat. %% 36~6 through 36-8

(1966}; see Recommendation Relating to Transfer of Qut-of-State Trusts

to California, 13 Cal. L. Revision Comm’n Reports 0000 (1976).
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5 1139,13. Administration of transferred trust

1i39.18, (a) If the trust transferred to this state pursuant to
this article is a written voluntary express trust, including additions
thereto, whether created by will or other than by will, and is not one
excluded by subdivision (b) of Section 1138, the trust in this state
shall be administered in accordance with Article 2.5 {commencing with
Section 1138) of Chapter 19 of Division 3. otwithstanding Section
1133.3, any proceedings under that article with respect to the trust
transferred to this state shall be commenced in the superior court of
the proper county as described in Section 1139.18,

(b) If the trust transferred to this state pursuant to this article
is not one covered by subdivision (a), it shall be administered in the
same manner as If the trust had been subject to supervision in this
state from the time of {its creation.

Comment., Subdivision (a) of Section 1139.18 provides that a trust
which comes within the meaning of '"trust' under Section 1133 shall be
administered in accordance with Article 2.5 {commencing with Section
1138). Thus, for example, a testamentary trust which continues after
probate of a will in another jurisdiction could be transferred to Califor-
nia to be administered under that article. Subdivision (b) requires
that a trust which does not come within the ueaning of 'trust™ as set
out in Sectilon 1133 be administered in the same manner as California
trusts of the same type. For example, a charitable trust, during the
period when no private beneficiary or remainderman has or may claim an
interest would be subject to the supervision of the Attorney General
under Article 7 (commencing with Section 12580) of Chapter & of Part 2
of Division 3 of Title 2 of the Government Code, and any controversy
would be determined by a civil action. See, e.g., Brown v. Memorial
dat'l Home Foundation, 162 Cal, App.2d 513, 329 P.2d 118 (1958).

-~13-



vy 1139.19., ‘“Beneficiary"' defined

11392.19, Yor purposes of this article, “beneficiary" rmeans all
persons in being who shall or may participate in the corpus or income of
the trust,

Comment. Section 1139.19% is the same as Section 1139.7, It elimi-
nates the requirement of appointment of a representative for unborn

beneficiaries.

Probate Code 5 1215.1 (technical amendment).

SEC., 3. Section 1215,1 of the Probate Code is amended to read:
1215.1. Subject to other provisions of this article, it is a suf-
ficlent compliance with Sections 1120, 1123.5, L1125, t125.1, 1126,

1138.6 , amneg 1139.7, and 1139.15, insofar as they require notice to be

given to the beneficiaries of, or persons interested in the trust, or to
beneficlaries or remaindermen, including all persons in being who shall
or may participate in the corpus or income of the trust, to sive notice
in the cases hereinafter provided, as follows:

(1) When an interest has been limited on any future contingency to
persons who shall compose a certaln class upon happening of a certailn
event without further limltation, notice shall be given to the persons
in being who would constitute the clagss if such event had happened im-

medilately before the comiencement of the proceedings.
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(2) When an interest has been limited to a living person, and the
game interest, or a share therein, has been further limited upon the
happening of a future event to the surviving spouse or to persons who
are, or may be, the distributees, heirs, issue or other kindred of such
living person, notice shall be given to such living person,

{3) Except as otherwise provided in subdivision (2), when an inter-
est has been limited upon the happening of any future event to a persocon,
or & class of persons, or both, and the sawme interest, or a share of
such interest, has been further limited upon the happening of an addi-
tional future event to another person, or a class of persons, or both,
notice shall be given to the person or persons 1n being who would take
the interest upon the happening of the first such event,

Comment., Section 1215.,1 is amended to include within its pro-
visions trusts transferred from other jurisdictions pursuant to Article 4

(commencing with Section 1139.10} of Chapter 19 of Division 3.
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