#63.50 8/29/75
Memorandun 75-64

Subject: Study 63.50 - Admissibility of Business Records

The Commission submitted a Recommendation Relating to Admissibility of

Copies of Business Records in Evidence (January 1975)(copy attached) to the

197 session and AB 974 was introduced to effectuate this recommendation. You
should read the attached recommendation for background.

AB 974 was held in the Assembly Judiciary Committee. The committee took
the view that the procedure proposed (involving a pretrial filing and notlce and
objection to admissibility prior to trial) was exceedingly complex and might
result in an unwary party inadvertently waiving his right to object. Moreover,
the rommittee strongly cbjected to applying the procedure to a defendant in a
crimingl case since the defendant would be required to meke a pretrial affidavit
stating he believed the record was untrustworthy and setting forth the precise
facts on which this belief i1s based. Despite the fact that the bill was sup-
ported by the State Bar and with gualifications by the California Trial lawyers
Aggocistion, the committee unanimously voted against the bill.

The staff believes that some procedure should be provided for the admis-
sion of a copy of a business record in evidence without the need for the custodian
to appear. We believe that the recommendation is scund. Nevertheless, it is
apparent that some revision must bte made in the recommendation if it is to have
any change for legislative enactment.

The staff suggests that the Commission take the approach taken in its
recommendation relating to the admissibility of duplicates. Specifically, ve
recommend legislation along the following lines:

Evidence Code § 1562. Admissibility of affidavit and copy of records

1562. (a) The copy of the records is admissible in evidence to
the same extent as though the original thereof were offered and the
custodian had been present and testified to the matters stated in the
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affidavit. 'The sffidavit ig sdmissible 4s cvidence of the matters

stated therein pursiant 4o Section 1561 and the matters so stated
gre presured trus. When more thun obe person has knowledge of the
racte, more tran coe offidavit may be made. The presumption estabe
‘lished by this section is a presumptlon sffectiog the burden of '
producing evidence

(B} If the vequirementr of subdlviasion (c) are satisfied, the
| of the recoras :is Ot pede iredriscivie b by the hearssy rule .when
o?f’ red 51 the Crial Or cther bedring Lo prove 8E ack, condinion, OF .
event recorde. uniers (1} 8 gemiine cuestion is reised 88 Lo the
aocur:cy of Lhne ;ec rd ar tf;j in Ghe CLrcumStences it would be unfair
¥I0E  Zhe Copy without TequiFifg thE perconbl eitendance of Lhe
Tushodian ar uther _cd__ali ied witness. S

¢} The copy of the records 1s admissible under subdivision (b}
coly 1f all of the follcwing are establlshed by the party offering ihe

M as evidence.

1} The wag subpoenied suant to subdivision u of
-Becti%&llﬁ aﬁeﬁons EQEI and 235

The aff‘idavit aeoon i the oo containu the statements
___ggui _;{ subdlvision (&) o¥ g gfoﬁﬁ — -

na duces tecum served upon the custodian o:l' records
or otE -—Iiﬁed ﬂwitness for the production of the com did Dot con-
Tain the ©

use set forth in Bection uiring perascnal 8ttendance
of the mﬁﬁfa’n or otﬁr gua iTicd witness ahd the gmd uction of the

*mﬂﬁul records. .

(4} The party afferinﬁ the copy of the records as evidence
-setved on ‘each party, not less than 10 days prior to  the date of
the trial or other hearing, & notice " that a copy uf the records
described in the subpoens dures tecum have been subpoenaed for
the trial ur other hearing pursuant to subdivision (b) of Section
1360, &nd Sections 1561 and 1562, of the Evidence Gode, Egggther
with & copy of the subpoena duces tecum served upon the custodian
gg records gg_other qualified witness for the production of the
COPY.

- -

ﬁ:is uctinn wil.’l. elimina te the need for the sourt to austain a hears&y obhjec=
tion in a case where therc is no controversy concerning the accuracy of the

" « - At the same tlme, it may satiafy those who are concerned about inad-
:l_a:tent vaiver cf & hearsay exceprion in & case where the accuracy of the
_;,'lm:nd is in dispute and placee no burden on the defendant in & criminal case.

;&dqea not, however, provide micii essurence to the party offering the copy
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of the record thmt 1t will be admitted unless he knows that the ofher party

doeg not contegt the accuracy ¢f the reced.

The proposed amendment doee unt deal with the problem how 4 _party
is to determine the conten.s ¢i the copy of the record to be presented
for adntiasion at trisl or other hearing. Section 1360 now provides
that, unless the parties te thes proceeding otherwise agree, the copy ia
to be retained in a mealed envelope Eé be opened only at the time of the
trial or other hearing. The Commission mmy wish to include a provision

to deal with this probiem. The folilewing ils suggested.

Evidence Code § 1552,5, Hxamination of cogy prior to trial

1562.5. The parties may agree that the copy of the records, .
and the affidavic descrihed in Section 1561, delivered to the
clerk, judge, or other person pursuant to Section L5460 be made
avaliable to the parties prior to the trisl or other hearing for
examingtion and copying under Buch terme and conditions as the
parties apecify in their agreement, If the parties are unable to
agree, the court, for good cause shown, may order that the copy and
affidavit be made available to the parties prior to the trisl or

+ other hearing for exemination and copying under such terms and
-conditions as the court deems appropriate. The person to whom the
copy and affidavit were delivered chell permit any party to inspect
and make coples of the copy of the records and affidavit pursuant
to ‘such terms and conditions.

Respectfully subnitted,

John H. DeMoully
Executive Secretary
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To: THE HoxoRraABLLE EpMUND O Brown JR.
Governor of California and
THE LEGISLATURE OF CALIFORNIA

The Evidence Code was enacted in 19685 upon
recommendation of the Law Revision Commiission. Resolution
Chapter 130 of the Statutes of 1965 directs the Commission to
continue to study the law relating to evidence. Pursuant to this
directive, the Comumnission has undertaken a continuing study of
the Evidence Code to determine whether any substantive,
technical, or clarifying changes are needed.

This recomimendation is submitted as a result of this
continuing review. It deals with the admissibility of copies of

business records in evidence.

Respectfully submitted,
MARC SANDSTROM
Chairinan



: BACKGROUND

Before a business record may be admitted into evidence
several requirements must be satisfied. IFirst, as is true of
any document, the record must be authenticated.! Second,
either the original record must be produced or a copy must
be shown to fall within an exceplion to the best evidence
rule.? Third, if the record is offered to prove the truth of
statements which it contains, the statements must be shown
to fall within one of the exceptions to the hearsay
rule’—normally the business records exception.!

The requirement of authentication can be met by calling
the custodian of the record as a witnhess. However, in the
vast majority of situations, and in light of the perfunctory
nature of the testimony to be elicited, the cost-of calling
such a witness to lrial, or of taking his deposition,” is
wasteful and burdensome on persons, such as custodians of

Y Evidence Code Sections 1400 and 140} provide: :

¥400. Authenticalion of a2 writing means (a) the introduction of evidence
sufficient to sustain a finding that it is the writing that the proponent of the
evidence claims it is or (b) the establishment of such facts by any other means
provided by law.

1401, {2} Authenlication of a writing is required before it may be received
in evidence.

{b} Authenbication of a writing is required hefore secondary evidence - f its
content may be received in evidence.

* The best evidence is defined by Evidence Code Secton 1300 as follows:

150D, Except as ctierwise provided by statule, no evidence other than the
wriling itself is admissible to prove the content of a writing, This sectipn shall be
known and may be ciled as the best evidence rule.

3 Evidence Code Seclon 120X centains the delinition of hearsay as follows:

1200.  {a) "Hearsav evidence” is evidence of a siatement ihat was made olher
than by a witness while testifying at the hearing and that is offered to prove the
truth of the maiter stated.

{b) Ixcept as provided by law, hearsay evidence is inadmissible.

(e} This section shall be known and may be cited as the hearssy rule. .

 Evidence Code Section 1271 provides:

1271, Evidence of z wriling made as a record of an act, condition, or event
is not made inadnuissible by the hearsay rile when offered to prove the agt,
condition, or event if:

~ " {a) The writing was made in the regular course of a business;
. {b) The writing was mazde at or near Lhe time of the act, condition, or event;

{€} The custodian or other qualified witness teslifies to jts identity and the
mode of its preparation; snd

{d) The spurces of information and method and time of preparation were such
as to indicate its trustwerthiness.

* In civil malters in which the custodian’s residence is beyond the scope of a subpoena,
his deposition may be taken and intreduced in licu of his testimony. Code Civ. Proc.
§§ 2009(b), 2020, and 2016(dy (3}, In criminal matters. Penal Code Section 1330
provides a procedure by which a witness, wlho resides within the state but bayond
the normal distance for 2 subpovna, inay neverlheless be subpoenacd il a judre finds
bis atlendance at the examination, trial, or hearing is malerial and necessary. Penal
Code Seclion 13343, a reciprocal statute, provides a precedure whereby a witness
may be brouglit from ancther state it the court inds that he is maierial and necessary.
In addition, Penal Code Sections 1335-1345 provide a means of taking pretrial
testimoeny of a material witsiess who is about Lo leave the stale or who is teo sick or
infirm to atteud the trial. Penal Code Sections 1349-1362 provide the defendant-——but
not the prosecution—with o method of taking a depasition of & material witness who
resides out of the stute; Lhe deposition may be read iy evidence upom a count findinge
that the witness is unavailable within the meaning of Evidence Code Section 240



hospital records, whose normal dulies are to care for such
records. Similarly, strict adherence to the requirements of
the best evidence rule with respect to business records
normally serves little useful purpose. There seems little
reason to demand production of an original record if a copy
is certified by the custodian to be identical to the original.

Evidence Code Sections 1560-1566, applicable to copies of
business records,® provide clear exceptions to the normal
requirements of authentication and to the best evidence
rule. These sections apply only in an action in which the
business is neither a party nor the place where the cause of
.action is alleged to have arisen and permit compliance with
a subpoena duces tecum for business records by sending a
copy of the subpoenaed business record to the court in a
sealed envelope accompanied by the affidavit of the
custodian or other qualified witness, pursuant to Section
1561, certifying in substance each of the following:

(1) The affiant is the duly autherized custodian of
the records or other qualified witness and has authority
to certify the records.

(2) The copy is a true copy of all the records
described in the subpoena.

(3} The records were prepared by the personnel of
the business in the ordinary course of business at or
near the time of the act, condition, or event.

Evidence Code Section 1562 provides in part as {ollows:

1562. The copy of the records is admissible in”

evidenice to the same exlent as though the original
thereof were offered and the custodian had been
present and testified to the matters stated in the
affidavit. The affidavit is admissible as evidence of the
malters stated therein pursuant to Section 1561 and the
matters so stated are presumed true. . .

Thus, under this procedure, a copy of a business record is
admissible without the necessity of satisfying the
requirements of the best evidence rule or the rules of
authentication; the fact that the document offered is a copy
rather than the original is disregarded, and the matters
stated in the affidavit are given the same force as if the
custodian had appeared and testified. This procedure
serves a most useful purpose in a case where the content of
the business record will not be challenged {or the truth of
statements therein.

It has been brought to the attention of the Commission,
however, that some attorneys and judges take the view that

® The legisiation was aripinally enucted as Code of Civil Procedure Sections 1598-1998.5
and as such applivd exclusively 1o hospital records. In 1965, the provisions were
recodified as Evidence Code Sections 1560-1566 wilhout substantive change. The
sections were amended in 1965 10 make the provisions applicable to “every kind of
business deseribed in [Evidence Code) Scetion 1270, Cal. Stats. 1969, Ch. 199, §§ 14,
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an affidavit complying with Section 1561 is sufficient to
assure the admission in evidence of a copy of a business
record notwithstanding a hearsay objection, possibly on the
theory that Sections 1561 and 1562, in effect, Provide an
exception to the requirements of Section 1271.

The argument that the requirements of the hearsay
exception are satisfied by following the procedure under
Sections 1560-1566 is based upon two considerations. First,
Section 1562 provides that the statements in the affidavit
accompanying the record are presumed true, without
denoting any specific evidentiary purpose. Second, the
required statements in the affidavit under Section 1561 in
some respects parallel the required showing needed for the
application of the business records exception to the hearsay
rule under Section 1271. However, Section 1271 includes

* Judge Herbert S. Herlands, Judge of Superior Courl, Orange County, reports the
situation in a letter to the Law Revision Commission, dated July 8, 1874, as [ollows:

I have been discussing, with some of my colleagues, the problem about which
I wrote to you some tine ago involving Sections 1271 and 13561 of the Evidence
Code.

Judge Robert A. Banyard of the Orange County Superior Court has made the
point that, pricr to the 1963 amendments to the Evidence Code, altorneys
specializing in personal injury defense work belicved that Sections 1364, 1561,
and 1362 consbtuted an exception to the requirements of Secticn 1271, in that
they allowed hospitalrecords to goin with less of a foundation than that required
for the tecords of alher husinesses. Apparently, it was believed, before 1968, that
the attorneys for plaintiffs and defendants in personal injury cases bath wanted
hospital records to be adnutted on the basis of the affidavit deseribed sn Seclion
1561, in the belief Lhat the very nalure of hospilal woik and hospital
record-keeping established suificient authenticily 1o warrant admission of the
records into evidence. Judge Banyard has further suggested that, while there
may have been a good factual reason for differentiating between hospilal tecords
and the records of all other Lusinesses, the amendments in 1664 eliminated
whatever exception existed for hospita. records and created an apparent
inconsistency between SecHons 1564, 1551, and 1562, on the one hand, and
Section 127!, on the aother. e

1 stil] adhere 1o the view that, on theis Face, Sections 1569, 1561, and 1552 are
notin conflict with Section 1271, and that documents which comply with Scctions
1560, 1351, and 15362 do not gqualify for admission inle evidence unless the
reguiremnents of Section 1271 are also met, 1 believe that it is unreasonable to say
that the Legislature would recuure less of 2 foundation when the authesticating
witness is reprosented only by his decluradon made under Section 156 than
when he is present in court for oral examination under Seection 1271, . . .

Of course, in most cases, both sides want lhe records in evidence and,
therefore, do nol object, or counsel on both sides assume that the affidavit under
Section §361 constitutes an adequate feundation. Yet, only last weck in my own
court, an objection was voiced, and the prepooent bad to bring in the
authenticating witness 1o lay lhe necessa v foundution under Seclicn: §271, The
problem, therefore, is stilk with us in a sporadic sort of way.

The uncertainty as 1o the scope of these sectons as reporsted by Judge Heslands
is not new, In 1959, when the legislation was fArst adepled (limited to lhospital
records), the Stale Bar Journal discussed the new provisians as if they could setisfy
the DLusiness records exception as well as the best evidence rule. The Journal
comment stated, hawever, that the trial judpe could refuse 1o admit copies of the
records sent to the court, pursuant 1o the statute, if upon examination the court
determined that the admission was not “justified,” citing Code of Civil Procedure
Section 1653f, which at the time contained the business records exception to the
hearsay rule, now codified as Lvidence Code Section 1270 34 Cal. 5.13). 658669
{19551,



et

4

‘requirements not satisfied by an affidavit submitted

pursuant to Section 1561.° The business records exception to
?Pe hearsay rule provided for in Section 1271 applies only
if:
(c) The custodian or other qualified witness testifies
to its identity and the mode of its preparation; and
(d) The sources of information and method and time

of preparation were such as to indicate its

trustworthiness.

Moreover, there is an important difference between a rule
involving a showing of authenticity or specially providing
for admission of a copy into evidence and one which admits
records for the truth of the statements contained therein
based upon a showing of trustworthiness in sources and
preparation. A document can be an authentic original and
nevertheless contain unreliable or untrue information.
Thus, greater safeguards are needed to satisfy a hearsay
exception than are needed for the best evidence rule or the
rules regarding authentication. This is partcularly true in
criminal actions where a defendant, as a matter of policy,
is afforded the right to confront witnesses whose testimony
is material even when not constitutionally required.’

RECOMMENDATIONS

The uncertainty regarding the relationship between
Sections 1560-1566, on the one hand, and Section 1271, on
the other, could be clarified in several different ways.
Section 1562 could be amendec to provide that the affidavit
submiited wunder Section 1561 also satisfies the
requirements of Section 12i1. This solution would be
indefensible from a logical standpaoint since it would make
copies of business records admissible without any showing
as to the trustworthiness of the records—a showing that
would be required if the original of the records were
offered in evidence. Alternatively, the requirements
specified in Section 1561 for the affidavit accompanying a
copy of subpoenaed business records could be expanded to
include the additional matters which must be shown under

* Note that the Comment to Section 15562 by the Assemnbly Committee on Judiciary states
that the presumntion ereated by Section 1362 “relales ouly to the truthfulness of the
malters required by Section 1561 to be stated in the atfidavit.”

® In several cases, the Uniled States Supreme Court has held that the adniission of
evidence under one of the execptions o the hearsay rule did not violite the
defendant’s constitutional right of confrontation. Sec California v. Green, 5395 U.5. 149
(1970) (prior inconsistent statemnent made exception to hearsay rule by Cal, Evid,
Code § 1235); Dotlen v, Evans, 400 UK, 74 {1570} (declarstion of co-conspirator
during pendaney of eriminal project nade exception to hearsay rule by Ca, Code
Ann. § 35300 {1034 sev)y; sec absu Mead, The A Loofrentetion— Hearsay

Dileinma, 45 So. Cal. L. Rev. 1 (1972).

o
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Section 1271 to satisfy the business records exception to the
hearsay rule—ie, the statute could provide that, if the
affidavit shiows that the mode of preparation of the records
and the sources of information and method and time of

preparation were such as to indicate its trustworthiness, the
record be admitted without further requirements. The
Commission believes that this solution would be
undesirable, however, since it would place the burden upon
the opposing party to subpoena the custodian-affiant in
order to exercise his right of cross-examination.
Additionally, the drafting of such an affidavit often would
be extremely difficult since the information required varies
with each case, and neither the custodian nor the
proponent of the evidence could be certain what
information would be satisfactory to the court. Another
alternative would be to provide expressly that Sections
1560-1566 do not satisfy the business records exception to
the hearsay rule. However, the Commission believes that
this solution is too drastic.

The salutary purposes of Sections 1560- 1066—-to minimize
the demands of time and expense imposed upon third
persons by the trial process and to save the time of courts
and litigants in establishing matters which many times are
not contested—would be served by providing a procedure
which would allow copies of business records to be
admitted into evidence despite the requirements of Section
1271 unless an opposing party notifies the subpoenaing
party of his hearsay objection to the records at a time
sufficiently before trial so that the custodian may be
produced at the trial to testify as to the additional matters
required under subdivisions (¢) and {d) of Section 1271. To
make such a provision operate effectively, it is necessary to
insure that the opposing party will not automatically.
demand the presence of the custodian in every case. Thus,
whenever such a demand is made, it should be supported
by 4n affidavit seiting forth specific facts showing the
necessity for requiring the custodian to be produced at trial.
Appropriate sanctions should be available in the event that
the court finds that such an affidavit is made without
substantial justification.

In order for an adversec party to have a realistic

- opportunity to determine whether or not to demand the

preserice of the custodian of the records, he should be
supplied with a copy of the records or he should have access
to a copy if supplying a copy to him would constitute a
substantial burden on the party offering the copy in
cvidence. In the ordinary case, providing copies of the
records Lo ihe other partics would not be a substantial
burden on the party who seeks to introduce the copy in
evidence since he will normally have obtained a copy of the

!
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records through usual investigation. Cuslodians would have
a strong incentive to cooperate in providing copies of
records in order to avoid the inconvenience of being
required to attend trial in actions in which they are not
parties and have no interest.'” In the event that the
custodian resists voluntary disclosure in a civil case, copies
of such records may be obtained through the process of
pretrial discovery.!

Specifically, the Commission recommends that
legislation be enacted to provide: :

(1} If a copy of business records subpoenaed under
Sections 1560-1365 is to be offered as evidence at trial or
other hearing without producing a witness to testify
concerning the additional rnatters provided in Section 1271,
the party who intends to offer the copy must give notice to
the other parties of that intention, accompanied by a copy
of the records, not less than 20 days befure trial. j

(2) In those cases where numerous parties are involved,
or where the rvecords are voluminous, it may not be

" practical to require the party seeking to introduce the

evidence to serve on each parly a copy of the records to be
offered in evidence.” In such a case, the court would be
authorized to permit the offering party to deposit a copy of
the records with the clerk of the court to be available for
examination and copying by the other parties under such
terms and conditions as the court deems appropriate.’
(3) If no party objects within 10 days after receiving
notice, the copy of business records would be admissible,
notwithstanding the requirements of the hearsay rule.
. {4) If a party, within 10 days after receiving notice, serves

-on the party seeking to introduce the copy of the records

¥ It was the Calilernia Hospital Association which initially sponsored the legislation
allowing the custodian to supply 2 copy of the records in licu of personal appesrance.
34 Cal, BB 665 (1059, Scctions 1560-1366 apply enly “in an aclion in which the
businass is neither a party nor the place where any cause of action is allezed to have

. arisen.” See Seclion 1564,

W Eg., Code Civ. Proc. § 1955, ,

# In the cuse of volusninous records, Evidence Code Section 1509 provides 2 procedure
for offering a wrillen or orat simmary of the records. 1owever, this section only
overcomes the best evidence rule. If the original records are hearsay or not properly
euthenticated, the swnmary is not admissible. People v. Dable, 203 Cal. 510, 265 P,
L83 (1525). Sco B Witkin, (Caltcraie Buidence § 055 2d od. 1886, Additionadly,
Sectton 130 perinits the cowt to regqinre production of the erigingl records for
npection by Lhe adverse party, See Eachusive Flotists v Kahn, 17 Cal App.ad 711,
85 Cal. Bptr, 323 (149710,

¥ This recommendation is in sccord with the observalion of the California Supreme
Court in Vasquez v. Superfor Court, 4 Cal.3d 300, 820, 484 P.2d 664,977, 94 Cal, Bpir,
756, 809 (1971), with regard 1o adoplion of procedures for class actions: “pragmatic
procedurad devices will be required to simplity the potentially complex litigation
while at lhe sune lime protecling the riglts of all the parties.” Compare the
proceduore for establishment of e atral deposilories for inspection and copying of
documents in federal mulidistrict livigaton. Manuaf for Complex and MMuoltidistriet
Litigation § 25 (1970).
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into evidence a written demand that the requirements of
subdivisions (¢} and (d) of Section 1271 be salisfied,
together with a supporting affidavit, then the party who
offers the copy of the business records as evidence must
produce the custodian or other qualified witness in order to
satisly the requirements of Section 1271(d}. In his
supporting alfidavit, the adverse party must state that he
has good reason to believe that the requirements of Section
1271 cannot be satisfied and must set forth the precise facts
on which this belief is based.

(5) Upon a showing ef good cause, the court would be
authorized to make an ex parte order shortening the time
for service of the required notices. ‘

(6) In a case where a party has demanded that the
requirements of Secton 1271 be satisfied and has served the
requited affidavit, and where thereafter the evidence has
been admitted on the testimony of the custodian or cother
qualified witness, the court may—if it finds that the party
who opposed the introduction of the copy of the records did
not have substantial justification for believing that the
records did not satisfy the requirement for admissibility of
Section 1271—require the party who opposed the
introduction of the copy to pay the party offering the copy
as evidence the expenses of obtaining the testimony of the
custodian or other qualified witness, including reasonable
attorney’s fees.

(7) In a criminal action for failure to support under Penal
Code Sections 270, 270a, or 270c or in a civil proceeding
under the Uniform Civil Liability for Support Act (Civil
Code § 241 ef seq.), a copy of the business records of an
employer dealing with the employment and earnings of an
employee would not be made inadmissible by the hearsay
rule if the affidavit of the custodian or other qualified
wilness satisfies the requrements of Evidence Code
Section 1361 andif a notice of the intention to introduce the
records together with a copy of the records is served on the
parties not less than 10 days prior to trial. This hearsay
exception is justified by the large volume of support cases,
a significant number of whicth concern distant or
out-of-state emplovers, by the roubine and normally
accurate nature of the records involved, and by the ability
of the employee to prove any inaccuracy in the record by
his own testimony and other sources of evidence.

(8} The recommended new provisions would affect only
the manner in which a copy of business records is admitted

- in evidence. They would not affect the weight to be given

to the reecovd as evidence of the act, condition, or event
recorded, nor would they foreclose a party {rom presenting
evidence to disprove such act, condition, or evenl.
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PROPOSED LEGISLATION

The Commission’s recommendation would ~ be
effectuated by the enactment of the following measure:

An act to add Section 230.5 to the Civil Cede, to add

- Sections 1562.3, 1562.4, 1562.5, 1562.6, and 1562.7 to the

Evidence Code, and to add Section 270i to the Penal Code,
relating Lo the admissibility of business records in evidence.

The people of the State of California do enact as follows:

Civil Code § 250.5 (new)
- SECTION 1. Section 230.5 is added to the Civil Code, to
read:

250.5. (a) In any pr ;ceeding to enforce a duty of
supporl under this title, evidence of the employment and
earnings of an employee in the form of a copy of the
business records of his employer subpoenaed pursuant to
subdivision {b) of Section 1560, and Sections 1561 and 1562,
of the Evidence Code is not made inadmissible by the
hearsay rule when offered at the trial or other hearing to

‘prove such employment or earnings, or both, if all of the

following are established by the parly offering the copy as
evidence:

{1) The affidavit accompanying the copy contains the
statements required by subdivision (a) of Section 1561 of
the Evidence Code.

(2) The subpoena duces tecum served upon the
custodian of records or other qualified witness for the
production of the copyv did not contain the clause set forth

_ in Section 1564 of the Evidence Code requiring personal

attendance of the custodian or other qualified witness and
the production of the original records.

{3) The party offering the copy as evidence has served on
each parly, not less than 10 days prior to the date of the trial
or other hearing, both of the following:

{1} A notice that a copy of the business records has been
subpoenaed for trial or other hearing in accordance with
the procedure authorized pursuant to subdivision (b) of
Section 1360, and Sections 1561 and 1562, of the Evidence
Code and will be offered in evidence purﬁuant to Section
250.5 of the Civil Code.

(ii) A copy of the business records to be offcred in
evidence.

(b) The admission into evxdencc of a copy of a business
record pursuant to this scetion shall not affect the right of
a party to offer evidence to disprove the employment or
earnings recorded in such record.
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Comment. Secton 250.5 creates an exceplion Lo the hearsay
rule (Evid. Code § 1200} for a copy of business records
subpoenaed pursuant to Evidence Code Seetions 1560-1566 if the
requirements of Section 23005 are satisfied. It should be noted
that Section 1562 of the Evidence Code creates an exception Lo
the best evidence rule (lvid. Code § 1500) and provides the
necessary preliminary showing of authenticily of both the copy
and the original record (Evid. Code § 1401).

Section 250.5 is similar to Section 1562.3 of the Evidence Co'e
which creates a general hearsay exception for copies of business
records subpoenaed pursuant to Evidence Code Sections
1560-1566 if the requirements of Section 15623 are satisfied.
However, Section 230.5 does not include a provision similar to
subdivision {d) of Section 1562.3, which permils a party to
demand that the custodian or other qualified witness be
produced at the trial or other hearing. The hearsay exception
provided by Section 250.53 is justified by the large \olume of
failure to support cases, a significant number of which concern
distant or out-of-state employers, by the routine and normally
accurate nature of the records involved, and by the ability of the
emplovee to prove any inaccuracy in the record by his own
testimony and other sources of evidence.

Subdivision (b} makes clear that Section 2505 does not
preclude any party from offering evidence at the trial o: zther
hearing to prove that the records are not accurate. For a
comparable pravision, see IEvid. Code § 1562.7.

Section 230.5 applies in an action under the Uniform Civil
Liability for Support Act. For a comparable provision applicable
to criminal actions for failure to supporl, see Penal Code § 270i.

Evidence Code § 1562.3 (new)

SEC. 2. Scetion 1562.3 is added to the Evidence Code,
to read:

1562.3. A copy of the business records subpoenaed
pursuant to subdivision (b) of Section 1360, and Sections
1561 and 1362, is not made inadmissible by the hearsay rule
when offered at the trial or other hearing to prove an act,
condition, or event recorded if all of the following are
established by the party offering the copy as evidence:

(a) The affidavit accompanying the copy contains the
stalements required by subdivision (a) of Section 1561.

{b) The subpocna duces tecum served upon the
custodian of records or other qualified witness for the
production of the copy did not contain the clause set forth
in Section 1364 requiring personal alttendance of the
custodian or other qualilied witness and the production of
the original records.

(c) The party offering the copy as evidence has served on
cach party, not less than 20 days prior to the datc of trial or
other hearing, both of the following:
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(1} A notice that a copy of the business records has been
subpoenacd for trial or other hearing in accordance with
the procedure authorized pursuant to subdivision (b) of
Section 1560, and Sections 1561 and 1562, of the Evidence
Code and will be offered in evidence pursuant to Section
1562.3 of the Evidence Code. '

(2) A copy of the business records to be offered in
evidence or a notice that a copy of the business records has
been deposited with the clerk of the court in accordance
with Section 1562.4.

{d} No party has, within 10 days after being served with
the notice referred to in subdivision (c¢), served on the
party seeking to introduce the record both of the following:

(1) A written demand that the requirements of
subdivisions {¢) and (d) of Section 1271 be satisfied before
the copy of the record is admitted in evidence.

(2} An affidavit of such party stating that he has good
reason to believe that the copy of the business records, or
a specific poriion thereof, served on him, or in the custody
of the clerk, does not satisfy the requirement of subdivision
(d) of Section 1271 and setting forth the precise facts upon
which this belief is based.

Comment. Section 1562.3 creates an exception to the hearsay
rule {Section 1203) for a copy of business records subpoenaed
pursuant to Sections 1560-1366 if the requirements of Section
1562.3 are satisfied. Section 1562 creates an exception Lo the best
evidence rule (Section 1500) and provides the necessary
preliminary showing of authenticity of both the copy and the
original record (Section 1401). However, the affidavit of the
custodian of records or other qual'fied witness under Secton
1561 does not satisfy the requirements of the hearsay exception
pravided by Section 1871—the busi “ess records exception o the
hearsay rule—because the affidavit does not contain statements
sufficient to satisfy the requirements of subdivision (d) of Scction
1271 (“The sources of information and method and time of
preparation were soch as lo indicate its trustworthiness.™). See
Hecommendation Relating to Admissibility of Copies of Business
Records In Evidence (January 19735).

Subdivision {d) provides the method by which the adverse
party may demand testimony by the custodian of the records or
other gualified witness before the zopy of the records can be
admitted into evidence. Subdivision (d} (2) is designed to assure
that a party will not muke such a demand avtomatically and
without substantial justification. Under subdivision (d), the party
who opposcs the introdaction of the record, or a portion thereof,
must not only state under cath that he has good reason to believe
that the copy of the record, or a portion thereof, is inadmissible
because the requirements of subdivision (d) of Scction 1271
cannot be satisflied, but he must also state speeifie facts upon
which the belicf is based. This places a burden on the parly who
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opposes Lhe introduction of the copy of the records to investigate
a situation in which he lacks knowledge of the facts sought to be
proved. In such a case, the party may support his statement of
belief with facts showing that the record is in fact inaccurate or
that the sources of information or method of preparation of the
records are such as to render the records untrustworthy. Failure
to object does not prechude a party from oflering evidence at trial
to show that the records are in fact incorrect. See Section 1562.7.

Evidence Code § 1562.4 (new)

SEC. 3. Section 1562.4 is added to the Ewdence Code,’
to read:

1562.4. Inanacton in which there are numercus parties
or a party secks to have a copy of a voluminous business
record admitlted into evidence under the provisions of
Section 1562.3, the court may make an ex parte order
permitting the party, in lieu of serving the copy of the
record on all partes as required by subdivision {¢) of
Section 1562.3, to deposit a copy of the business records with
the clerk of the court for examination and copying by the
other partes under such terms and conditions as the court
deems appropriate. A copy of the order of the court shall be
served together with the notices required by Section 1562.3.

Comment. Section 1562.4 authorizes the court to issue an ex
parte order permitting deposit of a copy of business records with
the clerk of the court in an action in which there are numerous
parties or in which a party seeks to have a copy of a voluminous
business record admitted into evidence. This avoids the need to
serve a copy of the records on each party and offers a practical
solution to the procedura’ problems, raised by complex
multiparty litigation or velmininous records, where the cost of
reproduction would be a subs *antial burden on the party offering
the copy of the record as evadence,

Evidence Code § 15625 (new) s

SIEC. 4. Section 1562.3 is added to the Evidence Code,
to read:

1562.5. A party who seeks to introduce a copy of
business records pursuant to Section 1562.3 may, upon a
showing of good cause therefor and in the diseretion of the
court, obtain an ex parte order shortening the time for
service of the notices required by subdlwsmm {¢) and (d)
of Section 1562.3.

Commenl. Section 15625 provides flexibility in those
circumstances where a party wishes to use the procedure
provided by Scction 1362.3 but where the Hme Jinitations
otherwise would preclude use of the procedure. The court is
given discretion so thal such an order will not be granted where
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it would be prejudicial to the olther parties to the action.

Primarily, the provision is intended to aid in the use of this
procedure in eriminal actions which are required Lo be brought
to trial within strict time limits.

Evidence Code § 1562.6 (new}

SEC. 5. Section 1562.6 is added to the Evidence Code,
to read:

1562.6. If a party serves a demand and supperting
affidavit as provided in subdivision {d) of Section 1552.3 and
if the party offering the copy of the business records as
evidence satisfies the requirements of Section 1271 and the
copy of the record is admitted into evidence, the latter
party may apply to the court in the same action for an order
requiring the party who served the demand to pay him the
expenses of satisfying the requirements of Section 1271,
including the cost of obtaining the testimony of the
custodian or other qualified witness and reascnable
attorney’s fees. The court in its discretion may enter such
order upon a finding that the party serving the demand had
no substantial justification for believing that the business
record was not admissible under Section 1271,

Comment. Section 15562.6 provides a means by which the
court can protect against vnjustified demands under Section
1562.3 (d) for compliance with the requirements of Section 1271,
The section gives the court discretion to order the party who
requires the testimony of the custodian or other qualified witness
under the procedure set out in Section 1562.3 to pay the expenses
of obtaining such testimony including reasonable attorney’s fees
if the court finds that the demand was made without substantial
justification.

Lvidence Code § 1562.7 (new)

SEC. 6. Section 15627 is added to the Evidence Code,
to read: _

"1562.7. The admission into evidence of a copy of a
business record pursuant to Section 1562.3 shall not affect
the right of a party to offer evidence to disprove an act,
condition, or event recorded in such record.

Comment. Seclion 1562.7 makes clear that a copy of a
business record admitted inio evidence under the procedure

‘specified in Scetion 1562.3 is not conclusive evidence of the facts

sought to be proved. The adverse party has the right to offer
evidence to disprove any act, condition, or event recorded.

Penal Code § 2701 (new)
SEC.7. Secction 270i is added to the Pcnal Code, to read:
270i. {(a) In any proseculion for failure 1o support
brought under Section 270, 270a, or 270¢, evidence of the
employment and earnings of an employee in the form of a
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copy of the business records of his employer subpoenaed
pursuant lo subdivision (b) of Scetion 1560, and Sections
1561 and 1562, of the Evidence Code is not made
inadmissible by the hearsay rule when offered at the trial
or other hearing to prove such employment Or earnings, or
both, if all of the following are established by the party
«Ofi"ermg the copy as evidence:

{1) The affidavit accompanying the copy contains the
statements required by subdivision {a) of Scction 1561 of
the Evidence Code. '

(2) The subpoena duces tecum served upon the
custodian of records or other qualified witness for the
production of the copy did not contain the clause set forth
in Section 1564 of the Evidence Code requiring persoral
attendance of the custodian or other qualified wiiness and
the production of the original records.

(3) The party offering the copy as evidence has served on
each party, not less than 10 days prior to the date of the trial
or other huanng, botli of the following:

{i) A notice that a copy of the business recerds has been
subpoenaed for trial or other hearing in accordance with
the procedure authorized pursuant to subdivision (b) of
Section 1560, and Sections 1561 and 1552, of the Evidence
Code and will be introduced in evidence pursuant to
Section 2701 of the Penal Code.

(ii) A copy of the business records to be offered in
evidence.

(b) The admission into evidence of 2 copy of a business
record pursuant to this section shall not affect the right of
a party to offer evidence to disprove the employment or
earnings recorded in such record.

Conmnent,  Section 2701 creates an exception to the hearsay
rule (Bvid. Cede § 12000 for a copy of business records
subpoenaed pursuant te Evidence Code Seclions 1560-1566 if the
requiremcents of Section 2701 are satisfied. It should be noted that
Section 1362 of the Evidence Code creates sn exception to the
best evidence rule (Evid, Code § 1500) and provides the
necessary proliminary showing of anthenticity of both the copy
and the original record (1ivid. Code § 1401).

Sectien 2704 is similar to Section 1562.3 of the IEvidence Code
which creales & general hearsay exception for copies of business
records subpoenaed pursuant to Evidence Code Scctions
1560-1566 il the IEQllirc“lnLnts of Section 15623 are satisfied.
However, Section 2701 does not include a provision similar to
subd)uslon (d) of Section 15623, which permits a parly to
demand that the custodian or olher qualified witness be
produced at the trial or other hearing. The hearsay exception
provided by Section 270i is justified by the lurge volume of failure
to snppart cases, a significant number of which concern distant
or oui-of-staic cmployers, Ly the routing and norinally accurate
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nature of the records involved, and by the ability of the employee
to prove an inaccuracy in the record by his own testimony and
other sources of evidence. :

Subdivision {b) makes clear that Section 2701 does not
preclude any party from offering evidence at the trial or other
hearing to prove that the records are not accurate. For a
comparable provision, see Evid. Code § 1562.7.

Section 2701 applies in a criminal action for support. For a
comparable provision applicable to actions for failure to support
under the Uniform Civil Liability for Support Act, see Civil Code
$ 250.5.



