763.60 8/28/75
Memorandum 75-63

Subject: Study 63.60 - Admissibility of Duplicates

The Tentative Recommendation Relating to the Admissibility of Duplicates in

Evidence (copy attached) was distributed for comment to various interested persons
and organizations.

GENERAL REACTION

With one exception {see Exhibit I}, the commentators all approved the tenta-
tive recommendation in principle although some suggested matters that they believed
should be consldered by the Commissicn. Most of the letters received are attached
as exhibits to this memorandum. Other persons sent the following comments;

Paul Wyler, Referee, California Unemployment Insurance Appeals Board, comments:
"I hereby approve the tentative recommendation relating to admissibility of dupli-
cates in evidence."

David S. Kaplan, General Counsel, Sacramento Municipal Utility District,

comments: "I approve the . . . recommendation."

SUGGESTIONS CONCERNING TENTATIVE RECOMMENDATION

General comment. The staff believes that it would not te deslirable to change

the text of the proposed sectioa. We belleve that the proposed section should

adopt the text of the federal rules with only such revisions as are necessary to
conform to the terminology of the California Evidence Code. At the same time, we
believe that the various suggestions have merit and propose various revisilons or
additions in the Comment to the proposed section to cover matters raised by the
persons commenting on the tentative recommendation. The copy of the tentative
recommendation which is attached shows the various revisions in the Comment proposed

by the staff. We discuss these below.



Electrostatic method of reproduction. Exhibit VI (District Attorney, County

of Los Angeles) suggests that the text of the section make specific mention of the
"electrostatic” method of reproducing duplicates. We have added the following
sentence to the text of the Comment: "A counterpart produced by an electrostatic
method of reproducing the writing would qualify as 2 duplicete since it is produced
by an 'equivalent technique which accurately reproduces the writing itself.'" Is
this addition desirable?

Duplicate prepared for litigation. Exhibit VI (District Attorney, County of

los Angeles) suggests that a subdivision be added to the text of the section to
provide that a duplicate 1s not rendered inadmissible because it was prepared for
litigation. We have added the following sentence to the text of the Comment: "The
fact that the duplicate was prepared for litigation does not prevent 1ts admission

under Section 1500.5. Compare Dugar V. Happy Tiger Records, Inc., 41 Cal. App.3d

811, 816-817, 116 Cal. Rptr. 412, _ ,  (1974)." This is merely a clarifying
addition.

Colored documents, photographs, or movies. Exhibit IV (Marzon) and Exhibit V

(Kohlman) suggest that some mention be made coacerning how the section will apply

to colored documents, photographs, or movies. In line with Mr. Kohlman's suggestion,
we have added the following sentence to the text of the Comment: "If the original
is in coler (such as a multi-colored document, colored photograph, or color movie),
the duplicate must be in the same colors as the original unless the coloring of

the original is Immaterial in view of the purpose for which the duplicate Is to bLe
received in evidence.” This seems to be a sound rule and the rule that would apply
absent any statement in the Comment.

Liberal finding concerning genuine gquestion of authenticity of writing itself.

The House Report concerning Federal Rule 1003 states: '"The Committee approved this
rule in the form submitted by the Court, with the expectation that the courts would

be liberal in deciding that a 'genuine question is raised as to the authenticity



I cf the originei.'” Tae stsff believes that it is desirable to include the same

. policy expreesion in bhe Commest snd we have revised the relevant portions of the

Lomment to read:

Under subdivizien (b}, durlicates will not be .dmitted into evidence
if edther a genulne {;Lest.i.:}n {e zalsed a3 to the authenticity of the write
ing itself or in the clrcumstances admi.?swn of the duplicate would be un-
fair. The courts should be liberal 13 ha* & % uestion is

.- raleed 8§ tG the suthenticity of the wr Bt o
ks f;"ﬁemfﬁﬁf of Evidence 1003 in the __201'1:, R_e%—
ity

CéT L GOooom Tnz 5.7 5353 151: Seag., Nov. 15,
-, E’@“@E:E#a party appng'ﬁg adnisslon of & duplicare ssieses agniﬂ%s
n&&easmg mikes 8 good faith clalm that the writing from which a duplicate

"has beer made 16 w Fewgery not authentic and 1t would de ractical or
more difficult to determine Lhe authegtieity of the writing Lteeif Prom

e duplicate, Lhe cOUrt Mey Should require that“ifﬁe Hﬁn T be produced
Tor [nation before permitiing the duplicate to. be introduced in
ev:l.d'ence. Bee Bection 1510.

e

‘I’he starf believea that this is a necessary revision if we are to conform to the
-federal rule and the legislative hletery that will be uaed to interpret that rule.
Moreover, the addition will meet the objection made by Mr. Kipperman (Bxhibit I)
who opposes the tentative recommendstion. |

Filing du:giicates for inspection by otier party. Hxhibit IV (Merzon) sug-

gests that & proceadulre be I;irovided for filing the duplicate with the court to allow
the cppdiing party to ingspect it and make an objection apd that fallure to so obe
. Ject would be 2 waiver of the right to object at the trial. This is besically the
echeme we proposed in our recomsendation relating to admiesibility of business
records. - The Assembly Judiciery Committee rejected thit recommendation because it
was considered exceedingly complex and an umwary party might inadvertently waive
his right to object to evidence at the trizl. As our Comment points nﬁt, in a
case whare a party 1§ concerned that the other party might object to the admiss:l.on
of the duplicate, heé can seek to cbtain a stipulation as to admiseibility or can
use the procedure set cut in lode of Civil Procedure Section 2033 to obtain an
admission of the genuinen?ijs of the origimal. Accordingly, the staff does not
recommend thlt the procac;:re suggested by Mr. Merzon be incorporated into the

recompendation.



Copy of copy. Mr. Kohlman {Exhibit V) suggests that the rule should provide,

or the Comment make clear, that the "duplicate" is a reproduction of the originsl
document unless the proponent satisfactorily justifies the use of a reproduction
of & -CQDY- If this is considered to be sound policy by the Commission, the
gtaff believes that the rule should be incorporated into the text of the statute.
An alternative would be to add to the parsgraph of the Comment discussing the
authentication requirement, the followlng sentence: “Thus, if the duplicate is

a duplicate of a copy of the writing itself, the person offerinz the duplicate in
evidence must make a sufficient preliminary showing of authenticity of the dupli-
cate; the copy of which it is 3 counterpart, and the original writing itself. See
Section 1401 and Comment thereto." This proposal would not incorporate the rule
suzgested by Mr. Kohlman.

Burden gf explaining post-occurrence entries or alterations. Mr. Kohlma..

(Exhibit V) suggests that the Comment should make clear that the proponent of the
duplicate should have the continued turden of explaining and justifying any post-
occurrence entries, corrections, alterations, or modificaiions of the original
document or copy  of the document from which the duplicate is made. If this

point is considered to have merit, ihe followlng mighi be added to the discussion
of authentication in the Comment: "Nothing in Section 1500.5 relieves the person
offering the duplicate in evidence from the burden of explaining and justifying
any post-occurrence entries, corrections, changes, alteratioss, or modificatlons

in the writing itself or in the zopy of the writing itself from which the duplicate
is made.

APPROVAL FOR PRINTING

The staff recommends that the tentative recommendation, with such revisions
as the Commission determines should be made, be approved for printing and submissicn
to the 1976 legislative session.
Respecifully submitted,

Jonn H. DeMoully
Executive Secretary -l



Memo 75-63 EXHIBIT I
Law QFFICES

KIPPERMAN, SHAWN & KEKER

407 SANSOME STREET, SUITE 400
SaN FRANCISCO, CALIFORNIA 94111

STEVEN M. KIPPERMAN Aagust 13, 1975 TeLxpHONE
JORL A, SHAWN (415} 788-2200

JOHN W. KEKER

California Law Revision Commissinn
Stanford Law School
Stanfurd, California 94305

RE: ADMISSIBILITY OF "DUPLICATES" IN EVIDENCE [TENTATIVE
RECOMMENDATION}

Gentlemen:

Inasmuch as there is little dissatisfaction with the present
Best Evidente Rule, I oppose the further "tinkering" you pro-
pose in the above-referenced Tentative Recommendation.

In this modern day of the omnipresent xXerox machine, genuine-
appearing copies can easily be created which in fact are not

at all true copies of original documents. That simple fact

I think weighs equally with :your observation that true copies
are easlly made and used by people as though they were originals.

The present Rule 1s adequate, in practice it is not a problem at
all, and copies ‘are routinely used in evidence, Perhaps the
greatest risk with your proposal is that I fear the trial judges
of this State will be quite loathe to find that a "genuirne
queation” of authenticity exists with respect to copies. What
your proposal is going to do 1s make any piece of paper run on

a xerox machine an admissible piece of evidence. That, I think,
is a disaster.

Very traly yours,

ST M. KIPPERMAN

SMK:1b

s
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Mx. John H. DeMoully
Executive Secretary’
California Law Revision Commission
Stanford Law School

Stanford, California 54345

Tentative Recommendation Relating to
Admiggibility of Duplicates in Evidence

-
-

Re

Dear John:

I think that the statute as recommended by the
Commisgion on admiggibility of duplicateg in evidence repre-
gents a much needed change in the law, to accord with modern
circumstances. I also think that the gtatute isg satisfactorily
drafted to accomplish +he intended purpose.

er

-

Sinc

(A L

Richard H. Wolford

ely,
(2

RHW: ndb



Memo 7563

DINKERLSPIEL, PELAVIN, STEEFEL & LEVITT

DNE EMBARCADLAO CENTEA -

FCHARD C. DINKELSPIEL
ALVIM M. PELAWVIN
EDWARD R BTEEFEL
ALVl T LEVITT
LENARD G, WEIGS
THOMAS B. DONOVAN
PHILIP K. JENSEMN
RUBERT M, HARLICK
STEPHEN & MATYME
DD M WELS ON
STERHEN & COwAN
BARRY HEDER
RICHARD &, KRAME R
JOEL EELCIN

HARVYEY 8. SCHOCHET
ROBERT R, RICKETY
MrROMN %, GAEENBERG

BAEIBIT TLZ

1
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s
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[
N

B7Th FLOGH - SAN FRANCISCO D4l TELEPHONE (415} 381-3900

CAGLE ADDAESS: DINREELAW
Twx: @lOAFEIaTae

OF COUNSEL
CHARLES e Y. ELKUS, Jm.
HERBELHT H. SALINGER
CLAUDE N. ROSENBERG

IN REPLY REFER TO:

275

California Law Review Comuission
Stanford Law Schoocl
Stanford, California 94305

Re:

Tentative Recommendation Relating to Ad-~

misgibility of Duplicates in Evidence

Gentlemen:

I have received your tentative recommendation

dated June 30, 1975 regarding admissibility of duplicates
in evidence and concur wholeheartedly with the report and
recommendaticn.

Organizations have grown to the point where it
is often difficult and outrageously expensive to obtain
possession of originals for use in protracted litigation.
At the same time, Xerox copies are commonly used in the
mogt important business transactions without any distinction.

adoption of the Federal Rule relating
as a welcome change to California law.

Therefore the
to duplicates will come

Sincerely,

A S

omas B Donovan

TBD:vay
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CHARLES E. OSLE
RAY A. QALLD
JAKES B, MENZION

i K. REORTE

Memo TH-63 EXIIBIE IV

LAW OFFICES

ORLE, SALLO & MERZION
720 MORRGC MAY BOULEVARD
MORRDO BAY, CALIFDRANIA B3442
[MGB) 772-TAB3 « PPR-7ATS
MAIL TOX FOST OFFICE BOX FE20

JOREPFH T, MELONE .

~ Stanford Law School -
Stanford, California

- way of walking

My comments with respect to the above-referenced
recommendation are as follows:

July 21, 1975

California Law Revision Commission
94305

Re:
) oi Buplicates in Evidence

SAN LULS ONISPD OFFICE
{80x%] 543- 1002

Tentative Recommendation Relating to Admissibility

!.. 1 agraa'with,the concept proposed.

2‘.

Using the example of a motion p.{cture ( a writing

as defined by Evidence Code Section 250), does the definition

of ""duplicate" include & black and white cop
movie? The same question could be posed wi

black and white Xerox of a multi-colored document.

& "duplicate," then the propoment would onl
concerned with an objection to the effect t

of a color
reapect to a
I1f 1t 1s
have to be

t it would be

unfair to admit the duplicate on account of the importance
of the colors involved to the question at issue. However,

-

if it does not
chanﬁ doesn’t
writings in which the original contains more

gauf as a '"duplicate,” then the suggested
much good because there are a great many

than two colors.

Therefore, I feel that the definitional section should be
expanded to make It clear whether or not the color scheme has
to be reproduced in order for & copy fo qualify as a "duplicate."

3.
satisfy foundational problems, it mig

Although it is suggested that CCP 2033 be used to
ht be preferable to set

forth a procedure wheareby the proponent can, for example, file
the "duplicates" with the court and allow the opposing party

'a certain period of time in which to file obj

ections thereto

suant tc Section 1500.5(b) or otherwise such objections will

ur
ge deemed waived,

used without one of the indicated objections
wise the utility of the section is destroyed.

In other words, there has to be some sure
into court knowing that the "duplicates' can be

being made.,

otner=
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Memo T5-83 v EXHIBTT ¥

Bowers, Prigs?, NonLza & BEoHiMaNn

ATTORKEYS AT Law
DAVID H. BOWERS 28 MORTH FimgET STREECT TELEFHONE

MICHAEL PRIEST {408 NEY- 1230
ALAN L. NOBLER HAN JOSE. CALIFORNIA BBUD

ALCHARD ). KOHLMAN
Ak M, CRIDRE

July 30, 1975

California Law Revision Commigsion
School of Law, Stanford University
Stanford, Califcrnia 24355

RE: Tentative Recommendation relating to Admissibility
of "Duplicates” in Bvidence

Gentlemen:

I have received and reviewed the tentative recommendation
relating to admissibility of "duplicates" in evidence
dated June 30, 1975.

Ag a trial lawyer with twelve years experience and having
recently taught evidence at the University of Santa Clara
School of Law, I am intimately familiar with the problems
that the tentative recommendation deals with. I am in
general support of the recommendation.

However, I foresee “two possible problems which should
be considered before the final recommendation is submitted.

- The first problem concerns colored originals. Reproduction
technology has now reached a peint where a multi-colored
document can be copiled and reproduced in the colors as
the original. I think the proposed statute or the comment
should make it clear that the duplicate zhould be the
game colors as the original unless the coloring of the
document is immaterial -&m the purpose for which it is
uffared intc evidence.

The second problem concerns copies of copies and post-
occurrence alterations of the original document or copies

of the document from which "duplicates" are made. I think
the rule should provide, or the comment make clear, that

the "duplicate" iz a reproduction of the original document
unless the proponent satisfactorily justifies the use of a
repooduction of a copy of the original. Also, you should
have the continued burden of explaining and justifying any
alterations or post-~occurrence entries, corrections, changes,
or modifications. -



Bowgrs, Prrest, NoBtEr & KOHIMAN
-

ATTOENEYS AT AW

Califorria lLaw Revisgsion Comrission

Page two
July 30, 19%%

Thank you very much./

verd tyuty oo [ o
i

RJIK:cjk

-



"+ JOBEPH P. BUBSCH, DISTRICT ATTONNEY

EXHIBIT VI

COUNTY OF LOS ANGELES

OFFICE OF THE DISTRICT ATTORNEY
BUREAU OF SPECIAL OPERATIONS

CRIMINAL COURTE BUILDING
210 WEST TEMPLE STRELT
LOS ANGELES, CALIFORMIA 8001R

974-3881 . | RICHARD W. HECHT, binacron

JOHN E. HOWARD, CHItPF BEPUTY BISTRICT ATTORNEY
GORDON JACORSON, ABIISTANT DISTRIST ATTOANEY

July 30, 1975 .

_California Law Revision Commission
School of Law _

Stanford University

Stanford, California 94305

Gentlemen:

This is to indicate that our office is in accord with the addi~
"tion of section 1500. 5 to the Evidence Code. We suggest

that for the sake of making the rule as clear as possible, there
might be two modifications {esuntillly of form rather than of
subltnnce]

First, the new section 1500, 5 (a] should specifically mention

the electrostatic metliod (perhaps in lines 4-5, so that clause
would read " . . . of by electrostatic or chemical reproduc-

tion. 4 ¢ @ " fo

-

Second, by addition of a third paragraph td spacifically alter

~ the Dugar rule (Dugar v. Happy Tiger R.acurdl, Inc., 41 CA
3d 811). For example, it might read

(e) A duplicate i not rendered inadmisaible because
it was prepared for litigation, "

Very truly yours,

JOHN E, HOWARD
- Acting District Attorney

o Robayrs. Rm\.

ROBERT E. REMER S
Acting Director S 3 ,




Memo T5-63 EXEIBIT VII

RICHARD H. KEATINGE
THE SIKTH FLOOR - BROADWAY BLAZA
700 SOUTH FLOWER STAEET
LOS AMGELES, CALIFORNIA BOGIT

August 5, 1975

Mr., John De Moully

Executive Secretary

California Law Revisicn
Commission

-Stanford. bhiversity

School of Law '
Stanford, California 94305

Dear John:

I just reviewed the Commission's tentative

" Racommendation ‘Relating to Admissibility of "Dupli-

cates” in Evidence dated June 30, 1975, and find-
myaelf in complate agreement with it.

In view of-your interest in evidence law,

-1 am enclosing herewith a copy of a document which

we recently prepared covering the legislative history
of each of the new Federal Rules of Evidence, As a
matter of information, we should point out that the
document we have prepared is not intended to be a
treatise on evidence law, but is basically a cut-
and-paste job of the respective comments on each
individual rule from the Advisory Committee Recom-
mendations, the House Judiclary Committée Report,
the Senate Judicxary Committee Report, the Confer-
ence Committee Raport and hy the House Floor Manager
of the Bill. _

- We orlginallyrpreﬁared this document.for
the’'litigators in our firm, as we were unable to
find anything else which contained the same material

- organized in quite this fashion. We felt it was

important to have the legislative history materials
organized in this manner, as the precise provisions
of many of the rules were subatantially changed as



.Mr. John De Moully
Page Two
Aungust 5, 1975

‘the bill went through.the‘lﬁgislative process, and
it is often difficult to know exactly what the rules
mean unless you can trace their 1egialative history
- from beginning to end

| ‘sincerely.

o
‘Richard H. Keatinge

 RHRimw
EBnel,



STATE OF CALIFORNIA

CALIFORNIA LAW
REVISION COMMISSION

TENTATIVE RECOMMENDATION
relating {0

ADMISSIBILITY OF "DUPLICATES" IN EVIDENCE

June 30, 1975

Cavmorwia Law Revision CoMMISssSioN -
School of Law -
Stanford University
Stanford, California 94305

-

' %rtant Kote: This tentative recommendation is being distributed so tbat
interes persons will be advised of the Commission’s tentative conclusions and

can make thelr views known to the Commission. Any comments sent to the Commin-
sion will be considered when the Commission determimes what recommendation, if
any, it will make to the Califorais Iegislature. It is Just as important to
pdvise the Commiseion that you approve the tentative recommendstion as it is %o
advise the Commission that you object to the tentative recommendation or that
you believe that 1t needs to be reviged. COMMENTS OR THIS TENTATIVE RECGMMENDA-
- PTON SHOULD BE EBENT TO THE COMMISSION NOT LATER THAN AUGUST 20, 1975. )

The Cosmission often substantially revises tentative recommendatlons as &
result of the comments it receives. Hence this tentatlve recommendation is not
necessarily the recommendation the Cosmission will submit to the legislature.



#63.60 June 30, 1975

TENTATIVE RECO!MENDATIOW
relating to
ADMISSIBILITY OF "DUPLTCATES" I EVIDENCE

The development of accurate methods of copying documents and write-
ings and the commonplace use of metheds of reproduction which produce
coples identical to :he originazi lave rzaulted in a reexamination by the
courts and evidence authorities of the need for the production of orig-
inal writings as required by the "best evidence rule."1 The newly
adopted Federal Rules of Evidenc3,2 while generally continuing the
requirement of the production of ths original,3 contain a provieion,
Federal Rule of Evidence 1003, permitcing admission into evidence of a
"duplicate." This rule provides:

A duplicate is admissible to the same extent as an original unliess

(1) a genuine gquestion is raised as to the authenticity of the

original or (2) in the circumstance it would be unfair to admit the
duplicate in lieu of the original.

Federal Rule of Evidence 1001(4) defines a duplicate as:

[A] counterpart produced by the same impression as the original, or
from the same matrix, or by means of photography, Including en-
largements and miniatures, or by mechanical or electronic rerecord-
ing, or by chemical reproduction, or by other equivalent techniques
which accurately reproduces the original.

In a recent Califernia case, Dugar v. Happy Tiger Records, Inc.,a

the court was specifically presented with the question of whether photo-

static or "xeroxed' copies of original invoices prepared specifically

1. See C. McCormick, Evidence § 220 (zd ad. 1972); 4 J. Wigmore, Evi-
dence § 1191 (Chadbourn rev. 1972); B. Witkin, California Evidence
3 690 (24 ed. 1966). Indeed, one commentator has suggested that
the best evidence rule be eliminated completely as having outlived
its usefulness. Broun, Authentication and Contents of Writings,
1969 Law and the Scclal Order 611 {126%),

2, Pub. L. No, §3-595 (Jan. 2, 1973).
3. Pub. L. No. 93-595, Rule 1002 {(Jan. 2, 1975},
4, 41 Cal. App.3d 811, 116 Cal. Rptr. 412 (1974).




for the litigation could properly be used as evidence without either
producing or accounting for the original. The court--while noting that
commentators have urged the adoption of the broad federal “duplicate
original" rule~~stated that, until the California Legislature amends the
best evidence rule, Evidence Code Section 1500, photostatic copies such
as those offered in that case are secondary evidence which are admis-
sible only if they fall within one of the statutery exceptions.s

Under Evidence Code Section 15006 the content of a writing normally
must be proved by the original writing itself and not by a copy of the
writing or testimony as to its content. The only circumstances under
which secondary evidence may be used are specifically set out in the
code.? Addiricnally, the case law which provided for priority between
types of secondary evidence has been codified;8 when the original writ-~
ing is unavailable, the proponent of the evidence must prove the content
of a writing by a copy if he has one in his possession or, in the case
of official writing, can obtain one by reasonable diligence before

testimonlal secondary evidence can be admitted.

5, Id. at 816-817, 116 Cal. %ptr. at 415,
6., Section 1500 provides:

Except as otherwise provided by statute, no evidence other
than the writing itself is admissible to prove the content of
a writing. This section shall be known and may be cited as the
best evidence rule.

7. Evid. Code §§ 1501 (lost or destroyed writing), 1502 (unavailable
writing}, 1503 {wricing under control of oppenent), 1504 (collater-
al writing), 1505 (other secondary evidence if proponent does not
have copy), 1306 (copy of public writing), 15307 {copy of recorded
writing), 1508 (other secondatry evidence of public or recorded
writing), 1509 (voluminous writings), 1510 (copy of writing pro-
duced at hearing), 1530 (writing in official custody), 1532 (offi-
clal record of a recorded writing), 1550 (photographic copies made
as business records), 1551 (photographic copies where oripginal
destroyed or lost), 1562 (copy of business records).

8. Evidence Code Sectlon 1505 codifies Ford v. Cunningham, 87 Cal.
209, 25 P. 403 (1890}, and iurphy v. Wielsen, 132 Cal. App.2d 396,
282 P.2d 126 (1955)., Evidence Code Section 1508 codifies Fibernia
Sav. & Loan Soc. v. Boyd, 155 Cal., 193, 100 P, 239 (1909}, adding
the requirement that the party exerclse reasonable diligence to
obtaln a copy 1n the case of writings in the custody of a public
entity or recorded in public records.

-3



In California, carbon copiles produced contemporaneously with the
original writing have generally been accepted as duplicate originals and
have been introduced without the necessity of showing that the original
is unavailable.g The courts have relied on the fact that the carbon
copy is in fact prepared at the same time as the original as, for exam-
ple, a carbon of a sales receipt. Thus, the possibility of error aris~
ing from subsaquent hand copying is eliminated. However, the rule
regarding carbon copies was not, either in California or in other states,
extended to cover modern photographic or electronic reproduction. In
advocating the extension of the rule regarding carbons to coples pro-

duced by modern technolegical copying techniques, llcCormick states:10

The resulting state of authority, favorable to carbons but
unfavorable to at least equally reliable photographic reproductions,
appears inexplicable on any basis other than that the courts,
having fixed upon simultaneous creation as the characteristic
distinguishing of carbons from copies produced by earlier methods
have on the whole been insufficiently flexible to modify that con-~
cept in the face of newer technological methods which fortuitously
do not exhibit that characteristic. Inscfar as the primary purpese
of the original documents requirements is directed at securing
accurate information from the contents of material writings, free
of the infirmities of memory and the mistakes of handcopying, we
may well conclude that each of these forms of mechanical copying is
sufficient to fulfill the policy. Insistence upon the original, or
accounting for 1¢, places costs, burdens of planning and hazards of
mistake upon the litigants. These may be worth imposing where the
alternative is accepting memory or handcoples. They are probably
not worth imposing when risks of inaccuracy are reduced to a mini-
num by the offer of 2 mechanically produced copy.

In 1951, California made a significant advance in the recognition

of photographically reproduced copieg of writing by enacting the Uniform

9. Edmunds v. Atchison, T. & S.F. Ry., 174 Cal. 246, 162 P. 1038
(1917); People v. Lockhart, 200 Cal. App.2d 862, 871, 19 Cal. Rptr,
719, 725 (1964). See Pratt v. Phelps, 23 Cal. App. 755, 757-758,
13% P. 906, 907 (1914). For a compilation of cases from other
stateg, see Annot., 65 A.L.R.2d 342 {1959).

10. C. MHcCormick, Evidence § 236, at 569 (2d ed. 1972).
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_ it 1t
Photographic Coples of Rusiness and Public Records as Evidence Act. As
amended, this provision—--which iz vresently Evidence Code Saction 1550--
provides:
A photostatic, microfilm, miciovcard, minjature puaotographic or
other photopraphic copy or r=productiosn, or an enlargement thereof,
of a writing is as admissivle as the writiug itself if such copy or
reproduction was made and proserved as a part of the records of a
business {(as defined by Sectron 12740) in the regular course of such
business, The intruduction of such copy, reproduction, or enlarge-
ment does not wrecludoe ecrd:izicu of the original writing if it 1s
stili in exiscence.

Similar legislation hag been adopted in 33 states.12 The present Cal-
ifornia provision, by requiring oniy chat the copy be made and preserved
in the ordinary course of business, is broader than the Uniforu Act
itself as it was first enacted in California. Former Code of Civil
Procedure Section 19531 required that the original writing be a business
record. Under Evidence Code Section 1550, the requirement that the
photographic copy be made in the vegular course of business is consid-
ered sufficient to assure the trustworthiness of the copy. If the
original writing is either admissible under any exceptlon to the hearsay
rule or as evidence of an ulrimate fact in the case (e.g., a will or a
contract}, a photographic copy made in the regular course of business is
as admisgible as the original.l3

In the Bugar case,14 the court specifically hold that EZvidence Code
Section 1550 did not apply to coples made solely for purposes of litipga-
tion and indicated that photostatic copies remain only secondary evi-
dence unless and until the Evidence Code 1s broadened along the lines of
the new federal rule as urged by wany prominent commentators,

. L I . o 1a
In People v, Harcus, = a Californiz court has indicated its prede-

liction toward admissi>ilivw «f rcliable conles produced by sophisti-

cated electronic techniques. The court admitted into evidence a re-

11. <¢al. Stats. 1951, Ch., 346, 5 1, as zwmended by Cal, Stats. 1953, Ch.
294, § 1; 94 Uniform Laws Ann. 584.

12. %A Uniform Laws Ann., 117 (1967 Supp.).

13, See Comment--Law Revicion Commigsion to Evid. Code § 1550 (West
19656},

14, 41 Cal. App.3d $11, 116 Cal. Rptr. 412 (1974).

15. 1d. at 816-817, 116 Cal. Rotr. ar 415.

16. 31 Cal. App.3d 367, 107 Cal. Iptr. 254 (14973).
b



recording of a taped conversation which made audible an original tape of
insufficient quality te be understood. Although the court indicated ics
inclination to rule that the rerecording was the original made usable,
the orlginal tape itself was also placed in evidence. and the court was
able to hold the duplicate admissible under Evidence Code Section 1510,
The court was thus not required to make a direct holding on the dupli-
cate question.

There are a number of reasons supporting the adoption of a rule
simlilar to new Federal Rule 1003, which would permit admission of "dup-
licates," in California, First, there are many cases in which the
ability to introduce a duplicate would save considerable time and ex-
pense, For example, 1f the origieral writing is in the hands of a third
person who is reluctant to part with it, the party seeking its admisslon
must, under current law, seek to obtain the original by process17 and
have 1t available for inspection. The third party would rarely be as
reluctant merely to permit a duplicate to be made. Second, the best
evidence rule often operates as a trap for the unwary attorney who,
having obtained a duplicate which is obvlously recognized as reliable by
all of the parties, nevertheless finds that it 1s objected to and ex~-
cluded at trial under tihe best evidence rule. Third, as previously
noted, a copy which meets the standards of the federal "duplicate" rule
is highly reliable. It is conceivable that the party in possession of
the original document may attempt to perpetraie a deliberate fraud by
use of a false photocopy.lB However, Federal EKule 1003 contains safe-
guards 1n that the production of the original is required where there is
a genuine question as to its authenticity or when the court has reason
to believe that the use of a duplicate would be unfair. Furthermore, it
should be obwvious that a party bent on deliberate fraud is able, under
current rules, to Introduce z false copy under one of the exceptions to
the rule, for example, merely by destroying or secreting the original

and testifying that it cannot be found.19

17, Ewid. Code ¥ 1502,
18. 5See C. McCormick, Evidence § 236, at 569 (2d ed. 1972).

19, See Cleary & Strong, The Best Evidence Rule: An Evaluatiom in

Context, 51 lowa L. Rev, 825, 847 (1965-1966).
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The Commission recommends that Section 1500.5 be added to the
Evidence Code to adopt the substance of Rule 1003 of the Federal Rules
of Evidence by providing that a “duplicate” is not made inadmissible by
the best evidence rule unless a genuine question is raised as to the
authenticity of the writing itself or, in the circumstances, it would be
unfair to admit the duplicate in lieu of the writing itself. The defi-
nition of 2 "duplicate” should adopt the substance of the definition
provided in Rule 1001(4} of the Federal Rules of Lvideace which requires
that the duplicate be a copy produced by z technique which accurately
reproduces the writing itself.

The Commission's recommendation would be effectuated by enactment

of the following measure:

Evidence Code 3 1500.5. Admissibility of duplicates

SECTION 1. Section 1500.5 is added to the Fvidence Code, to read:

1500.5. {a) For purposes of this section, a "duplicate” is a
counterpart produced by the same Impression as the writing itself, or
from the same matrix, or by means of photography, including enlargements
and miniatures, or by mechanical or electronlc rerecording, or by
chemical reproduction, or by other equiwvalent technique which accurately
reproduces the writing itself,.

{b) A duplicate of a writing is not made inadmissible by the best
evidence rule unless (l) a genuine question is raised as to the authen-
ticity of the writing itself or (2} in the cilrcumstances it would be

unfalr to admit the duplicate in lieu of the writing itself.

Comment. Section 1500.5 scates an exception to the best evidence
rule not now contained in existing California statutes but adopted by
the United States Congress in the Federal Rules of Evidence. Pub, L,
No. 93-595 (Jan. 2, 1975). Subdivision (a) defines & "duplicate" in the
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the original to be presented in court in order for a party properly to
examlne or cross-examine witnesses, it may be unfair in the circum-
stances to adrit the duplicate in lieu of the original writing itself.

If a party opposes introduction of the duplicate on the ground of
unfairness, the court should consider the conduct of the parties in
determining whether it would be unfair "4a the circumstances" to admit
the duplicate including, for example, whether or not the parties have
relled on the duplicate either during their dealings prior to litigation
or during the preliminary stages of the litigation or whether or not the
party opposing the introduction reasonably could have been expected to
demand production of the original (see Code Civ. Proc. 5 203i) or to use
other discovery procedures to obtain the original.

As 1n all cases invelving introduction of a writing, when offering
a duplicate, the proponent of the evidence must authenticate it. See
Evid. Code §j 1400-1421. In the vast majority of cases, such authenti-
cating evidence will also be sufficient to meet any claim that the
duplicate should not be admitted under Section 1500.5(b). 1If the pro-
ponent of the duplicate is concerned that a challenge to admission
cannot be overcome by the evidence on authentication, the proponent may,
for example, be able to obtain a stipulation as to admissibility or to
use the procedure set out in Code of (Civil Procedure Section 2033 to
obtaln an admission of the genuineness of the original.

If the duplicate contains only a portion of the writing itself or
is in some respect incomplete, and the opposing party indicates that the
entire writing is, or may be, needed for effective cross-examination or
fully to explain the portion offered, the court may require that the
proponent produce at his option either the entire original or an ade-
quate duplicate of the entire writing. See Evid. Code § 356. Cf.
United States v. Alexander, 326 F.2d 72¢ (4th Cir. 1964).




