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Memorandum 75-63 

Subject: Study 63.60 - Admissibility of Duplicates 

8/28/75 

The Tentative Recommendation Relating !2 ~ Admissibility ~ Duplicates ~ 

Evidence (copy atta ched) "as distributed for comment to various interested persons 

and organizations. 

GENERAL REACTION 

"ith one exception (see Exhibit I), the commentators all "pproved the tenta

tive recommendation in principle although some suggested matters that they believed 

should be considered by the Commission. Most of the letters received are attached 

as exhibits to this memorandum. Other persons sent the following comments: 

Paul Wyler, Referee, California Unemployment Insurance Appeals Bo3rd, comments: 

"I hereby approve the tentative recommendation relating to admissibility of dupli-

cates in evidence. II 

David S. Kaplan, General Counsel, Sacramento M . .micipal Utility District, 

comments: "I approve the •.. recommendation." 

SUGGESTIONS CONCERNING TENTATIVE RECOMMENDATION 

General comment. The staff believes that it would not be desirable to change 

the text of the proposed section. We believe that the proposed section should 

adopt the text of the federal rules "i th only such revisions as are necessary to 

conform to the terminology of the California Evidence Code. At the same time, we 

believe that the various suggestions have merit and propose various revisions or 

additions in the Comment to the proposed section to cover matters raised by the 

persons commenting on the tentative recommendation. The copy of the tentative 

recommenddtion which is attached sho"s the various revisions in the Comment proposed 

by the staff. ,Ie discuss these belO1<. 
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Electrostatic method of reproduction. Exhibit VI (District Attorney, County 

of Los Angeles) suggests that the text of the section make specific mention of the 

"electrostatic" method of reproducing duplicates. "le have added the following 

sentence to the text of the Comment: "A counterpart produced by an electrostatic 

method of reproducing the writing would qualify as a duplicate since it is produced 

by an 'equivalent technique .. hich dccurately reproduces the ','riting itself.'" Is 

this addition desirable? 

Duplicate prepared for litigation. Exhibit VI (District Attorney, County of 

Los Angeles) sug~ests that d subdivision be ddded to the text of the section to 

provide that a duplicate is not rendered inadmissible because it .. as prepared for 

litigation. We have added the follo .. ing sentence to the text of the Comment: "The 

fact that the duplicate ,·ras prepared for litigation does not prevent its admission 

under Section 1500.5. Compare Dugar ~ Happy Tiger Records, Inc., 41 Cal. App.3d 

811, 816-817, 116 Cal. Rper. 412, _, (1974)." This is merely a clarifying 

addition. 

Colored documents, photographs, or movies. Exhibit IV (M3.rzon) and Exhibit V 

(Kohlman) suggest that some mention be made concerning how the section will apply 

to colored documents, photographs, or movies. In line with Mr. Kohlmdn's suggestion, 

we have added the following sentence to the text of the Comment: "If the original 

is in color (such as a multi-colored document, colored photograph, or color movie), 

the duplicate must be in the same colors as the original unless the coloring of 

the original is irnrr~terial in view of the purpose for which the duplicate is to be 

received in evidence.·' This seems to be a sound rule and the rule that would ~pply 

absent any statement in the Comment. 

Liberal finding concerning genuine question £! authenticity £! writing itself. 

The House Report concerning Federal Rule 1003 states: 'The Committee approved this 

rule in the form submitted by the Court, with the expectation that the courts would 

be liberdl in deciding that a 'genuine question is raised as to the authenticity 



of tlte orl3illl!tl'" Tile staff be)J.f"Jes tlJil1" it ia desirable to include the same 

.:_ policy expre~bion in the Comm<!t,t ;cnd ve lklve revised the relevant portions of the 

• 

.CoIIIIIent to rea d; 

Under 5ubdivtai,," (b), durl1cates will not be :Am1tted ;l.llto evidence 
it' e1 t.ller a genuine qt;es cion if> l:dised IHI to the authenticity of the writ
lng Hael! or in the dr"cl:l:Ilst<,ncea ddl1lills1on of the duplicate would be un-

ftlir. The 111>el"dl ii~~~h~~~J5~~i~i~~: raised ad to o:l"Uie-
'Federai"'§iIe In t:E'e 
&coomlJll~ -.-ret ~=';..J.Cl~t~f:i ~tt:it8 'eX1iliIP!e, ira pa sion ( " .~ 8!111 •• IF .. 
i ... _j;II..!F'mkea! ~c"!)d .faith that the writ:!.og frocn which d duplicate 
ha fl been made is • IM'Se.,.-

i;;!.<l;;ffii~t. to ~ 
,..,._~ .... vu· ~fore perJa1 

ev1dellce.' .!!!! Sect101l 1510. 

'l'be staff believes that this is a. necese .. ry revision if we are to conform to the 
• 

fe4eral rille and the legi.slative h:!.atary that will be used to interpret that rule~ 

M:)reover, the addition will meet the ob.1ect1ol1 made by Mr. I1ppel'lD8n (BIth1b1t I) 
• 

who oppoaes the tentative recommendation. 

Filing duplicates !£,:: ins;eecdon :!ll o~h£!: ;part~. Exhibit IV (Merzon) sua

sests that a procedure be provided for filing the duplicate. with the court to allow , .. 

the oppoeing party to inopect it and make an object1on and that failure to so oll-

. Jeot would be a waiver of the rie-.ht to object at the trial. This is b$sically the 

scheme we proposed in our recommendation relating to admissibility of blu1DeSB 

recorda. The Assembly Judiciary Commit.tee rejected tht.t reCOllllllendat10n because it 

wu considered exceedingly complex and an unwary party might inadver.telltl.y waive 

hiB right to object to evidence at the trial. As our COI8lent pointB out, in a 

caBe where a party is concerned that the other party might object to the admies10n 

of the duplicate, he can seek to obtain d etipu..lation as to admissibility or can 

use the procedure set out in Code of Civil Procedure Section 2033 to obtain an 

admission of the genuineness of the original. Accordingly, the staff does !lOt 
i--¢>i" 

re~tbat the proce&irt. sugg~sted by Mr. Merzon be incorporated into the 

reCOlllllll!nda. tion. 



Copy 2!~ Mr. Kohlman (Exhibit V) suggests that the rule should provide, 

or the COIT'1l1ent make clear, that the flduplicatel! is a reproduction of the original 

document unless the proponent satisfactorily justifies the use of a reproduction 

If this is considered to be sound policy by the Connnission, the 

sta ff believes that the rule should be incorpora ted into the text of the st" tute. 

An ~lternative would be to ~dd to the pard graph of the Comment discussing the 

authentication requirement, tloe follo'"in[; sentence: 'Thus, if the duplicate is 

a dupli Cd te of d copy of the ',Hiting itself, the person offering the duplica te in 

evidence must make a sufficient preli~inary showing of authenticity of the dupli-

cate, the copy of "hich it is 3 counterpart, and "he original 1<riting itself. See 

Section 1401 and Comment thereto." This proposal "ould not incorporate the rule 

suggested by Mr. Kohlman. 

Burden of explaining post-occurreilce entries 2!: alterations. Mr. Kohlma· 

(Exhibit. V) suggests that the Comment should make clear that the proponent of the 

duplicate should have the continued burden of explaining and justifying any post-

occurrence entries, corrections, alterations, or modificaUons of the original 

do~ent or copy of the document from which 'he duplicate is mdde. If this 

point is considered to have merit, ;;he follO'."ing might be added to the discussion 

of authenticatiO!l in the Comment: "Nothing in Section 1,)00.5 relieves the person 

offering the duplicate in evidence from the burden of explaining and justifying 

any post-occurrence entries, corrections, changes, alteratio .. s, or modifications 

in the "riting itself or in the ~opy of the writing itself from which the duplicate 

is IJ"I.ade.· 1 

APPROVAL FOR PRINTING 

The staff recommends that the tentative recommendation, with such revisions 

as the Commission determines should be made, be approved for printing and submission 

to the 1)76 legislative session. 

Respectfully subrni:;ted, 

John H. DeMoully 
Executive Secretary -4-
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EXHIBIT 1 
LAw OFFICES 

KIPPERMAN, SHAWN & KEKER 
407 SANSOME STREET. SUITE 400 

SAN FRANCISCO. CA~IFORN'A 94111 

STEVEN M, KIPPERMAN 

JOeL A, SHAWN 
August 13, 1.975 ,.. ............ 

(415) 788-2200 
JOHN W. KSKER 

California Law Revision Commi6~inn 
Stanford Law School 
Stanford, California 94305 

RE: ADMISSIBILI'l'Y OF "DUPLICATES P IN EVIDENCE (TENTATIVE 
RECOMMENDATION) 

Gentlemen: 

Inasmuch as there is little dissatisfaction with the present 
BestEvident!~ Rule, I oppose the further fltinkering" you pro
pose in the above-referenced Tentative Recommendation. 

In this modern day of the omnipresent xerox machine, genuine
appearing copies can easily·· be created which in fact are not 
at all true copies of original documents. That simple fact 
I think weighs equally with.your observation that true copies 
are easily made and us~d by people as though they were originals. 

", 

The present Rule is adequate, in practice it is not a problem at 
all, and copies 'are routinely used in evidence. Perhaps the 
greatest risk with your proposal is that I fear the trial judges 
of this State will be quite loathe to find that a "genuine 
question" of authenticity exists with respect to copies. What 
your proposal is going to do is make any piece of paper run on 
a xerox machine an admissible piece of evidence. That, I think, 
is a disaster. 

yours, 

XIPPERMAN 

SMX:lb 

\ , 
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Mr. John H. DeMoully 
Executive secretary 
California Law Revision 
Stanford Law School 
Stanford, California. 

~fuly :.975 

Commission 

94305 

Re: Tentative Recommendation Relating to 
Admilolsibility of Duplicates in Evidence 

Dear John' 

......... GI_IIoOfI.I.W·"U 
w.r,O .... "M,I •• H.U 

IllIHWI C!'IIJ~.I •• O '>flI1 

"' ...... Iooylln 
IIIC~C E. OW, .. .-

S£)'!Bu HIlt.S 
.eol ,*'LJllllllt IOIILrvAIlO 
.t;VIlJt~~ tlILLIJ,CIILI". IIG110 

IZI)I'U.·~ •• CI 

~TctNT£R 
IIIC"'I"OJt'I "1Uo1Kf ... L """'U 

1110 K[\Ifl"(MlT CCi<TlIII 0111 ... ( 
~ (wl'OIn Iu,cM. CAL'r, IItlleo 

1?loIlS_a011 

~ 
" It .... ~ tI""jNT .. ~o«nnllf 

' .. 001 ""'''I!II. 
UD-,.C .. 

C'Olll "aOHS" llillJ.f""'~ Mill! 
1[i!A:.l!I()" 

~OMIII M. eOClillll .... 1I. --
OUR F'iLE t-!UMaI.Ft 

I think that the statute as recommended by the 
Commission on admissibility of duplicates in evidence repre
sents a much needed change in the law, to accord with modern 
circumstances. I also think that the statute is satisfactorily 
drafted to accomplish the intended purpose. 

SU;~Wc ~I 
Richard H. Wolford ~ 

RHW:ndb 



Memo '75-63 EXHIBIT IE 

DINKELSPIEI •• PELAVIN, STEEFE.L & LEVITT 

R'CHJ!;Fi'O C. OI;<.,iK~U;PI!:~ 
ALVIN H. P£L .......... IN 
iliDINA.RO "",, Sn:;;:F£:.L
A\..VIN 'to I.li:VITT 
I..E.NARD G.WEISS 
TP40MAS S. DONOI,IAN 
PHIL.IF> K. J£NS£N 
'ROIiERT M. HAr::IL.ICK 
STEPH£N 5. MA"NE: 
OAV,D M W'L.&ON 
Si£P ... E:N />.. COWAN 
SARR .... !=fEDIER 
RICH"RD A. KRAME:A 
.JCIi:L. Zli.L01N 
1-t .... R'Vi:y S. SCKOCHET 
ROBERT R. RieKEn 
M'fIOlON 5. GR£ENE!:I'::f<G 

0r-;1l:. Eful:9""RCAOtRO CP:NtL4 .. .27V- 1"LOO~ .. .s.lit'~ f"Ft,ol,NCISCO """11 . TEL.EPHONE: (411S13pr-3IiOO 

<':ABL.£ AOOIU:SS' CIN",'"'£L.AW 

"WX-: "10372107& 

July 14, 1S75 

OF C0l1N5!::L 

O·'AFH.!:S Of: Y. E\.-I'-US, J!=!'. 
HERS£:R'- H 5,1/1UNGER 
CLAUDe N .. ROSENBERO 

California Law Review Conunission 
Stanford Law School 
Stanford, California 94305 

Re: 

• 

Gentlemen: 

Tentative Recommendation Relating to Ad
missibility of Duplicates in Evidence 

I have received your tentative recommendation 
dated June 30, 1975 regarding admissibility of duplicates 
in evidence and concur wholeheartedly with the report and 
recommendation. 

Organizations have grown to the point where it 
is often difficult and outrageously expensive to obtain 
possession of originals for use in protracted litigation. 
At the same time, Xerox copies are commonly used in the 
most important business transactions without. any distinction. 

Therefore the adopt.ion of the Federal Rule relating 
to duplicates will come as a welcome change to California law. 

Sincerely, 

?9 C-~: 
T~ B. Donov!a:n----------

TBD:yay 

~~ . l. 
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Memo 75-65 

July 21, 1975 

EXlUl:Irr IV 

'-,&,w OP"I'"IC£$ 

OGLE, GALL.O F, MERZON 
7~O MORRO BA1 .OUL£V~R~ 

MORRO 8A T, CAUPCFtNlA l:'Mea 
[ao&) 17Z~ 7315.3 • 77it~ 73.7. 

MAfL. "to: POS" Ojl'rle~ .OX 720 

C&liforniaLaw Revision Commission 
Stanford Law School 

. Stanford. Californ:l.a 94305 

aAN LU'. O.I.iII'O O' .. ICI: 
{eolS] 541o~·1." 

Re: Tentative Re.colllllendation Relating to Admissibility 
of Duplicates in Evidence 

, 
. My coaaents with respect to the above-referenced 
recommendation are as follows: 

1. 1 agree with the concept p%oposed • 
• 
2. Using the example of a motion picture ( a writ:l.ilg 

as defined by. Evidence Code Section 250). does the definition 
of "duplicate" include a black and white copy of a color 
IIIOvie? The same question could be posed with respect to a 
black and white Xerox of a multi-colored document. If it is 
a "duplicate. II then the proponent would only have to be 
concerned with an obj~tion to the effectthatlt would be 
tinfair to admit the duplicate on account of the importance 
of the colors involved to the question at iuue. However. 
if it does ~t qualify as a "duplicate." then the suggested 
chanse doesn t db much good because there are a great many 
writings in which the original contains more than two colors. 
Therefore. 1 feel that the definitional section should be 
expanded to make ;l.t clear whether or not the color scheme has 
to be reproduced in order for a copy fa qualify as a "duplicate. II 

3. Although it is suggested that CCP 2033 be used to 
satisfy foundational problems, it might be preferable to set 
forth a procedure whereby the proponent can, for example. file 
the IIdupU.cates" with tl1il court and allow the opposing party 
a certain period of time in which to file objections thereto 
pursuant to Section 1500.5 (b) or otherwise such objections will 
be deemed waived. In other words. tHere has to be some sure 
way of walking into court lai.owing that t,he IIduplicates" can be 
used without one of the indicated objections being mad .... eti,.r"
wise the utility of the section is destroyed. 

1 •• - --.~ 



Memo 75-63 

OAVIO H. BoweRS 
MICI-IAI£L. P-I'tII£ST 

"'i. ... N 1... NOal..tPlt 
AtCMAPI!D .}. KO,",t.i'04AN 
IAN M. CAt ••• 

July 30, 1975 

BOWERS, PRIllS1'. NOBUnl 80: KOHLMAN 
A-rtORN!VS At LAW 

SAN ';OS]L CALIFOaNIA 911113 

California Law Rf.!visioll COllUnission 
School of Law, Stanford University 
Stanford, Califcrnia 94305 

RE: Tentative Recommendation relating to Admissibility 
of ~Duplicates" in Evidence 

Gentlemen: 

TE"1.C~HOHt 

(40_j •• ,,- ' • .10 

I have received and reviewed the tentative recommendation 
relating to admissibility of "duplicatesK in evidence 
dated Jl1ne 30, 1975. 

As atrial lawyer with twelve years experience and havinq 
recently taught evidence at the University of Santa Clara 
School of Law, I am intimately familiar with the problems 
that the tentative recommendation deals with. I am in 
general support of the recommendation. 

However, I foresee'two possible problems which should 
be considered before the final recommendation is submitted. 

The first problem concerns colcred originals. Reproduction 
technology has now reached a point where a multi-colored 
document can be copied and reproduced in the colors as 
the original. I think the proposed statute or the comment 
should make it clear that the dUplicate should be the 
same colors as the original unless the coloring of the 
document is immaterial ~.'n the purpose for Which it is 
offered into evidence. 

The secqnd problem concerns copies of copies and post
occurrence alterations of the original document or copies 
of the document from which "duplicates" are made. I think 
the rule should provide, or the comment make clear,' that 
the "duplicate" is a reproduction of the original document 
unless the proponent satisfactorily justifies the use of a 
rep:ooduction of a copy of the original. Also, you should 
have the continued burden of explaining and justifying any 
alterations or post-occurrence entries, corrections, changes, 
or modifications. 



.. 

BowJ!:as, PRIEST, NOBLER & KOH!.MAN , 

Califorria I.aw Revision conwission 
Paqe two 
July 30, 1975 

Thank you very much,1 

~; Itt/;IL-----c;:;;;!. ;b'HIu'!AN 

RJK:ojk 

• 
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Memo 75-63 EXHIBIT VI 

COUNTY OF LOS ANGELES 
OFFICE OF THE DISTJUCT ATI'OllNJIY 

8Ultll'AU 01' ... ItCiAL ~lltATIOH' 
CRf.MrNAL COURft SUILDrNQ 

alo \NUT "''''PLS IITIIElT 
LO. ANGELI" CALlI'OlIHlA _I. 

r. JOSaPH~, .U8CH. GfaTJltICT 4noltNIY 
974-3881 iltCHARO W. HIOIft' ... MICt'OIt 

JOHN E. HOWARD. CH!I' DlPU'I'Y OIITllICT AnoJHtll'l' 
GOItCION .lACO.SON, AMIITAHT DI.TIUCT A"fTOP1IY 

July 30,. 1975 

CallforftJ.a Law Revilion Commi8lion 
School of Law 
Stanford UnlverBily 
Stulord, California 94305 

Gentlemen: 

Thi. il to indicate that our office 1. in accOrd with the addl-
. tion of lectlon 1500.5 to the Evidence Code. We lUg,e.t 
that for the uke of makin, the :rule a. clear •• pouible, there 
might be two modifieatioDl (ellential1y of form rather than of 
aub.tance): 

Fir It, the new lection 1500'. 5 (a' Ihould lpecifically mention 
the electrolW.tic me6liod (perhapi in line. 4-5, 10 that elaule 
would read It. • • 01' by electroltatic or chemical reprodue-
tlOD. • II! • 1r t • .. 
Second, by additlon.of a thlrd.paragraph to lpecificallyalter 
theDusar :rule CDWIar v •. Happy Tiger ReeorcU. lag., 41 CA 
3d 811) •. For eXample. it mi,ht read 

"(c) A dupUcate 18 not remiered Inacfmlnlble becaule 
it wal prepared for Utlgatlon, " 

Verytwly yourl, 

JOHN. E. HOWARD 
Acting Dtltrict Attorney 

By P.I-ref. t.,,~ 
ROBERT E. REMER 
Acting Director 

...... 

" 

~ .. ": 

,-~ 
.. : .~ . ..;.-
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Memo 75-63 EXHIBIT VII 

RICHARD H. KEATI NOE: 
THE .&tXTH '1.00" •• "CAOWA'I" PLAZA 

700 fJOUTH ","OWEft 5TPIIE'f;,. 

LOS ",..QEI..ES, e .... i,.l .. ORNI .... 001?' 

August 5, 1975 

Mr. John.De MouUy 
Executive Secretary 
California Law Revision 

Commission 
Stanford 'university 
SchoOl of Law 

.' 

Stanford, California 94305 

Dear John: 
• 

I just reviewed the CoIDmission's tentative 
Recommendation'Re1ating to Admissibility ofaD\lPli
cates" in Evidence dated June 30, 1975, and find' 
myself in complete agreement with it. 

In view of your interest in evidence law, 
I am enclosing herewith a copy of a document which 
we recently pr~aredcovering the legislative history 
of each afthe new Federal Rules of Evidence. As a 
matter of.informat<ion, we should point out.that the 
document T(e have prepared is not intended to be a 
treatise on evidence law, but is .basically a cut:
and-paste job of the .respective.Qollllllentr.- en each 
individual rule frOm the Advisory C~ttee Recom
mendations, the House Judiciary Committee Report, 
the Senate JUdiciary COIIIIII.ittee Report, the Confer
ence Committee Report and by the House Fleer Manager 
.of the Bill. 

We originally prepared this document for 
the'litigators in,our firm, as we were unable t.o . 
find anything else which contained the same material 
organized in, quite this fashion. We felt it~s 
important to have the legislative history materials 
organized in this manner, as the precise provisions 
of many of the rules were substantially changed as 



, . . ' . 

, 

.Mr.John De Moully 
Page 'l't"o 
August 5, 1975 

the bill went through the lngislative precess, and 
it is often difficult to know exactly what the rules 
mean unless you can trace their legIslative history 
from begi~in9 to end. 

• 
RHltlmw 
Encl. 

' . 

• 

Sincerely, 

C :t:: r 
0> . __ ~ .... 

Richard H. Keatinge 
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STATE OF CALIFORNIA 

CALIFORNIA LAW 
REVISION COMMISSION 

, 

TENTATIVE RECOMMENDATION 

relating to 

ADMISSIBILITY OF "WPLICATES" IN E.LDEHCE 

June 30, 1975 

C.u,IB'OBNlA LAw REVlSION CoxHISSION 

School of Law 
Sta~ord University 

Stanford, California 94305 

. !iP.rtant Iote: 'rhis tentative reCOllllllendation is be1l'lg distributed ao tbat 
intereT ad persona will be advised of the Commission.' 8 tentative conclusions 8nd 
can mke their views known to the Commisaion. Any _nta sent to the oa-1a
don will be considered when the oa-1aa1on detel'Jll1ae. what reCQllllleDdBt1on. it 
811J. it will I118ke to tne Calitornia ~g1slature. It il JUlt 88 1Ilportant to 
adviae the OoIIIm1allion that you approve the tentative reCOlllllendation 81 it 18 to 
advise the 00IIIm1 .. 1on tbat you object to the tentative reCQlllllendation or tbat 
you belleve tbat it needs to be revised. CO»IBifl'S OR '!HIS i'DlATlVB RI\X!II MIA
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TENTATIVE RECOllHENDATIO,' 

relating to 

ADMISSIBILITY OF "DUPLT.CATES" III EVIDENCE 

June '30, 1975 

The development of accurate methods of copying documents and writ

ings and the commonplace use of methods of reproduction which produce 

copies identical to ~he oTiginc,l :,,"'JE' rZ3uHed in a reexamination by the 

courts and evidence authorities of the need for the production of orig-
1 ina 1 writings as required by the "best evidence rule." The newly 

2 adopted Federal Rules of Evidenc2, 

requirement of the production of titz 

whHe generally continuing the 
3 original, contain a provision, 

Federal Rule of Evidence 1003, permittiag admission into evidence of a 

"duplicate." This rule provides: 

A duplicate is admissible to the same extent as an original unless 
(1) a genuine question is raised as to the authenticity of the 
original or (2) in the circumstance it would be unfair to admit the 
duplicate in lieu of the original. 

Federal Rule of Evidence 1001(4) defines a duplicate as: 

[A) counterpart produced by the same impression as the original, or 
from the same matrix, or by means of photography, including en
largements and miniatures, or by mechanical or electronic rerecord
ing, or by chemical reproduction, or by other equivalent techniques 
which accurately reproduces the original. 

In a 

the court 

4 recent California case, ~ugar ~ Happy Tiger Records, Inc., 

was specifically presented with the question of whether photo-

static or "xeroxed" copies of original invoices prepared specifically 

1. See C. McCormick, E7id~D,ce § 236 Od "d. 1972); 4 J. Higmore, EVi
dence § 1191 (Chadbourn rev. 1972); B. tJitkin, California Evidence 
; 690 (2d ed. 1966). Indeed, one commentator has suggested that 
the best evidence rule be eliminated completely as having outlived 
its usefulness. Broun, Authentication and Contents of Writings, 
1969 Law and the Social Order 611 (1969). 

2. Pub. L. No. 93-595 (Jan. 2, 1975). 

3. Pub. L. No. 93-595, Rule 1002 (Jan. 2, 1975). 

4, 41 Cal. App.3d 811, Il6 Cal. Rptr. 412 (1974). 
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for the litigation could properly be used as evidence without either 

producing or accounting for the original. The court--while noting that 

commentators have urged the adoption of the broad federal "duplicate 

original" rule--stated that, until the California Legislature amends the 

best evidence rule, Evidence Code Section 1500, photostatic copies such 

as those offered in that case are secondary evidence which are admis-
5 sible only if they fall within One of the statutory exceptions. 

Under Bvidence Code Section 1500
6 

the content of a writing normally 

must be proved by the origiaal writing itself and not by a copy of the 

writing or testimony as to its content. The only circumstances under 

which secondary evidence may be used are specifically set out in the 
7 code. Additionally, the case law which provided for priority between 

8 types of secondary evidence has been codified; when the original writ-

ing is unavailable, the proponent of the evidence must prove the content 

of a writing by a copy if he has one in his possession or, in the case 

of official writing, can obtain one by reasonable diligence before 

testimonial secondary evidence can be admitted. 

5. rd. at 816-817, 116 Cal. ~ptr. at 415. 

6. Section 1500 provides: 

Except as otherwise provided by statute, no evidence other 
than the writing itself is admissible to prove the content of 
a writing. This section shall be known and may be cited as the 
best evidence rule. 

7. Evid. Code §§ 1501 (lost or destroyed writing), 1502 (unavailable 
writing), 1503 (writing under control of opponent), 1504 (collater
al writing), 1505 (other secondary evidence if proponent does not 
have copy), 1506 (copy of public writing), 1507 (copy of recorded 
writing), 1508 (other secondary evidence of public or recorded 
writing), 1509 (voluminous writings), 1510 (copy of writing pro
duced at hearing), 1530 (writing in official custody), 1532 (offi
cial record of a recorded writing), 1550 (photographic copies made 
as business records), 1551 (photographic copies where original 
destroyed or lost), 1562 (copy of business records). 

8. Evidence Code Section 1505 codifies Ford v. Cunningham, 87 Cal. 
209, 25 P. 403 (1890), and ,Iurphy v. Aielsen, 132 Cal. App.2d 396, 
282 P.2d 126 (1955). Evidence Code Section 1508 codifies Eibernia 
Sav. & Loan Soc. v. Boyd, 155 Cal. 193, 100 P. 239 (1909), adding 
the requirement that the party exercise reasonable diligence to 
obtain a copy in the case of IOritings in the custody of a public 
entity or recorded in public records. 
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In California, carbon copies produced contemporaneously with the 

original writing have generally been accepted as duplicate originals and 

have been introduced 11ithout the necessity of showing that the original 

is unavailable. 9 The courts have relied on the fact that the carbon 

copy is in fact prepared at the same time as the original as, for exam

ple, a carbon of a sales receipt. Thus, the possibility of error aris

ing from subsequent hand copying is eliminated. However, the rule 

regarding carbon copies was not, either in California or in other states, 

extended to cover modern photographic or electronic reproduction. In 

advocating the extension of the rule regarding carbons to copies pro-
10 duced by modern technological copying techniques, clcCormick states: 

The resulting state of authority, favorable to carbons but 
unfavorable to at least equally reliable photographic reproductions, 
appears inexplicable on any basis other than that the courts, 
having fixed upon simultaneous creation as the characteristic 
distinguishing of carbons from copies produced by earlier methOds 
have on the whole been insufficiently flexible to mOdify that con
cept in the face of newer technological methods which fortuitously 
do not exhibit that characteristic. Insofar as the primary purpose 
of the original documents requirements is directed at securing 
accurate information from the contents of material writings, free 
of the infirmities of memory and the mistakes of handcopying, we 
may well conclude that each of these forms of mechanical copying is 
sufficient to fulfill the policy. Insistence upon the original, or 
accounting for it, places costs, burdens of planning and hazards of 
mistake upon the litigants. These may be worth imposing where the 
alternative is accepting memory or handcopies. They are probably 
not worth imposing when risks of inaccuracy are reduced to a mini
mum by the offer of a mechanically produced copy. 

In 1951, California made a significant advance in the recognition 

of photographically reproduced copies of writins by enacting the Uniform 

9. Edmunds v. Atchison, T. & S.F. Ry., 174 Cal. 246,162 P. 1038 
(1917); People v. Lockhart, 200 Cal. App.2d 862, 871, 19 Cal. Rptr. 
719, 725 (1964). See Pratt v. Phelps, 23 Cal. App. 755, 757-758, 
139 P. 906, 9U7 (1914). For a compilation of cases from other 
states, see Annot., 65 A.L.R.2d 342 (1959). 

10. C. llcCormick, Evidence § 236, at 569 (2d ed. 1972). 
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Photographic Copies of Business ane: JJubl:i.c ~{eclird3 as Evidence Act ~ 11 As 

amended, this provisio:J.--which 13 :-,resently Evidence Code Section 1550-

provides: 

A photostatic, microf:"llil t mic1 vcard} ll.injature pdotographic or 
other photographic C')!?y or -J::=}Jl.-ud'LLC tiJl), or an enlargement thereof, 
of a writing: is as admidsiule as the ~Ilri_tiug itself if such copy or 
reproduction was n~dc and prcG~rveG as d part nf the records of a 
business (as defined by Sec.t-;_0D_ J ZiG) in the rEgular course of such 
business. The J.ntrodLctior: o:C 3ucb copy, :.-eproduction, or enlarge
ment does not p::CI_clt.~dc p.;:-:rd.:nicu of t~h":! or~ginal writing if it 1s 
still in exis~encL. 

12 Similar legislation hiil' Dcen ad')p':~d tn 3il states. The present Cal-

ifornia provision, by requiri"g only chnt the copy be made and preserved 

in the ordinary course of bu-siness, is bro.:lder than the UniforM Act 

itself as it was first enacted in California. Former Code of Civil 

Procedure Section 1953i required that t,le original writing be a business 

record. Untler Evidence Code S<!ctfon 1550, the requirement that the 

photographic copy be made in :h" ,"egular course of business is consid

ered sufficient to assure the trust],70rthiness of the copy. If the 

original writing is either admissible under any exception to the hearsay 

rule or as evidence of an ultimate fact in the case (e.g., a will or a 

contract), a photographic copy made in the regular course of business is 

as admissible as the original. 13 

In the Dugar case,14 the c:>urt specifically hc;ld that ;':vidence Code 

Section 1550 did not apply to copies made solely for purposes of litiga

tion and indicated that photostatic copies remain only secondary evi

dence unless and until the Evidence Code is bro'ldened along the lines of 

the new federal rule as urged by many prominent commentators. 15 

In People ~ iiarcus, 16 a California evaI t has indicated its prede

liction toward admissi~"'5_1i<7 '-Jf rt:.~ tab] e ~C'~)~·~e.3 -p-r.oduced by sophisti

cated electronic techniques. The court admitted into evidence a re-

11. Cal. Stats. 1951, Cn. 346, ~ 1, as amended by Cal. Stats. 1953, Ch. 
294, § 1; 9A Uniform Laws Ann. 534. 

12. 9A Uniform Laws Ann. lli (1967 SUDp.)" 

13. See Comrnent--Law Revision Commission to Evid. Code § 1550 (West 
1966). 

14. 41 Cal. App.3d .111, 116 Cal. Rptr. 4:'2 (1974) 

15. Id. at 816-817, 116 Cal. Rptr. at "15. 

16. 31 Cal. App.3d 367, cOl Cal. ?ptr. 254 (1973). 



recording of a taped conversation which made audible an original tape of 

insufficient quality to be understood. Although the court indicated its 

inclination to rule that the rerecording was the original made usable, 

the original tape itself was also placed in evidence, and the court was 

able to hold the duplicate admissible under Evidence Code Section 1510. 

The court was thus not required to make a direct holding on the dupli

cate question. 

There are a number of reasons supporting the adoption of a rule 

similar to new Federal Rule 1003, which would permit admission of "dup

licates," in California. First, there are many cases in which the 

ability to introduce a duplicate would save considerable time and ex

pense. For example, if the original writing is in the hands of a third 

person who is reluctant to part with it, the party seeking its admission 
17 must, under current law, seek to obtain the original by process and 

have it available for inspection. The third party would rarely be as 

reluctant merely to permit a duplicate to be made. Second, the best 

evidence rule often operates as a trap for the unwary attorney who, 

having obtained a duplicate "hich is obviously recognized as reliable by 

all of the parties, nevertheless finds that it is objected to and ex

cluded at trial under the best evidence rule. Third, as previously 

noted, a copy which meets the standards of the federal "duplicate" rule 

is highly reliable. It is conceivable that the party in possession of 

the original document may attempt to perpetrate a deliberate fraud by 
18 

use of a false photocopy. However, Federal Rule 1003 contains safe-

guards in that the production of the original is required where there is 

a genuine question as to its authenticity or when the court has reason 

to believe that the use of a duplicate would be unfair. Furthermore, it 

should be obvious that a party bent on deliberate fraud is able, under 

current rules, to introduce a false copy under one of the exceptions to 

the rule, for example, merely 

and testifying that it cannot 

17. Evid. Code § 1502. 

by destroying 
19 be found. 

or secreting the original 

18. See C. /olcCormick, Evidence 5 236, at 569 (2d ed. 1972). 

19. See Cleary & Strong, The Best Evidence Rule: An Evaluation in 
Context, 51 Iowa L. Rev. 825, 847 (1965-1966).--
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The Commission recommends that Section 1500.5 be added to the 

Evidence Code to adopt the substance of Rule 1003 of the Federal Rules 

of Evidence by providing that a "duplicate" is not made inadmissible by 

the best evidence rule unless a genuine question is raised as to the 

authenticity of the writing itself or, in the circumstances, it would be 

unfair to admit the duplicate in lieu of the writing itself. The defi

nition of a "duplicate" should adopt the substance of the definition 

provided in Rule 1001(4) of the Federal Rules of Evidence which requires 

that the duplicate be a copy produced by a technique which accurately 

reproduces the writing itself. 

The Commission's recommendation would be effectuated by enactment 

of the following measure: 

Evidence Code § 1500.5. Admissibility of duplicates 

SECTION 1. Section i500.5 is added to the Evidence Code, to read: 

1500.5. (a) For purposes of this section, a "duplicate" is a 

counterpart produced by the same impression as the writing itself, or 

from the same matrix, or by means of photography, including enlargements 

and miniatures, or by mechanical or electronic rerecording, or by 

chemical reproduction, or by other equivalent technique which accurately 

reproduces the writing itself. 

(b) A duplicate of a writing is not made inadmissible by the best 

evidence rule unless (1) a genuine question is raised as to the authen-

ticity of the writing itself or (2) in the circumstances it would be 

unfair to admit the duplicate in lieu of the writing itself. 

Comment. Section 1500.5 states an exception to the best evidence 

rule not now contained in existing California statutes but adopted by 

the United States Congress in the Federal Rules of Evidence. Pub. L. 

No. 93-595 (Jan. 2, 1975). Subdivision (a) defines a "duplicate" in the 
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the original to be presented in court in order for a party properly to 

examine or cross-examine witnesses, it may be unfair in the circum

stances to adl'lit the duplicate in lieu of the original writing itself. 

If a party opposes introduction of the duplicate on the ground of 

unfairness, the court should consider the conduct of the parties in 

determining whether it would be unfair "in the circu1'1stances" to admit 

the duplicate including, for example, whether or not the parties have 

relied on the duplicate either during their dealings prior to litigation 

or during the preliminary stages Df the litigation or whether or not the 

party opposing the introduction reasonably could have been expected to 

demand production of the original (see Code Civ. Proc. § 203i) or to use 

other discovery procedures to obtain the original. 

p~ in all cases involving introduction of a writing, when offering 

a duplicate, the proponent of the evidence must authenticate it. See 

Evid. Code §~ 1400-1421. In the vast majority of cases, such authenti

cating evidence will also be sufficient to meet any claim that the 

duplicate should not be admitted under Section 1500.5(b). If the pro

ponent of the duplicate is concerned that a challenge to admission 

cannot be overcome by the evidence on authentication, the proponent may, 

for example, be able to obtain a stipulation as to admissibility or to 

use the procedure set out in Code of Civil Procedure Section 2033 to 

obtain an admission of the genuineness of the original. 

If the duplicate contains only a portion of the writing itself or 

is in some respect incomplete, and the opposing party indicates that the 

entire writing is, or may be, needed for effective cross-examination or 

fully to explain the portion offered, the court may require that the 

proponent produce at his option either the entire original or an ade

quate duplicate of the entire writing. See Evid. Code 5 356. Cf. 

United States ~Alexander, 326 F.2d 726 (4th Cir. 1964). 
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