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First Supplement to Memorandum 75.60 

Subject: Study 23 • ?artition of Real dnd Personal Ploperty 

Attached to this memorandum as Exhibit I (green) is a letter from the 

Commission's consultant, Mr. Elmore, indicating the need to conform Probate 

Code Section 1103 to the general partition statute. Section 1103 occurs in 

a chapter dealing with partition prior to distribution of the undivided interests 

of heirs, devisees, or legs tees in the property of a decedent. Bxhibit II 

(yeUow.) The section provides for sale if div:l.eion cannot be made without "great 

prejudice" to the owners; this standard for sale will no longer he used in the 

general partition statute. 

The staff believes that in the interest of uniformity the language of 

Probate Code Section 1103 should be cont.rmed to the language of the general 

partition statute in the manner suggested by Mr. Elmore. The staff' sees no need 

to change any other provisions of the probate scheme since they serve sufficiently 

distinct fUnctions that conformance would be unwarranted. 

RespectfUlly submitted, 

Nathaniel Sterling 
Assistant Executive Secretary 
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EXHIBIT I 

September 11, 197~ 

MEMO. TO MESSRS. DEHOULLY; 51: E/{LING AND HURPllY 

FROM: MR. ELMORE 

Re: Study 23- Partition 

A conforming amendment appears necessary to Probate 

Code 8 1103 (partition procedure in decedent's estate). 

Following is a draft: 

1103. Tbe court shall proceed to take evidence and to 

partition, allot and diVide the property ••••••• , and 

for that purpose it ruay direct the executor or admin-

istrator to sell any property whieh-ean-net-be-parttt-

ienes-withoat-great-prejasiee-to-the-ewnere-ans-whteh 

when, under the circumstanoes, sale would be more eguitable 

than partition and when the property can not conveniently 

be alloted to anyone party .•.•••••• 

This matter just came to my attention. 

Garrett Elmore 
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EXHIBIT II 

DEEkING'S PROBATE 

CHAPTER IS 

Partition Ikfcre Distribution 
NM •• - TIk Cock CommiuwlI drafted • dU!.pler 13, cr..titled "PlLfution," oompokd of §-§ 1100- i 111, and 

based upon ({;Imler H lotI, IU3 In;d JtJ7~1635, .Cixk Civ Proc. The \qls.iA.tun: amSldcd lh.~ chapter b~ 
J\I'Mmulil'l, The- prC1efll cblllpter [!t, ettHtl~ "Pllfhtion befc::r-: O~biuion," IiInd ~ of ~§ t 100--1106, in 
its pla..:;.c. The- chapter prc .... ld.cd tor .. tw'w prt:cedur: en [he pt.rtlticn. ."If atakI. 

§ 1100. Petition for partition of undivided interests: Who may mak.e. 
§ 1101. Same: Time for filing: Content,,: Citalion: Service. 
§ 1102. Notice of hearing: No plaintiff or defendant. 

§1l04 

§ 1103. Evidence: Partition of properly: Dtreclion to seU: Conduct and oonfirmation of sale: 
Agreement to accept undivided interests. 

§ 1104. Appointment of referees. 
§ 1105: Costs: Apportionment among parties: Lien on allotted property: Attorneys' fees. 
§ 1106. Effect of aUotment by court: Modification: Review of proceedings. 

§ 1100. Petition IiIr partition ot undivided lnteresl!i: Who may make. When two or more 
heirs. de .... isee. or legatees are entitled to the distribution of undivided interests in any real or 
personal property of the decedent and they have not agreed among themselves. before 
distribution, to a partition, allotment or other divislbn thereof. anyone or more of them, or 
the executor or administrator. at the request of anyone or more of them, may petition the 
Gourt to make such partition. allotment or division of the property as will be equitable and 
will avoid the distribution of undivided interests, [1931.J 1 Cal Jur 3d Actions § 19; Cal Jur 
2d Desc &- D §§ 17, 27, Ex &- Ad §§ 28. 50, 444, 495, 677, 678; Cal PrIlCtkc §§ 4.fl:J, 451:2, 
451:5, 451:6; Witkin Summary pp 3266. 328l. 

§ 1101. Same: Time for ,fiUng: Contents: t..'ltatlon: Senice. Such petition may be filed with 
the clerk at any time aner the lime to file or present claims has expired. and before the 
distribution of the property to be affected has been ordered. U shall describe the property and 
give the names Of the person. haVing or claiming the undivided interests and .h.U state what 
those interests are. so far"" known to the petitioner. Thereupon .. citation shall be issued by 
the clerk directed to the persons. other than the petitioner. who are entitled to distribution of 
the undivided interests, and to the e:tetGtor or administrator, directing them to answer the 
petition within 30 days after service of the citation. The citation shall be served in the manRer 
provided b)' law lor the s."lce of a summon, in Ii civil action. If there is unreasonable delay 
in serving lh< ciMion, the court may di.mi"" the proceeding. [1931; 1969 ch 1611 § 3S,j Cal 
Jur 2d Ex & Ad §§ 28. 677. 678, 679. 

§ 1102, Notice u( hearinl\: No plaintiff or- ddendallt. When all the persons in interest have 
appeared or arc in default, the clerk 'hail set the "'.alter for !rearing by the court. The persons 
in interest who have filed written appearances shall be oonsidered the parties to the 
proceeding, and each shall be ont,tled to five days· nOlice of hearing. No one shall be 
considered a' a plainttlf or a, a defendallt [1931.] Cal Jur 2d Ex &- Ad §§ 28, 48, 677, 68J. 

§ lllll. Evidence: Partition of propert~" Direetiod to seU: Conduct ad c:onflrmation of 
sale: Agre..ment to .ccept undivided Interests, The court shall proceed to take evidence and to 
partition. allot and dlV,de rhe property", that each party .hall rreeive property of • value 
proportionate to his interest in the whole, and for that purpose it may direct the executor or 
adminislrator to ,eU any pmperty .... hich canllot be partitioned without great prejudice to the 
owners and which cannot conveniently be alloted to anyone party, The sale shall be 
oonducted and oonfirmed in the same mnnner as other probate sales. Any two or more parties 
may agree to accept undivided interests. [19JLJ Cal fur 2d EA '* Ad §§28, 444. 495. 677. 
68/. 683; Call'raclic~ § 4J/:12. 

§ 1l~. Appointment of referees. The court. in ilb discretion, may appoint one or three 
referees to partition property capdble (.[ re'r~~ panitioned. if reque:<:ted h'l fir, c;o hv any nartv 
.11 .Hh .. :l0L i Ht:: number ot rckr~ appnlnred must conform to 'he H.'Due."" of al lear;ol nne of 

-



(he parla:-~. j L\~. rel'.:rc(.':-. ~ll;,\ll b::h(; '.'::t.~ ~';G~H~" ~ ~1I,-,-! pt;f,xr~J the \iilt;;.."'i 'oj! n~r{:rees in civi. 
acrion~ for par(itioIl, and t.he court .. h.-dl n;l\T. [h!: sa~~:~' 0)\'\0"(,'0. with respect to (heir report a~ 
in such actions. [1931.J Cal Jilr).} E, c;. ,"d §o ::W. 677, 6S2. 

§ 1105, Co~ts, AppOrtionme,,( &mong .Jartko: Lien on a11utled ,mpeny: Attorneys' fee>. 
The e,;pen~s of t-uch partition shall be e'--qUl'.~!t:i\-' i.1pp~:'n.iont:d D)' tht ~ouri among the part!~, 
but tach party mUiJt pay his. own attoff\t')'"£ fce~_ The :Hn~lUm ..::harged. to ea('h party -shall 
constitute a lien on Ibe prop"r!y allotted 1cc h"". [:"31,j e,,1 .rur 2.1 Ex.f Ad §§ U. 100. 617 
684; Cal Practic.c §§ i73:1~ 451:!5; Witkin F·n'c~0ur .. ~ _\1, p )255. 

§ 1106. Efft,:t of e.llotroenl b~' «.uri: M<ld!/lCEtiu", il~.i.,. nf pflwecding5, The "HOlme,,' 
made by the coact s.nl.!H .... :0,.tr~'i. Up.JD proceedlng~ lor ih:'.tdbulllm, un!eos mcdified for g0()(; 
cause upon reasonabk notice. and ih~ rn)(~("t:u;ngs kaJing tc- :,oU( .. :h allotment may be reviewed 
upon appeal from the dem:e of dis'rihuiinH. Ilq3L] Cal fur:ld E, Ai A"/f§ 28, 91, 677. 68). 
Cal PrMctice § 451:16. 


