
5/30/75 

Memorandum 75-46 

Subject: Study 36.43 - Bminent Domain (AB 278--open Space) 

Assembly Bill 278 includes the provisions recommended by the Law Revi-

sion Corr~ission to permit cities and counties to condemn property to main-

tain open space. 

vie had proposed to amend Sections 6950, 6952, 6953 of, and to add Sec­

tions 6955 and 6956 to, the Government Code. However, a bill has passed 

the Senate to accomplish this same pUll'Ose. We propose that the substance 

of this bill be inserted into Assembly Bill 278 in place of the provisions 

referred to above. Attached (green sheets) is the text of the provisions 

we proposed to insert into Assembly Bill No. 278. Attached (yellow) is the 

text of Section 65560 of the Government Code; this section is relevant to 

subdivision (b) of Section 65574 on page 2 of the attached green sheets. 

The significant change the suggested substitution would make is that 

only development rights could be required in agricultural land unless the 

owner consents to the acquisition of the fee interest. 

Also attached (pink) is a letter of opposition to AB 278. 

Respectfully submitted, 

John H. DeMoully 
Executive Secretary 



· Sl'~C' n ·':r f :( L, 10,7 {co;{lint'r'cing ~dth Section 
65571 \ i, ,]dopd to Chapter;l.ofTitlc 70; the Government 
Cod(" to read: 

Arti('le 107. Open·Space Condemnalion 

65571. The Legislature hereby finds and declares as 
follows: 

(a) That the (:ontmulng Llpid growth and expansion of 
urban devclr,plllent is encroaching upon or eliminating 
many op'"l1' splu:'elands. Sueh lands, if preserved and 
maintained ill their present open state, would constitl)te 
illlportan t phYsicaL social, :lest netic or econumic assets to 
existing or illlpending urban and metropolitan 
development. 

(b) That existing deficiencies of open-space lands in 
the state arc becoming more acute, and as the state's 
population increase,;, that unless existing open-space 
lands are preserved, the health and well-being of future 
generations will be significantly impaired. 

(c) That the acquisition of open-space lands is 
necessary for the preservation of sound and orderly land 
development patterns and for the maintenance of the 
economics of the state and local communities. 

(d) That it is .in the best interest of the state to 
preserve open-space lands for the economic and social 
well-being of the state and its citizens and for the 
advancemcnt of th(, puhlic health, safety and general 
welfare. 

(e) That t,) effe{'t the preservation of open-space 
lands. cilit~S and ('ounties may acquire any interest or 
right in any privately owned open-space land by 
condemnation and that the acquisition of interests and 
rights in ,.Hiy I'riY'II{+.' owned land for the preservation of 

open space constitutes a public p'.\rpos,~ for which plIhlic 
funds may be expended or advanced. 

65572. The Legislature h8rcby finds and declares that 
this chapter is not intended, and shall not be construed, 
as authorizing any city or count)' to ('xcrcise its power of 
condemnation to acquire any privately owned lands for 
open-space purposes in a manner which will increase, 
limit or otherwise affect the authority or ability of cities 
and counties to regulate the use of land within their 
jurisdictiOns. This section is not intended to increase, 
decrease or otherwise affect the rights of any city or 
county to exercise such police powers as are delegated to 
them by or through the Constitution of the State of 
California. 

65573, "Open-space land" means any parcel or area of 
land or water upon which buildings are not located, 
which meets the definition of open space established in 
Section 65560. . 
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65574. (a) Subject to the limitations of this article, a city or 

county may acquire by eminent domain the fee or any lesser right or 

interest in any privately owned open-space land designs ted in an open­

spsce element adopted pursusnt to Article 10.5 (commencing with Section 

65560). 

(b) Where the property to be acquired is open-space land described 

in paragraph (2) of subdivision (b) of Section 65560, unleas the owner 

of the property expressly consents to the acquisition by eminent domain 

of the fee interest in the property, the city or county may acquire 

under this section only such right or interest less than a fee as is 

necessary to preserve the existing open-space character of land. 

(c) Where property is sought to be acquired pursuant to this aection: 

(1) The complaint and the resolution of necessity shall refer 

specifically to this section. 

(2) The resolution of necessity, in addition to the requirements 

imposed by Section 1245.230 of the Code of Civil Procedure, shall include 

s finding that the open-space lands to be acquired are necesssry for the 

long-term benefit of the public. 

(d) Notwithstanding Section 1245.250 of the Code of Civil Procedure, 

where property is sought to be acquired under this section, the reso­

lution of necessity adopted pursuant to Section 1245.220 of the Code of 

Civil Procedure is not conclusive on the matters referred to in Section 

1240.030 of the Code of Civil Procedure. 
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oc.:.,5. Any open-space land acquired by any city or' 
county pursuant to this article shall not be used for any 
purpose which is inconsistent with .the open-~pac.e 
purposes for which the hnd was acqUired or wlll~h IS 

inconsistent with the definition of open space contamed 
in Section 65573. Pursuant to the provisions of this 
section, any city or county mlly lease bl!ck any open-sp~ce 
land acquired pursuant te this article under such 
covenants or other contractual 'restrictions as will limit 
the future' use of the property in accordance with the 
purposes of this article. 

65576. Any op..,!1,·;pace blld acquirl.'d by Jill' city or 
count)' pursuant to this chapter shall 1I0t b,' c(>nvevt'd, 
transferred, ,'xchanged or granted other thaI) to a public 
agency f)r to J city, county or the state for open'-space ust'S 
unit's" tlll" go~erninl{ .body of the cit} or county after a 
public ltearin~: shall find that all of' the folloWing 
conditions are met: 

(a) The plOposed conveyance, transfer, exchange or 
grant is required for a public purpose and is in the public 
interest. 

(b) There are other opt'n-space lands of as nearly 
feasible equivalent location and use and of equal or 
greater fair nlarket value at the time of tbe conveyance, 
transfer, exchange or grant of" such open-~-pace land, 

(c) Any land~ or money received by' the city or county 
as a re~ult of.., such conveyance, transfer, exchange or 
grant of _ such open-space land shall be used for 
ope,n-space purposes. 
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Government Code Section 65560 

I I$56D. 0011.111 ••• 
(a) "Local Op.i?tHJpR('fo phtn" I~ t.he 'JI)en·sp8et~ elNllent of fI, rountr or .~1tl gt!Dertl 

plan adoptw by the boud or council, either 8:"1: the local OpeIrIiJPR~ pilln or u 
tbe lnter'lm local opt:!"o·xpac(' plLm 8dojl~ pursu,f.;.nt to Sectlon 65."i63. 

(b~ "Open-spftCf> land" jiji Imy pfl.re.e-l rJof &n'8 of Iud or- Water wbl~h is (~nUa1b' 
unlmpro"ed fllld dChl-tE'd to .uJI Qp{'n~.I:'opnce U~ Rfi dcthled 10 this ffi!Ction, and whkb 
1s designated on B. loeaL. regional (H' 8tate open·spuce pl.&!l1 81 any of tbe toUowlll.~ 

(1) Open space for the J)n'Sl'rvDtio.Ji of 1l1ltuTal rt1iOUI't..'e8 including. but not l1mlted 
to, are&.l requ1~ for thl' PrL'i:!i~rvfltlon of VhlDt and I.nlmal.llh. ilK"lllilllll hablt~t 
fl1r tlHh and ..... nd.Hfl' ll}JeCip!".: art>ltl'l. fL'qtlh-eu for l'1.'ulogh::: and other aclentJfie Itud1 
purpo8l.'t!; l'inms. RtTCilUl!l, I,:tyl"l Jlwl estltaricti; und roaatal beacbef!;, l.akeaboree. 
bunks flt ri\"{'l~ Hud strt'amH, 81U1 wfltel'Khed lo.tlus. 

(2) Op<'IJ ;>IPIU.'f' used fur llit' nlun:JLgeti p.roductlod of resourceH, lncludlna but not 
Hmit(.>d to. tOl"f'st hmdloll. nUl~lulUJ. agrit.::uHurnl lands .md areu of ecooomic lm* 
port~lIee fur the prouudton or foOt! or tllJt.·r~ Ilr('AM requlred for rechaqe of around 
wall'r oofo!ins; hns1"'-, ('stuHricl"i. maN;ht.'s. rl,n~r!ol ,md st,realll8 which are important 
(or the wtLrmgclH('ut of ~omme!'ciLlI thlhefi.eB ~ and areaa cobtalnlq: major mioew 
depos.1ts, hl(-'ludtng th08C in ~hOrE slip·pl)'. 

t.') Open I'jJll("t> fot" out~lovr tecrentlon, including but not limited to.. areal of out· 
at.andJng I«"~l·ldc:.; hiHt.Ori<'! und cultural "Blue; Bl'l'DS partlcular1, .suIted for- park &Ad 
n'cN!utioll purpoS{'s, including lH't'eSij. to la.ke,dLOres. beachn. Illd tifers and dreams; 
u.nd [tl't'"as wbich St'ryt> fiR link!'! ~twE"en major re<~rea.tlon and upen--apaee retef'JeUolI8" 
Including uuthy t'Ksemt'nts, benkRi of 'Ilters and streams. tralle, aM lCeOI.e blebwa, 
rorr1dor~ 

(4) ClJK'n :l!.P"~ tur public health Rod Rlllet)', Including, but not Hmltecl ~ areal 
which I'l."quirc sperJnl JUnntHwment or regulation bceau8e of hazardous or apecl&l 
conditlou8 lilt<:h as e-lI.rtht~llake tuult znncs, .unstable soH areas. flood plaiDS. water-
8hif'dill, tlfCSB pl'{!-s~mnng hIgh t1n' rjNks, a.n!'l\S required tor the Pl'otecUOD o.f water 
qu.a1lty nnd water regervolr"foJ and arenll required for the proteedoo and eabaDC.'e-­
m~Jlt 01 n'r quuUty. 
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Assemblyman--Alister McAlister 
state Capitol' 
Sacramento. California 95814 

Dear Assemblyman McAlister: 

HISTORICAL 

rmrnmfiit1 ~mity 
. • WtA VERVILLE. CAUfORNlA 

96093 

BOARD:OF SUPERVISORS 
BOX AI( 

May 21, 1975 

Enclosed- is a copy of Resolution No. 48-75. adopted 
by the Board May 19. 1975. urging the defeat of 
Assembly Bill 278. 

Very t~uly yours, 

TRINIT1 COUNTY BOARD OF SUPBRVISORS 

BY~' taM 7rJ 1!L.!t-z 
~rk of the Board 

r \ \ '!~ , 
AE'3 ,.,. 
I>C 

AA 

MINING fiSHING ll/Mll!l 

-
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RESOLUTION NO. 48-75 

WHEREAS. Assembly Bill 278 would add ~ unnecessar'y author'lty 

tor condamnatttn of pl"Operty fOl" open upace PUI"pOSU by local agencl_; and 
, ' 

WHEREAS, Asaambly 8111 278 ope,. up tor Uttgatlen Issues en 

nec-.ltyand ethel" matters, ancI 

V>1-iEREAS, the gtlneral effect or AS 278 til to expancl the authortty 

of local agenctes to condemn while con-plleattng condemnation pl"OCedUI"8S. 

,NOW, THEREFORE, BE IT RESOLVED thai: the Board or Super­

vlaol"8 of the CotIIty or Tr'lnlty Ul"ges the Call1'omta Legislature to deteat AasemlJ!y 

BttI 278. 

BE IT FURTHER RESOLVED that a copy of this resolution be sent 

to Senator' RandOlph Collier. Assemblyworr.an Pauline DaviS and Assemblyman 

McAlister' • 

PASSED AND ADOPTED by the SoaI"Cl or Supel"vlsors or the County 

of Tr'lntty, State of CatifOl"nta, at a regular meeting of said Boal"Cl held on the 

19thday or May, 1975, by the follOWing vote: -
AYES: Supervisors Harriaon, Bush, Adrian, Yutz. Wixson 

NOES: None 

A8S!:NT: None 

ATTEST, 

HELEN .J. SMITH 

/8/ Eugene Wixson 
cHAiRMAN - soal"Cl Of Supervisors Of thi;' 
County of 1r'lnlty, State of CaUtornia. 

cOiOnty Clerk ana EX-Offlelo Clerk Of the 
Board of Supel"vlsors or the county of 
Trinity, State ot'Ce.Ufomla. 

By lsi Barbara M. Rhodes 
-----~--~~~----------------Deputy 


