
6/12/75 

Memorandum 75-43 

Subject: Study 23 - Partition of Real and Personal Property 

This memorandum presents for Commission review problems that have been 

raised concerning the Commission's propesed partition statute (AB 1671). 

It includes matters presented but not considered at the last Commission 

meeting. 

§ 872.010(d). "property" defined 

Mr. Elmore recommends that the words "right, title, estate. lien, or 

other interest" be deleted from the definition of "property." WhUe the 

staff believes that these words are helpfUl in determining the meaning of 

the word "property" as used in the partition statute, the staff also believes 

that they could be deleted without undue violence to the statute since the 

statute is 60 drafted that, whenever it is critical that "interests" be re. 

ferred to, a reference to interests is made. See, ~ Sections 812.210 

~pe:rsons authorized to cOI!lll1ence partition acUon) .. 872.230 tcontents of 

complaint), 872.510 (JOinde~ of defendants). 

§ 872.110. SUperior court 

'Mr. Elmore has indicated that existing venue prOvisions for partition 

actions are inadequate because they do not deal with personal property at 

all. '!'he staff suggests that Section 872.110 be amended to read: 

§ 872.110. ill,. ..... ca •• Jurisdiction and venue 

872.110. i!l The superior court has jurisdiction ot actions 
under this title. 

(b) The proper county for the trial of actions under this 
title is: • 
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(2) ~~ere the subject of the action is personal property, the 
count in "hich the personal roperty is rinci lly located or in 
" ch the defendants, or some of them, res! e at the commencement of 
the action. 

(c) Upon motion, the court may change the place of trial to 
another county "hich is a proper county for trial, for the convenience 
of witnesses or to aid in the expeditious determination of the action. 

Comment. Subdivision (a) of Section 872.110 continues a portion 
c:f ,f.qrn.-er Sec,tion. 75';. Subdivision (b j( 1 ) coilt'l.iJues· iSIlguage formerir 
found 1n Section j'f2 as to real pro erty and broadens it to'9. 1 to'" 
cases involving real and ersonal property. Subdivision b 2 is new. 
Com re Section 395 venue. Subdivision c limits the rounds for 
venue c nge as well as the counties to which venue rna be cha ed. 
Compare Section 3 et seq. transfer of actions. 

Note that, in this draft, besides providing venue rules, subdivision (c) 

limits change of venue. 

Adoption of this provision will necessitate the following conforming 

amendment: 

Code of Civil Procedure § 392 

392. (1) Subject to the power of the court to transfer actions 
and proceedings as provided in this title, the county in which the 
real property, which is the subject of the action, or scme part there
of, is situated, is the proper county for the trial of the following 
actions: 

(a) For the recovery of real property, or an estate or interest 
therein, or for the determination in any form, of such right or interest, 
and injuries to real property; 

t@~ 1£l For the foreclosure of all liens and mort~ges on real 
property. 

(2) The proper court for the trial of any such action, in the 
county hereinabove designated as the proper county, shall be determined 
as follows: 

If there is a municipal or justice court, having jurisdiction of 
the subject matter of the action, established in the city and county or 
judicial district in which the real property which is the subject of 
the action, or some part thereof, is situated, such court is the proper 
court for the trial of such action; otherwise any court in such county 
having jurisdiction of the subject matter of the action, is a proper 
court for the trial thereof. 
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Comment. The provision formerly found in subdivision (l)(b) of Sec
tion 392 is continued in Section 872.110(b)(I)(partition). 

§ 872.210. Persons authorized to commence partition action 

The Commission at the last meeting determined that the Comment to this 

section should indicate that the section authorizes partition by owners of 

community property. The staff believes the Comment should also indicate 

that the section overrules the recent case of Akagi v. Ishioka (Ct. of Appeal 

1975), holding that a remaindermsn may not obtain partition as against a life 

tenant. A copy of this case is attached as Exhibit I (blue). 

The second paragraph of the Comment would be revised to read: 

Subdivision (b) supersedes the first portion of former Section 752 
relating to real property. Under subdivision (b), an owner may seek 
partition whether or not he is a joint tenant or tenant in common. He 
may, for example, be a sole life tenant seeking partition as against 
the remaindermen or vice versa. Contrast Akagi v. Ishioka, Cal. 
App·3d __ , _.£:.!.:. Rptr. (1975) (rem81iidemin.!!!!2 not Obt'arn
partition against life tenant). Or ~ may ~ ::. spouse seeking parti
tion of community property. Contrast Jacquemart v. Jacquemart, 142 
car. App.2d 794, 299 P.2d 281 (1956); ~ ~ Civil ~ Section 5127 
-r-eIther spouse ~ the management ~ control" £!. community propeEtYI. 
It should be noted, however, that ~e~~ke~ a @~eBaB~7 B8~ a ~e~@8B 
@eek~B~ ~~~~48B 8S ee~weeM s~eeess~¥e eB~~e8 ~8 eB~~~le~ ~e ~~4~~8B 
as a ~~~e~ 8~ ~~gB~ partition ~ to concurrent interests ~ subject ~ 
the doctrine of waiver and that partition as to successive interests is 
SUbject ~ eqUitable consIderations. See section 872.710. 

The Commission also requested the staff to research the extent to which 

property on which a homestead is declared may be partitioned. Basically, 

homesteaded property is subject to partition with two exceptions: (1) com-

munity property on which a homestead has been declared may not be partitioned 

because community property generally may not be partitioned; (2) joint 

tenancy property on which a homestead has been declared by the wife may not 

be partitioned by the husband because the homestead statute permits the wife 

to create a homestead on her husband's as well as her own undivided interest 

in the property. For a detailed discussion of the existing law, see the 

study attached as Exhibit III (White). 
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The Commission's recommended Section 872.210, by extending the right to 

partition to community property, could arguably change the law as to parti-

tion of homesteaded community property. However, this would be a case of 

first impression and ·"hether "the coun. would permit partition is specula-

tive. The COIT~ission's recommendation would appear to make no change in 

the case law precluding a husband from partitioning joint tenancy property 

homesteaded by the "ife since that ca se law came under the exi sting statute 

that appears to authorize partition by a joint tenant and the Commission's 

recommendation would continue to appear to duthorize partition by a joint 

tenant. The sta ff ha s concluded tha t there is no need to change the section 

or Comment on this point. 

§ 872.430 (new). Cld im for a ffirma tive relief 

Mr. Elmore ha s pointed out tha t, .,here a defendant in a pa rti tion 

action has a claim for contribution, and the like, he must raise his claim 

by cross-complaint. Mr. Elmore believes that provision should be made for 

accomplishing this in the answer. The staff suggests that the following 

provision be added: 

§ 872.430. Claim for affirmative relief 

872.430. The anS1,er may set forth any claim the defendant has 
for contribution or other compensatory adjustment. 

Comment. Section 872.430 is new. It avoids the need of the 
defendant to file a cross-complaint for affirmative relief. Compare 
Section 431.30(c)(affirmative relief may not be claimed in the 
answer) • 

§ 872.720. Interlocutory judgment of partition 

Mr. Elmore has pointed out that the partition statute does not make 

clear that the interlocutory judgment may determine the manner of partition 
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in appropriate cases. The staff suggests that subdivision (8) of Section 

872.720 be amended to read: 

§ 872.720. Interlocutory judgment 

872.720. (a) If the court finds that the plaintiff is entitled 
to partition, it shall make an interlocutory judgment that determines 
the interests of the parties in the property and orders the partition 
of the property and, unless it is to be later determined, the manner 
2! partition -- - - --

§ 873.010. Court authority concerning referee 

Mr. Elmore has noted that the section dealing with the court's authority 

over referees lacks a provision permitting appointment of a new referee. The 

staff agrees that this would be a useful addition to the listing of the sec-

tion: 

§ 873.010. Court authority concerning referee 

873·010. 

* * * * * 
(b) The court may: 

* * * * * 
Appoint ~ _n_ew_ referee. 

§ 873.820. Application of proceeds of sale 

This section provides that, if property is sold in partition, the pro-

ceeds are applied first to the costs of partition, then to pay liens of the 

parties (except liens which under the terms of sale are to remain encumbrances 

on the property), and, finally, the residue to the parties in proportion to 

their interests in the property. Mr. Elmore points out that the lien proviSion 

is incomplete; the residue should be used to pay ~ liens (not merely liens 

of parties), except those thdt are to remain on the property. 
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Section 873.820 as amenCled 1,'Quld read: 

873.820. 
applied in the 

The proceeds of sale for any property sold shall be 
follmling order: 

* * * * * 
(c) Payment of any liens sf pa~~~e5 on the property in their 

order of priority except liens \,hich under the terms of sale are to 
rema in on the property. 

* * * * * 
The following language would be added to the Comment: 

Subdivision (c) provides for payment of liens on the property. (including 
liens on undivided interests in the property) regardless whether the lien
holder is a party unless the property has been sold subject to.the lien. 
In case of a dispute concerning payment of a lien, the proceeds may be 
deposited in court pursuant to Section 873.810 pending resolution of the 
dispute. 

The result of these changes would be that a lienholder need not be made a 

party to the partition action in order to have his lien discharged in the 

action. 

§ 874.230. Unrecorded interests known to plaintiff 

This section provides that a judgment of partition does not affect the 

interest of an occupant or an unrecorded interest in the plaintiff's share 

of the partitioned property or proceeds ·,;here the plaintiff knew of the 

unrecorded interest, or should reasonably have knmm of the occupancy, but 

failed to join the occupant or interest holder in the partition action. 

Mr. Swift, counsel for TJestern Title Insurance Company, has several 

concerns with this section. See Exhibit II (yellOW). His first concern is 

that, because this section is an exception to the rule stated in Section 

874.210 (persons bound by judgment), Section 874.210 should mention the 

exception. The staff notes that the Comment to Section 874.210 mentions 

the exception and that Section 874.230 is prefaced by a "notwithstanding" 

clause. The staff believes no change is necessary on this point. 

-6-



Mr. SFift' s next concern is ttat the term "oCCUI~nt" is not defined--

does it mean oil lessee, easellient holder, tenant farmer, and the like? 

The staff believes that tt.is is a good point. The Commission probably 

intended to include only persons L, actual, as opposed to constructive, 

possessioG of the property, aGd only persons in lawful possession. How-ever, 

rather than amend the sectiod to include "a ctual and lawful possession" 

language, the staff recommends the t He simply delete the "occupant" concept. 

Since the plaintiff is the owner of a substantial interest in the property 

which he is seeking to partition, he "ill presumably in the ordinary case 

have actual kno"ledge of any person in actual and lawful possession of the 

property, albeit that person's interest is unrecorded. For this reason, the 

staff believes that "e can keep only the "actual knowledge" of an unrecorded 

interest provision of Section 874.230 and still pick up nearly all the cases 

the Commission intended to cover by the "occupant" provision. 

Mr. SHift's final point is that the standard for joining parties in 

Section 872.510 (interests actually known to the plaintiff) and the standard 

in Section 874 ... 230 should be the same. The staff agrees, and elimination of 

the occupant provision as recommended in the preceding paragraph 1-TOuld 

accomplish this. The staff recormnends that Section 874.230 be amended to 

read: 

874.230. Notwithstanding Section 874.210, where SR-e€€~~R~-e¥ 
e~~~~ a person having or claiming an unreccrded interest in the property 
or part thereof was not a party to the action but ~Be-ee€~~R€y-~easeR
aB"y-sRe~"E!-Ba"e-'eeeR-kRe"R-e .. the existence or claim of the interest 
I<'as actually knmm to the plaintiff at any time before entry of the 
interlocutory judgment, the judgment does not affect the interest of 
such e€€~FaR~-8F-e~Re~ person in the portion of the property or proceeds 
of sale thereof allocated to the plaintiff. 
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§ 874.240 (new). J·udgment defined 

Mr. Elmore has discovered a technical gap in the statute which would be 

filled by the a ddi tion of the follmring provi s ion: 

§ 874.240. Judgment defined 

874.240. As used in this chapter, "judgment" includes a conveyance 
or transfer of the property pursuant to Section 873.790 or Section 
873.960. 

Comment. Section 874.240 continues the substance of former Section 
787 which providei the effect of a conveyance of property in the parti
tion action. 

Absent this proviSion, it could be ar~ued that the sections relating to the 

effect of the judgment apply only to division and not to sale of the property. 

§ 872.850 (new). Sale of "hole property or interests 

The Commission at the last meeting expressed concern over the problem of 

partition as to particular interests where sale of the interests "0111d not 

bring an adequate price. Belo" is a draft of a section designed to permit 

sale of the vhole property ,[here the defendant sho,rs that sale of the interest 

«ould be unfair. It is arguable that the burden should be reversed and that 

sale should be of the 1{hole property unles s the plaintiff sho"s tha t sa Ie of 

the individual interest s would be equitable. Hovever, the staff believes tha t 

this procedure ,TOuld in effect negate the Commission's decision to permit 

partition of individual interests. 

§ 872.850. Sale of 1{hole property or interests 

872.850. ',·,'here partition is sought as to less than all the 
interests in property and the court has ordered that the property be 
sold, the sale shall be of the interests as to which partition is 
sought unleas the court finds that sale of the Whole property would 
be more equitable to the defendants. 

Comment. Section 872.850 is new. Partition by division "ill 
be appropriate in many cases ",here partition is sought as to less than 
all interests in property pursuant to Sections 872.230 and 872.510. 
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Hovever, where division is inappropriate and the court orders sale 
pursuant to Section 872.820, Se ction 872.850 requires thE: t the interest s 
be sold unless sale of the whole property ,wuld be more equitable to the 
defendants. This section is designed to protect defendants owning 
interests in property that '.wuld bring substantially less than their 
true value if they ;jere marketed as individual interests. 

§ 873.080. Disposition in accordance \o.'ith law 

A' the last meeting, the Commission determined to remove the statutory 

duty from the referee to comply ,dth applicable zoning, subdivision, and simi-

lar regulations, and to give the court continuing jurisdiction in case the 

judgment is not in accordance '.<ith suct la,,'s. Section 872.860 below removes 

the duty from tree referee, and the Comment makes clear that the section does 

not indicate '''hen any particular 1811 may nor may not be applicable: 

§ 872.860. Division or sale in a ccordance with la" 

872.860. The sale or division of the property shall comply "ith 
all la"s, regulations, and ordinances governing sale or division of 
property including where applicable, but not limited to, the following: 

(a) Zoning requirements. 

(b) Environmental impa ct report and similar requirements. 

(c) Subdivision and parcel map reQuirements. 

(d) Land dedication requirements. 

(e) street opening and closing provisions. 

Comlnent. Sec'cion 872.860 is ne". It makes clear that the sale or 
division must conform to any laws that Fay be applicable. Section 
872.860 does not determine 1<bether.a particular law will be applicable 
in a particular situation. For authority of the court to modify a 
judgment of division or sale that does not comply "itlr applicable laws, 
see Section 872.150. 

Section 872.1;;0 belm, gives the court continuing ju:cisdiction over 

subsequent proceedings: 

§ 872.150. ContinuinG jurisdiction 

872.150. l\fter entry of judgment, the court ha s continuing juris
diction over any further proceeding to cure any failure of the judgment 
to comply "ith any applicable laws, regulations, or ordinances governing 
di vision or sale of property. 
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Connnent. Section 872.1~0 ie new. See also Section 872.860 
(di vision or sa le in a ecol'da nee ,,{i t.ll 19. w) . 

Operative date 

I·k. Eln;ore has discovered hlo defects in the ope~ative date provisions. 

Subdivision (c) inadvertently fails to contain an indication of ,·,hat law 

controls in cases n;entioned in the subdivision; the operative date provi-

sions contain no stgtute of limitations cutting off the partition right 

of a lienholder. These defects ·,·;ould be cured by the following amendment: 

(a) This act shall become operdti·,e on January 1, 1977. 

* * * * * 
(0) Sections 872.210 and 872.710 of the Code of Civil Pro

cedure do not dpply to an action connnenced prior to the operative 
date and the la,,' applicable thereto prior to the operative date 
applies.- - -- - --

* * * * * 

Respectfully submitted, 

Nathaniel Sterling 
?ssistant Executive Secretary 
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THE CASE 

The plaintiff (appells;}t herein) filed a first 

amended complaint conta.ining two counts. Thc defendant 

(respondent herein) attacked each count separately by 

general denrutJ::er· for failure to state a. cause of action. 
'- ._--- - ~ ----~-- .•. --. - .-- -_ .. - . _." ---.--_. _. --.------- ----

2. 

The court below sustained the demurrer to the first count 

with leave to amend and overruled the demurrer to the 

sccond count. The pbilltiff voluntarily dismissed his 
1/ .-

second count- and refused to amend his first count. The 

trial court,on defendant1s motion, ordered dismissal of 

the plaintiff's action as to the defendant. The plaintiff 

has appealed from the judgment (order) of dismissal. 

THE ISSUE 

The sole issue on appeal is whether, under section 

752 of the Code of Civil Procedure, the plaintiff (remainder

man o,ming a v~,st~d interest) may have partition as against 

defenda~t (owning a life es~atc) in real p~operty. 

The~ri.al court_ held that, under the circumst:lnces. 

nO partition was prov;l.ded for by section 752. 

1/ While this is stated in appellant's brief, it did not 
appear in the clerk's transcript on appeal. On our own 
motion, we have augmented the record by having the superior 
conrt file brought before us for consideration. That file 
supports the stated fact. 
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3. 

THE FACTS 

The plaintiff's pleading describes three parcels 

of rebl property all situ1cec in Los Ang~les. California. 

It is alleged that "Plaintiff owns a fee title to the 

subject property and defendant RIICHI ISHIOKA holds a life 

estate to same." It alleged that "Plaintiff desires a 

partiti.on of the subject property according to the respec

tive rights of plaintiff and defendant." It further alleged 

that "An equitable partiti,on of the whole property is 

impracticable and a sale of the property and a subsequent 

division of the proceeds of said sale in proportion to the 

respective interests of both Plaintiff and Defendant will 

be in the best interest of both Plaintiff and Defendant." 

There is no claim ma1e that the defendant violated 

~~ydut7 owed by a life estate o,mer (see Civ. Code, §§ 818 

and 840) or that plaintiff had any rights based on other 

than that above swmnarized and quoted from plaintiff's 

pleading. In short, plaintiff seeks only partition of the 

real properties by sale and division of proceeds. He bases - ------_. ---.. _ .. -.---......:---~-- ~-

his claim solely upon the fact that he is owner of. the 

remainder and defendant is owner of the life estate in the 

subject real property. 

THE LAH 

____ >~ "In this state partition of real property is a 

speCial statutory proceeding available only under circum-

stances authorized by Code of Civil Procedure section 752. 



4. 

[Fn. omi t ted. J The ac ti.on ma}' be ma tn talned only by a 

person havinr, the interest described by statute. {Ryer v. 

F1etchE.E...fu'cr Co •• 126 CaL 482, 483 [58 P. 90S} ;J:lcguemart 

v. Jacguemart, 142 'C.11.App. 2d 794, 796 [229 P.2d 281]; 

Bacon v, Wahrh.'lfr.ig. 97 Ca1.App.2d 599. 603 [21S P.2d 1441.)11 

(Pow..£!§. v. Pov!.£!£" 221. Ca1.App. 2d 746, 748 i 1] [34 Cal. 

Rptr.835J.) 

Section 752, delineates those persons and only 
______ ~. 0_'_" 

those persons who rna! maintain an action for partition of 

real property. 

The section was based on the Practice Act, section 

264 (Stats. 1851, eh. 5, p. 93), and after intervening 

amendments, was enacted in 1872 as section 752 of the Code 

of Civil Procedure. As so enacted; it provid_cd: _ ... _--" ---

"When several eo tenants hold and are in possession 

of real property as parceners. jOint tenants, or tenants in 

common, in which one or more of them have an estate of 

inheritance, or for life or lives. or fer years, an action 

may be brought by one or more of such persons for a parti

tion thereof, according to the respective rights of the 

persons interested ulerein, and fer a sale of such property, 

or a part thereof, if it appears that a partition cannot be 

made wi,thout great prejudice to the owners." 

This language was considered in Jameson v. 

Hayward, 106 Cal. 682, 686-687 [39 P. 1078J. The court 

pointed out that at least two things were required, (1) 

hold and possess; and (2) cotenancy interest. As to the 
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second of these, it: 10,',3$ :',elct "L t ::'5 .. nly the cotenants 

mention'2d ••• who c,].;'. l:>rirtg c:ne ,act::ton for partition, 

and it is on1.y that: real. .n:'lp:n:ty whit:h 1.s thu5 held by 

It is the cotenancy 

Saveral persons 

together L11y'J;.rn a thL,1g ",ithnut :)~:~Lng <::otenant:s thereof. 

and i.n such e case, under. a statute like our own, no 

p:u: I:i tion can b·:, had.. rt (P. 686,,) This was furthe.r 

explained by the court: (p. 687) : " It (Hart:in v. Walker . • • 

58 Cal. 5901' does not, however, go to the extent of holding 

that any person having. an estate in land, but not holding 

as a coparcener, joint tenant, or tenant in common, can 

maintain an action for partition. It has often been said 

by the courts that the first inquiry in an action for pai:ti~ 

tion is. Is there such a cotenancy established as warrants 

the action?" 

In 1919, section 752 ~~aa amended by substituting 

"When several cotenf;~'.ts OWl. ::eal property as joint tenants. 

or temmta in common" for "When se,ret'al cotenants hold and 

are in possession of real property as parceners, joint 

tenants, or t"ma.nt~ in cOtn:l1on" at the beginning of the 

section. Under the amendment. While the requirement of 

''hold,'' i.e •• own, was retained and "possession" was elimin

ated, there was no change in the requirement of cotenancy 

interest as the latter was discusse.d in Jameson v. Havward. 

supra, 106 Cal. at pages 6S6-687. TIle statute, as amended 

in 1919, was presented for consideration in Geary v. 
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~J (1% P. SOl. (See also 

tenants in common of real property in whi.ch Josera Boronda 

de Espinsoa .t,,;:w O,)fi,C:t' of a life estate. The tr.ial court 

hei.d tlla-: sir;c;(~ plaintiff was not entitled to possession he 

could not maintain the uetion for partit:f.on. In reversing, 

the appellate court held (51 Cal.App. at: pp. 55-56): 

"We are of the opinion that it is now the rule in 

this state that actual possession, or a right of actual or 

immediate possession, is no longer necessary in order to 

enable a cotenant to maintain an action in partition, if he 

otherwise falls within the provisions of section 752 of the 

Code of Civil Procedure, as it now reads. [Citations.] 

Clearly, under the decisions above noted the plaintiff is 

entitled to maintain this action agninst all the other 

holders of remainder interests in the real property. It is 

unnecessary for us to further consider the question whether 

or not the action will He agE.inst the defendant Josefa 

Boronda de Espinosa, oy,'Uer of the life estate, which is 

raised by some of the authoritier. [citation), for she 

joined in the prayer of the\,g.lainti.ff and certain of the 
, ' 

other defendants tho,t the 'property be parti tloned in conform-
~\ 

ity .. ,ith the interests of the respective parties. It is 

certain. of com:se> tha t the decree in th,o partition suit 

can in nO'l>7ise affect her rights. Furthermore, there is no 

ne(:essity for dlsturbing the interest of 11rs. Espinosa, for 
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sionerr; • by each cn I<.l1.tg his !~ha~ce l..!l seve,: 8.1 ty • subject to 

her 1:1..£:<" estllte, or th.!:- whQie may be sold subject to her 

in teres t:. 

las tly in Ell,3. So fa:!:.' as h,rc concer •• cd, the 1943 amcnd-

mcnt made no ch";lg,, in lan,,;uagc appl::,c;lble to this case. 
2/ 

We quote the secti.on in its prc[;ent lanGUage:-

'I1Jhen several Goteunnts mm ('QuI property as 

joint tenants, or tenants in coallnon, in w'hich one or more 

of them have an estate of inheritance, or for life or lives, 

or for years, or when real property is subject to a life 

estate with remainder over, an action may be brought by one 

or more of such persons, or, where property is subject to a 

life estate with remainder over, by the life tenant, or 

Hherc :real property is subject to a lien en a parity with 

that on which the owner's title is based, by the owner or 

by the holder of such lien, for a partiti\,n .thereof accord

ing to the respective rights of the persons interested 

therein, and for a sale of such property. or a part thereof; 

if it appears that a partiti.on can not be made without 

great prejudice to the parties." 

z/ 
The 1943 anwnclment (1) added "or where r.eal property 

is subject to a lien on a p.:n"ity with that on which the 
o',mcr's title is based, hy the OI·m0.r or holder of 5uch 
lien"; and (2) ~;ubs ci tutcd "parties" for "o\mers" at the 
end of t11c section. 
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• an action [for 

or more of such 

the in.tervening 

lI1atcer5 prescribed in the, omitt~d pardun. 1hi5 first part 

of the section rec;.u:cres cote::lil~1cy to e}:ist. This portion 

of the section remains governed by Jamenon v. Ha)"l::'ard, supra, 

from which we repeat (106 Cal. at p. 686): II [IJ t is only 

the cotenants mentioned ••• who can bring the· action for 

partition, and it is only that real property which is thus 

held by diem that can be partitioned. • •• It 1s the 

cotenancy which gives the right to a partition. Several 

persons together may own a thing without being cotenants 

thereof, and in such a ca,.e, under [provisions of the 

statute relating to the el~ss of plaintif:s being considered]. 

no partition can be harl .• " 

2. A second class permitted to bring an action 

for partit::!.on is stuccd t::> be, "~vhere property is subject 

to a life estate \nth remainder over, by the life tenant," 

and in the absence of meeting this requirement no such 

action may be brought based upon this portion of the statute. 

:3. The r,~rnaining class pe=itted to bring an 

action for pllrti!::ton :!.8 stated t,:;o b~, "where real property 

is fHlbject. to a li'~n on ·.'1 parity wi.th that on which the 
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owner' £ title :L/! bilGed, hy LtlC owner or by the holder of 

such licn," UP0;! che b,\si!, vi: "hic11 llO such action may be 

brought in the absence of meeting this stHted requirement. 

(i In the Cr1f;k at bcp.h, ;;lnintiff noy-'here claims to 
I 
i be a cotenant 01" a life teaant: or to come within the lien 

provisions of the s t<lt1,\te. He fHils to meet anyone of the 
, 
I \, three Cli'lsses. 
L--\., 

Plaintiff argues thnt under CunninghMl v. Frymire, 
---.-~-~-~-~--, . .-,.- -

160 Ctll.App <. 2d 726, 730 [325 L 2d 555], he is entitled to 

partition. In that case. plaintiff Ruby owned an undivided 

one-third interest in the real property and was a cotenant. 

Clearly, she was entitled to have partition, being a member 

of the first class provided for by the statute. Neither her 

undivided one-third interest nor Benjalnin l s undivided on~

third interest was subject to Ilny other interest. It is 

true that the remaining undivided one~third interest was 

subject to a life interest tn Goldsmith. However, this 

would not remove plai.ntiff Rt~by from the c L1SS of a cotenant 

entitled ,to partition. That is not the sItuation in the 

case at bench. 

Est:llte of Ciacomelos, 192 Ca1.App.2d 244 [13 Cal. --_.,---
Rptr. 245,91 A.L,R.2d 956], involved proceeds from condcmna-

tio:1 under cr.linent domain proceedings b;t the s tate regarding 

real property y,Yhich hud been distributed pursuant to probate 

of a ",ill to Ann for life ~Iith rcmair.del~ to Ii bank as 

trustee for: decedent's surviving children. The hank pcti· 

tioned the probate court: wh:i.ch directed that a certain 
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as the '/:3.1'1" of: her life Interes t and 

the bn.lnnce be 1(\ <:;"' ':(:stnm('nl;~~ry trustee 0 The appellate 

court hrl~ (p. 248;: " 'I'he iav'..!s lmen: by Il trus tee of the 

and the p[~ymcnt of the income 

[Ar.:al for life would be carrying out 

merely the prc~(nt value of her life estate in cash." (This 

Is S Lil ted to be t:hr; vLe" or the maj r·d ty of courts which have 

cons1.dcrcd that qU2stion. Sec, e.g., United Stntes v. 

403.15 Acres ~f L~nd~tc~State of Tellll' (U.S.D.C.M.D. 

Tenn. 1970) 316 F.Supp. 655, 6S8.} That is not the problem 

presented in this appeal but the holdlng there ma.de tends 

to support t.he tr.taJ. c,1urt' s determination here. under 

consideration. 

By dic':il in E~~t:...:~j: Gi'!ecmel.2§.., 10)-lp1"a. 192 Cal. 

App.2d at p. 247, it t~a$ sid .. d: " ••• v1e sec no reason why, in 

such a [probat(;j court, the life tenant in a compulsory 

sale should not be (,,;titlct:: ;.:0 the f,flme rights as in a 

partition sale. In fa"t, she should be entitled to greater 

conslderation, for 11 partition of property in which there 

is 11 life estate can.not be had without: the consent of the 

life tenant, thus giving th'1. life tenant the control of 

whether there Gau be a partition sale, whereas in a corupul-

sory sale she has no control whatever." 
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r-nNC;,:;S rC,"-J .. ~,-~''', -.~. --~ ... 

~''. r 
~ :.j i 

the 

! . , Partition, 

the Code. of CJ.vil P.~0cf:dure cQreEully pre.sc"ril.lcs the situa-

ti011S uncier whicb l);tt'tia:ion may be hHd anci the precise 

c lass of perron.s pen:titt.ed to brine tlle action. The plain-

tiff is not ;1Ir;OHt; t':1osc P01:S011S, 

,/ 
,I 

A life estate with remainder over in real property 

frequently is created by will or deed and the obvious intent 

or desire of the creator is to provide haven and, in some 

instances, income to the life tenant for life without inter-

ference. That intent or desire \·lOltld be destroyed were the 

remainderman allowed to fon:e pa.rti.tion ",gainst the life 

tenant. We do aot believe that scctir.m 752 Has intended to 

»ermit this to be doc'-". 
j '" 

is prcse~ted where ~~e 
i 

/ acquiesces or joil.s :1..1 
'I r ' 

here is presented. 

Of: cour.se, a cl:LffcJ:{;nt situation 

life tenant seeks p;rj::I.tion or 

the partition. ilut no stIch situation 

CERTIFIED FOR PUIILICATION 

HANSON, J. 

We concur: 

LILLIE. Ac ting P .. 1. 

'rnOH2S0N, ~T. 
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EXHIBrI' II 

CALIfORNIA lANtJ TITLE ASSOCIATlON 
P. (). HOX 171' 

!"jEAN E. MCC.ARTH\' 

Hr. J·ohn H. DeNoully 
Executive Secretary 

o;.,"'(H,~.MF:-..lTO. f:l\.f.IFORN!A ()',801 • i~;i(,) 4'-1.:~(,~7 

April 22, 1975 

California IJa'i.<l Revision Commission 
Stanford Law School 
Stanford, California 

RE: Proposed New Partition Procedures 

Dear John: 

Enclosed for your. review and comment is a recent 
cOllU1lunication I received with respect to your 
efforts in the partition area. 

If you have further questions please let me know. 

SE.'1/kh 

Enos. 

Sincerely yours, 
( 

.);<"L-_J ,.' 

Sean E. McCarthy 
Vice President -
Legislative Counsel 
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Sean E. HcCarthy 
Vice President - Legislative Counsel 
California Land Title Association 
P. O. Box 13968 
Sacramento I California 95813 

April 9, 1975 

Re: CLTA LegislativE, Subcommittee to Study 
Proposed New Partition Procedures 

Dear Sean: 

It is possible that my complete approval of the proposed 
legislation regarding partition actions derives from one or 
more of the following grounds: . my confidence in the committee, 
my insufficient review of the material, or my ignorance. 
Nevertheless, the only concrete objection I have arises from 
the comment in the Second Paragraph of page 10, referrin9 to 
matters covered by 874.230, p. 75, and the comment followLng on 
p. 76. 

874.210 covers the binding effect of the judgment on per
sons not a party to the action having or claiming an interest 
not of record at the time the lis pendens is recorded, or if 
none, at the time the judgment is recorded. It does not except 
the effect of 874.230, though this section makes exception to 
the effect of 874.210. 874.210 and 872.510 cover interests, 
whereas 874.230 covers interests of "occupant or other person 
havin9 or claiming an unrecorded interest, Note the distinc
tion Ln 874.230 between "the occupancy reasonably should have 
been known" and the claim of interest "actually known." 

My concern naturally would arise where we are asked to in
sure the physical portion going to the plaintiff. We would not 
be concerned with proceeds ordinarily. If we are asked to .issue 
a CLTA policy, we assuna the policy would exclude any unrecorded 
interest and specifically does exclude the interest of an occu
pant, We would be on shakier ground where we issue an ALTA, 
since we do not have the specific exclusion of the interest of 
the occupant and would probably have to defend against the claim 
of the unrecorded claimant. It further bothers me that "occu
pant" is not defined. Does it mean, for example, oil lessee, 
easement holder, tenant farmer, etc. 



Sean E. NcCarthy ~ 

- I. - April 9, 1975 

Vie may of COV1~~C s ~_F,n} .~' --;0 ':. \,j,))"":"j~\' :.~;~·c~_! .. such unknown 
interes ts as a calc;uL tcd' r:l:,'" r(c~ yi.nr, upon our subrogation 
rights undt'!r implied "J.~~rl:\~l.nt.·J.t:::!-·, l",'h(~Y1 vie -'!.:i.)sure do buyer from 
the plaintiff. In ~lr<.,t C-DSC; ~:h(Jught I feel thtLt an exception 
should be made LCl 874,;.;lO, ":)::clll;a,lt" :;bould be defined, and 
the differences r.,eC:I-'G( n ",;tu,tl. alld ":onsLr1Jctive knowledge 
and the diffe:rcnccs bpt',,12cn i;"terests alid intere5ts of occu
pants aGd olher P,,1'50[15 should be (oU.minated or made con
sistent in the Lhn,e secti,c'ns, 872,SlO, 874.210 and 874.230. 

I hope the foregoing ma>:es some sense and may be of some 
use .... 

Best regards, 
'-. . 

. r"t (1_",-,,-
ilean A. Swift 
Vice President and Counsel 

DAS:bo 



EXHIEI'!' III 

gO'ORANDL;'] 

'EO: Nat 5:t:crJ ins 

FR01~: Bob Eurphy 

SUBJECT: Partition of land subject to homestead 

It :is the (Jener'a.! rule in Cali£ornj,a that a statutory 

homestead interest docs not deprive a cotenant of the right to 

have the property partitioned. ~qulbb v. Squibb. 190 Cal. App. 

2d 766, 770, 12 Cal. Rptr. 346 (1961); Young v. lIessler, 72 

Cal. App. 2d 67, 69, 164 p.2d 65 (1945); Pridde1 v. Shankie, 

69 Cal. App. 2d 319, 325, 159 P.2d 438 (1945). See Estate of 

Kachigian, 20 Cal. 2d 787, 792, 128 P.2d 865 (1942). This is 

because a ootenant may declare it homestead on "his undivided 

interest," Squibb v. 0quibb, 190 Cal. App. 2d at 770; ~oung 

v. Hessler, 72 Cdl. App. 2d at 69; and F·'the other cotenant's 

interest is in no way affected;" .I'!itate_of ,_Kachigi."n, 20 Cal. 

2d at 792. 

There is an exception to this rule which protects 

against partition homestead rights perfected by a wife on 

property mvned Jointly 'Hitch her husband, at least so long as 

the parties remain married. ~al t£!! v. Kal ton, 59 Cal. App. 

2d 26, 31-37, 138 P.2d 54 (1943). Accord, Johnson v. Brauner, 

131 Cal. App. 2d 713, 722, 281 P.2d 50 (1955) (dictum); Kaupe 

v. KauE£, 131 Cal. API" 2d 511, 514. 280 !'.2d 856 (1955) (wife, 

-1-



who had creat.cd r.cme.stl.!(jG.. i denied Pi:.ll::t-it.:'on) ~ 

The law to te applied if the husband or wife seeks 

a division or ~ale of homeste .. ldc(! property depends upon whether 

the purported cotenancy i~ a true cotenancy, or whether the 

property is actually cor.,nnmity nob>'i.thstanding its description 
1 

in the deed as a cot~nancy.~ If the homesteaded property is 

actually community property, t.he court appears to have dis-

cretion under Civil Code 4800, in an action for dissolution 

of marriage or for legal separation, either to order a sale 

of the property or to make a conditional award to the wife 

if she has custody of the children. Supplementary Report on 

the Family Law Act, Assembly Daily Journal, February 26, 1970. 

See Civil Code section 4800(d).2 

If the property is a true cotenancy, h?wever, with 

each party owning his or her undivided one-half interest as 

separate property, the family court lacks jurisdiction to 

divide the property. ~, Maher v. Maher, 216 Cal. App. 2d 

30, 31, 30 Cal. Rptr. 516 (1963); Barba v. Barba, 103 Cal. 

App. 2d 295, 396, 229 P.<d 465 (1951). The question thus 

1 The form of deed is not conclusive, and either party 
may show that their intention was that the property be held as 
communi ty. 7 witkin I Su.rmTlary of California Law, Community 
Property, section 49, at 5140 (1974). 

2rormer Civil Code section 4808 specifically ·authorized 
"partition or sale" of community property subject to homestead. 
Section 4808 was repealed and section 4800 vias amended in 1970 
to ensure inclusion of the homestead value in the equal-division 
provision~ of section 4800. In re Marriage of Paddock, 18 Cal. 
App. 3d 355, 360, 95 Cal. Rptr. 652 (1971). 

-2-



posed is: w}~en can a :o~~:·!~arit ontaLD partiticn 01: a true 

cotenancy sur: ject t:c- a w~u_-i 1-i].1 hOLie3tead? The a::swer to this 

decision retains today_ 

1A~al ten 59 Cal. Apr. 26 26, 138 P.2d 54 

(1943', held that the hU5Dand cocld not obtain partition of 

joint tc:nancy pro-;?erty \'lhere -the hOm(~5tectci declaration had 

been filed by the "ife, at least vlher€' the parties we:t'e still 

married at the ti~e of the partition suit. The rationale of 

the Walton case was two-fold. First, the court erroneously 

observed that a homestead generally "may not be made the 

subject of an act-ion for partition," 59 Cal. App. 2d at 31, 

although the court acknowledged the case of ?state of Kachigian, 

20 Cal. 26 787, 128 P.2d 865 (1942), which concluded the 

opposite, 59 Cal. App. 2d at 37. The central basis for the 

Walton decision appears to have been the correct observation 

that Civil Code section 1238 allows t.he wife to declare a 

homestead in the separate property of the husband. 59 Cal. 

App. 2d ~t 33.
3 

Her homestead thus attaches to t.he whole of 

the property am'. not 11,;rely to her undivided one-half interest. 

3The constitutionality of this statute may be in 
doubt, since the husband cannot declare a homestead in the 
separate property of the "l:eie without her consent. Civil Code 
sections 1238(d), 1239. 

-3-



i~cc~rc1 r Squibb 

76f:~ ?l'.-iddel v~ 

11' thi'j ','; L.Lc.rall,· the baS1S for the l'Ia1ton 

property 11('ld i~ cote~anc~ a~d ~llLject to a marltal horne-

s'cead woulc; ccr. t::. ~-Ytle d.J ter t.he , 1-' 5 partlcs dlvorce. But ,this 

appears not to be the rule. In the Walton case the parties 

were still married at the time the partition suit was carried 

on, there having been entered merely a decree of legal separa-

tion. 59 Cal. App. 2d at 28-29. The case implies that the 

result would have been different had the parties been divorced. 

59 Cal. App. 2d at 29, 34, 36. Similarly, in the cases of 

4After a deccee of leqal separation, the wife may 
declare a homestead only as to her undivded one-half interest, 
and the husband is not ba:cre,"l from obtaininn partition of the 
homesteaded property. Wi1trakis v. Wiltrakis, 244 Cal. App. 
2d 257, 259, 53 Cal. Rptr. 97 (1966):-----' 

~Although the cases are in "apparent conflict" as 
to whether a homestead is ill'! estate in land or merely an 
exemption not otherwi.se Qffec ::ing title, the l)revailing view 
is that a homestead creater; no new or additional title, but 
merely affords certain immunities to the existing title. 25 
Cal. Jur. 2d, Homesteads, section 16-19, at 310-17 (1955). 

-4,-



Johnson v. 3r,iutier, 131 Cd
' 

Ap') , .?d -'.12, 2;11 ".2d 50 (1955), 

and Kaupe --..;' Kt";c;r'e, J..3""1 Cal." /\pp 2a ~·'J..2'1 280 <r";.2d 1;56 '1955)-, 

-6 r , 190 P::.o. J 81 (1920), 

t.he CC~lrt: d q~ ' .. '\- C' 

divorcE:. 

case hold~ no :flcrc -c..::,J.n tn.2.tt. C!.lvorcc. :it:.erninat.es the wife's 

homestea.d inte.r·es t in '"hat had been her husb·'lnd· s separate 

property, unless assigried to ier," California Bank v. Schlesinger, 

159 Cal. App. Supp. 854, 866-67, 324 F.2d 119 (1958). 

'::'hus, ~f the Squibb, Walton, and Lang decisions are 

read in harmony with one anot.her, all cotenancies subject to 

a homestead.may be partitioned, except a cotenancy subject to 

a mari.tal homestead declaration filed by the vlife where the 

marriage remains intact. 

It is di:=ficult to Sf-~e ~.vhy cornrrmni,ty property subject 

to homestead must be divided, a"larded to one of the parties, or 

sold in a proceeding for 1eg~1 separation,' while a cotenancy 

GDespi'Le language to the contrary ill the Lang case, 
the marital homestead does not tcerminate ipso facto upon divorce. 
s:;ali for:nia ~an~ 'l, ~c::hlesinger, 159 Ca LApp. 2d SllpP. 8 S 4, 859, 
32.fP:2cr-IT9 (1958) (C);ha,lIstivc review of caGe law at paqes 
859-li7). SeE. Civil Code s,~ct.iO:lS 4800 (a), 4810; In 1'e l~arriage 
of Paddock, 18 CaL Apr. 3d 355, 9S Cal. RpU:. 652 (1971). 

7(";"'1 eo"", '·'ect'l'n. AOO'O!!", ~ ~~ I ..1... ..... '-"~_.... ..... '. • c ,(~ i 

.,. s-· 
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" i.'Vc.d .. l~~b,,"e, .1.. '\¥ ~.11~ ,::.:~ <:" ":1,-1" J.:'.:: uf j''-l.-.ih~'_,·'" [;". de-::y.in~r 

grant or deny p«rt.i ti~n of prer,eri:y sllbjsn: to a :11ari tal 

homestead prior t.o ." decree 01: dissoluti on of marriage, but 

this situation is S0 li~ited that specific legislation anti-

cipating <:,!,j,s cven'ltJal.i":.y may be undes,L.;:aole. The best 

course is p'cobabl.y tc lee,v8 the I.\ilt:::er to the courts to apply 

or not to ilpply the ~~alJ.:0r. 6ecisi:Jn ir:: t!H:- future G 

-,. __ ._ .• -._._---_ .. "--- .. -----~-----

RWlth the repeal o~ Civil Code section 4B08, the court 
now app,,,ars to lack ti~(, pm-lcl: to as.':ig::, " homestead in the 
husband's separate PI0PCTt~ t~ the wife. See Maher v. Maher, 
216 Cal. App. 2d 30, 31. :1O ('iLL Hpt:-. 516- T96J) i-Barba v. 
Barba, 103 Cal. ;,pp, 2d 39'" 3':)6. 2i9 P.2d 465 (1951). 

9ceRDulet v. Mitchel. 70 Cal. App. 2d 120, 122-24, 
160 P .. 2d 574 (1~,}45) ~ T':1e-Ld\l.~-'Li.(:v.l.sion Corn.ll~ission 1~8comroendation 
affords ?~~titi(ln as ~ ffiatte~ of r~ght to owners of concurrent 
interests, dlid lnd~es Pd~,tii:icn dis=r2~::~o~~ry as to owners of 
successive inte=estS. Proposed Civil Code sec~ion 872.710. 

,,6 
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REC0.MMENDATION . 

}NTRODUCTION 
The statute governing actions for parlition of rea.! aild 

personal propertyiwas enacted in 187::: and has remained 
basically unchanged since. Many sections of the st,1tute are 
obsolete. Some are unduly lengthy or deal with several 
subjects. Their order is often haphazard. A few duplicate 
matters am handled· more adequately by general 
provisions of law governing civil actions.l\early all contain 
archaic or obscure language . 

. For these reasons alone, the Law Revision Commisoion 
recommends that the pilrtition statute be reorg~nized, 
revised, and modernized. In addition, reforms of p.',ration 
procedure of a more substantive character are desirable. 
The major changes recommended by the Commission are 

cl i s () us,ed below; tbe lesser c!unges are noted in the Comments 
to the sections of the prop95ed legislation foliOlving this 
preliminary part, 

. 'utC1IT TO-pARTITION 

Under ble existing partition statute, a coowner of real or 
personal rropertv may obt:lin partition of the property.2 In 
addition, ,he sole O\\"l1er 6fa life estate or a sole lienholder 
(where the lien is on a pnrity wUh that on ,vhich the 
owner's title is t),lscd) may compel -partition of the 
property. In ·/",\Cll of thesC'cases, partition is a mutter of 
right.J The Comrnis,iOll recommends changes reL:itin,; to 
partition of succes,i \'e estates, partition by a li~nho!der, and 
partition as to selected interests. 

I . Partition ()f Successive Estates 

, 

~ 

r -

l 

L 

l·' 

L 

Property held in successive estates generally ;s not 

l Chaph-'r 4 (commco{'ing with Section 752) of TItle 10 of Part 2 of the Code of Chd! 
Procedure. 

t Code Civ. Proc. H 732 tJrJd -:5D~ 
) The unqualifi~d light !.:t jJ..lrlitioll is·Sl!b_;i>-('t~._ to ~ht2' doctrine of w:livcr. For a discll~ion, 

see gt. ... nerally 3 O. ,,'jlkt,l, S:m~r.l.iL.l~j,r:.Cl1'jj)Jrm'.:1 un~ Ht,.~1 Pro~rty § 227 (8th (>-d. 
1973). 
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subject to partition.rtowever, 1927 legislation did add the 
right in California of a life tenant to partition as against a 
remainderman, with limitations as to the manner of 
partition and provisi·:ms for disposition of proceeds in case 
of sale! 

There appear to be three primary reasons that successive 
estates generally are not subject to partition: (1) 
historically, partition as a remedy developed in the context 
of concurrent estates; (2) successive estat<~s cannot 
ordinarily be physically divided; and (3) the relative values 
of successive estates, particularly where the remainder or 
other future interest is contingent, are not self·evident. 
These reasons no longer carry the force they might once 
have had since physical division is no longer entitled to a 
strong preference' and determination of value based on 
actuarial tables and the like in appropriate sil'Jations is now 
commonplace. 

Tl:e Commission recommends that any owner of a 
successive interest in " fee or an est::tte for life or years be 
permitted to seek partition of the property. To prevent 
hardship, the person seeking partition should be required 
to show that partition is in the best interest of all parties. In 
making the determination, the court should consider, 
among otLer factors: (1) the character of the property and 
any chanr,es in the character of the property since creation 
of the su:cessive interests, (2) the circumstances under 
which the successive interests were created and any 
changes in the circumstances since their creation, (3) the 
expense of ordinary and extmordinary repairs, and (4) 
whether taxes or other annual charges have made the 
possessory interest unduly burdensome. II.l cases where 
partition of successive estates is appropriate but hardship 
may result from sale and division of the proceeds, the court 
should ha "ie authority to ~slablish a trust of the preceeds for 
the benefit of the successive interest holders." 

Partition by a Lienholder 

t Cd. Slats. 1.927. Chs. 755~i57; sr-c Code Ci\'. Proc. ~§ 752. 163, 781. Cf. Geary v. De 
Espinosa. 51 Cal. App. 52. 196 P. W (1921) . 

.. See discussion. lilk;}, wl.der "\!anner cf Partition," 
• This fC<'Ommt?nd;.!tion would L"xpand CoJe of Civil Procedure Section 7S1,:1':; amended 

in 1927. See tc xl at note 4, mpril. 
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Code of Civil Procedure Section 7·'52 permits partition by 
the holder of a lien "on a parity \vith that on which the 
owner's title is based," This provision is the resnlt of a 1943 
amendment" and is contrary to the general rule that only 
holders of substanthl interests in the property may compel 
partition. It is clearly speciallegisbtion designed to avoid 
the statutory limits on foreclosure of an improvement bond 
lien,S As such, the Commission recommends the repeal of 
this anomalous provision. 

Partition as to Selected Interests 
The existing partition statute appears to [8quire joinder 

of all interests in the property being partitioned,9 This 
requirement may be to the disadvantage of the parties 
where, for example, there is a favomble mortgage on the 
property \vhich the parties do not desire to disch,lrge in the 
action or there are numerous inconsequential interests 
which will not be materially affected by the partition, 

In such situations, the Commission recommends that the 
party seeking partition be given the flexibility to select the 
interests as to which partition is to be made, This discretion 
would, of course, be subject to the general authority of the 
court to order the joinder of any other part' es necessary to 
the proper disposition of the action!O 

MANNER OF PARTITION 

Partition by Division 
Traditionally, physical division of the property has been 

the preferred manner of partition, California provides for 
physical division in the normal course of events unless it 
appears that division can only be 11lade with "great 
prejudice" to the parties," The Commission recommends 

, CaL Stats. 1941, Ch. "92, § 1. 

S See, e.g., Elbt~rt. Ltd. v. :\'obn. 32 Cl.1.2d 610, 197 P.2d ;")37 (1!J.1.3); Flhert, Ltd. v. Chafe. 
40 GI1.2d 4~d, :25-1 P.2d 20 (l953l; Elbert, Ltd. v. S;m Diel!o, \15 ell. .\["lp.2d 660, 254 
P.2d 98 (1953); Paules v. Elbl'rt, Ltd., 136 CaL .\pp.::'J .3::!ti.::.....-...s P.~J i).jS (1955). 

t S€'f", e.g., Cod~ eil,!. Proe. §~ 753 (lhe- intert'sts of ail JlVT~Ons in the pWpL'rt}' must be 
"set forth" in Ih(' complaint} awl j':,}..J. ("Xo pero;on h;L\'in,~a ('on"',,-'),.ml'l:-" of or claiming 
a lien on the property. or SOLlW p.ut of it, nn~J he Jl)adt" a party to the action, unless 
such COll\."e):rHH.'C or [it'll :.lPPC.1T of n·cord.'·). 

]0 Code Ciy. Proc. ~ :J.S.9 (m:HHblory joind.er). 

11 See Code Civ. PrOC'. H 732, 7.'l:2.J, 76.1. 
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continuation of the statutory preference for physical 
division wi.th the modification discussed immediately 
below. 

Partition by Sale 
In many modern transactions, sale of the property is 

preferable to physical division since the value of the divided 
parcels frequently will not equal the value of the whole 
parcel before division. yIoreover, physical division may be 
impossible due to zoning restrictions or may be highly 
impractical, particularly in the case of urban property. 

The Commission recommends that partition by physical 
division be required unless sale would be "more equitable." 
This new st::mdard would in effect preserve the traditional 
preference for physical division while broadening the use of 
partition by sale. 

Partition by Appraisal 
There are situations where physical division is 

inequitable or impossible, and sale will result in an 
un wanted tax liability or in loss of property which one of the 
owners desires to keep. As an alternative in such situations, 
the Commission recommends that a third manner of 
partition be authorized-partition by appraisaL 

Under the Commission's proposal, if all the parties agree, 
a referee w :1 appraise the property and any of the parties 
may acquire the interests of the others at their appraised 
value. This manner of partition will be an expeditious and 
effective means of terminating the differences among the 
coowners, while at the same time allowing one to retain the 
property without the expenses of sale and ~vithout the 
imposition of undesired tax liability.12 

PROCEDURAL DETAIL 
The existing partition statute provides some detail 

concerning practical proced~lral problems involved in a 

I! See 3 J. Habkin ,& :'1.1. Johnson, Fcdf'IJ1IJlt.:"omc, Gin- :wd F..~tille T:u.1tion § 43.01 (1975) 
(a partition ~:,le is nnrm;llly ~\ taxable di~position but, if the purchase- is br a COO\""ner~ 
it is lreHtl'd as an acquisition of the other's interest, :md the continuing owner has 
no taxablf" g.'li n or 10';;5). 
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p~rtition action. However, that detail is fragmentary and 
often obsolete. 

Authority of Court 
The Commission recommends that the authority of the 

trial court over procedunl details in the partition action be 
made clear. The court should have basic authority and 
control over the action, including the authority to enforce 
its orders in the action by restraining order and injunction. 

Authority of Referee 
Individual provisions of the existing ~;lrtition statute 

appear to grant the referee'l substantial powers of a judicial 
character. These "judicial" powers of the referee should not 
be continued. The referee is appointed to aid the court in 
the practical aspects of . he partition and should not have 
decision·making author:ty. Where there is a question 
concerning the referee's duties, .L.'re referee or a party 
should be pennitted to petition the court for instructions. 

Obsolete Provisions 
The obsolete procedural prOVISions of' the existing 

partition statute should be eliminated. E'lacted over 100 
years ago, these provisions are either unnecessary or 
inappropriate under modern conditions 0 theil function is 
served by other statutes of more general application. Below 
is an illustrative listing of principal pro\isions" of this sort 
that the Commission recommends be repealed: 

~ 763 (partition of property that includes site of 
incorporated city or town; death or 
disability of party during action) 

~ 764 (abandonment of public road on 
recommendation of refeH e and order of 
court) 

§ 766 (effect of death or disability of party on 

13 Code of CiI..il Procedure S('ction 763 pro\oides for a.ppointment of three referees unless 
the parties agree to appointment of one. "nle Commis-sion recommends re .... ersal of 
this pI"o\.1sion and appointment of one referee unless the parties agree to three. 

14 All sections are in the Code of Ci\-il Procedure .. The explanatory st;Itcffient follOWing 
each section number indicltes that portion of the- section wnich the Commis.."ion 
recommends not be continued. See the Comfit-nt to e .. lCh sC'ction in the Appcndix 
to this report for a sl3tement of the reason for the repeal of tne prO"oisions. 
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§ 771 (3) 
§ 773 

§774 

§ 776 

§ 777 
§778 
§789 
§790 
§ 791 
§793 
§794 
§798 
§800 

RUNN!XG llEAD 

judgment; conveyance of property during 
pendency oC action) . 
(,unount due on lien verified by affidavit) 
(proceeds paid into court if no directions 

given) 
(continuance for determination of claims to 
proceeds) 
(proceeds invested for unknown owners, 

infants, parties out of the state) 
(security taken in name of county clerk) 
(prejudgment estimate of value of tenancy) 
(security taken in name of county clerk) 
(agreement of parties to portions; receipt) 
(duties of county clerk making investments) 
(share of infant paid to guardian) 
(share of insane person paid to guardian) 
(reimbursement in same kind of money) 
(persons qualified to make title report) 

SALE PROCEDURES 

Tenus of Sale 
The eristing partition statute lacks procedural detail 

concerning partition sale procedure. For example, the 
conduct :f public and private sales is not fully prescribed, 
nor are procedures provided for sale of personal property. 
The Commission recommends that necessary detail be 
supplied, either by reference to procedural provisions 
governing execution sales or by adaptation, where 
appropriate, of provisions governing probate sales. 

The court should also be given flexibility to determine 
sales procedures and terms of sale [or particular properties. 
The coprt should have available all tools helpful in 
obtaining the maximum sale price for the property, 
including use of brokers, minimum bids, and additional 
notice by advertising in regional or national publications. 
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Confirmation of Sale 
The Commission was specifically directed by the 

Legislature to study not only whether partition procedure 
generally should be revis,:,d, but also whether the provisions 
of the Code of Civil Procedure relating to the confirmation 
of partition sales and the provisions of the Probate Code 
relating to the confirmation of sales of real property of 
estates of deceased persons should be made uniform.l5 

While the probate confirmation provisions and the 
partition confirmation provisions differ in many matters of 
detail, there are three important distinctions: 

(1) Private sal!"s in probate must be for at least gO percent 
of the appraised value of the properly;16 there is no such 
requirement in partition sales.17 

(2) In probate sales, the minimum amount of an 
increased offer in court if 10 percent of the first $10,000 and 
five percent of amounts h excess of $10,000;18 partition sales 
require an increased offer of a full 10 percent in excess of 
the amount named in the return.19 

(3) The amount of increased offers in probate sales are 
determined on a gross basis without regard to agents' 
commissions,2Il and the court allows, fixes, divides, and 
limits the commissiollS;21 the partition statute contains no 
such provisions. . 

The probate gO-percent minimum bid reqlJrement is 
inappropriate in partition sales. Unlike probate, in which an 
appraisal required for other purposes is normally available, 
an appraisal is mrely required in partition. A gO-percent 
minimum bid requirement would impose added expense 
and delay in every partition sale without real advantage. 
The Commission recommends, however, that the court be 
given discretion to prescribe a minimum bid requirement 
in appropriate cases,22 and that the court continue to be 

" Cn!. Stats. 1959. Res. Ch. 218. 
" P'ob. axle I 78-1. 
17 Bllt se~' Code Civ. Proc. § 7S! (court m:.ty vacate sale if sum bid is "disproportionate" 

to value). 
U Prob. Code § 78.3. 
10 Code Civ. Pmc. 178-l. 
., P,ob. Code 1785. 
11 Prob. Code II 760,761,761.5. 
2! See discussion, SlIpr.l, under "''Terms of Sale," 
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authorized to set aside a sale if the price is disproportionate 
to value.2J 

The probate increased offer requirement-tO percent of 
the first SlO,ooO and five percent of amounts in excess 
thereof-is advantagE'ous in partition sales. The lower 
probate formula facilitates the making of an increased offer 
where the amounts in"olved are large and aids parties who 
may othenvise be unable to make an increased offer. 

The probate requirement that the amount of an 
increased offer be determined on a gross basis without 
regard to agents' commissions should be adopted as a 
general rule, but should not be applied to all partition sales. 
Parties :0 the partition action frequently make increased 
offers directly on the property without an agent. In such 
cases, to determine the amount of a non-party's increased 
offer on a gross basis rr ight yield a lower net on the sale as 
well as result in transfe>: of the property to an outsider. The 
C:Jmmission recommends that, where the parties so agree 
or thy, court so orders, if a party acting without an agent 
makes"an increased offer, the amount of an increased offer 
of a non-party be determined on a net basis, taking into 
account agents' commissions. To fill the gap in the existing 
partition statute, the court should in all c.ases allow,. fix, 
limit, : nd divide agents' commissions in the manner 
provided for probate sales. 

COSTS OF PARTITION 
The general rule in partition is that recoverable costs 

include all expenditures made for the common benefit.24 

c. The Commission recommends a change in. the classification 
of attorneys' fees as recoverable costs and proposes a 

[ . method of recovery for unpaid costs. 
( . 

t. Attorney's Fees 
, Section 796 of the Code of Ci"il Procedure makes clear 
L.. that the costs of partition,include reasonable attorney's fees 
L • incurred for the common benefit in the partition action. 
( . However, where a party has prosecuted or defended a 
( . 

" See Code c".i v. Proc. ~ 784 . 
.. See Code C;v. Pro<. II 796,798. 
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related action for the common benefit in protecting, 
confirming, or perfecting title to the property, or hro.s made 
a survey of the property for the common benefit, attorney's 
fees are not included in the costs of partition even though 
the fees were incurred for the common benefit.25 To 
remedy this inconsistency, and to assure that the parties 
will be able to obtain adequate legal counsel when 
necessary, the Commission recommends that recovery of 
attorney's fees be authorized in both situations. 

Unpaid Costs 
The costs of partition are normally paid out of the 

proceeds of sale of the property.26 Where the property is 
divided, unpaid costs become a lien on the property 
allocated to the nonpaying parties, enforceable by 
execution on the proper .y.'" 

This scheme for paYI lent of the costs of partition is 
inadequate because it gives no assurance to third' persons 
who have furnished services in the partition action of 
reasonably prompt payment or adequate security. If ilie 
action is settled after services have been rendered, no 
means of payment is provided; if an appeal is taken, the lien 
may not be enforceable; whether the lieL for costs takes 
preference over other liens on the property is unclear; and 
in any case, execution on the shares of the parties is not an 
appealing remedy to persons who have furnished services' 
in the expectation of prompt payment. 

The Commission recommends that a lien for costs be 
expressly made prior to all other liens on the property, 
except other liens for costs in the action, and that it be made 
enforceable directly by foreclosure, upon a showing of good 
cause, before or after judgment.28 

EFFECT OF JUDGMENT 

The judgment in a partition action binds, among others, 

.. Code Civ. PrO<. I 798. 

.. Code Civ. Proc. I 771. 
n Code Civ. Proc. ~ 796. 
M As an added inducement to third persons wl10se sen-;c("s are necessary in the p:1.rtition 

action, the Commission recommends that prov]';ion be made for allOWing, in 
contracts for their senice~. interest in case of delay in p.a;ment. 
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persons who were not parties to the action but who had 
unrecorded interests in the property at the time of 
:commencement of the action.Z9 This rule is unduly harsh 
and is of dubious constitutionality in cases where the 
unrecorded interest is actually known to the plaintiff. 

\'Vhere there is an occupant on the property, or the owner 
of an interest in the property is actually known to the 
plaintiff, and such persons are not parties to the action, the 
Commission recommends that the judgment not affect 
their interests in the share of the proceeds or property 
allocated to the plaintiff. This rule would protect bona fide 
purchasers as well as the other parties to the action. 

PROPOSED LEGISLATION 

The Commission's recommendations would be 
effectuated by enactn.ent of the following measure: 

An act to amend Sections 1354 and 1355 of the Civil Code, 
to amend Section 801.13 of, to add Title lO.5 (commencing 
with Section 872.010) to Part 2 of, and to repeal Chapter 4 
(commencing with Section 752) of Title 10 of Part 2 of the 
Code of Civil Procedure, and to amend Section 3965 of the 
Revenue and Ta.xation Code, relating to partition of real 
and personal property. . 

The people of the State £i Californ~a do enact ~ follows: 

CONFORMING REVISIONS· 

Civil Code § 1354 (amended) 
SECTIO;';< 1. Section 1354 of the Civil Code is amended 

to read: 
1354. (a) Except as provided in Seetiofl 76Zb ef ffle 

Geee ef Giffi Proccdure this secHon , the common areas 
shall remain undivided, and there shall be no judicial 
partition thereof. 0:othing herein shall be deemed to 
prevent partition of a cotenancy in a condominium. 

(b) The owner of a condominium in a condomlill'um 
project IIlay maintain a partition acb'on as to the entire 

.. Code elv. Proc. § 7flT. 
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project as if the owners of all of lhe condominiums in the 
project were tenants in common in the entire project in the 
same proporh"on as their interests ill the common areas. The 
cOurt shall order p.7rh"h"on under this subdivision only by 
sale of the entire condor,1inium project and only upon a 
showing of one of the following: 

(1) lUore than three years before tile filing of the action, 
the project was damaged or destroyed so that a material 
part was rendered unfit for its prior use, and the project has 
not been rebuilt or repaired substanh"ally to its state prior 
to the damage or destrucHon. 

(2) 17lret:-fourths or more of the project is destroyed or 
substantially damaged and condominium OlY71ers holdingin 
aggregate more than a 50-percent interest in the common 
areas oppose repair or restoration of the project. 

(3) 17le project has beell in existence more than 50 years, 
is obsolete and uneconomic, and condominium owners 
holding in aggregate more than a 50-percent interest in the 
common areas oppose repair or restoration of the project 

(4) The condih"ons for such a sale, set forth in restrich"ons 
entered into with respect to the project pursuant to Section 
1355, have been met. . 

Comment Section 1354 is amended to incorporate the' 
substance of former Code of Civil Procedure Section 752b, which 
is repealed. 

Civil Code § 1355 (technical amendment) . 
SEC. 2. Section 1355 of the Civil Code is amended to 

read: 
1355. The owner of a project shall, prior to the 

conveyance of any condominium therein, record a 
declaration of restrictions relating to such project, which 
restrictiom shall be enforceable equitable servitudes where 
reasonable, and shall inure to and bind all owners of 
condomi·niums in the project. Such servitudes, unless 
otherwise provided, may be enforced by any owner of a 
condominium in the project, and may provide, among 
other things: 

(a) For the management of the project by one or more 
of the following management bodies: the condominium 
owners, a board of governors elected by the owners, or a 
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management agent elected by the owners or the b':lard or 
named in the declarations; for voting majorities, quorums, 
notices, meeting dates, and other rules governing such 
body or bodies; and for recordation from time to time, as 
provided for in the decbration, of certificates of identity of 
the persons then composing such management body or 
bodies, which certificates shall be conclusive e\;idence 
thereof in favor of any person relying thereon in good faith. 

(b) As to any such management body: 
(1) For the powers thereof, including power to enforce 

the provisions of the declaration of restrictions; 
(2) For maintenance by it of fire, casualty, liability, 

workmen's compensation and other insurance insuring 
condominium owners, and for bonding of the members of 
any management body; 

(3) For provision by it of and payment by it for 
maintenance, utility, gardening and other services 
benefiting the common areas; for employment of personnel 
necessary for operation of the building, and legal and 
accounting services; 

(4) For purchase by it of materials, supplies and the like 
and for maintenance and repair of the common areas; . 

(5) For payment by it of taxes and sl'ecial assessments 
which would be a lien upon the entire l-'tOject or common 
areas, and for discharge by it of any liel. or encumbrance 
levied against the entire project or common areas; 

(6) For payment by it for reconstruction of any portion or 
portions of the project damaged or destroyed; 

(7) For delegation by it of its powers; 
(8) For entry by it or its agents into any unit when 

necessary in connection with maintenance or construction 
for which such body is responsible; 

(9) For an irrevocable power of attorney to the 
management body to sell the entire project for the benefit 
of all of the owners thereof when partition of the project 
may be had under Section 7i52b ef the Getk ef Gi¥i:l 
Procedure 1354 , which said power shall: (i) be binding 
upon all of the owners, whe ther they assume the obligations 
of the restrictions or not; (ii) if so provided in the 
declaration, be exercisable by less than all (but not less than 
a majority) of the management body; (iii) be exercisable 

40 4 80 

, , 

.;. 

. .., 

'. 

• 

i· 



999 

! . 

2 13 

Law Rev. PARTITIO:-l 8(J......Q()4 Law Rev.O dg-l I~O 4 SO 

RUN:,\I:,\C IlEAD 13 

only after recordation of a certificate by those who have 
power to exercise it that said power is properly exercisable 
hereunder, which ccrtificate shall be conclusive evidence 
thereof in favor of any person relying thereon in good faith. 

(c) For amendments of such restrictions which 
amendmen ts, if reasonable and made upon vote or consent 
of not less than a majority in interest of the owners in the 
project given after reasonable notice, shall be binding upon 
every O\vner and every condominium subject thereto 
whether the burdens thereon are increased or decreased 
thereby, and whether the owner of each and every 
condominium consents thereto or not. 

(d) For independent audit of the acco1mts of any 
management body. 

(e) (1) For reasonable assessments to meet authorized 
expenditures of any management body, and for a reasonable 
method for notice and levy thereof, each condominium to 
be assessed separately for its share of such expenses in 
proportion (unless othenvise provided) to its owner's 
fractional interest in any common areas; 

(2) For the subordination of the liens securing such 
assessments to other liens either generally or specifically 
described. 

(f) For the conditions upon which partitic'1 may be had. 
of the project pursuant to Section ~ ef tfle ~ of Gi-¥t! 
Preeedufe 1354. Such right to partil ;~n may be 
conditioned upon failure of the condominium owners to 
elect to rebuild within a certain period, specified 
inadequacy of insurance proceeds, specified damage to the 
building, a decision of an arbitrator, or upon any other 
reasonable condition. 

(g) For restrictions upon the severability of the 
. component interests in real property which comprise a 
condominium as defined in Section 783 of tl-je Civil Code. 
Such restrictions shall not be deemed conditions repugnant 
to the interest created within the meaning of Section 711 of 
the Civil Code; provided, however, that no such restrictions 
shall extend beyond the period in which the right to 
partition a 'project is suspended under Section ~ ef the 
Gede ef f;.Wtl Procedure 1354 . 

Comment. Section 1355 is amended to reflect the fact that 
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the substance of former Code of Civil Procedure Section 752b is 
continued in Section 1354. 

Code of Civil Procedure §§ 752·801 (repealed) 
SEC. 3. Chapter 4 (commencing with Section 752) of 

Title 10 of Part 2 of the Code of Civil Procedure is repealed. 
Comment. Sections 752·801 are replaced by Title 10.5 

(commencing with Section 872.010) of Part 2. The text of the 
repealed sections and their present disposition is set out in the 
Appendix. 

Code of Civil Procedure § 801.13 (amended) 
SEC. 4. Section 801.13 of the Code of Civil Procedure is 

amended to read: 
801.13. If the court orders a sale of the property or a 

partition thereof, the same shall be made in accordance 
with the provisions of Chaptn 11; Title!{/; 10.S 
(commencing with Section 872.010) of Part 2 ef HTe GOOe 
ef Gi¥il: Preeeciure , except that ~ W 1'fie efflift ffiftY 
appeiflt eHe fefewe instead ef three, t!ftEl -fl» proceeds of 
sale belonging to unknown defendants or defendants whose 
identities or vvhereabouts are unascertained shall be paid to 
the public officer who is the custodian of the ['mds collected 
on such public improvement assessments, bonds or 
certificates of sale, to be held by him as in W'e instances of 
collection. 

Comment. Former subdivision (a) of SeGtion 801.13 is 
deleted since the general partition la\v provides for appointment 
of a single referee. See Section 873.010. 

TITLE 10.5. PARTITIO='l" OF REAL 
AND PERSONAL PROPERTY 

SEC. 5. Title 10.5 (commencing with Section 872.010) is 
added to Part 2 of the Code of Civil Procedure, to read: 

TITLE 10,5. PARTITIO:\ OF nEAL 
AND PEHSONAL PHOPEHTY . 

(. ,40480 

{ 

c 

, , 

:~-" .-

• \ 

. . 

, 

, 
.. ' 

. '.-

'. 

, 



999 

! . 

I' 

l. 

l . 

[ . 

i . 

r. 

t : 
! [ . 

i 
l . 

1 .j : 

! 
• 

t· 

I 

o 
1 2 IS 

Law Rev. PARTmON /lO-m4 Law Rev.O . dg-l 16-40 4 ao 

RUNNIl\G HEAD 15 

CHAPTER 1. GENERAL PROVISIONS 

Article 1. Preliminary Provisions 

§ 872.010. Definitions 
872.010. As used in this title: 
(a) "Action" means an action for partition under this 

title. 
(b) "Guardian" includes conservator. 
(c) "Lien" means a mortgage, deed "f trust, or other 

security interest in property whether arising from contract, 
statute, common law, or equity. 

(d) "Property" includes real and personal property and 
any right, title, estate, len, or other interest therein. 

(e) "Remainder" includes reversion, reversionary 
interest, right of entry, and executory interest. 

(f) "Title report" means a preliminary report, guarantee, 
binder, or policy of title insurance. 

Comment. Section 872.010 proddes definitions for terms 
used in this title. 

The term "lien" is dermed broadly in subdivision (cl to apply 
to any encumbrance on property, including security interests in 
personal property. 

The term "title report" in subdivision ('I is drawn using the 
terminology employed in the title insurance industry. 

§ 872.020. Scope of title 
872.020. This title governs actions for partition of real 

property and, except to the extent not applicable, actions 
for partition of personal property. 

Comment. Section 872.020 is derived from the second 
sentence of former Section 752a. Owne,s of both real and 
personal property may maintain a partition action. See Section 
872.210. This title does not apply to property divisions under the 
Family Law Act or in other types of cases specifically governed 
by other statutes. 

It sh'ould be noted that there may be pro\;sions of this title 
which, although phrased in general terms, are not applicable to 
personal property. See, e.g., Section 873.0S0 (zoning 
requirements, subdivision map requirements, land dedication 
requirements, street opening and closing prodsions). 
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~ 872.030. Rules of practice in p;Jrtition actions 
872.030. The statutes and rules governing practice in 

civil actions generally apply to actions under this title 
except where they are inconsistent with the provisions of 
this title. 

Comment. Section 872.030 makes clear that, although 
partition is nominally a civil action, this title contains some 
special procedural provisions that apply to partition despite 
general rules to the contrary. For example, the partition 
provisions governing r€cerees apply in partition actions 
nOhvithstanding any general provisions to the contrary that 
might be found in Chapter 6 (commencing with5ection 638) of 
Title 8 of Part 2 of the Code of Civil Procedure (references and 
trials by referees). 

Article 2. t'owers of Court 

§ 872.110. Superior court 
872.110. The superior court has jurisdiction of actions 

under this title. 
Comment. Section 872.110 continues a portion of former 

Section 755. 

§ 872.120. General authority to hear motions an~ 
make orders and decrees 

872.120. In the conduct of the action, the court may hear 
and determine all motions, reports, and accounts and may 
make any decrees and orders necessary or incidental to 
carrying out the purposes of this title and to effectuating its 
decrees and orders. 

Comment. Section 872.120 is new. Generally, its purpose is to 
give the broadest possible statutory authorization for powers that 
the court, to a large extent, apparently airE ldy had. The 
succeeding sections of this article elaborate on, but do not 
exhaust, the court's power in partition actions. While partition 
actions in California are a creature of stul ute (CaplIccio v. Caire, 
207 Cal. ZOO, 277 P. 475 (1929)), they are nonetheless equitable 
in nature (.tJQert, Ltd. v. Federated hlcome Properties, 120 Cal. 
App.2d 19·!, 261 P.2d 783 (1953)), and the statutory provisions are 
to be liberally construed in aid of the court's jurisdiction. See 
Sections 4 and 187. 
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~ 872.130. Temporary restraining orders and injunctions 
872.130. In the conduct of the action, the court may 

issue temporary restraining orders and injunctions, with or 
without bond, for the pu~pose of: 

(a) Preventing waste. 
(b) Protecting the pro~erty or title thereto. 
(c) Restraining unlawful interference with a partition of 

the property ordered by the court. 
Comment. Section 872.130 is new. It gives the court authority 

to take the protective steps described without having to rely 
either upon its contempt powers or the general provisions as to 
temporary restraining orders and injunctions. 

~ 872.140. Compensatory adjustment 
872.140. The court mry, in all cases, order allowance, 

accounting, contributicn, or other compensatory 
adjustment among the parties accord:ng to the principles of 
equity. 

Comment. Section 872.140 continues the substance of the last 
sentence of former Section 792. It makes clear the court's 
authority to order compensatory adjustment for such items as 
common improvements, unaccounted rents and profits, and 
other matters for which contribution may be Tf'quired. See, e.g.; 
Hunter v. Schultz, 240 Cal. App.2d 24, 49 Cal. Rptr. 315 
(1966) (equitable adjustment offsetting use \ ,lue of property 
against expense of impro\·ements). For a pro\'~sion for payment 
of owelty in cases of unequal division, see Section 873.250. 

CHAPTER 2. COMMENCEME1'rr OF ACTION 

Article 1. Complaint and Lis Pendens 

~ 872.210. Persons authorized to commence 
partition action 

872.210. A partition action may be commenced and 
maintained by any of the follOWing persons: 

(3) A coowner of personal property. 
(b) An owner of ~U1 estate of inheritance, an estate for life, 

or an estate for years in real property. 
Comment. Subdivision (a) of Section 872.210 continues the 
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first portion of former Section 752a relating to personal property. 
Subdivision (b) supersedes the first portion of fonner Section 

752 relating to real property. Under subdivision (b), an ovroer 
may seek partition whether or not he is a joint tenant or tenant 
in common. He may, for example, be a sole life tenant seeking 
partition as against the remaindermen or vice versa. It should be 
noted, however, that neither a cotenant nor a person seeking 
partition as between successive estates is entitled to partition as 
a matter of right. See Section 872.710. 

The provision formerly found in Section 752 for partition by a 
lienholder "on a parity with that on which the owner's title is 
based" is not continued. The provision \vas special legislation of 
extremely limited application and was an exception to the rule 
that only the holder of a substantial property interest is entitled 
to demand partition. 

~ 872.220. Title report 
872.220. If it is necessary to have a title report: 
(a) The plaintiff may, prior to commencing the action, 

procure a title report and shall in the complaint indicate he 
has done so and designate a place where it will be kept for 
inspection, use, and copying by the parties. . 

(b) The LOurt may, upon application of a party, authorize 
him to procure a title report and shall desjgn~.te a place 
where it s.lall be kept for inspection, use, and copying by 
the parties. 

Comment. Section 872.220 is derived from former Section 
799. For a definition of utitle report," see Section 872.020(1). 
Provisions relating to the title report formerly found in Section 
800 are omitted as outmoded and inappropriate under modem 
conditions. For allowance of cost of pro curing the title report, see 
Section 874.010. 

~ 872.230. Contents of complaint 
872.230. The complaint shall set forth: 
(a) A description of the property thnt is the subject of the 

action. In the case of tangible personal property, the 
description shall include its usual location. In the case of real 
property, the description shall include both its legal 
description and its street address or common designation. 

(b) All interests the plaintiff has or claims in the 
property. 

(c) All interests of record or actually known to the 
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plaintiff that persons other than the plaintiff have or claim 
in the property and that the plaintiff reasonably believes 
will be materially affected by the action, whether the 
names of such persons are kno ..... n or unknown to the 
plaintiff. 

. (d) The interests as to which partition is sought and a 
prayer for partition of the interests. 

(e) Where the plaintiff seeks sale of the property, an 
allegation of the facts justifying such relief in ordinary and 
concise language. 

Comment. Section 872.230 is new. In addition to the 
information required by this section, other information may be 
necessary. See, e.g., Section 872.220 (information relating to title 
report). 

Subdivision (a) requires a description of the property that is 
the subject of the action. It should be noted that several 
properties may be joined 1,1 one complaint even though located 
in different counties. See, e.g., Afurphy v. Superior Court, 138 
Cal. 69, 70 P. 1070 (1902). And, real and personal property may 
be joined in one action. Section 872.240. As to joinder of property 
under varying ownership, see AfjddlecoH v. Cronise, 155 Cal. 185, 
100 P. 232 (1909). 

Subdivision (b) requires an allegation of all the plaintiffs 
interest in the property. For interests sufficient to maintain the 
action, see Section 872.210. Where the plaintiff has a lien on the 
property as well as an interest sufficient to maintai.l the action, 
he must allege his lien as well as his other interest. 

Subdivision (c) supersedes the first portion of former Section 
753. Unlike the former provision that required all interests to be 
set out regardless of whether the interests would be affected, 
subdivision (c) limits the requirement to only those interests the 
plaintiff reasonably believes will be materially affected by the 
partition action. Incorporation of a title report should be 
sufficient to satisfy this requirement as to recorded interests but 
not as to unrecorded interests knovifU to the plaintiff. It should be 
noted that there may be interests of record in personal property 
filed to perfect a security interest under the Commercial Code. 

Partition of some or all of the interests in the property rna)' be 
obtained. Subdivision (d) requires the plaintiff to make an 
election and to indicate which interests .are intended to be 
affeetcd by the action. For provisions relating to parties 
defendant, see Article 4 (commencing with Section 872.5IO). 

Subdivision (e) requires an allegation of facts justifying a sale 
of the property where the plaintiff seeks sale. Should the plaintiff 
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fail to seek sale at the time of filing the complaint, he may do so 
thereafter by amending the complaint subject to the general 
rules governing amendment. See Sec lions 471.5, 472, and 473. 
The defendant may request sale by appropriate pleading in the 
answer. See Section 872.410. 

§ 872.240. Joinder of property 
872.240. Real and ~ersonal property may be partitioned 

in one action. 
Comment. Section 872.240 continues the last sentence of 

former Section 752a. Where different parties are interested in 
real and personal property joined in the action, severance may 
be appropriate. See Section 1048 (severance and consolidation of 
issues and. causes). 

§ 872.250. Lis pendens 
872.250. (a) Immec'iately upon filing the complaint, the 

plaintiff shall record a 710tice of the pendency of the action 
ir. the office of the county recorder of each county in which 
any real property described in the complaint is located. 

(b) If, thereafter, partition of other real property is 
sought in the same action, the plaintiff or other person 
seeking such relief shall immediately record a 
supplemental notice. '. 

(c) If ~he notice is not recorded, the court, upon its own 
motion or upon the motion of any party at any time, shall 
order Le plaintiff or person seeking partition of the 
property, or another party on behalf of the plaintiff or other 
person, to record the notice and shall stay the action until 
the notice is recorded. The recordation shall be at the 
expense of the plaintiff or other person seeking partition of 
the property. . 

(d) From the time of filing the notice for record, all 
persons shall be deemed to have notice of the pendency of 
the actiC'n as to the property described in the notice. 

Comment. Subdivisions (a) and (d) of Section 872.250 
continue provisions formerly found in Section 755, The detailed 
listing of the contents of the lis pendens formerly found in 
Section 755 is omitted since Section 409 covers this matter. The 
requirement of recording a lis pendens is not jurisdictional. 
Rutledge v. Rutledge, 119 Cal. App.2d 114, 120,259 P.2d 79, 82 
(1953). Failure to so file, however, may result in subsequent bona 
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fide purchasers and encumbrancers of record at the time the 
judgment is recorded not being bound by the partition 
judgment. See Section 874.220 (persons not bound by judgment). 

Subdivision (b) is new. The duty under subdivision (b) is upon 
the person seeking to join additional property to record the lis 
pendens; this might be either the plaintiff or a cross-complainant. 

Subdivision (c) is new. The recording of the lis pendens is an 
important step in the partition action. Prompt recording enables 
the court to deal with the title with certainty. The person 
required to record might be either the plaintiff '1r a 
cross-complainant-

Article 2. Summons 

§ 872.310. Summons 
872.310. (a) The form, content, and manner of service 

of summons shall be as in civil actions generally. 
(b) Service on persons named as parties pursuant to 

Sections 872.530(b) and 872.550 shall be by publication 
pursuant to Section 415.50. 
. Comment. Section 872.310 supersedes former Section 756. 

The proviSion of former Section 756 that the summons must 
contain a description of the property is not continued since the 
property ",ill already be described in the complaint that 
accompanies the summons. See Section 872.230 (a). 

The provision of former Section 756 that the summons be 
directed to all persons '"named" as defendaJ!ts is continued in 
subdivision (a) which incorporates the general provisions 
governing the contents of summons in civil actions. See Section 
412.20 (a) (2) (requiring the summons to contain the names of the 
parties to the action). 

Subdivision (b) makes clear that, where unknown parties 
(Section 872.550) or heirs (Section S72.530(b» are involved, 
service on such parties must be by publication. This continues in 
part the first sentence of fonner Section 757. For additional 
provisions relating to service by publication, see Sections 872.320 
and 872.330. 
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~ 872.320. Requirements where service is by publication 
872.320. Where the court orders service by publication, 

such order shall be subject to the following conditions: 
(a) The plaintiff shall post, not later than 10 days after the 

date the order is made, a copy of the summons and 
complaint on the property that is the subject of the action. 

(b) The plaintiff shall record, if not already recorded, a 
notice of the pendency of the action. 

(c) The publication shall describe the property that;5 the 
subject of the action. In addition to particularly describing 
the property, the publication shall describe the property by 
giving its street address, if any, or other common 
designation, if any; but, if a legal description of the property 
is given, the validity of the publication shall not be affected 
by the fact that the street address or other common 
designation recited is erroneous or that the street address 
or other common designation is omitted. 

Comment. Section 872.320 supersedes former Section 757. 
While publication will be pursuant to Section 415.50, subdivisions 
(a) and (b) are new requirements that supplement the 
publication provisions of Section 415.50 in order to increase the 
likelihood that persons interested in the property will receive 
notice of the proceeding. Subdivision (c) continues a provision in 
the last sentence of former Section 757; the language concerning 
the street address or other common designation is drawn from 
Section 692 (execution). See also Civil Code § 2924f (sale under 
deed of trust). 'Where personal property. is involved, an 
appropriate manner of special service may be ordered. See 
Section 413.30. 

§ 872.330. Publication as to certain defendants 
872.330. (a) Where the court orders service by 

publication, the publication may: 
(1) Kame only the defendants to be served thereby. 
(2) Describe only the property in which the defendants 

to be served thereby have or claim interests. 
(b) Judgment based on failure to appear and answer 

following service under this section shall be conclusive 
against the defendants named in respect only to property 
described in the publication. 

Comment. Section 872.330 is new. It is derived from Section 
1245.2 (eminent domain). 
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Article 3. Answer 

§ 872.410. Contents of answer 
872.410. The answer shall set forth: 

1&-40 4 80 

23 

(a) Any interest the defendant has or claims in the 
property. 

(b) Any facts tending to controvert such material 
allegations of the complaint as the defendant does not wish 
to be taken as true. 

(c) Where the defendant seeks sale of the property, an 
allegation of the facts justifying such relief in ordinary and 
concise language. 

Comment. Section 872.410 continues portions of former 
Section 758; subdivision (c) is new. The provision of former 
Section 758 that the defendant's failure to answer \v:ithin the time 
allowed by law would result in the allegations of the complaint 
being taken as true :is now contained in Section 431.20, It should 
be noted that the requirement in subdivision (a) that the 
defendant list his interest in the property includes liens as well 
as other interests claimed by the defendant. 

§ 872.420. Requirements where defenda1]t is lienholder 
872.420, Where the defendant has or claims a lien on the 

property, his answer shall set forth the d 'le and character 
of the lien and the amount remaining due thereon. 

Comment. Section 872.420 continues a portion of former 
Section 758. The provision for waiver for 'failure to disclose 
additional security formerly found in Section 758 is omitted 
because it was unduly harsh. It should be noted that nothing in 
Section 872.420 precludes the defendant from alleging such 
additional costs, fees, and expenses related to the lien as he may 
be entitled to in addition to the amount remaining due on the 
lien itself. 

Article 4. Parties 

§ 872.510. Joinder of defendants 
872.510. The pbintiff shall join as defendants in the 

action all persons having or claiming interests of record or 
actually known to the plaintiff as to which partition is 
sought. 
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Comment. Section 872.510 supersedes former Section 754 (no 
person having a lien or "conveyance" need be made a party 
unless of record). Under Section 872.510, only persons having 
interests as to which partition is sought need be joined. This 
provision is elaborated in the succeeding sections of this articJ,~. 
It should be noted that "interest" includes liens and that joinder 
of additional parties may be necessary under Section ~9 
(mandatory joinder). 

For the effect of failure to join a recorded interest, see Section 
874.220; for the effect of failure to join interests actually knoym 
to the plaintiff, see Section 874.230. 

§ 872.520. nl1ere defendant is unknown o. 
interest uncertain 

872.520. (a) If the name of a person described in Section 
872.510 is not known to the plaintiff, the plaintiff shall Sf) 

state in the complaint and shall name as parties all persons 
unknO\VIl in the manner provided in Section 872.550. 

(b) If the ownership or the share or quantity of the 
interest of a person described in Section 872.510 is 
unknown, uncertain, or contingent, the plaintiff shall so 
state in the complaint. If the lack of knowledge, 
uncertainty, or contingency is caused by a transfer to an 
unborn or unascertained person or class member, or by a 
transfer in the form of a contingent rerrJainder, vested 
remainder subject to defeasance, executu~y interest, or 
similar disposition, the plain tiff shall also state in the 
complaint, so far as is known to him, the name, age, and 
legal disability (if any) of the person in being who would be 
entitled to ownership of the interest had the contingency 
upon which his right depends occurred prior to the 
commencement of the action. 

(c) The court shall upon its own motion or upon motion 
of any party make such orders for joindE.: of additional 
parties and for appointment of guardians ad litem pursuant 
to Sections 372, 373, and 373.5 as are necessary or proper. 

Comment. Section 872.520 is derived from the last portion of 
former Section 753. Subdivision (a) incorporates the 
requirement, formerly found in Section 756, that "all persons 
unknown" be joined. Subdivision (b) adds the requirement of an 
indication of possible additional parties, and subdivision (c) 
provides for joinder of such parties and protection of their 
interests. 
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§ 872.530. Where defendant is deceased 
872.530. (a) If a person described in Section 872.510 is 

dead and the plaintiff knows of a personal representative, 
the plaintiff shall join such personal representative as a 
defendant. 

(b) If a person described in Section 872.510 is dead, or is 
believed by the plaintiff to be dead, and the plaintiff knows 
of no personal representative: 

(1) The plaintiff shall state these facts in an affidavit filed 
with the complaint. 

(2) Where it is stated in the affidavit that such person is 
dead, the plaintiff may join as defendants "the testate and 
intestate successors of (naming such deceased 
person), deceased, and all persons claiming by, through, or 
under said decedent," naming them in that manner. 

(3) Where it is stated in the affida\it that such person is 
believed to be dead, the plaintiff may join such person as a 
defendant, and he may also join "the testate and intestate 
successors of (naming such person) believed to 
be deceased, and all persons claiming by, through, or tmder 
such person," naming them in that manner. 

Comment. Section 872.530 is new. It is derived from Section 
. 1245.3 (eminent domain). 

§ 872.540. Oil and gas interests 
872.540. Where property is subject to a lease, 

community lease, unit agreement, elr other pooling 
arrangement with respect to oil or gas or both, the plaintiff 
need not join as defendants persons whose only interest in 
the property is that of a lessee, royalty-owner, lessor-owner 
of other real property in thc community, unit, or pooled 
area, or working interest owner, or persons claiming under 
them, and the judgment shall not affect the interests of such 
persons not joined as defendants. 

Comment. Section 872.540 continues the substance of former 
Section 753.1. 
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§ 872.550. Joinder of "all persons unknown" 
872.550. Where partition is sought as to all interests in 

the property, the plaintiff may join as defendants "all 
persons unknown claiming any interest in the property," 
naming them in that manner. 

Comment. Section 872.550 is new. It is derived from Section 
1245.3 (eminent domain) and provides a means whereby the 
plaintiff may give the partition action an in rem effect. For 
provisions relating to ser vice by publication, see Sections 872.320 
and 872.330. For the effect of the judgment, see Section 874.210. 

CHAPTER 3. TRIAL 

Article 1. Determination of Interests 
of Parties 

§ 872.610. Court may determine interests 
872.610. The interests of the parties, plaintiff as well as 

defendant, may be put in issue, tried, and determined in the 
action. 

Comment. Section 872.610 continues the substance of the 
first portion of former Section 759. The section makes clear that 
the court may resolve any title disputes in :he course of the 
proceeding where placed in issue by answer of a defendant or 
cross-defendant. See Section 872.410 (answer.)_ 

§ 872.620. Ascertainment of state of title 
872.620. To the extent necessary to grant the relief 

sought or other appropriate relief, the court shall upon 
adequate proof ascertain the state of the title to the 
property. 

Comment_ Section 872.620 superscdes the portion of former 
Section 759 that required, where a sale of the premises was 
necessary, that "the title must be ascertained by proof to the 
satisfaction of the court." Seclion 872.620 expands this 
requirement to any case, sale, division, or appraisal where 
ascertainment of title appears to be necessary. In contrast with 
Section 872.610, in cases where it is necessary to know the state 
of the title, Section 872.620 applies regardless whether a 
defendant raises the issue in his pleadings. 

For special provisions relating to ascertainment of the status of 

40 4 80 

, , 

... 

• 

'. 

,~ . 

..,' .. 



PAGE PROOF 
i 

t 

( . 

[ . 

l. 

,. 
t . 

( . 

l' 

l. 

( ; 

999 

/ 
/ 

I 2 

o 
Zl 

Law lIev. PAIITITION ~ Law Rev.O 

IIUNNL'IG HEAD 

liens, see Section 872.630. 

dg-I 16-40 480 

§ 872.630. Detennination of interests of lienholders 
872.630. (a) To the extent necessary to grant the relief 

sought or other appropriate relief, the court shall 
determine the status and priority of all liens upon the 
property. 

(b) The court may appoint a referee to ascertain the facts 
necessary for the determination required by this section. 
Upon application of the referee or a lienholder, the court 
shall direct the issuance of process to compel attendance of 
witnesses, the production of books, documents, or things, 
and the filing of verified claims. The report of the referee 
thereon shall be made in writing to the court and shall be 
confirmed, modified, or set aside and a new reference 
ordered, as the justice of the case may require. 

Comment. Section 872.630 supersedes the provisions of 
former Sections 761 and 762, which applied only to 
determination of the status of liens of record held by persons not 
made parties to the action. Section 872.630 extends this 
requirement to all liens and Simplifies the provisions relating to 
ascertainment of the status of liens by a referee. The provision for 
ascerta;nment of other security is omitted. See former Section 
772 and Comment thereto. 

§ 872.&40. Interests of unknown parties 
872.640. Where hvo or more par lies are unknown, the 

court may consider their interests together in the action \ 
and not as between each other. 

Comment. Section 872.640 continues the last portion of 
former Section 759. 

Article 2. Determination of Right 
to Partition 

§ 872.710. Court determination of right to partition 
872.710. (a) At the trial, the court shall determine 

whether the plaintiff has the right to partition. 
(b) Partition as to concurrent interests in the property 

shall be as of right unless barred by a valid waiver. 
(c) Partition as to successive interests. in the property 
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shall be allowed if it is in the best interest of all the parties. 
The court shall comider whether the possessory interest has 
become unduly burdensome by reason of taxes or other 
charges, expense of ordinary or extraordinary repairs, 
character of the property and change in the character of 
the property since creation of the interests, circumstances 
under which the interests were created and change in the 
circumstances since creation of the interests, and all other 
factors that would be considered by a court of equity having 
in mind the intent of the creator of the successive int£:rcsts 
and the interests and needs of the successive owners. 

Comment. Subdivision (a) of Section 872.710 continues in 
substance the portion of former Section 763 which provided for 
partition "upon the requisite proofs being made." It applies to 
both contested and uncontested trials. In order to make the 
determination that the plaintiff has the right to partition, the 
court must find that the plaintiff has an interest in the property 
sufficient to maintain the action. See Section 872.210. In addition, 
the court must find the existence of any special conditions 
prerequisite to partition of interests in particular types of 
property. See, e.g., Civil Code § 1354 (limitations on partition of 
interests in condominium property). , 

Subdivision (b) is based on existing case law. See generally 
'discussion in 3 B. Witkin, Swnmary of California Law, Real 
Property § 227 (8th ed. 1973). Subdivision (b) does not 
determine whether a purported waiV'er of the right to partition 
is valid but onlv that a valid waiver is a sufficient defense to the 
right of partiti~n. The validity of a waiver is qetermined by case 
law. 

Subdivision (c) is new. It is designed to give the court fairly 
broad discretion in the case of successive interests. 

§ 872.720. Interlocutory judgment 
872.720. (a) If the court finds that the plaintiff is entitled 

to partition, it shall make an interlocutory judgment that 
determines the interests of the parties in the property and 
orders the partition of the property. 

(b) If the court determines that it is impracticable or 
highly inconvenient to make a single interlocutory 
judgment that determines, in the first instance, the 
interests of all the parties in the property, the court may 
first ascertllin the interests of the original concurrent or 
successive owners and thereupon make an interlocutory 
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judgment as if such persons were the sale parties in interest 
and the only parties to the action. Thereafter, the court may 
proceed in like manner as between the original concurrent 
or successive owners and the parties claiming wIder them 
OT may allow the interests to remain without further 
partition if the parties so desire. 

CommenL Subdivision (a) of Section 872.720 continues the 
portion of former Section 763 that required a court order of 
"partition according to the respective rights of the parties as 
ascertained by the court:' Subdivision (b) continues the 
substance of former Section 760. The interlocutory judgment of 
partition is appealable. See Section 904.1 (i); contrast Emeric v. 
Alvarado, 64 Cal. 529 (1884). 

Article 3. Determination of Manner 
of Partition 

§ 872.810. Court order of division 
872.810. The court shall order that the property be 

divided among the parties in accordance with their 
interests in the property as determined in the interlocutory 
judgment. 

CommeI't. Section 872.810 continues the preference of prior 
law for partition by division in kind. See former Sections 763, 752 
(real proj: "rty) , 752a (personal property). In an appropriate 
case, the cumt may order partition by sale (Section 872.820) or 
appraisal (Chapter 7 (commencing v"ith Section 873,910) ). 

It should be noted that the provision formerl)· found in Section 
76.3 for division where the site of an incorporated town or city is 
included within the exterior boundaries of property has not been 
continued because it is obsolete. 

§ 872.820. Court order of sale 
872.820. Nohvithstanding Section 872.8\0, the court 

shall order that the property be sold and the proceeds be 
divided among the parties in accordance with their 
interests in the property as determined in the interlocutory 
judgment in the following situations: 

(a) The parties agree to such relief, by their pleadings or 
otherwise. 

(b) The court determines that, under the circumstances, 
sale and division of the proceeds would be more equitable 
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than division of the property. For the purpose of making 
the determination, the court may appoint a referee and 
~ake into account his report. 

Comment. Section 872.820 represents an exception to the 
rule of partition by division stated in Section 872.810. The court 
may order a sale under the terms of this section; in addition, 
partition by appraisal may be available under Chapter 7 
(commencing with Section 873.910). 

Subdivision (b) changes the standard for allowing a sale of the 
property from "great prejudice" to "more equitable," thereby 
enabling sale in cases in which it previously was precluded. See 
former Sections 763, 752 (real property), 752a (personal 
property). The reference to a referee for determination whether 
partition by sale would be more equitable may include a further 
request for determination whether public or private sale would 
be more appropriate. See Section 873.520. The portion of former 
Section 763 requiring sale in the case of a life estate with 
contingent remainder is not continued. 

1;: should be noted that the provision formerly found in Section 
763 which pemlitted sale where the site of an incorporated town 
or city was included \vithin the exterior boundaries of the 
property has not been continued because it is obsolete. 

§ 872.830. Partial division and sale 
872.830. If, in making a determination whether sale 

would be more equitable than division 0_' the property, the 
court finds that sale and division of proceeds for part of the 
property would be more equitable th III division of the 
whole property, the court may order that such part be sold 
and the remainder divided. 

Comment. Section 872.830 makes ex-plicit the authority of the 
court to order a partial di,ision of the property and a sale and 
division of proceeds as to the remainder. Provisions of prior law 
in which such authority was implicit include Sections 763 and 770. 

§ 872.840. Disposition of property sub,iect to 
express trust 

872.840. (a) Where the property or an interest therein 
is subject to an express trust, the court may, in its discretion, 
order that the property be sold. 

(b) Upon division or sale of such property, the property 
or proceeds of sale allotted to the trustee of the express trust 
shall be held by him upon the trust therein stated, and no 
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further action by the court pursuant to Section 873.840 is 
required. 

Comment. Section 872.840 continues the substance of the 
second paragraph of former Section 763. 

CHAPTER 4. REFEREES 

Article 1. General Provisions 

§ 873.010. Court authority concerning referee 
873.010. (a) The court shall appoint a referee to divide 

or sell the property as ordered by the court. 
(b) The court may: 
(1) Determine whether a referee's bond is necessary and 

fix the amount of the bond. 
(2) Instruct the referee. 
(3) Fix the reasonable compensation for the services of 

the referee and provide for payment of the referee's 
reasonable expenses. 

(4) Provide for the date of commencement of the lien of 
the referee allowed by law. 

(5) Require the filing of interim or fiilal accounts of the 
referee, settle the accounts of the referee, and discharge 
the referee. . 

(6) Remove the referee. 
Comment. Section 873.010 sets out some, but not all, of the 

court's powers with respect to the referee. . 
Subdivision (a), providing for court appointment of a single 

referee, supersedes provisions of former Section 763 that 
required the consent of the parties for the appointment of a 
single referee. 

Subdivision (b) (1) is new. Whether a bond is required 
depends on the circumstances of the case. 

Subdivision (b) (2) is new; it gives express recognition to the 
instructions procedure. It is a valuable tool for resolving 
ambiguities and matters not otherwise covered and, if properly 
used, serves to expedite the action. See also Section 873.070 
(petition for instructions). 
Subdh~sion (b) (3) states the substance offormer Section 768 

in providing for court allowance of fees and expenses of referees. 
See Section 874.010 and Comment thereto (costs incurred in 
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partition action). 
Subdivision (b) (4), perm~-tti ng the court to fix the date of 

cO'mmencement of the lien of the referee (see Scction 874.120), 
is new. It avoids the possibility of later settlement and dismissal 
of the action. For authority of the court to ftx the date of 
commencement of liens of third persons furnishing services, see 
Section 873.110. . 

Subdivision (b) (5) is new. It recognizes the need for and 
practice of the court to receive and pass upon the account and 
final report of the referee and thereafter to discharge the 
referee. This applies particularly in, but~not limited to, sales 
transactions. 

Subdivision (b) (6) restates the substance of the introductory 
portion of former Section 766. It broadens this provision to apply 
to the referee for sale as well as [or division. 

~ 873.0Z0. Referees for division and sale 
873.020. The court in its discretion may appoint a 

referee for sale and a referee for division, or may appoint 
a single referee for both. 

Comment. Section 873.020 is new. It makes dear the court's 
discretion to appoint referees with different functions where 
property in an action is to be both divided and sold. 

§ 873.030. Three referees in place of one 
873.030. (a) The court may, with the consent of the 

parties, appoint three referees to divide G • sell the property 
as ordered by the court. 

(b) The three referees so appointed shall have all the 
powers and may perform all the duties required of one 
referee. 

Comment. Section 873.030, providing for court appointment 
of three referees only with the consent of the parties, replaces 
provisions of former Section 763 that provided for appointment 
of three referees as a matter of course. 

§ 873.040. Appointment of person selected by parties 
873.0·10. (a) The court shall appoint as referee under 

this title any person or persons to whose appointment all 
parties have consented. 

(b) In the case of an incompetent or minor party, the 
guardian of the party may so consent. 
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Comment. Section 873.040 continues without substantive 
change a portion of former Section 753. See Section 872.010 
(defining guardian). It should be noted that the parties may 
nominate persons to sen-e as referee but, absent agreement 
among the parties, the choice of a referee is in the discretion of 
the court. 

§ 873.050. Persons disqualified as referee 
873.050. None of the following persons shall be 

appointed a referee under this title: 
(a) A clerk or deputy clerk of the court. 
(b) A former or present partner or employee of the 

judge. 
(c) A relative within the third degree of the judge or the 

judge's spouse or the spouse of such a relative. 
(d) An owner of any interest in the property that is the 

subject of the action. 
Comment. Section 873.050 continues proVisions formerly 

found in Section 763. 

§ 873.060. Authority of referee 
873.060. The referee may perform any acts necessary to 

exercise the authority conferred by this title or by order of 
the court. 

Comment. Section 873.060 is new. It makes explicit the 
referee's general authority to effectuate the partition. 

§ 873.070. Petition for instructions 
873.070. The referee or any party may, on noticed 

motion, petition the court for instructions concerning the 
referee's duties under this title. 

Comment. Section 873.070 is new. It is intended to enable the 
referee and parties expeditiously to resolve any administrative 
problems that arise in the execution of the referee's duties. 

§ 873.080. Disposition in accordance with law 
873.080. The division or sale of the property by the 

referee shall comply with all laws, regulations, and 
ordinances governing such transactions including where 
applicable, but not limited to, the following: 

(a) Zoning requirements. 
. (b) Environmental impact report and similar 
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(c) Subdivision .md parcel map requirements. 
(d) Land dedication requirements. 
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Comment. Section 873.080 is new. It makes clear that the 
actions of the referee in disposing of the property and of the 
court in confirming the referee's actions must conform to any 
applicable laws. 

§ 873.090. Designation of public and private ways 
873.090. (a) In selling or dividing the property, the 

referee may, if it will be for the advantage of those 
interested, designate a portion of the property as a public 
or private way, road, or street. In connection therewith, the 
referee may also recommend the closure of any or all other 
roads on the property and allocation of the portion of the 
property occupied by such roads to the parties. 

(b) Upon making such a designation and 
recommendation that is adequate to accommodate public 
and private needs, the referee shall report that fact to the 
court. 

(c) Upon confirmation of the referee's report by the 
,court, subject to any necessary action by the appropriate 
public entities: 

(1) The portion of the property designated as a public 
way, road, or street shall not be allocated to any of the 
parties or sold but shall be an open and public way, road, 
or street. 

(2) The property designated as a private way, road, or 
street shall be a private way for the use of the parties 
interested. 

(3) The roads recommended to be closed shall be 
deemed abandoned upon the terms stated in the order of 
confirmation. 

Comment. Section 873.090 continues the substance of a 
portion of the second sentence of former Section 764. Under 
Section 873.090, property set ap~rt as a public way need not be 
accepted by a local public entity in order to be open to the public. 
The provision in former Section 764 for abandonment of public 
highways upon confirmation of the referee's report is not 
continlled since sllch abandonment can be accomplished only by 
the public entity concerned. 
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It should be noted that the pro"ision fonnerly found in Section 
763 for sale where the site of an incorporated town or city is 
included within the eXIerior boundaries of the property has not 
been continued because it is obsolete. 

§ 873.110. 
873.110. 

court may: 

Article 2. Contracts of Referee 

Services of third persons 
Subject to the limitations of this article, the 

(a) Authorize or approve contracts of the referee for the 
services and expenses of surveyors, engineers, appraisers, 
attorneys, real estate brokers, auctioneers, and others. 

(b) Allow and direct payment of or reject claims under 
such contracts. 

(c) Provide for the date of commencement of any lien 
provided by law or contract for such claims. 

Comment. Section 873.110 is new. It recognizes that the court 
is the super"ising entity in carrying out the partition. It removes 
from the referee, acting alone, the authority to engage the 
services of third persons for his assistance. It contemplates that 
the court will authorize or approve contracts of the referees for 
third-party services and expenses, allow or reject claims 
thereunder, and in proper cases specify the priority of any lien 
therefor. See Section 874.120 (lien for costs). 

Former ~'"ctions 764 and 768 provided only for employment by 
the referee of surveyors and necessary assistants and allowance 
of their fees and expenses. For particular provisions relating to 
employment of third persons, see Sections 873.120-873.140. 

Section 873.110 is intended to vest the court with broad 
discretion to approve contracts for services and with the 
corresponding duty to provide adequate lien . protection for 
persons 'who render such senices. Surveying services, for 
example, may involve substantial sums. Ability to obtain such 
senices maf depend upon assurance of, or security for, payment 
despite any later settlement by the parties and dismissal of the 
action. 

Similarly, in a particular case, employ'ment of a real estate 
broker by the referee may be desirable. Under Section 873.110, 
such employment may be authorized or approved and the terms 
of the contract prescribed or approved by the court. For the 
court's authority to fLX agents' commissions on a sale, see Section 
873.745. 
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~ 873.120. Employment of attomey 
873.120. (a) The referee may employ an attorney only 

with the approval of the court pursuant to Section 873.110. 
(b) The application for approval shall be in writing and 

shall include the name of the attorney whom the referee 
wishes to employ and the necessity for the employment. 

(c) The attorney so employed may not be attorney for, 
or aSsociated with or employed by an attorney for, any party 
to the action except with the written consent of all the 
parties to the action. 

(d) Any claim for compensation for the attorney shall 
detail the services performed by the attorney. 

Comment. Section 873.120 is new. It is derived from Rule 528 
of the California Rules of Court (employment of an attorney by 
a receiver) . 

§ 873.130. Employment of surveyor 
873.130. The referee may, with the approval of the court 

pursuant to Section 873.110, employ a surveyor with the 
necessary assistants to aid in making a sale Dr division of 
property. 

Comment. Section 873.130 continues a portion of former 
Section 764 with the added requirement for court approval. 
Court approval is required since the amounts involved may be 
su)Jstantial and means of payment may present a problem. 

§ 873.140. Employment of auctioneer 
873.140. The referee may, with the approval of the court 

pursuant to Section 873.110, employ an auctioneer, 
authorized to act as such in the locality, to conduct a public 
auction and to secure purchasers by such method for any 
property to be sold at public auction. 

Comment. Section 873.140 is new. It is derived [rom Probate 
Code Section 760.5 (sale of tangible personal property of estate). 

§ 873.150. Contract for third-person services may 
include interest 

873.150. A contract for the services of an attorney, 
surveyor, auctioneer, or other third person may provide for 
the accrual of interest at a rate not in excess of the legal rate 
for amounts due under the contract that are not paid within 
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three months after the time they become due and payable. 
Comment. Section 873.150 is new. It is designed to better 

enable the referee to obtain competent services where the 
person rendering the service will not be paid unlil the conclu~ion 
of the action. 

§ 873.160. Referee not liable on contracts 
873.160. The referee is not personally liable on contracts 

made, or for expenses incurred, except as such liability is 
expressly assumed by the referee in writing. 

Comment. Seclion 873.160 is new. The contract itself may 
provide a means of payment, e.g, the commission of an 
auctioneer or a real estate broker from the proceeds of sale. In 
other cases, particularly where the property is divided, the third 
person will have lien rights. See Section 874.120 (lien for costs). 

CHAPTER 5. DIVISION OF THE PROPERTY 

§ 873.210. Division by referee 
873.210. The referee appointed by the court to make a 

division of the property shall divide the property and allot 
. the several portions to the parties, quality and quantity 
relatively considered, according to their interests in the 
property as determined in the interlocutory judgment. 

Comment. Section 873.210 continues a portion of former 
Section 764 \\-ith respect to physical division of the properly. For 
provisions relating to sale of the property by the referee, see 
Chapter 6 (commencing with Section 873.510). See also Section 
872.720 (interlocutory judgment). 

§ 873.220. Division involving improvements 
873.220. As far as practical, and to the extent it can be 

done without material injury to the rights of the other 
parties, the property shall be so divided as to allot to a party 
any portion that embraces improvements made by tbat 
party or that party's predecessor in interest. In such division 
and allotment, the value of such improvements sball be 
excluded. 

Comment. Section 873.220 continues the substance of the last 
sentence of former Section 764. This codifies the common law 
doctrine. See, e.g., Scalc v. Solo, 35 Cal. 102 (1868). In the case 
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of sale rather than division of the property, California case law 
applies a comparable rule. See, e.g., Ventra v. Tiscornia,23 Cal. 
App. 598,138 P. 954 (1913); Mercola v. Chester, 97 Cal. App.2d 
140,217 P.2d 32 (1950). 

§ 873.230. Division involving purported conveyance 
873.230. Where a party has executed a deed purporting 

to convey to a purchaser a portion of the property to be 
divided, to the extent it can be done without material injury 
to the rights of the other parties, the property shall lJe so 
divided as to allot that portion to the purchaser, the 
purchaser's heirs or assigns, or such other action shall be 
taken as to make the deed effectual as a conveyance of that 
portion of the property. 

Comment. Section 873.230 continues the substance of the 
fourth sentence of former Section 764. The provisions of chis 
section apply only to transfers made prior to commencemel.t of 
the action. 

§ 873.240. Division by distinct lot or parcel 
873.240. Where real property consists of more than one 

distinct lot or parcel, the property shall be dhrided by such 
'lots or parcels without other internal division to the extent 
that it can be done without material injury to the rights of 
the parties. 

Comment. Section 873.240 is new. C£ former Section 782 
(requiring separate sale of "'distinct farms or lots"). In order to 
facilitate division by individual lots, the parties may join 
additional property whether by complaint or by cross-complaint. 

§ 873.250. Owelty 
873.250. (a) Where division cannot be made equally 

among the parties according to their interests without 
prejudice to the rights of some, compensation may be 
required to be made by one party to another to correct the 
inequality. 

(b) No compensation shall be reqnired to be made to 
others by unknown owners or by minors unless it appears 
that a minor has personal property sufficient for that 
purpose and the minor's interest ~i\l be promoted thereby . 

Comment. Section 873.250 continues the substance of the 
first sentence of former Section 792. The bar on requiring owelty 
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of a minor applies to imposition of a lien on the share of the minor 
.as well as to direct payment. The provision in this section for 
:owelty of partition should be distinguished from compensatory 
adjustments made under the ordinary principles of equity, as for 
accountings, allowances, and the like, pursuant to Section 
872.140. 

§ 873.260. Liens 
873.260. Where a lien is on an undivided interest of a 

party, the lien shall, upon division of the property, become 
a charge only on the share allotted to that party. 

Comment. Section 873.260 continues the substance of the 
first portion of former Section 769. As under tne former section, 
the lien that is continued will be subordinate to charges on the 
property for its just proportion of the costs of partition. See 
Section 874.120. 

It should be noted that, in case of a sale of the property, bens 
of parties are given priority over other interests of partie, in 
payment of the proceeds. See Section 873.820. 

§ 873.270. Unknown owners 
873.270. Where the court has determined the combined 

interests of hvo or more un1 .. nown parties, the entire 
portion of the property allocated to s"ch parties shall 
remain undivided. 

Comment. Section 873.270 continues the !Jortion of former 
Section 763 that required the court to desigri'ate an undivided 
portion for owners whose interests remain "u).1known, or are not 
ascertained." See Section 872.640 (court authority to consider 
rights of unknown O\vners together). If during the action an 
unknown party becomes know'n, his interest may be determined 
and his portion of the undivided property may be allocated to 
him. 

§ 873.280. Referee's report of division 
873.280. (a) The referee shall mc with the court a report 

of the proceedings and give written notice of the filing of 
such report to each party \vho has appeared in the action. 

(b) The report shall include all of the following: 
(1) A specification of the manner in which the referee 

has executed his trust. 
(2) A description of the property divided and of the share 

allotted to each party, along with any recommendation as 
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to owelty. 
(3) Any recommendation as to opening and closing 

public and private ways, roads, streets, and easements. 
Comment. Section 873.280 continues the substance of the 

first sentence of former Section 765 with the added requirerr,ent 
of any recommendations as to owelty (Section 873.250) and as to 
public and private viays (Section 873.090). The description 
required by subdivision (b) (2) must be by metes and bounds, or 
lots and blocks, or such other method as will enable the precise 
location of each portion. 

§ 873.290. Hearing on report and entry of judgment 
873.290. (a) Any party, upon notice to the other parties 

who have appeared, may move the court to confirm, 
modify, or set aside the report. 

(b) At the hearing, the court may either confrrm or 
modify the report and enter judgment accordingly, 0. it 
may set aside the report and order preparation of a f,ew 
report and, if necessary, appoint a new referee for this 
purpose. 

(c) The division is effective and title vests in accordance 
therewith upon entry of judgment of confirmation. 

Comment. Subdivision (a) of Section 873.290 continues the 
substance of the last sentence of former Section 765. See Sections 
1005 (time for service of notice) and 10lO (notice must be in 
writing). 

Subdivision (b) supersedes the first sentence of former Section 
766. 

Subdivision (c) supersedes the second sentence of former 
Section 766.lt makes clear that it is the judgment that gives effect 
to the referee's report. For persons affected by the judgment, see 
Chapter 9 (commencing with Section 874,2lO). 

(;HAPTER 6. SALE OF THE PROPERTY 

Article 1. 1fanner of Sale 
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§ 873.510. Sale by referee 
873.510. The referee appointed by the court to make a 

sale of the property shall sell the property in the manner 
and following the procedures provided in this chapter. 

Comment. Section 873.510 is new. 

§ 873.520. Detennination of public or private sale 
873.520. The property shall be sold either at llublic 

auction or private sale as the court determines will be more 
beneficial to the parties. For the purpose of making this 
determination, the court may refer the matter to the 
referee and take into account the referee's report. 

Comment. Section 873.520 continues a portion of the fIrst 
sentence of former Section 775, but makes clear that there is no 
preference for either public or private sale. The reference to a 
referee for determination whether public or private sale would 
be more benefIcial may be combined with a referer ~e to 
determine whether partition by sale is more equitable than 
partition by division. See Section 872.820 and Comment thereto. 

§ 873.530. Public or private sale of part of property 
873.530. Part of the property may be sold at public 

auction and part at private sale if it appears that to do so will 
be more beneficial to the parties. 

Comment. Section 873.530 continues the substance of a 
portion of the fust sentence of former Section 775. 

Article 2. Sales Procedures 

§ 873.600. Procedures agreed to by parties 
873.600. Notwithstanding any other provision of this 

title, the court shall order sale by such methods and upon 
such terms as are expressly agreed to in writing by all the 
parties to the action. 

Comment. Section 873.600 is new. It permits the parties to 
agree to sales procedures that may vary from the procedures 
prescribed in this chapter. In order for Section 873.600 to be 
operative, the consent of all parties is necessary whether Or not 
they have appeared. As a consequcnce, this section cannot be 
used where unknown owners are made parties unless a guardian 
ad litem has been appointed for them. On the other hand, the 
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consent of persons named as parties who are not served and who 
have not appeared is unnecessary since their interests will not be 
affected by the judgment in the action. 

It should be noted that the court also has authority to prescribe 
additional sales procedures. See Section 873.610. 

§ 873.610. Court authority in sale 
873.610. (a) The court may, at the time of trial or 

thereafter, prescribe such manner, terms, and conditions of 
sale not inconsistent with the provisions of this chapter as 
it deems proper for the particular property or sale. 

(b) The court may refer the manner, terms, and 
conditions of sale to the referee for recommendation but 
shall not approve the referee's report excvpt following a 
hearing upon noticed motion. 

Comment. Section 873.610 is new; it makes clear the court's 
authority to control the manner, terms, and conditions of sale. 
These include, but are not limited to, the following: 

(a) Form, manner, and contents of notice of sale. See Sectio 15 

873.640-873.650. 
(b) Minimum bid and right to reject all bids. For example, if 

the property is a manufacturing plant which has been shut down 
and there are few potential buyers, it may be desirable to impose 
one or more of these conditions. )"linimum bids, rejection of all 
bids, display, or national advertising are tools that are often used 
in noncourt sales. The use of conditions such a> minimum bids in 
partition sales has not been ruled upon by California appellate 
courts. Divided vie\vs have been expressed in ;ther jurisdictions. 
See Kemp v. H'aters, 165 )"ld. 521,170 A. 178 (1934); Schmitt v. 
Weber, 60 )"Usc. 361. 113 N.Y.S. 449 (1908); compare Ill. Stats., Ch. 
106, § 60 (Smith-Hurd 1952) (requiring sale at two-thirds the 
property valuation with provision for new valuation if the 
property cannot be sold at the original "upset" figure). 

(c) Terms of credit. See Section 873.630. 
(d) Prior estate, charge, or lien to which the property will be 

subject. 
(e) Escrow and title insurance expenses. 
(f) Agents' commissions. See Sections 873.740 and 873.745 

(permitting the court to make applicable to the confirmation 
hearing a modified "gross overbidding" procedure and to fix, 
divide, and limit agcnts' commissions). 

(g) Procedure as to increased offers at court confirmation. See 
Section 873.740. 

(h) Sale of ilems of personal property individually, in a single 

40 4 SO 

• \ 

. , 

. ~ 

, 

I . . . 

• 

• 



r 

l 

L. 

.. . '. 

PAGE PROOF o 
999 

j 

1 2 43 

Law Rev. PARTITIO:-; 8O-ii04 Lawa.v.o dg-I 1&-40 4 80 

RUNNING HEAD 43 

lot, or in several lots. See Section 873.620. 

§ .873.620. Sale of property separately or as unit 
·873.620. (a) Unless the interests and rights of the parties 

will be materially prejudiced thereby, the court shall order 
that distinct lots or parcels of real property be sold 
separately. 

(b) The court may order that the real and personal 
property or any portion thereof be sold as a unit. 

Comment. Subdivision (a) of Section 873.620 supersedes the 
last portion of former S·~ction 782. 

Subdivision (b) is new. Under subdivision (b) where real and 
personal property are sold as a unit, it is subject to a combined 
offer or "one bid." See Prob. Code § 754.5. 

§ 873.630. Credit sales 
873.630. The court may: 
(a) Direct a sale on credit for the property or any p..rt 

thereof. 
(b) Prescribe such terms of credit as may be appropriate. 
(c) Approve or prescribe the terms of security to be 

taken upon the sale, including the manner in which title to 
the security is to be taken, whether in a single instrument 
or several instruments, according to the interests of the 
parties. 

Comment. Section 873.630 states the CO'lrt's authority over 
purchase money security in general term .. The subject was 
covered in former Sections 773 and 776, which appeared to divide 
the authority between the court and referee. The portion of 
former Section 776 that referred to "unknown owners, infants, or 
parties out of the state" is deleted as obsolete. Where there are 
minors or unknown owners, the court may direct that a trustee 
or other fiduciary hold the security for them and act on their 
behalf. See Section 873.810. 

Under Section 873.630, if the court fails to prescribe the terms 
of credit, the referee may accept offers which propose varying 
terms. 
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§ 873.640. ~Ianner of notice of sale 
873.640. (a) Notice of the sale of real or personal 

property shall be given in the manner required for notice 
of sale of like property upon execution. Such notice shall 
also be given to every party who has appeared in the action 
and to such other interested persons as may have requested 
the referee for special notice. 

(b) Where real and personal property are to be sold as a 
unit, notice of the sale may be in the manner required for 
notice of sale of real property alone. 

(c) The court may order such additional notice as it 
deems prcf'er. 

(d) Where the court orders a new sale of property 
pursuant to Section 873.730 or Section 873.740, notice of sale 
shall be as provided in this section. 

Comment. Subdivision (a) of Section 873.640 continues .he 
requirement of former Section 775 that real property be solei at 
public auction "upon notice given in the manner required for the 
sale of real property on execution." Subdivision (a) extends this 
provision to personal property and to both public and private 
sales. For the requirement found in the execution provisions 
(Section 692) that notice be given to the debtor, subdivision (a) 
substitutes a requirement that notice be given to parties who 
have apPf;ared and to other interested persons who have 
requested notice. This preserves the right of interested persons 
to receive notice 'Without imposing the burden of widespread 
notice to persons who may have no interest. It should be noted 
that inadequate notice of sale to the parties 01" persons who have 
requested notice may be a ground for setting aside the sale. See 
Section 873.730. 

Subdh-ision (b) is new. 
Subdivision (c) gives the court discretion to require additional 

notice. In some types of sales, the court may deem it desirable to 
order such other types of notice as display or classified 
advertisement. 

Subdivision (d) makes c1car that, if at the confirmation hearing 
the court orders a new sale, full notice of the new sale must be 
givcn. This continues a pro\~sion of former Section 784. 
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§ 873.6.'50. Contents of notice of sale 
873.650. (a) The court shall prescribe the contents of 

the notice of sale, which shall include a description of the 
property, the time and place of sale, and a statement of the 
principal terms of sale. In pl"ce of the principal terms of 
sale, the notice may refer to an order of the court or to a 
written statement containing such information which may 
be inspected at the place of business of the referee or the re.fe.ree)s 
attorney. 

(b) A notice of private sale shall state a place where bids 
or offers will be received and a day on or after which the 
sale will be made. 

Comment. Section 873.650 continues and expands the 
requirements of former Sections 775 and 782 that the notice of 
sale contain the principal terms of sale. See Section 873.61(1 and 
Comment thereto (court prescribes principal terms, inducting 
liens to which the sale is subject). 

Subdivision (a) requires a reference to the "time and place of 
sale." In the case of a private sale (subdivision (b)), the place of 
sale will normally be the place of business of the referee. For a 
comparable provision, see Prob. Code § 782. 

. ... 

It should be noted that the court may permit variation from • 
the published terms of sale if to do so will benefit the parties and 
will not prejudice the rights of other interested persons. See 
Section 873.730 (b). 

§ 873.660. Sale of perishable property .and securities 
873.660. (a) The court may order securities listed on an 

established stock or bond exchange, and personal property 
that is perishable, that will depreciate in value if not 
prom ptly disposed of, or that will result in loss or expense 
if kept, to be sold upon such notice and conditions as may 
be appropriate. 

(b) Unless othenvise ordered by the court, title to 
property sold pursuant to this section passes without court 
confirmation. The referee is responsible for the actual value 
of the property until, after return and proper showing, the 
court approves the sale. 

Comment. Section 873.660 is new; it is derived from Probate 
Code Sections 770 and 771. The provisions of Section 873.660 
apply notwithstanding the other provisions of this chapter 
governing sales. 
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§ 873.670. Conduct of sale at public auction 
873.670. (a) A sale at public anction to the highest 

bidder shall be held in the county in which the action is 
pending or such other place as ~ay be specified by the 
court. 

(b) Unless otherwise ordered by the court, personal 
property shall be present at the sale. 

(c) The sale may be postponed by the referee by public 
declaration as provided for sales upon execution. 

Comment. Section 873.670, providing procedural detail for 
sales at public auction, is new. It generally follows execution 
procedure. See Section 694. 

§ 873.680. Conduct of private sale 
873.680. (a) A private sale shall not be made before ':he 

day specified in the notice of sale but shall be made witlUn 
one year thereafter. 

(b) The bids or offers shall be in writing and left at the 
place designated in the notice at any time after the first 
publication or, if none, the posting of the notice. 

Comment. Section 373.680 continues the substance of the last 
. sentence of former Section 775, which provided for private sale 
in the manner required in private sales of real property of estates 
of decedents. Section 873.680 incorporates comparable provisions 
from Probate Code Sections 782 and 783. 

§ 873.690. Persons ineligible to purchase at sale 
873.690. (a) The following persons shall not purchase 

property sold in the action directly or indirectly: 
(1) The referee. 
(2) The attorney of a party. 
(3) The guardian of a party, unless for the benefit of his 

ward. 
(b) All sales contrary to this section are void except that 

a sale to a bona fide purchaser following a sale contrary to 
this section shall not be disturbcd. 

Comment. Section 873.690 supersedes former Section 783. 
Because the parties listed in this section may not purchase the 
property "directly or indirectl),," neither they nor persons [or 
their behalf may purchase the property. 

Subdi\'isioll (a) (3) expands the coverage of former Section 
783, which barred the guardian of an infant in the sale of real 
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I?roperty, to bar any guardian in the sale of any property. 
.. It should be noted that Section 873.690 precludes the listed 
parties only in partition sales. Sales made to enforce the lien of 
a referee, attorney, or guardian ad litem imposed under this title 
are sales in which those persons may be interested and r:lay 
participate. 

Article 3. Consummation of Sale 

§ 873.710. Referee's report of sale 
873.710. (a) Upon making a sale of property, the referee 

shall report the sale to the court. 
(b) The referee's report shall contain, in addition to such 

other information as may be appropriate, all of the 
following information: 

(1) A description of the property sold to each purchas<>r. 
(2) The name of the purchaser. 
(3) The sale price. 
(4) The terms and conditions of the sale and the security, 

if any, taken. 
(5) Any amounts payable to lienholders. 
(6) A statement as to contractual or other arrangements 

or conditions as to agents' commissions. 
(7) Any determination and recomnendation as to 

opening and closing public and private WdYS, roads, streets, 
and easements. 

(8) Other material facts relevant to the sale and the 
confirmation proceeding. 

Comment. Section 873.710 continues the substance of the 
first sentence of former Section 784 with the added requirements 
of paragraphs (5) -(8) of subdivision (b). 

§ 873.720. Motion to confirm or sct asidt; sale 
873.720. (a) Apurchascr, the referee, or any party may 

move the court to confirm or set aside the sale. 
(b) The moving party shall give not less than 10 days' 

notice of motion to: 
(1) The purchaser if the purchaser is not the moving 

party; and 
(2) All other parties who have appeared in the action. 
Comment. Section 873.720 continues the substance of the 
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third sentence of former Section 784. 

~ 873.730. Hearing on motion 
873.730. (a) At the hearing, the court shall examine the 

report and witnesses in relation to the report. 
(b) The court may confirm the sale notwithstanding a 

variance from the prescribed terms of sale if to do so will 
be beneficial to the parties and will not result in substantial 
prejudice to persons interested in the sale. 

(c) The court may vacate the sale and direct that a new 
sale be made if it determines any of the following: 

(1) The proceedings were unfair or notice of sale was not 
properly given. If there is no finding at the hearing of 
unfairness or improper notice, the sale may thereafter not 
be attacked on such grounds. 

(2) The sale price is disproportionate to the value of fie 
property. 

(3) It appears that a new sale will yield a sum that exceeds 
the sale price by at least 10 percent on the first ten thousand 
dollars ($10,000) and five percent on the amount in excess 
thereof, determined after a reasonable allowance for the 
expenses of a new sale. . 

Commec,t. Section 873.730 continues the fourth sentence of 
former Section 784 with the exceptions noted below. Unlike the 
former ,~ction, subdivision (b) expressly authorizes 
confirmation of a sale that varies from the published teans. 
Subdivision (c) makes each ground for vacating a sale 
independently sufficient. The provision for 'notice of resale is 
found in Section 873.&\0. The IO'percent formula of former 
Section 784 is replaced by a 10·5 percent formula derived from 
Probate Code Section 785. 

Where a credit sale is returned to the court for confirmation, 
the judge must determine whether the credit bidder is 
responsibl~ before confirming the sale. See Section 873.740 
(increased offers by "responsible" bidder). Agents' commissions 
on the sale, if any, are fixed by the court. See Section 873.745. 
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§ 873.740. Increased offers 
873.740. (a) If at the hearing under Section 873.730 a 

responsible bidder makes a written increased offer that 
exceeds the sale price by at least 10 percent on the first ten 
thousand dollars (5)10,000) and five percent on the amO:lnt 
in' excess thereof, the court in its discretion may do either 
of the following: 

(1) Vacate the sale and direct that a new sale be made. 
(2) Vacate the sale, accept the increased offer, and 

confirm the sale to the offeror. 
(b) Except as provided in subdivision (c), the amount by 

which an increased offer exceeds the sale price is 
determined on the basis of the gross amount of the 
increased offer including any commission on the increased 
offer to which an agent may be entitled. 

(c) Where in advance of sale the court has so ordered or 
the parties have so agreed, if an increased offer is made 0Y 
a party to the action who is not represented by an agent, the 
amount by which an increased offer of a non-party exceeds 
the sale price is determined on the basis of the net amount 
of the i.ncreased offer excluding any commission on the 
increased offer to which an agent may be entitled. 
. Comment. Section 873.740 supersedes the last sentence of 

former Section 784. The increased offer criterion of subdivision 
(a) is changed from the straight lO-percent formula of Section 
784 to a 10·5 percent formula derived from Probate Code Section 
785. 

Subdivision (b) is new; the gross overbidding criterion is 
adopted from the Probate Code. 

Subdivision (c) codifies the existing authority of the court 
silting as a court of equity to accept increased offers on a "net 
overbid" basis. See generally Estate of Cafe, 124 Cal. App.2d 615, 
269 P.2d 73 (1954). 

§ 873.745. Agents' commissions on sale 
873.745. The amount of agents' commissions on the sale, 

if any, shall be fixed by the court and divided or limited in 
the manner provided for private sales of real property in 
decedents' estates. 

Comment. Section 873.745 is new; it codifies the court's 
general authority to fix and, where necessary, limit and divide 
agents' commissions. See Section 873.110 (services of third 
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persons). For statutory provisions as to agents' commissions in 
private sales of real property in probate, see Probate Code 
Sections 760, 761, 761.5, and 785. 

§ 873.750. Court order for collection of proceeds 
and transfer of property 

873.750. (a) Upon confirmation of a sale, the court shall 
order the referee to execute a conveyance or other 
instrument of transfer, to collect the proceeds, take 
security, and perform other acts required to consummate 
the sale. 

(b) The order may direct the referee concerning the 
distribution, deposit, or securing of sale deposits and sale 
proceeds. 

Comment. Section 873.750 continues the substance of the 
first two sentences of former Section 785 and supersedes fOrTI'3r 
Section 777. Section 873.750 states the court's authority in broaoer 
terms than the former sections, which referred only to "proceeds 
of sale." These are to be distributed to the person entitled when 
the court directs or are to be paid into court or deposited therein. 
However, substantial sums may be held by the referee or others 
pending a sale. These funds, as well as technical "proceeds of 
sale," should be subject to the court's order. .!for provisions 
concerninl. the disposition of the proceeds of sale, see Article 4 
(commencing with Section 873.810). 

§ 873.760. Failure of purchaser to deliver proceeds 
873.760. If the purchaser, after the confirmation of the 

sale, fails to pay the sale price, the purchaser is subject to 
the court's jurisdiction and to further proceedings in the 
action. Upon such failure, a party, or the referee, may upon 
notice move the court to order either of the folloVving forms 
of relief: 

(a) Res~le of the property upon notice as provided in this 
chapter. If any loss is occasioned thereby, the referee may 
recover the amount of such loss and costs and expenses 
incurred, including a reasonable attorney's fee, from the 
purchaser who failed to pay. 

(b) Maintenance by the referee of an action against the 
purchaser for the amount of the sale price. If the referee 
recovers judgment, the referee shall be awarded a 
reasonable attorney's fee against the purchaser. 
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Comment. Section 873.760 continues the substance of the last 
sentence of former Section 785 \\ith the added requirement of a 
court order on noticed motion of either a party or the referee and 
with the addition of express pro;isions for recovery of a 
reasonable attorney's fee. To facilitate recovery under this 
section, the defaulting purchaser remains subject to the 
jurisdiction of the court. 

§ 873.770. Taking setoff from party purchaser 
873.770. Where the purchaser is a party entitled to a 

share of the proceeds of sale, the referee may: 
(a) Take the purchaser's receipt for so much of the 

proceeds of sale as belongs to the purchaser. 
(b) Take security, or other arrangement satisfactory to 

the referee, for payment of amounts which are or may 
become due from the purchaser on account of the expenses 
of sale, general costs of the action, and costs of LIe 
reference. 

Comment. Section 873.770 continues the substance of former 
Section 786 with the addition of subdivision (b), which provides 
for assurances of payment of a share of the costs which may not 
be determined at the time of sale . 

§ 873.780. Court authority at closing 
873.780. The court may make orders relating to the 

closing of a sale after confirmation, including escrow and 
closing provisions and, if the referee and purchaser so agree 
and the court upon noticed motion determines it will not 
result in substantial prejudice to the parties, may make 
adjustments varymg the terms of sale based on 
after-discovered defects. 

Comment. Section 873.780 is new. It recognizes that modern 
transactions often involve, at closing, minor deviations or 
adjustments. The court is expressly authorized to make rulings 
regarding them . 

§ 873.790. Conveyance of the property 
873.790. (a) Upon fulfillment of the terms of sale, the 

referee shall execute a conveyance or other instrument of 
transfer to the purchaser. 

(b) The conveyance or transfer of real property and the 
order authorizing such conveyance or transfer shall be 
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recorded in each county in which the property is located. 
Comment. Subdivision (a) of Section 873.790 is new. 

Subdivision (b) continues the substance of the Grst portion of 
former Section 787. 

Article 4. Disposition of Proceeds of Sale 

§ 873.810. Court order of disbursement 
873.810. The court shall order the proceeds of sale and 

any security therefor to be paid, transferred, deposited in 
court, placed in trust, or invested in State of California or 
United States government obligations or interest-bearing 
accounts in an institution whose accounts are insured by an 
agency of the federal government, to or for the benefit of 
the persons in interest entitled thereto, as may be 
appropriate or as specifir:ally provided In this article. 

Comment. Section 873.B10 supersedes former Sections 773 
and 788. The portion of former Section 773, providing for deposit 
of proceeds in court if no other direction is given, is not 
continued. Under Section 873.810, the court must affirmatively 
specify the disposition of the proceeds, including proceeds for 
the shares of unknown o,vners. See former Section 780 (requiring 
that the court provide for the protection of unknown parties). It 
should be noted that amounts invested ir interest-bearing 
accounts under this section may exceed the amount insured by 
an agency of the federal government provide,l that the accounts 
are in an institution which carries such insured accounts. 

§ 873.820. Application of proceeds of sare 
873.820. The proceeds of sale for any property sold shall 

be applied in the following order: 
(a) Payment of the expenses of sale. 
(b) Payment of the other costs of partition in whole or in 

part or to seC'lre any cost of partition latpr allowed. 
(c) Payment of any liens of parties on the property in 

their order of priority except liens w'hich under the terms 
of sale are to remain on the property. 

(d) Distribution of the residue among the parties in 
proportion to their shares as determined by the court. 

Comment. Section 873.820 continues the substance of former 
Section 771 and extends it to the sale of unencumbered as well 
as encumbered property. The provision formerly found in 
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Section 771, requiring payment of liens prior to the lien upon 
which the owner's title is based, is not continued since the 
provision formerly found in Section 752 for partition by a 
lienholder is not continued. See Comment to Section 872.210. 

The preference for payment of the expenses of sale in 
subdiVision (a) is new. For the costs of partition (subdivision 
(b», see Chapter 8 (commencing ",ith Section 874.010). 

§ 873.830. Setoff in lieu of payment of estate 
for life or years 

873.830. Where a part only of the property is 5016:, a 
tenant for life or years in an undivided share of the whole 
property may have his estate equitably set off in any part 
of the property not sold by way of complete or partial 
satisfaction of his share of the proceeds. 

Comment. Section 87.3.83'1 continues the substance of former 
Section 770. 

§ 873.840. Treatment of successive estates 
873.840. (aj The court shall ascertain the proportion of 

the proce:eds of sale that \vill be a just and reasonable sum 
for the satisfaction of the estate of a tenant for life or years 
and shall order such amount distributed to him or held for 
his benefit. 

(b) The court shall ascertain the proportional value of 
any vested or contingent future right or estate in the 
property and shall direct such proportion of the proceeds 
of sale to be distributed, secured, or held in'such a manner 
as to protect the rights and interests of the parties. 

(c) NOhvithstanding any other provision of this section, 
in the case of an estate for life or defeasible estate with 
remainder over, the court may direct that the entire 
proceeds of sale be placed in trust as proVided in this section 
upon a showing that the establishment of such a trust is 
economically feasible and will serve the best interests of the 
parties. The court shall appoint a trustee, upon security 
satisfactory to the court, who under court supervision shall 
invest and reinvest the proceeds, pay the income from the 
investments, if anv, to the life tenant or owner of the 
defeasible interest: and, upon termination of the life or 
defeasible estate, deliver or pay the corpus of the trust 
estate to the remainderman. The court shall retain 
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jurisdiction over the settlement of the accounts of the 
trustee and in all matters necessary for the proper 
administration of the trust and the final distribution of the 
trust fund. 

Comment. Subdivision (a) of Section 873.840 supersedes 
former Sections 778-780. Particular aspects of the former sections 
are preserved in other provisions. See Sections 872.520 
(protection of interests of unknown o\\TIcrs), 872.640 (interests 
of unknown owners considered together), 873.820 
(proportionate allocation after costs and expenses). The 
provision in former Section 778 for prejudgment estimate of the 
value of :'. tenancy for life or years which the owner may 
"consent" to accept is not continued because it is inappropriate 
under modern conditions. 

Subdivision (b) continues the substance of the first portion of 
former Section 781 and tb') last portion of former Section 766 (2). 

Subdivision (c) superspdes the last portion of former Section 
78!. It makes clear that imposition of a trust under its terms is not 
mandatory in all cases but is discretionary with the court and 
then only if the establishment of a trust is both practical and 
desirable. Contrast Estate of Giacomeios, 192 Cal. App.2d 244, 13 
Cal. Rptr. 245 (1961) (imposition of trust mandatory). 
Investment under this subdivision may be by purchase of other 
property for use of the parties where appropriate. It should be 
noted that, in the case of successive life or defeasible estates, 'the 
court m; v be required to formulate a more compl~x formula for 
investment and distribution than is specified in the statute. 

For an exception to the requirements of Section 873.840, see 
Section 872.840 (disposition of property subject to an express 
trust) . 

CHAPTER 7. PARTITION BY APPRAISAL 

§ 873.91 'l. Agreement of parties to partition by 
appraisal 

873.910. When the interests of all parties are undisputed 
or have been adjudicated, the parties may agree upon a 
partition by appraisal pursuant to this chapter. 

Comri1ent. Section 873.910 and the other sections in this 
chapter are new. The purpose of this chapter is to provide an 
alternative method of partilion for coowners who agree to use 
this method. A guardian ad litem may be appointed to represent 
contingent interests and may agree to the procedure under this 
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chapter on their behalf. A statutory procedure based upon 
appraisal by a referee, with court supervision, may in some 
situations serve the interests of parties who find themselves in 
disagreement since an acquisition method does not involve the 
same tax consequences as a partition sale. See 3 J. Rabkin & M. 
Johnson, Federal Income, Gift and Estate Tax.1h·on§ 43.01 (1975). 

Although the same r~sult can be accomplished by an 
agreement to arbitrate, the authority of the court under this 
chapter is much broader than in case of arbitration (see Title 9 
(commencing with Section 1280) of Part 3 of the Code of Civil 
Procedure) . 

§ 873.920. Contents of agreement 
873.920. The agreement shall be in \\Titing HIed with 

the clerk of court and shall include: 
(a) A description of t'te property. 
(b) The names of the parties and their interests. 
(c) The names of the parties who are willing to acquire 

the interests. 
(d) The name or names of a person or persons to whose 

appointment as referee or referees the parties consent. 
(e) The date or dates as of which the interests to be 

acquired are to be appraised. . 
(f) Otl,er terms mutually agreed upon which may 

include, l:mt are not limited to, provisions relating to 
abandonment of the action if the appraised value of the 
interests to be acquired exceeds a stated amount, required 
deposits on account of purchase price, terins of any credit, 
title and objections to title, and payment of the expenses of 
the proce"dure authorized by this chapter and of costs of 
the actio~ 

Comment. Section 873.920 is new. It establishes the 
framework for the agreement of the parties without, however, 
providing ~ fLxed form of agreement. 

§ 873.930. Court approval of agreement 
873.930. If the court determines that the agreement 

complies with Section 873,920 and that the terms and 
conditioris are equitable, it shall approve the agreement 
and stay any pending division or sale of the property. 

Comment. Scction 873.930 is ncw. The court, as a court of 
equity, may exercise a sound discretion in approving or refusing 
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to approve a particular agreement. 

§ 873,940, Appointment of referee; referee's report 
873,940. The court shall appoint one referee or, if 

provided in the agreement, three referees to appraise the 
property and the interests involved. The referee shall 
report his findings and valuations to the court by report in 
writing filed with the clerk. 

Comment. Section 873.940 is new. It follows other partition 
procedures with respect to the referee's report. 

§ 873.950, Motion to confirm, modify, or sct 
aside report 

873.950. Any party to the agreement or the referee, 
upon 10 days' notice to the other parties to the agreement 
and to the referee if the referee is not the moving party, 
may move the court to confirm, modify, or set aside the 
report. 

Comment. Section 873.950 is new. It follows other partition 
procedures with respect to a motion for hearing on the referee's 
report. 

§ 873.960. Hearing on referee's report 
873.960. At the hearing, the court shall examine the 

'report and witnesses. If the court fmds that lh,' proceedings 
have been regularlv conducted, that transfer of title to the 
interests may reguiarly be made, and that llO facts appear 
which would make such transfer ineqlliLtble, it shall 
confirm the report and order the intere~ts transferred to 
the acquiring parties in proportion to th"ir respective 
interests, or in such other proportion as is sd out in the 
agreement. The court order is contingent IIp,''l p3.yment of 
the amounts fixed as the purchase pricc ;lud any other 
amounts required by the agreement, the giving of any 
required security, and payment by the 1';lrlies of the 
expenses of the procedure authorized by lhi, chapter and 
of the general costs of the action or an appropriate share 
thereof. 

Comment. Section 873.960 is new. It vests the court with 
equitable power to refuse to permit consUIlHllation of the 
transaction where it would be inequitable. Tht' 1 ",rties contract 
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in the light of this power of the court. 

~ 873.970. Effect of agreement 

dg-l 

873.970. The agreement binds the heirs, executors, 
administrators, successors, and assigns of the parties. In the 
event of default, the aggrieved parties may specifically 
enforce the agreement by further proceedings in the action 
or may pursue any other remedy they may have at law or 
in equity. 

Comment. Section 873,970 is new. Subject to the provisions of 
this chapter, the agreement is binding. Even though the subject 
of the agreement may be personal property, the agreement is 
specifically enforceable if the innocent party elects this remedy. 

§ 873.980. Relation of agreement to other remedies 
873.980. The provisions of this chapter are cumulative 

and if, for default or other cause, interests are not 
transferred and acquired pursuant to this chapter, the 
parties may pursue their other rights of partition, subject to 
Section 873.970. 

Comment. Section 873.980 is new. If the proceeding aborts or 
is not carried out, the parties are not prejudiced as to their 
normal rights of partition except that an irmocent party may 
elect to proceed under the agreement plTsuant to Section 

'873.970. 

CHAPTER 8. COSTS OF PARTITION 

Article 1. Allowance and Apportionment 
of Costs of Partition 

§ 874.010. Costs incurred in partition action 
874.010. The costs of partition include;: 
(a) Reasonable attorney's fees incurred or paid by a party 

for the common benefit. 
(b) The fee and expenses of the referee. 
(c) The compensation provided by contract for services 

of a sur\"eyor or other person employed by the referee in 
the action. 

(d) The reasonable costs of a title report procured 
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pursuant to Section 872.220 with interest thereon at the 
legal rate from the time of payment or, if paid before 
commencement of the action, from the time of 
commencement of the action. 

("e) Other disbursements or expenses found by the court 
to have been incurred or paid for the conunon benefit. 

Comment. Section 874.010 is a statement of the "common 
benefit"' rule applicable in partition actions. The listing in this 
section is illustrative only, and the costs of partition may include 
other expenses or disbursements, of a like or different kind, 
found by the court to have been incurred or paid for the common 
benefit. See subdivision (e). Section 874.010 is supplemented by 
Section 874.020 (costs incurred in related action). 

Subdivision (a) continues the substance of a portion of former 
Section 796. 

Subdivision (b) continues a portion of former Section 768. The 
reference in the former section to the fee allowed by the court 
"in its discretion" is not continued since th~ fee must be a 
"reasonable sum" pursuant to Section 1023. The expenses of the 
referee may include attorney's fees where appropriate. See 
Section 873.120. 

SubdiVision (c) continues a portion of former Section 768. 
Subdi"ision (d) continues the substance of a portion of former 

Section 799. 
Subdivision (e)is new; it is derived from former Section 796. 

§ 874.020. Costs incurred in related action 
874.020. The costs of partition inc;lude reasonable 

expenses, including attorney's fees, necessarily incurred by 
a party for the common benefit in prosecuting or defending 
other actions or other proceedings for the protection, 
confirmation, or perfection of title, setting the boundaries, 
or making a survey of the property, with interest thereon 
at the legal rate from the time of making the expenditures. 

Comment. Section 874.020 supplements Scction 874.010 
(costs incurred in p~rtition ~ction). It is derived from a portion 
of former Section 793. The requirement of the former section 
that the expenses be pleaded is eliminated; the expenses are 
presented and allowed just as other costs in the action. The 
exclusion of recovery of attorney's fees found in the former 
section is iike'W;se eliminated. 
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§ 874.030. Interest on disbursements 
874.030. Where disbursements have been made by a" 

party under the direction of the court, interest at the legal 
rate shall be allowed thereon from the time of making such 
disbursements. 

Comment. Section 874.030 continues the substance of fonner 
Section 801. 

§ 874.040. Court apportionment of costs 
874.040. Except as otherwise provided in this article, the 

court shall apportion the costs of partition among the 
parties in proportion to their interests or make such other 
apportionment as may be equitable. 

Comment. Section 874.040 supersedes the first portion of 
former Section 796. It applies the principle stated in the former 
section to cases where the property is sold as well as to those 
where it is divided. The general rule stated in Section 874.040 is 
qualified by Section 874.050. 

Although normally the costs of partition are apportioned in 
proportion to the interests of the parties, there may be cases in 
which some other arrangement will be eqUitable. Where 

. litigation for the common benefit arises among only some of the 
parties, or where the interests of the parties in all items, lots, or 
parcels of property are not identical, the court may segregate the 
costs of partition to the extent practicable and apportion a part 
among particular parties only. See former Section 796 (last 
sentence) . 

§ 874.050. Apportionment involving future interests 
874.050. (a) The court may order that the share of the 

costs apportioned to a future interest be paid by other 
parties to the action or by the persons who are then the 
presumptive owners of the future interest. 

(b) Where the court orders payment pursuant to this 
section, such payment is subject to a right of 
reimbursement, with interest at the legal rate, secured by 
a charge upon the future interest. 

Comment. Section 874.050 is new. Where a share of the costs 
is apportioned to a future interest, the amount is discounted 
based on the present value of the future interest. 
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Article 2. Payment of Costs of Partition 

§ 874.110. Payment by parties 
874.110. (a) The costs of partition as apportioned by the 

court may be ordered paid in whole or part prior to 
judgment. 

(b) Any costs that remain unpaid shall be included and 
specified in the judgment. 

Comment. Section 874.110 supersedes portions of former 
Section 796. While subdivision (a) requires payment by the 
parties, it ,hould be noted that, in the case of sale of the property, 
the proceeds are to be applied first to discharge the costs of 
partition before disbursement to the parties. Section 873.820. 

Subdivision (b) requires the judgment to list only amounts 
remaining unpaid rather than all amounts apportioned to the 
parties under the former provision. See also former Sectior! 798. 

§ 874.120. Lien for costs 
874.120. (a) The costs shall be a lien on the share of the 

party specified. 
(b) A lien imposed by this section has priority over any 

other lien on the share except those imposed under this 
section. 

Comment. Subdivision (a) of Section 874.120 continues a 
portion·.[ former Sections 796 and 798. Subdivision (b) is derived 
from former Section 769. 

§ 874.130. Enforcement of lien 
874.130. Upon application of a person entitled to a lien 

imposed under this article and upon a ~howing of good 
cause, the court may order a sale of the property before or 
after judgment for the benefit of all such lien claimants 
without priOlity among them. 

Comment. Section 874.130 is new. Liens imposed under this 
article have priority over all other liens but have no priority 
among themselves. The remedies provided in this section and in 
Section 874.140 are cumulative. 
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§ 874.140. Execution to enforce judgment 
. 874.140. Ajudgment for unpaid costs of partition may be 

enforced by the person entitled to the costs by execution 
against the share of the party specified in the judgment or 
against other property of the party. 

Comment. Section 874.140 continues the substance of a 
portion of former Section 796. See also Section 798. The remedies 
provided in this section and in Section 874.130 are cumulative. 

CHAPTER 9. JUDCi\:fENT 

§ 874.210. Persons bound by judgment 
874.210. The judgment in the action is binding and 

conclusive on all of the following: 
(a) All persons known and unknown who were parties ~o 

the action and who have or claim any interest in t~e 
property, whether present or future, vested or contingent, 
legal or beneficial, several or undivided. 

(b) All persons not in being or not ascertainable at the 
time judgment is entered who have any remainder interest. 
in the property, or any part thereof, after the determination 
of a particular estate therein and who by ~ny contingency 
may be entitled to a beneficial interest m the property, 
provided the judge shall make appropriatE lJrovision for the 
protection of such interests. 

(c) All persons who were not parties to the action and 
who have or claim any interest in the property which was 
not of record at the time the lis pendens was filed, or if none 
was filed, at the time the judgment was recorded. 

(d) All persons claiming under any of the foregoing 
persons. 

Comment. Section 874.210 supersedes portions of former 
Sections 766 and 787. 

Subdivision (a) makes clear that all parties to the action are 
bound by the judgment, including the heirs of a decedent joined 
pursuant to Section 872.530 and unknown persons joined 
pursuant to Section 872.550. Subdivision (a) supersedes fanner 
Section 766(1), (3) and the first portion of former Section 787. 

Subdivision (b) continues the substance of former Section 
766(2). 

Subdivision (c) supersedes the last portion of former Section 
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7f!1. For an exception to subdivision (c), see Section 874.230 
(unrecorded interests known to plaintiff) . 

. Subdivision (d) supersedes former Section 766(4) and the 
middle portion of former Section 787. 

§ 814.220. Persons not bound by judgment 
874.220. The judgment does not affect the interest of 

any person who was not a party to the action and who had 
an interest of record in the property or part thereof at the 

!: time the lis pendens was filed, or if none was filed, at the 
time the judgment was recorded. 
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Comment. Section 874.220 is new. 

§ 874.230. Unrecorded interests known to plaintiff 
874.230. Notwithstanding Section 874.210, where an 

occupant or other person having or claiming an unrecorded 
interest in the property or part thereof was not a party ,0 

the action but the occupancy reasonably should have been 
kno\vTI or the eJl.istence or claim of the interest was actually 
known to the plaintiff at any time before entry of the 
interlocutory judgment, the judgment does not affect the 
interest of such occupant or other person in the portion of 
the property or proceeds of sale thereof allocated to the 
plaintiff. 

Comment. Section 874.230 is new. It is intended to 
implement the requirement of Section J72.51O, making 
mandatory on the plaintiff the joinder of all persons "actually 
known" to the plaintiff having or claiming qn interest in the 
property or part thereof as to which partition is sought. 

Section 874.230 is an exception to the rule stated in Section 
874.210 (c) that the judgment binds all persons having 
unrecorded interests in the property. It should be noted that 
Section 874.230 makes the judgment not conclusive only 'With 
respect to the share of the plaintiff. The portions of the property 
allocated to other parties in case of a divisivn, or the entire 
property in case of a sale to a bona fide purchaser, are free of the 
unrecorded interests. 
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CONFORMING REVISION 

Revenue & Taxation Code § 3965 (amended) 
SEC. 6. Section 3965 of the Revenue and Taxation Code 

is amended to read: 
3965. If the court orders a sale of the property or a 

partition thereof, the same shall be made in accordance 
with the provisions of Chapter :t; Title !-G; 10.5 
(commencing with Section 872.010) of Part 2 of the Code 
of Civil Procedure, except that t 

W +he ee-ttff ffiftj" appoint tffle refefee instead ef thfee, 
fIftd 

W Proeeeds proceeds of sale belonging to unknown 
special assessment owners, or persons claiming an interest 
in said special assessments, shall be paid to the treasurer, to 
be held by him as in like instances of collections by said 
treasurer of special assessments. 

Comment. Former subdivision (a) of Sec·tion 3965 is deleted 
since the partition stahlte provides for appointment of a single 
referee. See Code Civ. Proc. § 873.010. 

OPERATIVE DATE; APPLICATION 
TO PENDING ACTIONS 

SEC. 7. (a) This act becomes operative January 1, 1977. 
(b) Subject to subdivisions (c), (d),-and (e), in the case 

of an action commenced prior to the operative date, this act 
upon the operative date applies to the action unless in the , 

\ 

opinion of the trial court application of a particular 
provision would be materially inconsistent with the 
proceedings theretofore had or would substantially 
interfere with the effective conduct of the action or the 
rights of the parties or other interested persons, in which 
case the particular provision does not apply and the law 
applicable thereto prior to the operative date applies. 

(c) Code of Civil Procedure Sections 872.210 and 872.710 
do not apply to an action commenced prior to the operative 
date. 

(dl If, on the operative date, summons was issued but not 
served in an action, service and proof of service may be 
made pursuant to the law applicable thereto prior to the 
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operative date. 
. (e) If, on the operative date, securities have been taken, 
investments made, or funds deposited pursuant to former 
Code of Civil Procedure Sections 777, 788, 793, or 794, or a 
trust has been established pursuant to former Code of Civil 
Procedure Section 784, the trial court retains jurisdiction as 
provided under the law applicable thereto prior to the 
operative date. The trial court, upon reasonable notice and 
opportunity to be h,"ard and if it appears in the best 
interests of the parties and other interested persons, may 
order that securities, investments, or funds held by the 
county clerk be assigned, delivered, or paid over to a 
trustee or agent, or otherwise transferred from the name or 
custody of the county clerk. 
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APPENDIX 

DISPOSITION OF EXISTING 
PARTITION STATUTE 

1&-10 4 80 

65 

Chapter 4 (commencing with Section 752) of Title 10 of 
Part 2 of the Code of Civil Procedure is the existing 
partition statute. This entire chapter, being supersf'ded by 
the new partition statute, will be repealed when the new 
partition statute takes effect. 

The text of each section of Chapter 4 is set out below. The 
disposition of the provisions of these sections is indicated in 
the Comments that follow the text of the sections. 

CHAPTER 4, ACTIONS FOR THE 
PARTITION OF REAL [AND 

PERSONAL] PROPERTY 

§ 752' (repealed). Real estate; right of action 
752. \Vhen several cotenants own real property as joint 

tenants, or tenants in common, in which one or more of 
them have an estate of inheritance, or for life or lives, or for 
years, or when real property is subject to a life estate with 
remainder over, an action may be brought by one or more 
of such persons, or, where property is subject to a life estate 
v.ith remainder over, by the life tenant, or where real 
property is subject to a lien on a parity with that on w'hich 
the owner's title is based, bv the owner or by the holder of 
such lien, for a partition the~eof according to' the respective 
rights of the persons interested therein, and for a sale of 
such property, or a part thereof, if it appears that a partition 
can not be made without great prejudice to the parties. 

Comment. The portion of former Section 752 that specified 
the intercsts in real property entitled to maintain a partition 
action is continued in Section 872.210. Howcvcr, the provision 
enabling partition by the mvncr of a lien on a parity with that on 
which the owner's title is based is not continued. It had extremely 
limited application and represented a departure from the 
generul rule that only substantial interests in property may 
compel partition. 

40 • 80 

'; 

, , 

. . ... 

• 

< 

• . . 
• 

~ .. 



PAG E/ PROOF 
j o 

J 

999 

I 

( -

L 

.I 

2 66 

Law Rev. PARITnON ~ Law Rev.O dg-l 16-40 4 80 

66 RUNNING HEAD 

The portion of former Section 752 that provided a standard for 
sale or division of property in a partition action is superseded by 
Sections 872.810-872.330. 

§ 752a (repealed). Personal property; right of 
action; sale; partition of real and personal 
property in same action 

752a. \\Then several persons are co-owners of any 
personal property, an action may be brought by anyone or 
more such co-owners for a partition thereof; or in case 
partition can not be had without great prejudice to the 
owners, for the sale thereof, and partition of the proceeds 
according to the respective interests of the parties. In all 
such actions the provisions of this chapter shall govern 
wherever applicable. Real and personal property may be 
partitioned in the same action. 

Comment. The portion of former Section 752a that specified 
that the coowner of personal property is entitled to maintain a 
partition action is continued in Section 872.210. The portion that 
provided a standard for sale or division of the property is 
superseded by Sections 872.810-872.830. 

The second sentence of former Section 752a is continued in 
Section 872.020. 

The thi -d sentence of former Section 752a is continued in 
Section 872.240. 

§ 752b (repealed). Condominiums; right of 
action 

752b. Where several persons own condominiums, as 
defined in Section 783 of the Civil Code, in a condominium 
project, as defined in Section 1350 of the -Civil Code, an 
action may be brought by one or more of such persons for 
partition thereof by sale of the entire project, as if the 
owners Of all of the condominiums in such project were 
tenants-ill-common in the entire project in the same 
proportioll as their ill terests in the common areas, 
provided, however, that a partition shall be made only upon 
the showing that (I) three years after damage or 
destruction to the project which renders a material part 
thereof unfit for its use prior thereto, the project has not 
been rebuilt or repaired substantially to its slate prior to its 
damage or destruction, or (2) that three-fourths or more of 
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the project has been destroyed or substantially damaged, 
and that condominium owners holding in aggregate more 
than a 50 percent interest in the common areas are opposed 
to repair or restoration of the project, or (3) that the project 
has been in existence in excess of 50 years, that it is obsolete 
and uneconomic, and that condominiwn owners holding ill 
aggregate more than a 50 percent interest in the common 
areas are opposed to repair or restoration of the project, or 
(4) that conditions for such a partition by sale set forth in 
restrictions entered iI'.to with respect to such project, 
pursuant to the provisions of Chapter 1 (commencing with 
Section 1350), Title 6, Part 4, Division Second of the Civil 
Code have been met. 

Comment. Former Section 752b is continued in Civil Code 
Section l354. 

§ 753 (repealed). Complaint; pleading interests 
of all parties; unknown parties or interests 

753. Except as provided in Section 753.1 and 754, the 
interests of all persons in the property, whether such 
persons are known or unknown, must be set forth in the 
complaint, as far as known to the plaintiff; and if one or 
more of the parties, or the share or quantity of interest of 
any of the parties, is unknown to the plaintiff, or is uncertain 
or contingent, or the o\vnership of the inhe:'itance depends 
upon an executory devise, or the remaindel is a contingent 
remainder, so that such parties cannot be named, that fact 
must be set forth in the complaint. . 

Comment. The first portion of former Section 75.3, requiring 
that the interests of all persons in the property be set forth in the 
complaint, is superseded by subdivision (c) of Section 872.230. 
The last portion of former Section 753, requiring that the 
complaint set forth additional information as to parties who are 
unknown or whose interests are uncertain, i_ continued and 
broadened in Section 872.520. 

§ 753.1 (repealed). Parties; persons having 
interests in oil and gas leases, unit agreements 

or pooling arrangements 
753.1. When the property is subject to a lease, 

community lease, unit agreement or other pooling 
arrangement with respect to oil or gas or both, it shall not 
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be necessary to name as parties defendant persons whose 
only interest in the property is that of a lessee, 
royalty-o,vner, lessor-owner of other real property in the 
community, unit or pooled area, or working interest owner, 
or persons claiming under any of them, and no sale or 
judgment shall affect the interests of such persons not made 
parties defendant. 

Comment. Former Section 753.1, making it UIlllecessary to 
name as defendants certain persons owning oil and gas interests, 
is continued in Section 872.540. 

§ 754 (repealed). Parties; lienholders not 
of record 

754. No person having a conveyance of or claiming a 
lien on the property, or some part of it, need be made a 
party to the action, unless such conveyance or lien appear 
of record. 

Comment. Former Section 754 is superseded by Section 
872.510. 

§ 755 (repealed). Lis pendens 
755. Immediately after filing the complaint in the 

Superior Court, the plaintiff must record in the office of the 
Recorder of the county, or of the several counties in \vhich 
the property is Situated, a notice of tho, pendency of the 
action, containing the names of the partles so far as known, 
the object of the action, and a description of the property 
to be affected thereby. From the time of filing such notice 
for record all persons shall be deemed to have notice of the 
pendency of the action. 

Comment. The portion of former Section 755 placing 
jurisdiction over partition actions in the superior court is 
continued in Section 872.110. The portion of former Seclion 755 
relating to the lis pendens is continued in '::ection 872.250. 

§ 756 (repealed). Summons; contents; parties 
to whom directed 

756. ,The summons must contain a description of the 
property sought to be partitioned, and must be dirccted to 
all of the persons named as defendants in the complaint, 
and whcn it shows that some person has or claims an 
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interest in or lien upon the property whose name is 
unknown to the plaintiff, the summons must also be 
directed to all persons unknown who have or claim any 
interest in or lien upon the property. 

Comment. The first portion of fonner Section 756 is 
superseded by Section 872.310; the last portion is continued in 
Section 872.520. 

§ 757 (repealed). Summons; publication as to 
unknown partie,; description of property 

757. If a party having a share or interest or lien is 
unknown and such fact is made to appear by affidavit, the 
summons may be served on such unkno\vn party by 
publication. When publication is made pursuant to this 
section or, as to a known party, pursuant to Section 415.50, 
the summons, as published, shall contain the descriptio:, of 
the property which is the subject of the action. 

Comment. The first sentence of former Section 757 is 
superseded by Section 872.310. The second sentence of former 
Section 757 is superseded by Section 872.320. 

§ 758 (repealed). Effect of default; answer; 
contents 

758. If the defendant fails to answ'er within the time 
allowed by law, he is deemed to adn·;t and adopt the 
allegations of the complaint. Otherwise, he must controvert 
such of the allegations of the complaint as he does not ,vish 
to be taken as admitted, and must set forth his estate or 
interest in the property, and if he claims a lien thereon must 
state the date and character of the lien and the amount 
remaining due, and whether he has any additional security 
therefor, and if so, its nature and extent, and jf he fails to 
disclose such additional security, he m'lst be deemed to 
have waived his lien on the property to be partitioned. 

Comment. The first sentence of former Section 758 is not 
continued; the consequence of the failure of a defendant to 
answer is covered generally in Section 431.20. 

The portion of the second sentence of former Section 758, 
requiring the defendant to controvert material allegations of the 
complaint and to allege his interest in the property, is continued 
in Section 872.4l0. The portion of the second sentence, requiring 
the defendant to state information relating to any lien he may 
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have. is continued in Section 872.420; the waiver provision, 
however, is omitted because it was unduly harsh. 

§ 759 (repealed). Determination of rights of 
parties; determination of title before sale; 

unknown persons 
759. The rights of the several parties, plaintiff as well as 

defendant, may be put in issue, tried, and determined in 
such action; and when a sale of the premises is necessary, 
the title must be asc(O,-tained by proof to the satisfaction of 
the court before the sale can be ordered; except that where 
there are several unknown persons having <m interest in the 
property, their rights may be considered together in the 
action, and not as betw'een themselves. 

Comment, The portion of former Section 759 that provided 
for the determination of the rights of the parties is continuecl in 
Section 872,610. The portion that required ascertainment of title 
in case of a sale of the property is superseded by Section 872.620, 
requiring ascertainment of title generally to the extent necessary 
to grant appropriate relief. The portion that permitted 
consideration of the rights of unknown persons together is 
continued in Section 872.640. 

§ 760 (repealed). Partial partition 
760. Whenever from any cause it is, in the opinion of the 

Court, impracticable or highly inconv.:.;.ient to make a 
complete partition, in the first instance, among all the 
parties in interest, the Court may first ascertain and 
determine the shares or interest respectively held by the 
original co-tenants, and thereupon adjudge and cause a 
partition to be made, as if such original co-tenants were the 
parties, and sole parties, in interest, and the only parties to 
the action, and thereafter may proceed in like manner to 
adjudge and make partition separately 0f each share or 
portion so ascertained and allotted as between those 
claiming under the original tenant to whom the same shall 
have been so set apart, or may allow them to remain tenants 
in common thereof, as they may desire. 

Comment. The substance of former Section 760 is continued 
in subdivision (b) of Section 872.720. 
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~ 761 (repealed). Lienholders; joinder; 
reference to determine liens 

71 

761. If it appears to the court that there are outstanding 
liens or incumbrances of record upon such real property, or 
any part thereof, which existed and were of record at the 
time of the commencement of the action, and the persons 
holding such liens are not made parties to the action, the 
court must either order such persons to be made parties to 
the action, by an amended or supplemental complaint, or 
appoint a referee to ascertain whether or not such liens or 
incumbrances have been paid, and if not paid, what amount 
remains due thereon, a.'1d their order among the liens or 
incumbrances severally held by such persons and the 
parties to the action, and whether the amount remaining 
due thereon has been secured in any maruler, and if 
secured, the nature and extent of the security. 

Comment. Former Section 761 is superseded by Secthn 
872.630, providing for the determination of the status of 
outstanding liens to the extent necessary to grant appropriate 
relief. The provision for ascertainment of other security is 
omitted. See Comment to former Section 772. 

§ 762 (repealed). Lienholders; notice to appear 
befNe referee; service of notice; report of 

refer.Je 
762. The plaintiff shall cause a notice to be served, a 

reasonable time previous to the day for appearance before 
the referee appOinted as provided in Section 761, on each 
person having outstanding liens of record, who is not a 
party to the action, to appear before the referee at a 
speCified time and place, to make proof, by his own affidavit 
or otherwise, of the amount due, or to become due, 
contingently or absolutely thereon. The notice shall be 
served in the manner provided by law for the service of a 
summons in a civil action, but, if service cannot otherwise 
be made \vith the exercise of reasonable diligence, service 
may be. made by publiclition or notice to his agents, under 
the direction of the court, in such manner as may be proper. 
The report of the referee thereon must be made to the 
court, and must be confirmed, modified, or set aside, and a 
new reference ordered, as the justice of the case may 
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require. 
,: Comment. Former Section 762 is superseded by Section 

872.630, providing generally for the duties and procedure to be 
followed by the referee with regard to liens and providing for 
issuance of process in support of the referee's authority. 

§ 163 (repealed). Procedure for partition or 
sale; representation 

163. If it appears by the evidence, whether alleged in 
the complaint or not, that the property or any part of it is 
so situated that partition cannot be made without great 
prejudice to the owners, or where property is subject to a 
life estate and the remainder is a contingent remainder, the 
court may and in the latter case must order the sale thereof; 
otherwise, upon the requisite proofs being made it must 
order a partition according to the respective rights of the 
parties as ascertained by the court, and appoint three 
referees therefor, and must designate the portion to remain 
undivided for the o\vners whose interests remain unknown, 
or are not ascertained; or the court may \vith the consent 
of the parties appoint one referee instead of three, and he, 
when appointed, has all the powers and may perform all the 
duties required of three referees; and the court must 
appoint as referee any person or pt;rsons to whose 
appointment all the parties have consent-ed, provided that 
in the case of an incompetent or minl-l- party the duly 
appointed guardian or conservator or guardian ad litem of 
said defendant may so consent, and provided further that 
no person shall be appoin ted as referee who is a clerk of the 
court or deputy clerk, or partner or employee of the judge, 
or person related to the judge or to his wife within the third 
degree, or who is married to a relative of the judge within 
the third degree, or who owns any interest or estate in the 
property. 

\Vhere the property or an interest therein is subject to an 
ex-press trust the court, notwithstanding the foregoing 
provisions of this section respecting property subject to a 
life estate and contingent remainder, may but shall not be 
required to order a sale thereof; and in the event of either 
a partition or sale, the property or proceeds of sale allotted 
to the trustee of such express trust shall be held by him 
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upon the trust therein stated, and no further action by the 
court pursuant to Section 781 of this code shall be required. 

When the site of an incorporated city or town is included 
within the exterior boundaries of the property to be 
partitioned, the court must direct the referees to smvey 
and appraise the entire property to be partitioned by actual 
lots and subdivisions then existing in the actual possession 
of the several tenants in common, exclusive of the value of 
improvements thereon, first setting apart necessary 
portions of the property for ways, roads and street5, as in 
Section 764 provided, and to report such survey and 
separate appraisement on each lot and subdivision to the 
court. 

The court may confirm, change, modify, or set aside the 
report in whole or in part, and, if necessary, appoint new 
referees. 

When, after the final confirmation of the report of s:lch 
survey and appraisement, it appears by' evidence to the 
satisfaction of the court that an equitable partition of the 
whole property is impracticable, and a sale of the site of 
such city or town, or any portion thereof, will be for the best 
interests of the owners of the whole property, it must order 

. a sale thereof; provided, that within 60 days thereafter any 
tenant in common or tenants in common, having 
improvements erected on any town or city lot or 
subdivision included in such order of sale, shall have the 
prior right to purchase the same at such appraised 
valuation, and may pay into court the amount so appraised 
as the value thereof, and upon such payment the title shall 
vest in such purchaser or purchasers, and the court shall 
cause to be executed by such referees a deed for such lot or 
subdivision in fee and in severalty to such purchaser or 
purchasers; such further proceeding shall then be had as to 
the remainder of the property, and the money so paid to the 
court, as by this chapter provided. 

If, during the pendency of the action, any of the parties 
die, or become insane, or otherwise incompetent, the 
proceedings shall not for that cause be delayed or 
suspended, but the attorney who has appeared for such 
party may continue to represent such interest; and in case 
any such party has not appeared by an attorney, the court 
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must appoint an attorney to represent the interest which 
was held by such party, until his heirs or legal 
representatives, or successors in interest, shall have 
appeared in the action; and an attorney so appointed must 
be allowed by the court a reasonable compensation for his 
services, which may be taxed as costs against the share Of 

interest represented by such attorney, and may be 
adjudged a lien thereon in the discretion of the court. 

Comment. The portion of former Section 763 providing for 
partition "according to the respective rights of the parties" on 
"requisite proofs being made" is superseded by Section 872.710. 
The portion of former Section 763 providing for division of 
property i.'l partition as a general rule is continued in Section 
872.810. The portion that provided for sale of the property i.f 
division could not be made \\·ithout great prejudice is superseded 
by Section 872.820, providing [or sale where sale would be more 
equitable than division. The portion of former Section 763 tt- it 
required sale of the property in case of a life estate with 
contingent remainder is not continued; the general provisions 
governing manner of partition control. See Article 3 
(commencing v,ith Section 872.810) of Chapter 3 of Title 10.5 of 
Part 2 of the Code of Civil Procedure. 

The portion of former Section 763 providing for appointment 
of three referees as a matter of course is superseded by Section 
873.010, providing for appointment of one ref-.;ree as a matter of 
course. The portion that provided for apPOintment of one 
referee with the consent of the parties is sup ,rseded by Section 
873.030, providing for appointment of three referees with the 
consent of the parties. On interpretation of these former 
provisions, see Hugbes 1'. Devlin, 23 Cal. 50i (1863) (upholding 
power of court to appoint one sale referee); Allr v. Ahr, 153 Cal. 
App.2d 1, 314 P. 95 (1957) (refusing on appeal to consider 
question because no objection to one referee was made at the 
trial); compare Parmelee r. Brainard, 62 Cal. App.2d 182, 144 
P. 2d 381 (\9-14) (alternative ground of reversal, on appeal, that 
one referee was appointed for sale, without citation of Hughes 
decision) . 

The portion of former Section 763 requiring appointment of 
any person all parties ha\'e agreed to and authorizing the 
guardian of an incompetent or minor to so agree is continued in 
Section 873.040. The portion disqualifying certain persons from 
acting as referee is continued in Section 873.050. 

The portion of Section 763 requiring designation of a portion 
of the property Lo remain undivided for owners whose interests 
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remain unknown is continued in Section 873.270 . 
. The second paragraph of former Section 763 is continued in 

Section 872.840. 
The substance of the third, fourth, and fifth paragraphs of 

former Section 763, relating to partition of property which 
includes the site of an incorporated city or town, is not continued 
because it is obsolete. 

The sixth paragraph of former Section 763 is not continued 
because general provisions of law adequately cover the death or 
disability of a party. See, e.g., Sections 385 (general provision), 
669 (death after submlssion to trier of fact), 903 (appeal). It 
should also be noted that, in the case of a joint tenancy, death 
activates the right of survivorship. 

§ 764 (repealed). Allocation according to 
rights of parties; sale of specific tr(let out 

of common land; allotment of improvements 
764. In making partition, the referees must divide tfie 

property, and allot the several portions thereof to tfie 
respective parties, quality and quantity relatively 
considered, according to the respective rights of the parties 
as determined by the court, pursuant to the provisions of 
this chapter, designating the several portions by proper 
landmarks, and may employ a surveyor with the necessary 
assistants to aid them. Before making partition or sale, the 
referees may, whenever it will be for the, rivantage of those 
interested, set apart a portion of the property for a way, 
road, or street, and the portion so set apart must not be 
assigned to any of the parties or sole, but must remain an 
open and public way, road, or street, unless the referees 
shall set the same apart as a private way for the use of the 
parties interested, or some of them, their heirs and assigns, 
in which case it shall remain such private way. Whenever 
the referees have bid out on any tr~ct of land roads 
sufficient in the judgment of said r~ferees to accommodOlte 
the public and private wants, they must report that fact to 
the court, and upon the confirmation of their report all 
other roads on said tract cease to be public highways. 
Whenever it appears, in an action for partition of hnds, that 
one or more of the tenants in common, being the owner of 
an wldivided interest in the tract of land sought to be 
partitioned, has sold to another person a specific tract by 
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metes and bounds out of the common land, and executed 
to the purchaser a deed of conveyance, purporting to 
convey the whole title to such specific tract to the 
purchaser in fee and in severalty, the land described in such 
deed shall be allotted and set apart in partition to s1lch 
purchaser, his heirs or assigns, or in such other manner as 
shall make such deed effectual as a conveyance of the whole 
title to such segregated parcel, if such tract or tracts of land 
can be so allotted or set apart without material injury of the 
rights and interests 0f the other cotenants who may not 
have joined in such conveyance. In all cases it is the duty of 
the referees, in making partition of land, t:.:> allot the share 
of each of the parties o\vning an interest in the whole or in 
any part of the premises sought to be partitioned, and to 
locate the share of each cotenant, so as to embrace as far as 
practicable the improvements made by such cotenant u~ In 
the property, and the value of the improvements made Jy 
the tenants in common must be excluded from the 
valuation in making the allotments, and the land must be 
valued without regard to such improvements, in case the 
same can be done without material injury to the rights and 
interests of the other tenants in common owning such land. 

Comment. The portion of former Section 764 that provided 
for division of the property by the referee in accordance with the 
rights of the parties is continued in Section 3' :1.210. The portion 
relating to employmcnt of a surveyor is continued in Sec(ions 
873.110 and 373.130. The portion relating to designation of the 
divided portions by landmarks is not continued because it is 
obsolete. The portion of former Section 764 that provided for 
designation of public and private ways is superseded by Section 
873.090, making comparable provision. 

The portion of formcr Section 764 that provided for division in 
such a manner as to effectuate prior purported conveyances is 
continued in Section 873.230. 

The portion of former Section 764 that provided for division in 
such a manner as to allocate im provements to the parties making 
the improvements is continued in Section 873.220. 
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§ 765 (repealed). Report of referees 
: 765. The referees must make a report of their 

proceedings, specifying therein the manner in which they 
executed their trust, and describing the property divided, 
and the shares allotted to each party, with a particular 
description of each share. Any party to the action, after 
giving at least ten days' notice in writing to the other parties 
who have appeared therein of his intention to do so, may 
move the court to confirm, change, modify, or set aside such 
report. 

Comment. The first sentence of former Section 765 is 
continued in Section 873.280. The second sentf'nce is continued 
in Section 873.290(a). 

§ 766 (repealed). Report of referees; 
confirmation, modification, etc.; conclusiveness 

of judgment; death of party; conveyance during 
pendency of action 

766. The court may confirm, change, modify, or set 
aside the report, and if necessary, appoint new referees. 
Upon the report being confirmed, judgment must be 
rendered that such partition be effectual forever, which 
judgment is binding and conclusive. 

1. On all persons named as parties to the action, and 
their legal representatives, who have ,·t the time any 
interest in the property divided, or any part thereof as 
owners in fee or as tenants for life or for vears, or as entitled 
to the reversion, remainder, or the i~.heritance of such 
property, or any part thereof, after the determination of a 
particular estate therein, and who by any contingency may 
be entitled to a beneficial interest in the property, or who 
have an interest in any undivided share thereof, as tenants 
for years or for life; 

2. On all persons not in being at the time said judgment 
is entered, who have any interest in the property divided, 
or any part thereof, as entitled to the reversion, remainder 
or the inheritance of such property, or any part thereof, 
after the determination of a particular estate therein, and 
who by any contingency may be entitled to a beneficial 
interest in the property; provided, that in case sale has been 
made under the provisions of this chapter the judgment 
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shall provide for keeping intact the share of the proceeds 
of said sale, to which said party or parties not in being at the 
time are or may be entitled until such time as such party or 
parties may take possession thereof; 

3.. On all persons interested in the property, who may 
be unknown, to whom notice has been given of the action 
for partition by publication; 

4. On all other persons claiming from such parties or 
persons, or either of them. 

And no judgment is invalidated by reason of the dea::h of 
any party before final judgment or decree; but such 
judgment or decree is as conclusive against the heirs, legal 
representatives, or assigns of such decedent, as if it had 
been entered before his death. If during the pendency of 
the action, and before final judgment therein, any of the 
cotenants has conveyed to another person his interest, or 
any part of his interest, such conveyance, whatever its form, 
shall be deemed to have passed to the grantee any lands 
which, after its execution, may have been set aside to the 
grantor in severalty, or such proportionate interest in such 
lands asthe interest so conveyed bears to the whole interest 
of the grantor. 
. Comment. The first sentence of former Section 766 is 
superseded by Section 873.290 (b). The second sentence is 
superseded by Section 873.290 (c). Subdivisions (1) - (4) are 
continued in Section 874.2lO with the exception of the last 
portion of subdivision (2) relating to preservation of the share of 
parties not in being, which is superseded by Section 873.840 (b) . 

The paragraph of former Section 766, relating to the effect of 
ajudgmcnt on persons who die, is not continued because general 
prOVisions of law adequately cover the death of a party. See, e.g., 
Sections 385 (general provisions), 669 (death after submission to 
trier of fact), 903 (appeal). It should also be noted that, in the 
case of a joint tenancy, death activates the right of survivorship. 

The last paragraph, relating to the effect of the judgment in 
case of a conveyance, is not continued since it duplicates the 

~Ii' ,.,,"om pmvb;,,,,. 
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§ 701 (repealed). Tenants for years Jess than 
ten unaffected by judgment 
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.' 767. The judgment does not affect tenants for years less 
than ten to the whole of the property which is the subject 
of the partition. 

Comment. Former Section 707 is not continued; a tenant is 
affected by the partition judgment to the same extent as any 
other party or nonparty. See Chapter 9 (commencing \\ith 
Section 874.210) of Title 10.5 of Part 2 of the Code of Civil 
Procedure relating to the effect of the judgment. 

~ 768 (repealed). Expenses; apportionment 
768. The expenses of the referees, incbding those of a 

surveyor and his assistants, when employed, must be 
ascertained and allowed by the Court, and the amount 
thereof, together with the fees allowed by the Court, in its 
discretion, to the referees, must be apportioned among the 
different parties to the action, equitably. 

Comment. Former Section 768 is continued in substance by 
Sections 873.010 (court authority concerning referee), 873.110 
(services of third persons), 874.010 (costs incurred in partition 
action), and 874.030 (court apportionment of costs), providing 
for employment and equitable apportionment of the fee and 
e"."penses of the referee and surveyor. 

~ 769 (repealed). Lien on undivided hterest; 
charge on share assigned to obligo: 

769. When a lien is on :ill undivided interest or estate of 
any of the parties, such lien, if a partition be made, shall 
thenceforth be a charge only on the share assigned to such 
party; but such share must first be charged with its just 
proportion of the costs of the partition, in preference to 
such lien. 

Comment. Former Section 769 is continued in substance by 
Sections 873.2GO(liens) am1874.120 (lien for costs), providing for 
continuation of a lien on the share of a part)' but making the lien 
subordinate to other liens for costs of partition. 
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§ 770 (rcpealed). Estatc of life or years; 
set off in portion not sold 

1&-40 4 SO 

770. When a part of the property only is ordered to be 
sold, if there be an estate for life or years, in an undivided 
share, of the whole property, such estate may be set off in 

. any part of the property not ordered to be sold. 
Comment. The substance of former Section 770 is continued 

in Section 873.830. 

§ 771 (repealed). Sale of encumbered property; 
application of proceeds 

771. The proceeds of the sale of encumbered property 
must be applied under the direction of the court, as follows: 

1. To pay its just proportion of the general costs of the 
action; 

2. To pay the costs of the reference; 
3. To satisfy and cancel of record the several liens in 

their order of priority, if entitled to priority over thtl lien 
under which the owner's title was obtained, by payment of 
the sums due and to become due; the amount due to be 
verified by affidavit at the time of payment; 

4.' The residue among the parties, according to their 
respective shares therein, as found by the court. 

Comment. The substance of former SectiDn 771 is continued 
in Section 873.820 with the exception of the portion of subdivision 
(3), pro\iding for determination of the amount due by verified 
affidavit, which is not continued. 

§ 772 (rcpealed). Lienholder having other 
securities 

772. Whenever any party to an action, who holds a lien 
upon the property, or any part thereof, has other securities 
for the payment of the amount of such lien, the Court may, 
in its discretion, order such securities to be cxhausted 
before a distribution of the proceeds of sale, or may order 
ajust deduction to be made from the amount of the lien on 
the property, on account thereof. 

Comment. Former Section 772 is not continued; the 
lienholder may share in the partition or proceeds regardless 
whether he has other security. See, e.g., Section 873.820 (sale). 
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§ 773 (repealed)" Proceeds of sale; 
distribution 

dg-1 16--40 4 80 

81 

773. The proceeds of sale and the securities taken by the 
referees, or any part thereof, must be distributed by them 
to the persons entitled thereto, whenever the C:Jurt so 
directs. But in case no direction be given, all of such 
proceeds and securities must be paid into Court, or 
deposited therein, or as directed by the Court. 

Comment. The first sentence of former Section 773 is 
superseded by Secti.)n 873.810. The second sentence, providing 
for deposit of proceeds in court if no direction is given, is not 
continued; a direction will be given in every case under Section 
873.810. 

§ 774 (repealed)" Proceeds of sale; 
payment into court 

774. When the proceeds of the sale of any share or 
parcel belonging to persons who are parties to the action, 
whether knmvn or unknown, are paid into courts, the 
action may be continued as between such parties, for the 
determination of their respective claims thereto, which 
must be ascertained and adjudged by the court. Further 
testimony may be taken in court, or by a referee, at the 
discretion of the court, and the cour. may, if necessary, 
require such parties to present tbe facts or law in 
controversy, by pleadings, as in an or.ginal action. 

Comment. Former Section 774, providing for a continuance 
for determination of claims to proceeds, is·not continued because, . . , 
It IS unnecessary. 

§ 775 (repealed)" Public or private sales 
775. All sales of real property made by referees under 

this chapter must be made at public auction to the highest 
bidder, upon notice given in the manuer required for the 
sale of real property on execution unless in the opinion of 
the court it would be more beneficial to the parties 
intercsted to sell the whole or some part thereof at private 
sale; the court may order or direct such real property, or 
any part thereof, to be sold at either public auction or 
private sale as the referee shall judge to be most beneficial 
to all parties interested. If sold at public auction the notice 

404 80 

: , . . 

". 

• . . 

• 



j 

~ 

I • 

PAG E/ PROOF • D 
999 

.. 

, 

1 2 82 

Law Rev. PARTITIOX 8O-6IJ4 Law Rev.O dg-1 16-40 f 80 

82 RUNXlXG HEAD 

must state the terms of sale and if the property or any part 
thereof is to be sold subject to a prior estate, charge or lien, 
that mnst be stated in the notice. If the sale is ordered made 
at either public auction or private sale, the sale at private 
sale shall be conducted in the manner required in private 
sales of real property of estates of deceased persons. 

Comment. The portion of former Section 775 pro\iding for 
sale at public auction or private sale if it will be beneficial to the 
parties is continued in Section 873.520; however, Section 873.520 
makes clear that public auction is not preferred over private sale. 
The portion of former Section 775 that provided for partial public 
and partial private sale is continued in Section 873.530. 

The portion of former Section 775 pro\iding for notice of 
public sale in the manner required for sale on execution is 
continued in Section 87.1.640. The portion prescribing the 
contents of the notice is superseded by Section 873.650. 

The portion of former Section 775 requiring the conduct nf 
sales at private sale to be in the manner of private sales of estates 
of decedents is continued in substance in Section 873.680, which 
adopts relevant portions of the Probate Code. 

§ 776 (repealed). Direction of terms of credit 
776. The Court must, in the order for sale, direct the 

terms of credit which may be allowed for the purchase 
money of'lny portion of the premises of which it may direct 
a saJe on c:edit, and for that portion of which the purchase 
money is required, by the provisions hereinafter contained, 
to be invested for the benefit of unknown owners, infants, 
or parties out of the State. 

Comment. The portion of former Sec,tion 776 authorizing the 
court to direct the terms of credit for a sale is continued in 
Section 873.630. The portion providing for investment for the 
benefit of unknown owners, infants, and the like is supersedcd by 
Section 872 .810, granting the court full authority over the 
disposition of the proceeds of sale. 

§ 777 (repealed). Credit sales; security for 
purchase money 

777. The referees may take separate mortgages and 
, ~ other securities for the whole, or convenient portions of the 

purchase money, of such parts of the property as are 
directed by the Court to be sold on credit, for the shares of 
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any known owner of full age, in the name of such owner; 
and for the shares of an infant, in the name of the guardian 
of such infant; and for other shares, in the name of the Clerk 
of the County and his successors in office. 

Comment. The portion of former Section 777 providing for 
collection of the security by the referee is continued in Section 
873.750. The portion that specified in whose name the security is 
to be taken is not continued because it is unnecessary. The 
portion providing for taking security in the name of the county 
clerk is not continued because it is inappropriate under modem 
conditions. 

§ 778 (repealed). Sale of tenant's estate; 
right to compensation; consent 

778. The person enti'.led to a tenancy for life, or years, 
whose estate has been s01d, is entitled to receive such sum 
as may be deemed a reasonable satisfaction for such estate, 
and which the person so entitled may consent to accept 
instead thereof, by an instrument in writing, filed ,vith the 
Clerk of the Court. Upon the filing of such consent, the 
Clerk must enter the same in the minutes of the Court. 

Commert. Former Section 778 is not continued. The 
provision for a prejudgment estimate of the value of a tenancy 
which the 'wner may "consent" to accept is inappr0(Jriate lmder 
modern C011ditions. See Section 873.84.0 and Comment thereto. 

§ 779 (repealed). Sale of tenant's estate; 
compensation fi.xed by court 

779. If such consent be not given, filed, and entered as 
provided in the last section, at or before a judgment of sale 
is rendered, the Court must ascertain and determine what 
proportion of the proceeds of the sale, after deducting 
expenses, ,vill be ajust and reasonable sum to be allowed on 
account of sllch estate, and must order the same to be paid 
to such party, or deposited in Court for him, as the case may 
require. 

Comment. The substance of former Section 779 is continued 
in Section 873.84.0(a). 
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§ 780 (repealed). Unknown tenants; protection 
780. If the persons entitled to such esta te for life or years 

be unknown, the Court must provide for the protection of 
their rights in the same manner, as far as may be, as if they 
were known and had appeared. 

Comment. The substanc~ of fonner Section 780 is continued 
in Section 873.810, providin~ for court order for the disposition 
of proceeds for the benefit of the persons entitled to them. See 
also Section 873.840. 

§ 781 (repealed). Contingent future rights or 
estates; life estates; security value; jurisdiction 

for settlement of accounts 
781. In all cases of sales, when it appears that any person 

has a vested or contingent fuhlre right or estate in any of 
the property sold, the co' 'rt must ascertain and settle the 
proportional value of such contingent or vested right or 
estate, and must direct such proportion of the proceeds of 
the sale to be invested, secured, or paid over, in such 
manner as to protect the rights and interests of the parties; 
or where property is subject to a life estate with remainder 
over, the court may direct the entire proceeds of the sale 
of such interests to be paid to a trustee to be appointed by 
the court, upon security satisfactory to the court, to be 
invested and reinvested, the income thereof to De paid to 
the life tenant and the corpus of the trust estate, upon the 
termination of the life estate, to be delivered or paid to the 
remaindermen as in the decree determined; and the court 
shall retain jurisdiction for the settlement of the accounts of 
such trustee and in all matters necessary for the proper 
administration of such lTust and final distribution of the 
trust fWld. 

Comment. The first portion of former Section 781, relating to 
protection of the rights of persons having vested or contingent 
future interests, is continued in Section 873.B40(b). The last 
portion of former Section 781, relating to treatment of a life 
estate, is superseded by Section 873.B40(c). 
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§ 782 (repealed). Sales; knowledge of terms; 
separate sales of farms or lots 

85 

782. In all cases of sales of property the terms must be 
made known at the time; and if the premises consist of 
distinct farms or lots, they must be sold separately. 

Comment. The first portion of former Section 782, requiring 
that the terms of sale be lu10wn at the time of sale, is continued 
in substance in Section 873.650, providing that the notice of sale 
contain the principal terms of sale. The last portion, requiring 
that separate farms or lots be sold separately, is superseded by 
Section 873.620, which provides for separate sale of known lots or 
parcels unless the interests or rights of the parties will be 
materially prejudiced thereby. 

§ 783 (repealed). Persons ineligible to 
purchase 

783. Neither of the referees, nor any person for the 
benefit of either of them, can be interested in any purchase; 
nor can a guardian of an infant party be interested in the 
purchase of any real property, being the subject of the 
action, except for the benefit of the infant. All sales contrary 
to the provisions of this section are void. 
. Comment. Former Section 783 is superseded by Section 
873.690. 

§ 784 (repealed). Report of sale; hearing; 
confirmation or vacation of sale; direction for 

new sale; sale on offer made to court 
784. After completing a sale of property, or any part 

thereof ordered to be sold, the referees must report the 
same to the court, with a description of the different parcels 
of land sold to each purchaser; the name of the purchaser; 
the price paid or secured; the terms and conditions of the 
sale, and the securities, if :1Il)', taken. The report must be 

, 
\ 

. ~ 

• 

filed in the office of the clerk of the county in which the ~ f -..... 
action is brought. Thereafter any purchaser'kor any party to the re ex-ec) ") 
the action, may, upon !O days' notice to the other parties . -
who have appeared therein, and also to the purchaser if he 
be not the moving party, move the court to confirm or set 
aside any sale or sales so reported. Upon the hearing, the 
court must examine the return and report and witnesses in 
relation to the same, and if the proceedings were unfair, or 
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the sum bid disproportionate to the value, and if it appears 
that a sum exceeding such bid at least ,0 per:=cent, 
exclusive of a new saie, may be obtained, the court may 
vacate the sale and direct another to be had, of which notice 
must. be given, and the sale conducted in all respects as if 
no previous sale had taken place. If an offer of" 0 peCcent 
more in amount than that named in the return be made to 
the court, in writing, by a responsible person, it is in the 
discretion of the court to accept such offer and confirm the 
sale to such person, or to order a new sale. 

Comment. The portion of former Section 784 relating to the 
referee's report of sale and its contents is continued in Section 
873.710. The portion relating to the motion to confirm the report 
is continued in Section 873.720. The portion relating to the 
confirmation hearing is superseded by Section 873.730. The 
portion relating to notice of resale is continued in Section 
873.640 (d). The portion relating to increased offers is superseded 
by Section 873.740. 

§ 785 (repealed). Order to execute conveyances 
and take securities; disposition of proceeds; 

resale on purchaser's default; actions against 
. defaulting purchaser 

785. If the sale is confirmed by the court, an order must 
be entered, directing the referees to execute conveyances 
and take securities pursuant to such sale, which they are 
hereby authorized to do. Such order m.ay also give 
directions to them respecting the disposition of the 
proceeds of the sale. If the purchaser, after the confirmation 
of the sale, refuses to pay the amount of his bid, the referees 
inay again sell the property at any time to the highest 
bidder, and if any loss is occasioned thereby the referees 
may recover the amount of such loss and the cost from the 
bidder so refusing, or the referees, without making a resale, 
may maintain an action against the purchaser for the 
amount of his bid. 

Comment. The portion of former Section 7&5 providing for 
the court· ordered consummation of sale is continued in Section 
873.750(a). The portion authorizing the order to give directions 
concerning the disposition of proceeds is continued in Section 
873.750(b). The portion of former Section 7&5 relating to 
remedies for refusal of the purchaser to deliver the proceeds is 
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continued in Section 873.760. 
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§ 786 (repealed). Payment where party entitled 
to share or incumbrancer becomes purchaser 

786. When a party entitled to a share of the property, or 
an incumbrancer entitled to have his lien paid out of the 
sale, becomes a purchaser, the referees may take his receipt 
for so much of the proceeds of the sale as belongs to him. 

Comment. The substance of former Section 786 is continued 
in Section 873.770. 

§ 787 (repealed). Conveyances; recording; effect 
7fS7. The conveyances must be recorded in the county 

where the premises are situated, and shall be a bar against 
all persons interested in the property in any ,vay who shall 
have been named as parties in the action, and against all 
such parties and persons as were unknown, if the summons 
was served by publication, and against all persons claiming 
under them, or either of them, ruld against all persons 
having unrecorded deeds or liens at the commencement of 
the action. 

Com-ment. The portion of former Section 78i that provided 
for recordation of conveyances is continued in Section 873.790 . 

. The portion of former Section 787 that specified the effect of the 
recorded conveyances is continued in Section 874.210, which is 
phrased in terms of the effect of the judgment. 

§ 788 (repealed). Proceeds belonging to unknown 
owncr or nonresident; investment 

788. When there are proceeds of a sale belonging to an 
unknown owner, or to a person without the State, who has 
no legal representative within it, the same must be invested 
in bonds of this State or of the United States, for the benefit 
of the persons entitled thereto. 

Comment. Former Section 788 is superseded by Section 
873.810. 
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§ 789 (repealed). Security taken and investments 
made in name of county clerk 

789. When the security of the proceeds of sale is taken, 
or when an investment of any such proceeds is made, it 
must be done, except as herein otherwise provided, in the 
name of the Clerk of the county where the papers are filed, 
and his successors in office, \vho must hold the same for the 
use and benefit of the parties interested, subject to the 
order of the Court. 

Comment. Former Section 789, providing for security in the 
name of the county clerk, is not continued because it is outrnvded 
and inappropriate under modern conditions. 

§ 790 (repealed). Security taken in names of 
parties when interests ascertained 

790. When security is taken by the referees on a sale, 
and the parties interested in such security, by an 
instrument in writing, under their hands, delivered to the 
referees, agree upon the shares and propoitions to which 
they are respectively entitled, or when shares and 
proportions have been previously adjudged by the Court, 
such securities must be taken: in the names of and payable 
tp the parties respectively entitled thereto, and must be 
delivered to such parties upon their receipt thcrefor. Such 
agreement and receipt must be returned and filed with the 
Clerk. 

Comment. Former Section 790, providing for agreement of 
parties as to their shares, is not continued because it is 
u nn ec essary. 

§ 791 (repealed). Securities or investments; duties 
of clerk 

791. The Clerk in whose name a security is taken, or by 
whom an investment is made, and his successors in office, 
must receive the interest and principal as it bccomes due, 
and apply and invest the same as the Court may direct; and 
must deposit with the County Treasurer all securities taken, 
and keep an account in a book provided and kept for that 
purpose, in the Clerk's office, free for inspection by all 
persons, of investments and moneys received by him 
thereon, and the disposition thereof. 
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Comment. Former Section 791, relating to the duties of the 
county clerk in making investments, is not continued because it 
is :outmoded and inappropriate under modern conditions. 

§ 792 (repealed). Unequal partition; compensation 
792. When it appears that partition cannot be made 

equal between the parties, according to their respective 
rights, without prejudice to the rights and interests of some 
of them, and a partition be ordered, the Court may adjudge 
compensation to be made by one party to another, on 
account of the inequa!;ty; but such compensation shall not 
be required to be made to others by owners unknown, nor 
by an infant, unless it appears that such infa;1.t has personal 
property sufficient for that purpose, and that his interest 
will be promoted thereby. And in all cases the Court has 
power to make compensatory adjustment between the 
respective parties, according to the ordinary prinCiples of 
equity. 

Comment. The substance of the first sentence of former 
Seclion 792, relating to owelty, is continued in Section 873.250. 
The substance of the second sentence, relating to other 
compensatory adjustment, is continued in Section 872.140. 

§ 793 (repealed). Share of infant; payment 
to guardian; security 

793. When the share of an infant is sold the proceeds of 
the sale may be paid by the referee making the sale to his 
general guardian, or the special guardian appointed for him 
in the action, upon giving the security required by law or 
directed by order of the Court. 

Comment. Former Section 793, relating to the proceeds of 
sale for the share of an infant, is not continued because it is 
covered by other more general provisions. 

§ 794 (repealed) .. Share of insane person or 
incompetent; payment to guardian; undertaking 

794. The guardian ""'ho may be entitled to the custody 
and management of the estate of an insane pcrson, or other 
pcrson adjudged incapable of conducting his own affairs, 
whose intercst in real property has been sold, may receive 
in behalf of such person his share of the procecds of such 
real property from the referees, on executing with 
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sufficient sureties an undertaking approved by a Judge of 
the Court, that he will faithfully discharge the trust reposed 
in him, and will render a true and just account to the person 
entitled or to his legal representative. 

Comment. Former Section 794, relating to the proceeds of 
sale for the share of an incompetent, is not continued because it 
is covered by other more general provisions. 

§ 796 (repealed). Costs; counsel fees; 
apportionment; lien 

796. The costs of partition, including reasonable counsel 
fees, expended by the plaintiff or either of the defendants, 
for the common benefit, fees or [of] referees, and other 
disbursements, must be paid by the parties respectively 
entitled to share in the lands divided, in proportion to their 
respective interests therein, and may be included and 
specified in the judgment. In that case they shall be a lien 
on the several shares, and the judgment may be enforced 
by execution against such shares, and against other 
property held by the respective parties. \Vhen, however, 
litigation arises between some of the parties only, the Court 
may require the expense of such litigation to be paid by the 
parties thereto, or any of them. 

Comment. The portion of former Section ''-96 relating to the 
costs of partition expended for the common b"nefit is continued 
in Section 874.010. The portion requiring parn ent by the parties 
in proportion to their interests is continued in Section 874.040. 
The portion requiring inclusion of costs in. the judgment is 
superseded by Section 874.110, requiring inclusion onIy of unpaid 
costs. 

The portion of former Section 796 providing for a lien for costs 
is continued in Section 874.120. The portion providing for 
execution to enforce the costs is continucd in Section 874.140. 

The portion of former Section 796 that provided for 
appropriate allocation of expenses of litigation between only 
some of the parties is continued in the general provision for 
equitable apportionment of Section 874.040. 
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§ 798 (repealed). Litigation for benefit 
of property; apportionment of expenses 

793. If it appear that 'Jther actions or proceedings have 
been necessarily prosecuted or defended by anyone of the 
tenan ts in common, for the protection, confirmation, or 
perfecting of the title, or setting the boundaries, or making 
a surveyor surveys of the estate partitioned, the Court shall 
allow to the parties to the action, who have paid the 
expense of such litigation or other proceedings, all the 
expenses necessarily incurred therein, except counsel fees, 
which shall have accrued to the common benefit of the 
other tenants in common, with interest thereon from the 
date of making the said expenditures, and in the same kind 
of money expended or paid, and the same must be pleaded 
and allowed by the Court, and included in the final 
judgment, and shall be a lien upon the share of each tenant 
respectively, in propornon to his interest, and shall be 
enforced in the same manner as taxable costs of partition 
are taxed and collected. 

Comment. The first portion of former Section 798 relating to 
the e).-penses for the common benefit of prosecuting or 
defending related actions is continued in Section 874.020 except 
the portion excluding counsel fees which is not continued. The 
proviSion relating to reimbursement "in the same kind of 
money" is not continued because it is obsolde. The provision 
relating to pleading the expenses is not conr-nued because the 
general procedure for allowance of costs is ,clequate. 

The last portion of former Section 798 relatlflg to enforcement 
ofthe costs allowed is continued in Sections 874.110 (unpaid costs 
included in judgment), 874.120 (lien [or costs). See Sections 
874.130 (enforcement of lien), and 874.140 (execution to enforce 
judgment). 

§ 799 (repealed). Procurement of abstract of title, 
title insurance, certificate of title, litigation 
report or guarantee; inspection and 'lse; expense 

799. If it is necessary to have an abstract of title, policy 
of title insurance or certificate of title of the property to be 
partitioned, or a litigation report or guarantee as to the 
necessary parties to the action, the plaintiff may procure 
one before commencing the action, and may, in his 
complaint, state that he has done so, and that the abstract, 
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policy, certificate, report or guarantee is subject to the 
inspection and use of all the parties to the action, 
designating a place vvhere it wilt be kept for such 
inspection, Otherwise the court may, upon application of 
anyone of the parties, au thorize him to procure an abstract, 
policy, certificate, report or guarantee, which, when made, 
shall be kept at some pl2ce designated by the court for the 
inspection and use of all parties, any of 'whom is entitled to 
make a copy thereof. The expense reasonably incurred in 
procuring such abstract, policy, certificate, report or 
guarantee must be allowed to the party incurring it, with 
interest thereon from the commencement of the action, if 
it had been procured before that time, otherwise from the 
time of payment. 

Comment. The portion of former Section 799 permitting the 
parties to 0 blain a title report is superseded by Section 872.220. 
The portion allowing the e .pense of the title report as part of the 
costs of partition is continl'ed in Section 874.010 (d). 

§ 800 (repealed). Abstract of title; making; 
verification; corrections 

800. The abstract mentioned in the last preceding 
section may be made by any competent searcher of records, 
?nd need not be certified by the Recorder or other officer, 
but instead thereof it must be verified by the affidavit of the 
person making it, to the effect that he believes it to be 
correct; but the same may be corrected from time to time 
if found incorrect, under the direction of the Court. 

Comment. Former Section 800, relating 'to the searcher of 
records and correction of a title report, is not continued because 
it is outmoded and inappropriate under modern conditions. 

§ 801 (repealed). Disbursements under direction 
of court; interest allowance 

801. Whenever, during the progress of the action for 
partition, any disbursements shall have been made, under 
the direction of the Court or the Judge thereof, by a party 
thereto, interest must be allowed thereon from the time of 
making such disbursements. 

Comme·nt. The substance of former Section 801 is continued 
in Section 874.030. 
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