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Memorandum T5- 37

Subject: Study 36.25 - Condemnation Iaw and Procedure {Byroads and Utility
Easements)

At the April 1975 meeting, the Commission requested the staff to redraft
a8 Civil Code Section 1001 g section permittiing private condemnation for
byrcads and utility comnections. Attached as Exhibit I {green) is a letter
from Mr. Huxtable presenting a draft of such & section which would be accept-
able to the members of the State Bar Condemnation Committee who were present
at the April meeting.

The staff redraft (Bxhibit II--yellow) makes several changes designed to
satisfy the constitutional requirement of "public use": (1) The declaration
of legislative policy in Section 2 is added to present the courts with e find-
ing of public use by the ILegislature which the courts will accord great weight.
(2) A requirement of "great necessity” is made prerequisite to the right to

condemn. As the Comment notes, Linggi v. Garovotti requires & stronger showing

of necessity than if the plaintiff were & public or quasi-public entity. The
alternative test of "strlct necessity" embodied in the original Carrell bill

is unduly stringent--the staff believes that, if we are to confer the right

of condemnation in these cases, we should make it a reel and viable right,

or not bother with it at all. Also, if the private person is able to demon-
strate strict necessity, he may be entitled to a way of necessity without have
ing to condemn and pay just compensetion. {3) The staff has, at the Commise-
sion's direction, removed the sentence, "The public shall bve entitled, as of
right, to use and enjoy the easement which is taken,” However, the staff be-
lieves that this provieion is required to make the statute constitutional. BSee

the discussion of Sherman v. Buick in the byroad study attached es Exhibit ITI

(white).
Réspectfully submitted,

Nathanlel Sterling
Assgistant Executive Secretary
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EXHIBIT 1

AW QFFICES OF
O'NEILL AND HUXTABLE
FRANCIS H, O'NEILL
MICHARD L. HUXTASLE BO0 WEST FIRST STREETY, SUTE 200

LEROT A ARELSON LOS ANGELES, CALIFORNIA ROOIR
TELEPHORE [213] 627-9017

”

April 8, 1975
California Law Revision Commission
Stanford Law School .
Stanford, California 94305

Attention: John H. DeMoully
Executive Secretary

Re : Proﬁosed Companion Bill re Civil Code Section 1001

Gentlemen:

It is my understanding that at your meeting at your
meeting in Los Angeles on April 4, 1975, you decided that
the commission was willing to.go along with the State
Bar Committee in an effort to preserve the concept of
*private condemnation" where utility easements and byrocads
are involved. Although the commission does not want to
make the preservation of that concept a part of its con-
forming revisions bill, it is willing to offer a separate
bill for that purpose.

The membexs of the State Bar Condemnation Committee
attending their own meeting on the morning of April 4,
1975, expressed dissatisfaction with the concept of assign-
ing a new Code Section Number and using language so con-
pletely different from that of the existing section, expeci-
ally language of a bill that has already been rejected by
the legislature on several occcassions. In short, the bill
should appear tc be a reducticon of the powers already
existing rather than the creation of new powers,

The form preferred by the members of the Condemnation
Committee attending the April 4th meeting is attached.

Your consideration will be appreciated.

truly yours, n
) M.
A at &)(

RLH:cd

Encls. ' L
cc: James. E. Jefferis, Esq.

Roger Sullivan, Esq.
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An act to add Section 1001 to the Civil Code, relating to

eminent domain.

The people of the State of Califcfnia do enact as_ follows:

SECTION 1. Section 100l is added to the Civil Code to -
read:

100l.(a) Any oﬁngr of real property may; without further
legislative action, acquire private property to provide appur-
tenant easements for utility service to, or access to a public
road from such property, either by consent of the owner or by
proceedings had under the provisions of Title 7, Part 3, of the
Code of Civil Procedure. The easement that may be taken shall
afford the most reasongble service or access to the property
for which the easement is takén consistent with other uases of
the burdened land and the location of already established
utility service and rcads. The public shall be entitled, aa
of right, to use and enjoy the easement which is taken. The
owner of the property for which the easement is taken shall
maintain any such easement.

1001.{b) This section does not apply to lands of the
State Park System as to which Section 5003.5 of the Public
Rescurces Code applies.

.1001.{(c) This section shall not be utilized for the
acquiaitioﬁ of a private or farm crossing over a railroad
track, the exclusive remedy of an owner of a land 19cked
parcel to acquire a private or farm crossing over such track

being that provided in Section 7537 of the Public Utilities

Code.



SECTION 2. This act shall become operative only if
Assembly Bill Number 278 is chaptered and becomes effective
January 1, 1977, and in such case, shall become operative

at the same time as Assembly Bill Number 278.
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EXHIBIT II

An act to amend Sectien 1001 of the Civil Code, relating to eminent

domain.

The people of the State 22 California gg enact as follows:

SECTICN 1. Section 1001 of the Civll Code is amended to read:

100L. igl Any persen owner of real property may, without further legislative

actlon, acguire private property by eminent domain for amy use spesified 4n See-

sien 3238 af ske Qede af Civil Preecedure either by consent of the owmer or by
pireceedings had under the provisiens of Title Ty Pard 3y of the Code of

€ivil Precedureqy a8d oEy Percon ceceking 4o acguire properiy for apy of the
Hges mertiened im sueh Tiile is "anm-agent of the Bsatey! or a Ipewseam inm
eharge of sueh usesl! withir the wmeaning of thece teyms 98 used iR auek Tijle~
Tkis eeetion shaii be in foree frem and after the feurth day of Aprily

eighteen hundred snd sevemby-twe» an appurienant easgment for which there

is 8 great necessitiy to provide utility service to, or access to a public

road from, such property. The gasement that may:be-taken

shall afford the most reasonable service or access to the property for which

the essement EE taken consistent with other uses gf the burdened land and the

location of slready established utility service and roads. The owner of the

property for which the easement is taken shall meintain any such easement

unless and until the responsibility for maintenance of the easement is assumed

by a public entity or public utility.

{b) This section does not apply to lands of the state park system as

to which Section 5003.5 of the Public Resources Code applies.
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(¢) This section shall not be utilized for the acquisition of a

private or farm crossing over a railroad track, the exclusive remedy of

an owner of a landlocked parcel to acquire a private or farm crossing

over such track being that provided in Section 7537 of the Public Utilities

Code.

Comment, OSection 1001 is amended to provide the right of eminent
domain to private persons for the limited purposes of establishing byroads
and making utility connections. Compare Code Civ. Proc. § 1240.350 {sub-
stitute condemnation by public entities to provide utility service or
access to public road). The exercise of eminent domain authority under
Section 1001 1s subject to the provielons of the Eminent Domain Iaw. See
Code Civ. Proc. § 1230.020 (law governing exercise of eminent domain power).
Under the Eminent Domain Iaw, there must be "public necessity" for the
acquisition (Code Civ. Proc. § 1240.030), and any necessary interest in
property may be acquired (Code Civ. Proc. § 1240.110); under Section 1001,
however, there must be "great necessity" for the acquisition and only an

easement may be acquired. See also Linggi v. Gerovobti, 45 cal.2d 20, 286

P.2d 15 (1955)(condemnation by private person for sevwer connection a publie
use, but a "stronger showing" of necessity required than if plaintiff were
a public or quasi-public entity). It should be noted that public utilities
within the meaning of Section 1001 include sewers. See Pub. Util. Code
§§ 230.5 (sewer system), 230.6 (sewer system corporation).

The provisions of Section 1001 prior to this amendment, and former Code
of Civil Procedure Sectlon 1238 to which it referred, are superseded by Code
of Civil Procedure Sections 1240.010 (public use limitation) and 1240.020

(statutory delegation of condemnation authority required) and by specific

D



statements of the condemnstion authority of particuler persons for particular
ublic uses which are found in the various codes. BSee Comment to Code Civ.

Proc. § 1240.020 and the Comment to former Code Civ. Proc. § 1238,

SEC. 2. The legislature hereby declares its policy to eliminate
landlocked parcels of property and to restore to useful life property cut
off from utility service in order to facilitate public safety and to enable

the beneficial use of all land in this state.

SEC. 3. This act sball become operative only if Assembly Bill
No. 278 is chaptered and bhecomes effective Jamusry 1, 1977, and, in such

case, stall become operative at the same time as Assembly Bill No. 278.
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# 36 , o ' 12/12/€8

THE USE OF THE FOWER OF BMINENT DOMATR TC ACOUIRE BYRCADD*

#Thie study was propered for the Califoruie lew Hevision Comnission

by the Commission's iegel stafi’. io part of this study maey be published

without Ericsr weitien conoent of the Commigalon.

The Comnission sssumes no respensibility for any stetement made in

this study, and no statement in this study is 1o be sttributed to the .

Commimeion. The Commission's action will be reflected in ite own recom-

mepdation which'wi}.l_ be geparate and distinct from this study. The Com-

miasion should not be consldered gaa having mede s recommendation on &

particular aubject until the finel recommendation of the Commission on

that subject hss been submitied to the Legislature,
Coples of thim study are furnished to interested persons solely for

the purpoee of giving the Commisgion the benefit of the views of such

perscns, and the study should not be used for apy other _purpose at- this

time.



# 36 12/12/66

THE USE OF THE POWERE OF EMINENT DCMAIN

TOH ACSVTREE IYROADD

Ap enected in L0772, Code of (4vil Procedure Secilon 1238 authorized
takings Por "byrcade” in swbdlvision (k) and for "byrceds leading from
highways to resideaces and farms” in subdivision (5). Subdivision {6) was
smended in 18951 to cover "byrcads leeding from highweys to residences,
farms, mines, mills, factories and bulldings for operating machinery, or
necessary to reach eny property used for public purposes,'

The need for resort to eninent domsin to provide byroads is
partislly ellevisted by the common law doctrine of “ways of necesaity.’
When the facts thet give rise to & common lesw way of necessity are
eatablished, the right will be recognized; there is no need to institute
eminent domaln proceedings cr to compensste the owner of the land over
vhich the way of necedsity is lOﬂate&.S Nevertheless, subdivision (6}
and the "byroad” provision of subdivision (U) are not merely statutory
substitutes for the common lasw way of necessity. A way of necessity arises
when s grantor conveys lapd shut off from aceess to 8 rosd by the grantor's
remaining land or by his land snd the land of & stranger or where &
gimiinr situvation ie ¢resfted by a partition, elther voluntary or in-
voluntary. Situstions, therefore, exist where a landowner lacks access
to An estéﬁliahed road and dees not bhave a conmon iaw way of neceasity.
The right to take property by eminent domain for a "byroed" wey provide a
golution to thie problem waere the owner's efforts to purchase & right of
access sorcoas his neighbor's lend fail.

-
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In the lzading Cniifornle decision, Sherman v. Buick, +the taking

of privete property for 2 byrosd vas Fald proper where the rosd was
in fact to be & publlc road, open {2 all whoe desired to use 1t, even
though the romd was designed ic provide access for the land of &

private perscn and he bore the cost of establishing and maintaining

the roed. In Sherman, the court beld constitutional an 1861 actl
that authorized the county board of supervisors to teke private
property to establish "public” and "private” roads. The court
held that the term "private roag” was used merely to designate &

particular kind of publizc read, and that, notwithetanding the some-
2

what ingccurate language, the uae wag publinsg

Romds, leading from the main road, which run
through the county to the resldences or farms of individuale,
are of public concern and uoder the control of the Govern-
ment. Taking private properiy for the purposes of such
roads is not a taking for privete use. They are open to
everyone who may have occaslon o use them, and are there-
fore public. Thelr chermoter as wublic roads ts uraffected
by the circumstances, that in view of thelr situstion, they
are but little used; and sre mainly convenlent for the use
of & few individuals, ard such &5 nsy have occaplion to vislt
them socially or on matters of buslness, nor by the cireum-
stance that ip view of such conditlions the Ilezislature may
deem 1t just to open and maintain thew st the cost of those
most immedistely concerned instead of the public at large.
The obJect . for which they are established 1s hone the leas
of a public character, znd therefore within the supervision
of the Govermment. To <all them “private rosds" 1s simply
a8 legislstlve miencmer, whlch does not affect or change thelr
real character. By-roade is & belter neame for them and one
which 1s less calcoulated to mislead the uninitiated.

L -
-



Ir drafting subdivielen (&) of Section 1238, which superseded

a part of the 1861 sct referred to ip the Jherman case, the 1872 Code

e s

Commiesioners adopted che sourt's suggesiion thut roods uoed primarily
" - o o PRy B E = = 3] Ifl'

for the convenlence of 5 fev indlviduals be describsd as "hyroads,

The pertinent portion of the remainder of the 1861 vet was compliled

in Section £711 ¢f %he 1770 Politicel Csde, which resd:

Private or by-rveads ray be opened for the convenlence

A

of cne or mere renldonts of ahy road district in the same
manter ag publlc rosde are opened, whenver ihe Bogrd of
Supervisors may for ilke cause order the same to be viewed
and opened, the person for whoss benefit the same is re-
quired paying the dameges awarded to the landovmers, and
keeping the same in regpalr.
In 1883, Section 2711 was repealed and substantlally reenacted
1l .
g8 Political Code Section 2692.L Sectdon 2692 was amended in 191312
1
to include coverege Tor ways for "m canal” end in 1919 3 the words
“irrigation, seepbge, or éraimege" Were inserted before "canal."
The sz2ction was repeeled In 19#3,1h the poriion releting to capals
being compiled in Water Code Sections T020-7026 and the portion releting
to private or byrosds not belong continued. In 1949, Political Code
=
Seation 2692 wes sguin repealed}13 and Streets and Righways Code Sec-
16
tions 1128-1133 were emacted by the same act” +o permit "private or

by-rosds"” to be opensd, iald ocut, or altered for "“timber access purposes.'

iy

A 1955 amendment  wade these sections appliceble to any private or

.. 18
byroad but the sections vere repealed in 1961.°7  No specianl statutory
procedure now existslg wherety an individual or public entity mey

condemn to provide the "byrosds” depcribed in subdivision (6}.



Y
. . 5 " ot . . L
In Clty of Los Angelee v. letwls, =7 it was held ithat a city

could ecademn pruperty for o nublic etreet relying solely on Clvil

J.  Henee, although no sppellste

.

C oy

Code Sectlon 10CE sud Soctiawn 12

decision on this guesilon s2e been fourd, 1t soems fairly clear that

sutdivision {€} of S-ution 1230 iz ltself suthoricy for a pubilc

Lol

entity to erercize bhe power of swloent donsia to provide "byrcads.”
However, many cities nnd couniles are reluetant to institute condemna-
tion procesdings to provids ¢ "hyroead’ even though the benefited

persont 1g willing to bear the cost of acquiring ant maintelning the

2
ro&d. 2

Appellaete courts in Callfornia heve ot decided whether & private

person may maintaln gn seoticr under Civil Cede Seectlon 1001 to acguire

private property for thie sort of byroad descrited in subdivielon {6).2"s

Nevertheless, a series of cesesy has established the proposition that

' £

such & byroad 1s & public use, and the Crlifornis Supreme Court held
-

in Linggl v. Garovosti ? that = private individual mey meintain an

eminent domain proceeding it provide & sewer conne :tion for a single
residence. Although landlocked property does not precent the hemlth

hazard present in the Lloggl ceegs, 1t is llkely that Celifornie would

2
follow the hoidings in rumercus other states  and permlt e private

pereon to acquire = byroad in an appropriate case.
Private corporastions have aought unsuccessfully in two cases to

condemn access to land.  In Generzl Petroleum Corporatlon v, besonaf

the holder of an oil and pas prospecting permit granved Ly the state
; 26 ’
under & 1921 aot” DLrought an eminent domeln proceeding in the federal

court o acguire an casement over privote property from the highway

o dfm



to the placve where it plooned {0 proepoct For oil, A demurrar to
the corporatlon's -empluint wms oasteined. The corporation contended

that the taking was & publlic use ouihorlzed notny urder the 1921 act

ineluded & provicion glviag the righ® off emlneut domain to permitiees
to acquire a right of wsy over privelfe property. but the court held

this provision vold as noil embraced wilhin the title of the act. An

i

slternative ground for the holdilng wes that the complelnt dld not

i

ghow that the tsking was for a public purposa:

Hor ecan section 1235, subd, 5, C.C.P. of Californis,
authorize the taking of private property for “roeds * * *
for working mines." Subdivision 51 "By-roads leading from
highways tc residences, farms, mines, mills, factories arnd
bulldings for opersting mechinery, or necessary to reach any
property used for public purposes.” The plaintiff has ne
working mines, nor arny active industry, ror is it in any
gense within any of the provislons of this sectlon, nor 1s
the property covered by the permit used or contemplated to
be uged Tor & public purpose, nor can the court assume &
public use or purposs where none is claimed, or none can be
ressonably deduced from concedsd or sstablished facts. Sher-
man v. Buick, 32 Cal. 201, 91 im, Dee, 577, is not elueidating,
nor is Monterey Ceunty v. Tushing, 83 Cal, 507, 23 P, 7003
nor was this lasue befdre the ecurt in County of Vadera v.
Raymond Granite Co,, 139 Cal, 128, 72 P, 915, Thess cases
tare clted berause particularly relled upon by the plaintiff,
A1l cases cited have bean sxamined, bub have not [sle]
epplication,

Eminent damein cen anly be invaeked hecauss the interest
of the pahlic .is grester than the interest of the private
individual, and mey not be inveked by a private person for
private gain or advantage. The plaintiff'e permit prospecting
for oll snterprise by reason thereof is speculative and wholly
private, ard the privats property may not be taken for a
privats purpose. Clearly the cemplaint does not state &
cause of action: complainmant does not shew thet it has Jegal
capanity to maintaln the action, nor that §§e takting 1s for
& public purposs, [Enphasis in origiral.]




The meaning of this langesge 1r not entirely ciear. It 15

clear, however, that dthe court conclwied bt fie use ijor whieh the
proverty was sought to b scguirew--progpooting Tov oli--wad not

poy om0

one within apy of the proviztons of Jeobloe 1238, The court pey

beg

have cverlosked the genersl zuthorization Lo condern for "byromds”

in substdvision (L) Some of the labguage incioater thai the court
glsc may bave bad in wimd the wall-setabllshed oroposition that
the mere fant that 1 pariicular use o listed in dection 1230 does
not mean that the use is a public use under the facts of & particu-
lar c&se.aﬂ The court also seems to take the positicrn that the
residence, feorm, mine, mili, factory or bulldings for operating
machinery referred to in subdivision (6} must already be in
existence at the time sccess is sought to be condeuned., This line

of reasoning would not apply to subdivision (4) which authorizes

exercige of the power of eminent dcmein for "byromds" without any



Tirmitatlon or dsseriphion sveh as tawst Tousd in subkdivision (6),
but the eourt 434 not refer to sudxilvizion (4).  The opinton doss
not appssr absoluitely o wrsalude a priwate nsrson from taking
privete property For a byread deseribed in suwbddvisien (6. AL
the same time, ths holding in the cuse would permit no aignificant
application of the "byroad" authorization in subdivision (4},

31
In City of Slerra Madre v, Superiocr Ucurt., a land developer

sought to meintain & procesding in the rame of the city 1o zoguire
an access road to 8 planned subdivision in order to meet the require-
ments for subdivision approval. As the o1ty had not authorized the
proceading,l prohibition issued te prevent its prosecution, The
opinion does not irdleste whether the proceeding would have been
permitted had the developer hrought the svit in it~ own name.

In addition te establishing that the byrocad would bs a "publie
use' under the elreumstances of the varticular sase, the sondemn;;

would also have to show *hat ths pronosed taking is 'necsssary."

33

Reasoring from thfa common law way of nscesslty cases  ard the
Lingpd &acision,ﬁqi‘n sesms saf'e to pradict that the courts would not
allow wcondsmnation 1f there wore zny other reascreble alternative
to the taking,

This survey cemonsirates ths unfertalnty that now exists zs to

whether property may be taken to provide an scoess road from an

established highway to the land of & wrivate persen. This nneertainty

~f=



By oeeviohoit of U daw of sinerd

Ploewn oave wwde ik this conmeetiont

s (A of Saotion 12798 of the

rodaddne to Yhyreade™ ard subdivision (6)
af the ssnms zentlicn ghould B sldndisised, Thege provisions
shovid be suparseded DYV fieve o statutory provisionsa.

2. A glaintosy provision sheald v ensoted fo previde expressly
that eny public condemnor that aeauires oroperty for & public use
mey aegulre by ewdneat Jomeln sucn additional  property as ds
hecsssary to provide acosss to property not tslten whieh would
otherwise bescome lardlecked by the teking, It is fairly clear
that ths taking of property to provide access in this situation

e
would be held to bs 2 publie use.Jh Although such a statute might
be limited to takings for limited access hiphweys, suck & limitation
is not recomnmended, 3ince it is the tokisg by the cordemhor that
ereates the need for the zecess rood, tha condemnor should have
guthority to provide nececs where this would be the appropriate
mathod of mitigeting the adverse -aonsequences of the taking, Any
ettempted abuse could Ye prevented by finding that the taking for
the agcess rza& is net 2 mubide use urder the faets of the parti-
cular casa,i ™ Celifarnis Suprems Court has recently taken
a very libaral position toward “exness candemnaticn“af ard &
slgrificant beneftt of the recommerded ststutory provision would

be eldimireatlior of the nsed for soosss cordemnatlion in some

situations.,



P T b o P U AR L SR S
3. A vroeedares wimidnr in subebtance Lo thalt peovided b

o

-

Cormer Zbrectsz nomd 1137 shonld he reernscied.

O S b A
LB nerit! ted the ceminny

hoard of superviscrs o fake property for 2 roed, open to all who

<

lishment, =nd

e imnosed on the perscn or
perecns primarily benefited., Thie socoedure olaces the board of
supervisors in the positlon of determining whother the access road
ghouid e sstablished. On the other hand, it lmposes the costs

on the bepeflted peraons. If this type of procedure were adopted,
the statute should permit c¢ities mnd other publie entities concerned
with road work to utlilize the procedure.

A convenient mesns of accomplishing thie recommendation would
be to amend the Street Opening Aot of 1962 {Street and Highways Code
Sectione 4000-kh42Y to mexe clear that nyrosds may be provided
pursuent to thet set. The set sppescs e be the one most readily
gdaptable for the cpening of byruads sinee it provides a complete and
satigfactory procedure covering noilice, legislative and Judlcisl
review, compensatlion and sssessment.

k., Ag an sltornetive o the preceding recommendation, private
persons might be aunthorized to condemn eesements that would be
dedicated o public uee, be open io the public, and provide ingrees
and egress Prom private properity 4o established roads. Such a
taking should be permitted only upon & showing of strict necessity
and not where the pereon has another method of access, even though

the latter ig inconvenient. The burdsn of smeinteining the access



¥

rogd shozld be imposed 00 the peTSon SOERLnE accsss.  Many of the

sther states mushorize e ase oy Lhe wower of esdvent domelin.to

acguire proverty for such purposed. s mexbows ulilbizstion of land is

important, and 28 4 strict showing of noressity might adecuately
protect the condemmse, “ods mey be one of the few Insgtances in which
"private condemnstion” would be Justified. It is possiblie that this
altermative would merely restate existiog Celifornia law.

Senate B11l No. 18, intrcduced at the 1968 session of the
Californie Leglslature but not enacted, dealt with this problem and

would have enacted the substance of items 1, 3, and 4 above.
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1.

THE DECLARED PUBLIC USES
EYROADS AND WAYS OF NECESSITY
FOOTNCTES
Cal. Stats. 1895, oh. 98, §.1; p. 89.

It is interesting to trace the historical development of "byroads."

- In colonial times, statutes permitted individuals to condemn

privﬁte property for access roads for their private use. Ase
additional areas of the.g9untry were opened to settlement,
similar statutes were enacted. It was generally assumed that
these stat utes were valid until the 1840's and 1850's when.a
narrowing of the concept of public use occurred; in all but a

few states, the use of eminent domain -to acquire land for
private roads for ihe exc}usive use of a few persons was held

a private use, In California and scme other states, the statutes
were elther construed or revised to permit the taking of lands

for sccess ¢pads only if the roads were open to public use. In a

" substantial number of states, constitutional provisions were

adcpted to permit the taking of private property by eminent

domain for access roads. E.g., Ala. Censt., Art. I, § 23 (2501); Ariz.
Conat., Art.II, § 17 (1910); Colc. Const. Art. II, § 14 (1876);

Ga. Const. Art. I, § 2-301), pare 1 (1877); Ill. Const, Art.

IV, § 30 (1870); Kan. Const, Art. 12, § 4 (1859); La. Const.,

Art. III, § 37 (1921); Miss. Const., Art. 4, § 110 {1890); Mo.
Const. of 1945, Art. I, § 28 (1875); N.Y. Const.,Art. I, § 7,

subd, (c) (184E); Okla. Const. Art. II, § 23 (1907); Wash, Const,,
Art. I, § 16 (1889); Wyo. Censt., Art. 1, § 32 (1889), See also
Fla. Const.,Art. XVI, § 29 (1885); Ore. Const.sArt. I, § 18 (1857).
The California Constitutional Convention did not consider such a
provision; only. a passing reference.was made in the debates

to this problem. II Debates and Proceedings of the Constituticnal

-1a



Convention of the State of California 1028 {1881} [1878-1879)
{Remarks of Mf. Shafter).

It hes been regognized in Califbrnia end elsevhere that the
teking of property Ior use as a'public road is & taking for a
public use, even thiough the‘road is used primerily to provide access
to the lend of & singlg individual. E.g., Shermaﬁ v. Buick, 32 Cal.

2h1 (1867). 29a ¢.J.5. Emipent Domain § 3% {1965)("{T]he principle

t0 be deduced frow the caseg bearing on the gquestlon seems 4o be
that if the roed, when laid out, is in fact a public rosd, open to
all who may desire to use it, It is m public use, and valid, el-
though the road is primerily designed for the benefit of an
individuel, and althouéh the cost of leying cut end mainteining such
road is borne in whole or in part by tﬁe petitioners therefor.”

{footnotes cmitted]). Compare 26 Am. Jur.2d Eminent Domein § 47 (1966).

The historlcal development is traced in Nichols, The Meaning of

Public Use in the Law of Eminent Demain, 20 Boston U. L. Rev. 615,

617-626 {1940). For an historical asccount in a particular state,

see Notes, 11 Ala. L. Rev. 192 (1958)(Alabvama)- 33 Ky. L. J. 129 (1944)
(Kentucky).

Taylor v. Warneky, 55 Cal. 350 (1880); Blum v. Weston, 102 Cal. 362,
369, 36 Pac. 778, 760 {189h); Reese v. Borghi, 216 Cal. App.2d 324,

30 Cal. Rptr. 868 (1963).

E.g., Mesmer v. Ubarriet, 174 Cal. 110, 162 Pac. 104 (1916)
(partition); Reese v. Borghi, 216 Cal. App.2d 324, 332-333, 30 Cal.
Rptr. 868, 873 (1963); Tarr v. Watkins, 180 Cal. App.2d 362, b Cal.
Rptr. 293 (1960). See slso Daywalt v. Walker, 217 Cal. App.2d 669,

675, 31 Cal. Rptr. 899, 902 (1963). A way of necessity continues only

-2



10.

#0 long &8 the necessity exists. See geperslly Martinelll v. Luis,

213 Cal. 183, 1 Pac. 980 (1931); Cassin v. Cole, 153 Cal. 677, 679,

96 Pac. 277, 278 (19C8).

1In addition, the showing of "necessity” required to acquire e byroad

by eminent decmein mey not be the same as that required to establish

e comuon lavw way of necessity. The common lew right exists only in
cagses of extreme necessity and not where the lanﬂdwner has another
means of mccess even téough inconvenient. Marin County Hosp. Diat.

v. Cicurel, 154 Cal. App. 2d 294, 302, 316 P.2d 32, 37 (1957). See
also Smith v. Shrbek, 71 Cal. App.2d 351, 360, 162 P.2d 674, 678
(2945). |

32 Cal. ahé (1867).

Cal. Stats. 1861, Ch. 380, § 7, p. 392.

"[Tlhe legislature of this state . . .'{i]n the plaen devised by them

. + » have for the pwrpose of clessification divided roeds into 'pub-
lic mnd private,’ and provided how they mey be laid out and established
and how maintained. The former are to be laid out end mainteined at
the expense of the county or road district at large, and ere therefore
ealled 'public.' The 1attér'at the expense of such peraons as gre
more especially and directly interested in them, and therefore called
'private.' But the latter are as much public as the former, for any
one can travelr them who has occasion--and no more can be seid of the
former." 32 Cal. st £53. See also 45 Cps. Cal. Atty. Gen. 98 (1965).
Cf. Brick v. Keim, 208 Cal. App.2d b99, 503-504, 25 Cal. Rptr. 321,
323-32L4 {1g962).

32 Csl. &t 255-256.

See Code Commissioners' Note to subdivision (6): "Subdivision

6 supersedes part of § 7 (State. 1861, p. 392), which prescribes
the mode for laying out privete roads. This clause has been drewn

to meke it conformable to the decision in Shermen v. Buick, 32 Cal.
-3~



il,

12.
13.
14,
15.
16.
17.
18.
19.

20,

2hl, 91 Am. Dec. 597." The same word--"byroad'--was alsc used
in subdivision (&) of Section 1238.

{al. Stats. 1883, ¢h. 10, p. 5. séction 2692 was held
constitutional. Monterey Cauﬁty v. Cushing, 83 Cal. 507,

23 Pac. 700 {1890); los Angeles County v. Reyes, 3 {al.

Unrep. 775, 32 Pac. 233 (1893); lake County v. Allman, 102
tal. 432, 36 Pac. 767 (1895); County of Madera v. Raymond

G. Co., 139 Cal. 128, 72 rac. 915 (1903}).

Cal. Stats. 1913, Ch. 61, § 1, p. 62.

fal. Stats. 1919, Ch. 73, § 1, p. 117.

Cal. Water Codé § 15002, Cal. Stats. 1943, Ch. 368, p. 1895.
cel. Stats. 1949, Ch. 683, § 6, p. 1652.

Cal. Stats. 1949, ch. 883, §§ 1-5, p. 1652.

Cal. Stats. 1955, Ch. 1308, § 1, p. 2374.

Cal. Stats. 1961, Ch, 1354, § 1, p. 3133.

Streets and Highways Code Sections 969.5 and 1160-1197 provide
a procedure for the improvement of a privatie easement or road-
way not accepted or acceptable into the county highway system
but upon which & permanent public easement is offered or a
privetely owned road where & right of way has been granted or
leased to the county for its own use or for the use of the
state or other public agency for public purposes, but these
sections 4o not suthorize condemnation. As to expenditure

of public funds to maintain roads not accepted as county roads,
pee 45 Ops. Cal. Atty. Gen. 98 (1965)..Cf. City of Oakland v.
Parker, 70 Cel. App. 295, 233 Pac. 68 (1924},

119 Cal. 16k, 5@ Pac. 34 (1897):

-



2l. The mere fact that individuals have subscribed money or given
. & bond to a2 public entity to contribute towsrd the expense of
egtablishing a public road would not make the taking onz for
"private" use. E.g., Santa Ana v, Harlin, 99 Cal. 538, 541,
34 Pac. 22k, 226 (1893); City of Cakland v. Parker, 70 Cal.
App. 295, 233 Pac. 68 {1924).
22, But mee City of Cakland v. Parker, 7O Cal. App. 295, 233 Pac. 68

{1924).

23. Treople v.Superior Court,
68 Ccal.2d ,65 Cal. Bptr. 342, U36.P.2d4 342 (1968}, the
leading California cese on "excess condemnation,” the Brief
of Amicus Curiae in the Court of Appeal contended that the
condemnor's rationale for the excess condernation--that the
remainder wculd be "landlockedEanas unsound

The condemnor's theory contains a fatal legal flaw,
That flaw is the failure to recognize that in California,
as & matter of law, there is nc such thing as & "land-
locked" parcel.

Civil Code § 100l provides that any person may
exerclise the power of erminent domain without further
legislative action., - C.C.P. § 1238 lists the various
purposes for which such power may be used, including
the acquisition of access to a . highway.

An application of the above principle may be found
in Lingei v. Garovotti {1955} 45 Cal.2d 20 where a
private individuzl was permifted to condemn a sewer ease-
ment across his neighbor's land. . . .

Tt is, therefore, plain that just as Mr. Linggi did,
the Redonis {owners of remsinder] can condemn an ease-
ment of access to Parcel 9 [the remainder], across
neighboring land, 'The condemnor's "landlocked and
therefore worthless” parcel thecory therefore lacks
merit. [Brief of Amicus Curiae in Court of Appeel at

7-8.1
The Department of Public Works did not dispute the

possibility that the private owner could condemn & byroad,

-5



2k,
25.
26.

27.
28,
29.
30,
31,
3.
33.
34,
35.

but pointed out tha% no "jury would be favorably lnclined
towards the condemnor were 1t to lesve & pronerty owner in such

a predicament.”

of Real Parties in Interest and Amicus Curiase Bricf, Court of

Appeal, at k.]

i+ iy - -

Bee cases cite& iﬁ note i1 supra.

45 cal.2d 20, 286 Pac, 15 (1955).

E.g., Kowposh v, Powsrs, 75 Mont. 493, 2hk pac. 298 {1926),
Derryberry v. Beck, 153 Temn. 220, 290 5.W. 101 (1926),
State v, Superior Court, 1L5 “ngh. 307, 250

Pac. 527 (1927). See mlso note 2 supra,

23 F.24 349 (1927).

Cal. Stats, 1921, Ch. 303, p. hoh:

23 F.24 st 350.

See discussion, Supra, at Po -

191 Cal. App,2d 587, 12 Cal. kptr. 836 (1961).

See discussion supra, at p. __

See note 5, Bupra.

Lingel v. Garovotti, 45 Cal.2d 28, 285 p.2g 15 {1955).
Department of Public Works v. Farina, 29 Ill.2d U7k, léh

N.E.2¢ 209 (1963); Luke v. Mass. Turnpike Auth., 337 Mass.

- 304, 149 R.E,2a 225 {1958); May v. ohio Turnpike Comm,, 172

Ohio 8t. 555, 178 N.E.2d 920 (1962); Tracy v. Preston, Director

of Highways, 172 Ohio §t. 567, 178 N,E.2d 923 (1962).

{Reply of Petiticrer to Memorandum in Opposition

U |
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36.

37.
38.

See People v. Superior Court, &€ Cal.Zd s 65 Cal. Rptr, 3k2,

436 P.2d 342 (1968).

.
The bill was amenaed after its intrcduetion so that it ..

would have amended Code of Civil Procedure Section 1238 to
delete "byroad" from subdivision (k) and to delete subdivision {6)

énﬁ would have added two ey sections to the éode of Civil Pro-

cedure to read:

12358.8. Subject to Llhe proviaiona of this title, the
right of eminent domaln may be exercised in behrlf of the
following public uses:

The acquisition of an easement by the owner of private
property for which there is a strict necessity for ean ecse-
ment for access to a public road from such property. The
casement which may be taken shall afford the most reasonable
access to the property for which the easement is taken con-
sistent with other uses of the burdened land and the location
of already established roads, and shall include the right to
install or heve installed utility facilities therein. The
public shall be entitled, as of right, to use and enjoy the
easement which Is taken. The owner of the property for
which the easement i1g taken shall maintailn any such easement.

This section does not apply to lands of the state park
system as to which Section 5003.5 of the Public Resources
Code applies.

Thic secticn shall not be utilized for the acquisition
of a private or farm crossirg over a railroad track, the
exclusive remedy of an owner of & landlocked parcel to acquire
8 private or farm crossing over suech track belng that provided
in Section 7537 of the Public Utilities Code.

1238.9. 1In any case in which the state, & county, city,
public district or other public agency in this state exercises
the right of eminernt domain, additional property may be taken
in an amount reasonsbly necessary to provide sccess to a
public road from any property which is not teken and for which
there is a strict necessity for an emsement of access to a
public road from such property. The easement which may be
taken shall afford the most reasonable access £o the property,
conslstent with other uses of the burdened land end the location
of already established rosds. The publie shall be entititled,
as of right, to use and evjov the easement which is taken. The
owner of the property for which the easement i5 taken shall
malntain any such easement.,
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