#39,70 4425775
Memorandum 75-31

Subject: Study 33,70 - Prejudgment Attachment (Amendments)

Attached to this memorandum are two copies of a draft of the 'Rec-
ommendation Relating to Amendments of the Attachment Law." Please mark
your editorial changes on one copy and give it to the staff at the lay
meeting.

The Assembly Judiciary Committee has approved a bill to delay the
operative date of the new attachment law for one year. Although no
1ssue was made concerning whether the bill was a desirable one at the
hearing, the Executive Secretary spent some time discussing the bill
with the chief counsel to the committee. The chief counsel was quite
concerned with the delay. WHe believes that the Commission was correct
last session when it stated that the existing statute is very inadegquate.
He belleves that the operative date of the new statute should not be
delayed. The Executive Secretary advised him that the Commission’s
staff was making every effort to prepare technical amendments that could
be enacted this session so that it would not be necessary to delay the
operative date. Relying on this assurance, the analysis prepared by the
staff of the committee raised no objlections to the bill. However, it is
apparent that the Commission should make every effort to prepare the
necessary revisions to the attachment law for enactment this vear 1f at
all possible. The Executive Secretary alsc discussed the matter with
Assemblyman McAllster and we plan to insert the revisions of the attach-
wment law (if they can be prepared in time) in the bill that would delay
the operative date of the new law before that bill 1s considered in the
Senate,

Most of the changes proposed in the draft recommendation have heen
previously considered and approved by the Commission. Three important
new matters are briefly discussed below. The staff recently recelved
the rough draft of a law review comment being prepared by Thomas E.
Shardlow, a student at U.C.L.A. Several changes suggested by Mr. Shard-
low are incorporated in the draft recommendation. Footnotes for quoted

portions of Mr. Shardlow's comment are on plunk paper attached hereto,



Attachment in Quasi-Contract Cases

In the draft recommendation, Section 483,010 is proposed to be
amended to permit attachment on claims based on contract, express or
implied in fact. (See the discussion in the preliminary part of the
recommendation and in the Comment to Section 483.010.) Iir., Shardlow’s
comment draft contains the following discussion:

Prior to the 1272 amendments, attachment was authorized only
in actions upon express or implied contraets,25 The courts, how-
ever, liberally construed the words "implied contract™ to include
implied in law or quasi-—contracts.26 In 1972, instead of using the
phrase 'contract, express or implied’ the legislature set out in
detail the types cf claim upon which an attachment could be ob-
tained.27 This speclfication seems to preclude attachment in
quasi-contract actions.28

The court is required to determine the probable validity of
the plainciff's c¢laim before issulng a writ of attachment.29
Claims based on express or implied in fact contracts usually are
supported by documentary evidence, present factual sitwations
familiar to the judge, and are governed by applicaticn of well
settled principles of law, For this reason, those claims lend
themselves to accurate summary determination. On the other hand,
quasi-contract actlons can be amorphous and present more difficult
factual and legal questions. A court should not be required to
make summary determinations In these actions.30 Unfortunately the
new statutes return to the "“contract, express or implied"” language
of the pre~1972 law.31 This should not have been done without
making it clear that quasi-contractual claims are not meant to be

included in that description.

Attached to this memorandum is an excerpt from 2 B, Witkin, California
Procedure, Provisional Remedies, concerning attachment where contracts

are implied in law.

Attachment of Leases of Real Property

Mr. Shardlow makes the following interpretation of the Attachwment

Law:



Under current law a corporation's or partnership's leasehold estates
and an individual's leasehold estate of more than one year are
attachable.as The recent legislation appears to Insulate these
interests from attat:hm.ent.ﬁ6 A leasehold estate may very well
constitute a significant asset of a business47 and there is no
reason why this asset should be exempt. In addition, since a
leasehold could be attached by notice instead of seizure so that
only the defendant's right to transfer the property would be im-
palred, attachment of this type of property would probably subject

the defendant to less inconvenience and should be encouraged rather

than forbidden.

In the draft recommendation, the staff proposes to amend Section
487.010 to make clear that in the case of individuals leasehold estates
of at least one year may be attached {(as is provided by existing law).
It is not entirely clear how the Attachment Law as enacted would be
interpreted, The staff believes that it is clear that leases are sub-
ject to attachment in the case of a corporate or partnership defendant
since Section 487.010 provides that any property for which a method of
levy 1s provided is subject to attachment. Section 488,310 provides for
attachment of an "interest in real property" by recording the attach-
ment--"interest in real property” would include a leasehold estate. The
problem pointed out by YMr. Shardlow arises in the case of an individual

because Sectlon 487.010(c) refers only to "real property.”" Under Sec-
rion 765 of the Civil Code, estates for years are chattels real. Hence,
in California, it has been decided that filing a judgment pursuant to
the statute giving a lien on "all the real property of the judgment
debtor not exempt from execution in the county, owned by him at the
time, or any which he may afterward acquire"” (similar to Section 674)
did not give the creditor a lien on a leasehold estate. Summerville v.
Stockton Milling Co., 142 Cal. 329, 76 P, 243 (1904).

The draft recommendation treats leasehold estates as real property.

Under current law, it 1s not clear how leasehold estates should be

levied upon. 19 Cal.Jur.2d, Executions § 90 at 752 (rev. ed.) states,
"Leasehold interests must therefore be levied on as interests in real
property, and, unlike personalty, levy is perfected by notlce and re-

cording without actual selzure and possession.” (Citing In re Maler



Brewing Co., Inc., 65 F.2d 673 {9thn Cir. 1933), involving a 20-year

lease,) Section 300.2 of the farshal's {anual states:

Instructions to levy upon a lease or any interest therein

should specify whether the plaintiff desires the property to be
levied upon as real property or as personal property, and the
officer should comply with rthe instructions so given. Except as to
0il or gas leases, leasehold interests are usually personal prop-
erty, and instructious to levy as personal property should state
the addresses of the lessor and the lessee go that both parties to
the lease may be served with a copy of the writ and notice of

attachment.

Order of Levy and Amount of Property to Be Levied Upon

Mr, Shardlow states:

One of the most disconcerting elements of the new law is that
it would remove even the inadequate safeguards now available to
protect the defendant from attachment in excess of the plaintiff's
claim or selective attachment of crucial assets to exert the most
leverage. The current law provides that

(tIhe writ must be directed to the sheriff, or a constable, or

marshal of any county in which property of such defendant may

be, and must require him to attach and safely keep all the
property of such defendant within his county not exempt from

attachment, or so much . . . as may be sufficient to satisfy
152

the plaintiff's demand . . .

While it is not clear that the levying cfficer is likely to
estimate the value of the property attached to determine whether
the amount is excessive, and in any event the plaintiff can attach
an excessive amount of property by attaching in different counties,
this provision may have some effect in discouraging flagrant in-
stances of excessive attachment,

The new law will do away with this safeguardl53 and substitute
none in its place.154 The faillure of the new law to provide safe-
puards against excessive attachment way be a defect of constitu~

tional significance. One of the significant factors which led the

~fe
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U.5. Supreme Court in Fuentes v. Shevin15J to invalidate the Flor-

ida and Pennsylvania prejudgment replevin statutes was that
[t]he statutes . . . abdicate effective state control over
state power. Private parties, serving their own private
advantage, may unilaterally invcoke state power to replevy
goods from another.ls6

The recent case of Mitchell v, W.T. Grant Co.,157 while under-

cutting Fuentes in many respects, agrees that this abdication of
control is a significant factor in evaluating the constitutionality
of prejudgment seizure. In upholding a Louisiana prejudgment
replevy procedure the Mitchell court noted that
[the defendant] was not at the unsupervised mercy of the
creditor and court functionaries. The Louilsiana law provides

for judicial control of the process from beginning to end.158

If the right to a preattachment hearing means anything, it
should include the right to a determination of the extent of the
seizure and court ald to prevent excessive seizure. Under the new
law the plaintiff can unilaterally invoke state power to attach
property in excess of the authorized value subjecting the defendant
to the "unsupervised mercy of the creditor . . . 159

The new law will also terminatel60 2 provision enacted in 1972
which gives a court the discretion to

direct the order in which the writ shall be levied upon dif-

ferent assets of the defendant, if in the aggrepgate they

exceed In value an amount clearly adequate to secure any

judgment which may be recovered by the plaintiff.161

The Randone court severely criticized the pre-1972 statutes
for the absence of such a provision:

[Ujnlike the claim and delivery statute invalidated in glgiEIGZ
under which a creditor could only compel the selzure of prop-
erty to which he claimed title, the instant provision initial-~
ly grants unlimited discretion to the creditor to choose which
property of the debtor he wishes to have attached. A creditor
seeking to gain leverage in order to compel a settlement could
exercigse this cholce so as to place a debtor under the most

severe deprivation.163
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Undeniably, the provisions exempting necessities attempt to
meet thils cbjection. WNevertheless, in all likelihcod the degree of
the defendant's hardship will still depend on which property is
attached. Conversely, it is difficult to imagine a proper interest
the plaintiff could have in the type of property attached.16& The
new law should be amended to require the court to specify the order
of levy in accordance with the defendant's wishes, unless the court
finds that the proposed order of levy would be unduly prejudicial
to the plaintiff.165
The draft recommendation contains amendments to Sections 486.010

and 488.030 which would restore the provisions of existing law concern-
ing the court’s discretion to direct the order of levy and recognizing
the duty of the levying officer to avold an excessive attachment where
he can. However, it should be noted that in most cases neither the
court nor the levying officer will have sufficient information to deter-
mine with any degree of certainty that an excessive awmount of property
might be attached. In any event, the statute should provide a means for
dealing with a situatlon where it is clear that the plaintiff is at-

tempting to attach an excessive amount of property.
Respectfully submitted,

Stan G. Ulrich
Legal Counsel
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FOOTHOTES
Ch, 130, § 1, [1933) Cal. Stat., 582 (repealed 1972).

Landry v. Marshall, 243 Cal. App.2d 170, 176, 52 Cal. Rptr. 119,
123 (2d Dist. 1966).

The action must be for a liquidated sum and based upon ""(1) tloney
loaned; or (2) A negog?able instrument; or {3) The sale or lease
of, or a license to use real or personal property . . . ; or (4)
Services rendered . . . ," Cal. Code Civ. Pro. § 537.1{a) (West
Supp. 1974).

The first three categories of actions seem to assume a consensual
transaction. While services may be rendered without consent, it is
unlikely that an action for services rendered not based on a real
contract could meet the liquidated sum requirement.

Cal. Code Civ. Pro. § 538.4 (West Supp. 1975); id, § 484.090(a)(2)
(effective Jan. 1, 1976).

This 1s mot te say that a court is Incompetent to make summary
determinations in other than contract cases {g.g, in deciding
whether to issue a2 preliminary injunction). But, the legislature
no doubt had the purpose of miaimizing incorrectly issued attach-
ments by confining attachments to contract actions and that purpose
should not be undermined by increasing that class to include ac-
tions based on fictitious contracts.

Cal. Code Civ. Pro. § 483.010 (West Supp. 1975)(effective Jan. 1,
1976).

Cal. Code Civ. Pro. § 537.3 (West Supp. 1974).

Leasehold estates can be attached currently under a code section
authorizing the attachment of personal property incapable of manual
delivery. Cal. Code Civ. Pro. 3 542(5) (West Supp. 1974). The new
statutes have no such general provislon. The enly section under
which a leasehold estate could be levied upon would be the section
relating to real property. Cal. Code Civ, Pro. § 488.310 (West
Supp. 1975} (effective Jan. 1, 1976). However, leasehold estates
are generally considered to be personal property. Cal. Civ. Code

§ 765 (West 1954): Callahan v. Martin, 3 Cal. 2d 110, 118, 43 P.2d
788, 792 (1935). But cf. Cal. Code Civ. Pro. § 537.3 (West Supp.
1974), which authorizes the attachment of an individual's "[r]eal
estate, including any leasehold estate . . . ." The version of

§ 537.3 effective in 1976 makes no mention of leasehold estates.
Id. § 487.010 (effective Jan. 1, 1976). It seems unlikely that the
omission was unintentional.

Two factors are likely to contribute significantly to the value of
a lease; prepayment of rent and a long term calling for a rent
below market value, HNeither is likely to be found outside the
commercial sphere.

152. Cal. Code Civ, Pro. § 540 (West Supp. 1975) (emphasis added).
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11 Cal, Law Revision Comm'n Reports 593 (1973) {(provision contained
in first paragraph of Cal. Code Civ. Pro. § 540 not to be contin-
ued)}. a

It might be thought that the requirement of speclfying the property
of an individual defendant to be attached would allow the court to
review the extent of the attachment sought. WNowhere, however,. is
the court empowered to determine whether the amount of property
sought to be attached is greater than that sufficlent to satisfy
the plaintiff's claim. This is quite proper. The plaintiff has no
idea when he requests the writ how nmuch of the defendant's property
the levying officer will be able to locate. Ideally the procedure
should work as follows: The plaintiff requests attachment of all
the defendant's nonexempt property which the plaintiff can iden~—
tify. The officer can then be directed to attach only that portiom
of the property which will satisfy the plaintiff’'s claim. If some
of that property cannot be found, directions to attach additional
property can be given. Cal. Code Civ. Pro. § 542 (West Supp.
1975); 1d. § 488.030 (effective Jan. 1, 1976),

The only practical way that a defendant can truly be protected
against excessive attachment is 1f the court directs the officer
not to attach property valued above the plaintiff's claim or if it
provides a prompt post attachment procedure for a defendant who
wishes to have the excessive attachment dissolved. Of course, the
defendant would have a cause of action for excessive attachment
under the new law as under current law. White Lighting Co. v.
Wolfson, 68 Cal. 2d 336, 438 P.2d 345, 66 Cal. Rptr. 697 (1968).
But as the United States Supreme Court reasoned: "No damage award
can unde the fact that the arbitrary taking . . . has already
occurred." Fuentes v. Shevin, 407 U.S. 67, 82 (1972).

407 U.8. 67 (1972).

Id. at 93.

416 U.8., 600 (1974).

Id. at 616.

.

11 Cal, Law Revision Comm'n Reports 890 (1973)(last paragraph of
Code of Civ. Pro. j 538.4 not to be continued).

Cal, Code Civ. Pro. § 538.4 (West Supp. 1974).

Blair v. Pitchess, 5 Cal. 3d 258, 486 P.2d 1242, 96 Cal. Rptr. 42
(1971).

5 Cal. 3d at 561, 488 P.2d at 30, 96 Cal. Rptr. at 726.

Since the attachment of property greatly in excess of his clailm ex~
poses the plaintiff to liability, he would be well advised not to
attach property with an uncertain value. Also, he would not wish
to attach property which might decrease in value because of the
danger that it would not be sufficient to cover his claim if even-
tually sold for that purpose,

-§-



165, For example, a defendant shauld not be permitted to claim priority
for the seizure which he does not own or which he has concealed.
Otherwise, the levying officer will delay attaching property which
could be found, while searching for nonexistent property. It might
be proper for the court to issue a "turnover writ" in this case
with the defendant subject to contempt if he faila to deliver the
property to the levying officer. See notes 149-51 & accompanying
text supra.



Memorandum 75-31

BYXHIBIT 1

2 B, Witkin, California Procedure, Provisicnal Remedies §§ 124-128 (2d ed. 1970)

*

B. Actions ir Which Attschment Is Allowed.
1. - Resident Defendant Served: Actior on Contract.
{a} Oontract Bxpress or Implied. -

(1) [§124] In Geveral,

C.C.P. 5371} states that an attachment may be had “In an action
upon & eontract, express or implied,” for the direct payment of money
{see infra, §§130, 131}, made or payable in this state {see infra, §§132,
133, 134), and not secured (see infra, §135 et seq.). {(See generally
C.E.B., Rem. Unsee. Cred., p. 5; C.E.B., Debt Collection Practice, p.
154; 6 Am.Jur.2d 591; 58 A.I.R.2d 14561 [what sort of claim, obliga-
tion or liability within statute].)

Ezpress contracts and contracts implied in fact are true contracts,
and the right to attech in actions for recovery of money due there-
under or for dameages for breach thereof raises no problem except
that of certaninty of damages. (See infra, §§130, 131.) Nor is it an
objection that the plaintiff ereditor is in a fiduciary relationship with
the defendant debtor. (Mayer v. Northwood Teztile Mills (1951)
105 C.A.2d 4086, 410, 233 P.2d 657.)

An aetion for unlowful detainer iz one for recovery of possession
of property, not a contract action, (See Pleading, $506.) But a special
statutory provision ailows attachment in such an action where a verified
complaint shows that rent is due. (C.C.P. 537(4); see Lori v. Wolfe
(1947) 80 C.A.2d 557, 180 P.2d 21; Garfinkle v. Montgomery (1952}
113 C.A.2d 149, 156, 248 P.2d 52.)

‘Where the complaint is- in several counts and one is a contract
count, attackment may issse on that count. (Samuels v. Superior
Court (1969) 276 C.A.2d 264, 81 C.R. 216, infra, §219; see also infra,
§130.)

(2) Quasl-Contractual Obligations.
(sa) [§126] Recovery of Money Pald
Under Qontract.

The reference in C.C.P. 537(1) (supra, §124) to “implied” con-
tract covers contracts “implied in law” or quasi-contracts. Henod an
attachment may issue in any action properly classified as quasi-con-

1562



tractual, no maiter what fite nature of the defendant’s breuch may
be. (See Numuels v, Superior Couri (1969) 276 C.A.2d 264, 267, 81
C.R. 216, infra, §214.; '

Thus, the plaintiff, after natice of rescission of a coptract far
fraud, failure of conuigduiation, wr other ground, may sue to recover
the money he peid.” Upon reecission the law implies an obligation
to return the morey paid, and inis papliec contract justifies attach-
ment. {McCall v. Superior Couri (1934) 1 C.2d 527, 531,538, 36 P.2d
642, overruiing Stouwe », Supericr Court (1932) 214 C, 272, 275, 4 P.2d
T17; Beanett v, Superior Covef (1953) 218 . 103, 161, 21 P.2d 946;
Weaver v. Superior Court (1543) 93 C.A.2d 729, 732, 209 P.2d 830,
210 P.2d 246; Filipan v, Telemision Mart (1961) 105 C.A.2d4 404, 405,
233 P.24 926; Landry v. Murshall (1965) 243 C.A.2d 170, 176, 52 C.R.
119, citing the fext: 21 Cal. L. Rev. 1730; 20 Cal. L. Rev. 541; 5 So.
Cal.. L. Rev. 440; Adctions, §95.)

This rule waes codified in 1961 by adding the following sentence
to C.C.I. 537(1): “An action -brought pursuant to Bection 1692 of
the Civil Code shall be deemed an action on sn implied contraet within
the meaning of that term’as used in this section.” :

The same is true of an action to recover money paid under a
eontract, without resecission, on total failure of consideration. (Santq
Clara ete, Fuel Co. v. Tuck {1878) 53 C. 304, 305; see discussion,
Bennett v. Superior Court, supra; Landry v. Marskall, supra; ef.
Powers v. Freeland (1931) 114 C.A. 146, 151, 299 P. 736 {rule inapph-
cable where consideration had not wholly failed].)

(bb)} [§126] Waiver of Tort,

In certain situations an injured party has a cause of action nor-
mally in tort but may elect to “waive the tort” and sue in quasi-
contract for restitution rather than damages, The quasi-contract action
or count will supporl an attachment. {See Los Angeles Drug Co. v.
Superior Court (1936) 8 C.2d 71, 74, 63 P.2d 1124 [couversion]; Bank
of America v. Hil (1937) 9 C.2d 495, 499, 71 P.2d 258 [same]; Oil
Well ete. Co. v, Barnkart (1937) 20 C.A2d 677, 679, 67 P.2d 696
fagent’s failure to remit moneys to principal] ; De Leonis v. Etchepare
(1898) 120 C. 407, 409, 32 P, 718 [wame] ; Hill v. Superior Court {1940)
16 (.2d 527, 530, 106 P.2d 878 [execotor’s embezzlement]; Nufzel v
Kozdron (1944) 64 (".A.2d 908, 910, 149 P.2d 411 [money obtained
by robbery]; dreturus Mfg. Corp, v. Rork (1961) 198 C,A.2d 208, 213,
17 C.R. TOR, citing the text [action againat sgent alleging fraudulent
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kick-backs and other seeret profity, and secking their recovery]: Klein
v Benarow (1967) 247 C.A2d 607, 610, 56 C.R. & [money obtained by
frand]: Saemuels v, Superior Conrt (1969} 276 (LA.2d 264, 268, 81
C.R. 216 [aclion to recover rents nnlawluily colleeted] s detions, §102;
see discussion, Hallidie v, Enginger (1917) 175 C. 505, 508, 166 P. 1
fatfachment denied where couaplaint showed elecion of damage
action].) '

{3) [5127) Judgments. '

A judgment is, for some purpoeses, vegarded as contractual or
quﬁsi-cnntmctunl; and an action on & judgmont is on “implied con-
tract” within the meaning of the attachment statute, even though the
judgment was rendered on a torf cluim. ((Frotheer v. Rosenberg {1936)
11 C.A.2d 268, 272, 53 P.24 996; Minor v. Minor (1953) 175 C.A.2d
277, 279, 345 P.2d 954 [action to recover defaulted installments on
divorce decree]; see § Am.Jur.2d 597; 47 An.Jur.ld 66; Actions, §87.)

(4) [8128] Statutory Obligations.

Some statutory obligations are treated as contrretual in nature,
and attachment is allowed. (See Anderson v. Doclittle (1950) 97
C.A.2d 836, 838, 218 P.2d 84B [action to recover treble damages for
usury] ; Actions, §88; 6 Am.Jur.2d 533; but ef. Walker v. McCusker
(1884) 65 C. 360, 4 P. 206 [liability under C.C.P. 707 for oceupation
of land after foreclosure sale held not founded on contraet and attach-
ment unauthorized).) ’

Others are a basis for attachment by reason of express statutory
provision; e.g., action by the State or a subdivision to collect taxes
or money due on a statutory obligation or penalty (C.C.P. 537(5);
Peninsula Prop. Co. v. Santa Crue (1950) 34 C.2d 626, 630, 213 P.24d
489 [State’s cross-complaint for reuts, issues and profits of tax-deeded
property]); action on the liability of a spouse, relative or kindred
for “support, maintenanee, care o necessaries” (C.C.P. 537(1)); action
by an injured employee against his uninsured employer {Lab.C. 3707);
action .by the State or a subdivision under Health & Saf.C. 11680.5,
against a defendant who enlawfully sold nareotics, to recover money
paid over to him in the course of the investigation (C.C.P. 537(6)).

In the mbsence of express statutory provision attachment 1s not
permissible in an action on a statutory penalty which is not contractual
in nature;, (See Talcott Land Co. v. Hershiser (1921) 184 C, T48, 763,

195 P. 633 [action against directors for unlawful division of capital
stock under former corporation law}.}
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#39.70 4/25/75

RECOMMENDATION

relating to
AMENDMENTS TO THE ATTACHMENT LAW

The Attachment Law {Code Civ, Proc. §§ 481.010-492.090) was enacted
in 1974 on recommendation of the Law Kevision Commission. See Recom-
mendation Relating to Prejudgment Attachment, 11 Cal. L. Revision Coomm'n
Reports 701 (19?3).2 The new law will go into effect on January 1,
1976.3 The Commission has reviewed the Attachment Lew as enacted and
comments which have been received concerning it; this recommendation

proposes a number of revisions in that statute.

Cases in Which an Attachment May Be Issued
As enacted, Section 483,010 of the Attachment Law permits the

issuance of an attachment in an action againet a "defendant engaged in =
trade, business, or profesaion" on an express or implied contract where
the amount claimed is not less than $500, exclusive of costs, interest,
and attorney's fees, provided that the subject of the contract upon
which the claim is based was not used "primarily for personal, family,
or household purposes.” In order to more adequately achieve the purpose
of permitting attachment only in commercial situations, the Commission
recommends that Section 483,010 be amended aa follows:

(1) Where the defendant is a corporation, partnership, or other
entity other than a natural person, the writ of attachment should be
issuable without requiring the plaintiff to show that the defendant is
engaged in a trade, bueiness, or profession or that the subject of the
contract upon which the claim is based was not used primarily for per-
sonal, family, or household purposes, Section 537.2 of existing law
permits sttachment against all business corporations and partnerships

1. Cal, Stats. 1974, Ch, 1516 (Assembly Bill No. 2948},

2, See algo Report of Senate Committee on Judiciary on Assembly Bill
2948, Senate J. 13010 (August 21, 1974).

3. Cal. Stata. 1974, Ch. 1516, § 49,

-]~



without such additional showing. The recommended change would permit
the issuance of an attachment against any entity other than a natural
person regardless of whether the entity is organized for profit or is
engaged in an activity for profit. The avallability of attachment to
secure the claim of a person who furnishes goods or services or loans
money to a corporation should not depend upon the fortuity of whether
the defendant was organized under the General Corporation Law or the
General Nonprofit Corporation Law.

(2Z) Where the defendant is an individual, however, a writ of at-
tachment should be issuable only where the plaintiff shows that the
contract claim arises out of the conduct by the individual of a trade,
business, or profession and that the subject of the contract was not
used primarily for personal, family, or household purposes, Under
Section 483.010 as enacted, it 1s possible for an attachment to be
1ssued againset an individual who i8 engaged in a business on a contract
claim unrelated to the business, The proposed change would correct this
anumaly.d

(3) A writ of attachment should be issuable only where the claim is
based upon a contract which is express or implied in fact., This change
would prevent attachment based on contracts implied in law, i.e., quasi-
conttacts.s Although the requirements in Section 483,010 that the claim

4. Section 537.2(c) of existing law permits attachment against "[i}n-
dividuals engaged in a trade or business." It 1s interesting to
note that, in Advance Transformer Co. v. Superior Court, 44 Cal.
App.3d 127, 142, _ Cal. Rptr. y o (15?45. the court con-
strued existing law "as limiting the attachment to situations in
which the claim arises ocut of the defendant's conduct of his business."

5. For a discussion of the meaning of the language 'contract, express
or implied" under the attachment law in force prior ta 1972, see 2
B, Witkin, California Procedure, Provisional Remedies §§ 124-128 at
1552-1555 (24 ed. 1970). Attachment has been permitted, for exam=-
ple, in the following quasi-contract situations: rescission of
contract for fraud or failure of consideration, recovery of money
embezzled or taken in a robbery, conversion, recovery of fraudulent
kickbacks and secret profits, recovery of rents collected unlaw-
Fully, and recovery of treble damapes for usury. See cases cited
id. ac §§ 125, 126, 128,




be for a fixed or readily ascertainable amount and that in the case of
an individual the claim arise from the conduct by the individual of a
trade, business, or profession would preciude the issuance of an attach-
ment 1n many quasi-contract situations, this amendment is needed to
prevent attachment in the other sltuations where the parties did not in

fact intend to create a contract.

Leasehold Estates With Unexpired Term of Less Than One Year

Subdivision (¢) of Section 487.010 provides that, where the da-
fendant is an individual, all of the individual's real property is
subject to attachment. The Commisslon recommends that this subdivision
be amended to provide that in the case of an individual the property
gubject to attachment includes any interest in real property except a
leasehold estate with an unexpired term of less than one year., Such
leasehold estates should be free from attachment in order to prevent the
attachment of most residential leases. Current law contains a similar

provision.6

Postlevy Claims of Exemption

A8 enacted, the Attachment Law incorporates the exemption procedure
provided by Section 690,50 for claiming exemptions after levy of an ex
parte writ.? Section 690.50 requires that claims of exemption be filed
within 10 days after levy, except in the case of homestead claims made
under Section 690,235, in which case claims must be filed within 20 days
after levy. However, 1n many instances the defendant will not be aware
0of the attachment of his property until after the 10-day perlod has
expired. In addition, there is not the need for such an expeditious
determination of exemption claims before judgment that there is after
judgment. Accordingly, the Commission recommends that the Attachment
Law be amended to provide that the time provided by Section 690.50 for
claiming exemptions ruas from the date the defendant recelves notice of
attachment from the levying officer.

Several sections in the noticed hearing procedures for obtaining a

writc of attachment8 make clear that, 1f the defendant does not claim an

6. See Code Civ. Proc, § 537.3(b){6).
7. See Code Civ. Proc. 55 484.530 and 485.230.

8, See Code Civ. Proc. §§ 484.050, 484.070, 484.340, and 484.350C.

-



exemption for property described in the plaintiff's application for the
writ at the hearing on issuance of the writ or if the defendant claims
an exemption for such property or any property not described in the writ
but faills to prove the exemption, the defendant may not later claim the
exemption unless he shows that the right to the exemstion 1s a result of
changed circumstances occurring after that time. However, the Attach-
ment Law as enacted did not specify the procedure for showing changed
circumstances. The Commission recommends that the procedure provided by
Section 6%0.30 be incorporated for the purpose of claiming exemptions
based upon a showing of changed circumstances.

Where the plaintiff has chosen to levy on farm products or inven-
tory of a golng business by placing a keeper in charge of the property,
Section 488.360 permits the defendant to apply for an order removing the
keeper on the grounds that the property is essential for the support of
the defendant and the defendant's family. The application for the order
is made by a notice of motion. The hearing is held not later than five
days after the wmotion is filed, and the plaintiff is to be given not
less than three days' notice. The Commission recommends that a proce-
dure like that provided by Section 488.360 be provided for all claims of
exemption based upon a showing that the property is necessary for the
support of the defendant and the defendant's family. If property levied
upon is truly necessary for the support of the defendant and the defend-
ant's family, an expeditious procedure for claiming an exemption is
needed. The procedure provided by Section 690.50 which contemplates
filing a claim of exemption with the levying officer and walting for the
plaintiff to file a counteraffidavit before a hearing may be held 1s not
designed for the speedy determination of hardship exemption claims.

Turnover Order for Documentary Evidence of Title to Property Levied Upon

Section 482.080 prcovides that the court may issue an order direct~
ing the defendant to cooperate in transferring possession of the prop-
erty sought to be attached to the levying officer. A similar turnover
order directing the defendant to transfer to the levying officer posses-
gion of any documentary evidence of title should be available where the
property sought to be attached is levied upon by service on a third
person of a copy of the writ and notice of attachment, or where the

property Iin the defendant's possession is seized but the defendant holds

e



documentary evidence of title thereto. Such an order, enforceable only
after the property is levied upon, would be useful, for example, where a
motor vehicle is attached and the defendant holds the certificate of
ownership or where the right to payment on a nonnegotiable instrument9
is attached and the defendant holds the nonnegotiable instrument.
Possession by the levying officer of the documentary evidence of title
to property attached facilitates the eventual collection of the debt or

sale of the property and prevents any transfer by the defendant.

Insufficlent Undertaking and Wrongful Attachment

Under the Attachment Law as enacted, it could be argued that the
failure of the attaching creditor to increase an undertaking when ordered
to do so pursuant to Section 489.220 (undertaking to obtaln a writ of
attachment or protective order} or Section 489.410 (undertaking on
appeal) Is a wrongful attachment under Section 490.010, The Commission
recommends that 1t be wmade clear that such fallure is not in itself a
wrongful attachment. The defendant is protected by the original under-
taking for the perlod between the date of the levy and the date on which
the increase is ordered10 and the rights obtained by filing the insuffi-
cient undertaking cease upon the plaintiff's failure to comply with the

order,ll thereby minimizing any injury to the defendant's interests.

Description of Property Subject to Temporary Protective Order

Chapter 6 (commencing with Sectlon 486.010) of the Attachment Law
as enacted did not provide the manner of description of property whose
transfer is restrained by a temporary protective order, A defendant
against whom such an order is issued 1s subject to being held in con-

tempt if he violates the order., Consequently, Section 486.050 should be

9. A "nonnegotiable instrument' is an instrument which is otherwise
negotiable within Division 3 of the Commercial Code but which is
not payable to order or to bearer. See Civil Code § 955; Commer-
clal Code § 3805, The right to payment on a nonnegotiable instyu-
ment is a chose in action and is attached by service on the account
debtor, See Code Civ. Proc, 3§ 481,020, 481.050, 488.370.

10. The original uvndertaking remains in effect notwilthstanding the
order for an increase. See Code Civ. Proc. & 489.090(d). As
provided in subdivision (a2) of Section 489,220, the amount of the
original undertaking is $2,500 in municipal court and $7,500 in
superior court.

11. See Code Civ. Proc, $5% 489.090{c) and 489.410{a).
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amended te require the order to describe the property in 2 manner ade-

quate to permlt the defendant to identify the property subject to it.

Effect of Temporary Protective Order on Deposit Accounts

Section 486,060, which permits the defendant who is subject to a
temporary protectlve order to write checks for certain purposes despite
the order, is unclear. The Commission recommends that this section be
amended to make clear that the defendant may write checks for any pur-
pose he pleases so long as there remain sufficient funds in his accounts
to secure the plaintiff's claim and to meet payroll, legal, and other

expenses specified in the section,

Wrongful Attachment Liability for Levy on Property of Third Person

The Attachment Law makes the plaintiff liable for damages, costs,
and attorney's fees to a third person whose property is attached except
where the plailntiff has relied in good faith on regilstered or recorded
ownership.lz This exception to the plaintiff's wrongful attachment
liability is too narrowly drawn. A plalntiff, who has acted reasonably
and in good faith where there is no recorded or reglstered ownership but
has nevertheless attached property of a third person, should not be
liable for a wrongful attachment. Accordingly, the Commission recom-
mends that the limited exception to liability for attachment of a third
person's property provided by Section 490.010 be expanded to protect any
plaintiff who makes the levy 1n good faith and reasonably believes that

the property belongs to the defendant.

Minor Amendments

The Commission alsc recommends several minor amendments and amend-
ments of a technical nature which are explalined in the Comments follow-

ing the affected sections of the bill, infra.

Revision of Official Comments

The Comments to Sections 489.110 and 490.010 were not revised to
reflect amendments made by the Senate Judiciary Committee, These Com-
ments, revised to reflect the Senate Judiclary Committee amendments, are

set cut as an appendix to this recommendation.

12. See Code Civ. Proc. §§ 490.010 and 490.020.



The Commission's recommendation would be effectuated by enactment

of the following measure:

An act to amend Sections 481.050, 482,080, 483.010, 484,050, 484.070,
484,340, 484.350, 484.530, 485,230, 486.050, 486.060, 486.090, 487,010,
487.020, 488.010, 488.030, 488,080, 483.310, 488.350, 488,360, 488.430,
488.530, 488.560, 489.130, 489.230, 489,310, 489.320, 490,010, 491.010,
and 690.5) of, and to add Sections 482,100 and 489.130 to, the Code of

Civil Procedure, relating to attachment.

The people of the State of California do enact as follows:




BRCTIOK 5. SHactlion 411,050 of the Code of (ivil Procedure is

amended Lo resd:

481.050. “Cher., o aclon” means aay right to
‘pavment woich urises aup of the tonduct of any trade,
, husinoss, or profession and which {2) fsnot conditionzd
upon farther perfornunes by the deferdant or upoa woy
event other thun the passaze of tune. () 15.n0of an
Cgoeount recrivable, (Y s not 2 dooesik account, and (d)
is nor evicenced by & negotiable tosirument, security,
chattel paver, or judgraeat. The term includes an interest
in or a claitz under an fnsurauce policy - and & right to payment

on & nonnegocieble Lastrument which 1z otherwise negotiable wlthin

Divieion 3 {commencing with Section 3101) of the Commerciml Code dut

which is not payable to order or to bearsr ,

Cosment, The emendment of the last sentence of Section 481.050

+

mhxes clear tﬁat e right to payment on a "nonnegotisble instrument” is
a chose in action. See Com. Code § 3505 {relating to any instrument

vhose terms de not preciuwde transfer and which is otherwise negotiable
wvithin the Comnercial Paper divieion of she Commaraial Code but which

is not payable to order or io Learer).

8BEC. 2. Section LBZ.080 of the Cnde of Civil Procedure is amended
to read:

482.080. fn) If m writ of attichuzent ie iscued, the court may
aleo iuaue_n order directing the defendant to trensfer wesssncion-ef-the
mﬁr—uﬁgh&-t&-u-umchﬁé to the levylng officer = :

(1) Posseseion of the property sought to be attached.

(2} Poseesslor of any documentary evidence of title to any property

of or any debi owed ito the defendent which is scught to be attched. An

order issued purawant to this paragraph may pot be enforced by the levying

officer before tiae groperty or debh has been levled upon.

! wle



{b} Buer Tow order shell contaio & notice to the defendant that

—p————

failure to Surn-evor-peddeseior-ef-mueh-property-to-the-ievying-officer

comply with the order may sublect the defzndsat to belng held in contempt

ol court ev-srrest .

-

Comment. Subdiviston {(e}2) is added to Section 482.080 to provigde
for lspuance of & “turncvér"lmnd&r directing the defendant to transfer to
the levylng officer the muniments of title to property or & debt which is
attached. The enforcement of the order is conditioned on the prior levy
of‘the writ of attachment on the property or debt itself. Issusnce of an
order under subdivision (a)(2) is appropriste, for example, where & motor
vehicle has been or is to be attached and the certificate of ownership is
sought or vhere ihe right to payment on a nonnegotiable ifnstrument has
been or is to be attmched (by service on the account debtor as provided
by Section 488.370) and the nonnegotiable instrument itself is sought.
Posgession of such muniments of title is useful to facilitate eventuml
collection (such a8 in the case of & nonnegotiable instrumeat) or sale
{such as in the case of the certificate of ownership of a motor vehicle)
and to prevent a transfer. An order under subdivieion {a) may be 1smsued
at the time of issuance of the writ of attachment or ihereafter.

Subdivision {b) of Bection 4L52.080 {s amended to delete the words
"or arrest” from the last sentence. This smendment makes clear that the
defendant 1 not subject to arrest independent of contempt proceedings.
See Code Civ. Proc. § 501 {civil arrest abolished). A person may still
be arrested in the course of contempt proceedings. See Code ‘Civ. Proc.
§§ 1212, i214.

-



SEC. 3. Section 432.100 is added to the Code of Civil Procedure,

to read:

482.100. (a) The defendant may claim an exemption provided in
Sectlon 487,020 for property levied upon pursuant to a writ issued under
this title if the right to the exemption is the result of a change in
circumstances occurring after the denlal of a claim of exemption for the
property earlier in the action or after expiration of the time for
claiming the exemption earlier in the action.

{b) A claim of exemption under this section shall follow the procedure
provided in Section 690.50 except that the defendant may claim the
exemption at any time, subject to subdivision (a). References in Section
690.50 to "the debtor' shall be deemed references to the defendant, and
references in Section 690.50 to "the creditor” shall be deemed references
to the plaintiff.

{c)} Notwithstanding subdivision (b), the defendant may claim the
exemption provided in subdivision (b) of Section 487.020 by following
the procedure provided in this subdivision. The clalm shall be made by
filing with the court and serving on the plaintiff a notice of motion.
Service on the plaintiff shall be made not less than three days prior to
the date set for the hearing. The hearing shall be held not wore than
five days after the filing of the motion unless, for good cause shown,
the court orders otherwise. The notice of motion shall state the relief
requested and shall be accompanied by an affidavit supporting any factual
lssues raised and points and authorities supporting any legal issues
raised. At the hearing on the motion, the defendant has the burden of

proving that the property 1s exempt pursuant to subdivision (b) of



Section 487.020. Upon such showing and the showing required by subdivision

(a), the court shall order the release of such property.

Comment. Section 482,100 provides the procedure for making
postlevy claims of exemption under this title where the right to the ex-
emption i{s based upon a change in circumstances occurring after the
exemption was previously denied or the defendant failed previously to
make a timely claim, Sections 484.070 and 484.350 provide for claiming
exenptions at a noticed hearing on issuance of a writ. Sections 484.530
and 485.230 Incorporate Section 690,50 for claiming exemptions immediately
after levy of an ex parte writ.

The requirement that the defendant show a change in circumstances
giving rise to the exemption 1n any case where the exemption bhas pre-
viously been made but denied or where the exemption was required to be
ﬁade at a certain time but the defendant failed to do so 1s applicable,
for example, where the defendant failed to claim an exemption for prop-
erty degcribed in the plaintiff's application for a writ issuable at a
noticed hearing (Sectlon 484.070(a)), where the defendant made a claim
of exemption as to property not described in the plaintiff's application
for a writ issuable after a noticed hearing but failed to prove the
exemptlon (Section 484.070(b)), or where the defendant failed to claim
the exemption within the time for making a claim of exemption after levy
of an ex parte writ of attachment or additional writ (Section 484.5330 or
485,230},

Subdivision {(b) incorporates the procedure provided by Section
690,50 for claiming exemptions after levy of any writ issued under
Chapter &4 or 5, See Sections 484.090 (writ issued at noticed hearing),
484,370 (additional writ issued at noticed hearing), 484,520 (ex parte
additional writ), 485.220 (ex parte writ), and 485.540 (ex parte addi-
tional wric).

The provisions for clalming exemptions after levy apply as well in
the case of a nonresident defendant whose property has been levied upon
pursuant to a wrilt 1lssued under Chapter 12 except that the nonresident

defendant must first have flled a general appearance. 5See Sections



492.040 and 492.05U. Under Chapter 12, the initial determination of
exemptions is made when the defendant makes a general appearance. See
Sections 492,040 and 492.050. The preocedures of Section 482,100 are
applicable where the right to the exemption is the result of a change in
clrcumstances occurring after that time.

A claim of exemption made pursuant to subdivision (b) may be made
at any time after levy so long as the defendant can show, pursuant to
subdivision (a), that the right to claim the exemption is the result of
a change in circumstances occurring after the claim was previously
denied or the time for previously making the clalm had expired.

A more expeditious procedure 1s provided by subdivision (¢} for
claiming a hardship exemption. See Section 487,020(b) (exemption of
property necessary for the support of an individual defendant or the
defendant's family supported in whole or in part by the defendant). This proce-
dure is suﬁstantially the same as the exemption procedure formerly provided for
removing a keeper in charge of farm products or inventory of a going
business. See Section 488.360(b). Subdivision (b) of former Section
537.3 permitted the defendant to claim a hardship exemption at any time
after levy upon five days' notice to the plaintiff. It should be noted
that an exemptlion may also be claimed for necessitles pursuant to the
procedures provided by subdivision (b) where there 1s no need for the
more expeditious procedure provided by subdivision (c).

After levy, the defendant way claim an exemption only for property
which has been levied upon. Contrast Section 484.070 which permits the
defendant to claim an exemption for property which is not described in

the plaintiff's application.



BEC. h. Section 463.01i0 of the Code of Civil Procedure is amended
to read: |

483,016, {n) Escep e Ctpurwise provided by statute, an attachment
mey be issued only 15 81 metlioa rfxgmineﬁ-;-d@fem;t-emged-il-a-tnie,
i‘fusineu,-srnptﬁé‘eema% oa 1 cipdw o1 cleime for money ta-whieh , each of

.

which 18 bas2d upos 4 contract, eapress or implied in fact, where the

total eus-elsimed smount of such claim or claims 1s a fixed or readily

ascertaineble amount not less than five hundred dolisrs ($500) exclusive
of costs, interest, and sttorney's fees. Fneh-eiaim-shall-be-ased-upon

R-2oRtra ety -eXpress-or-implieds

/ on a

. {b) An attachment may not be issued 4 ¥clalm,is = )
secured by any interest in real or personal property
‘arising from agreement, statute, or other rule of law
(including any mortgage or deed of trust of realty, any
- security interest subject to Division 9 {commencing with

Section 9101) of the Commercial Code, and any statutory,
. common law, or equitable lien) . However, an attachment

may be issued (1} where the claim was originally so
secured but, without any act of the plaintiff or the person
“to whom the security was given, such security has

become valueless or (2) where the claim was secured by
‘a nonconsensual possessory lien but such lieh has been
* relinquished by the surrender of the possession of the
property.

{c) If the action is apainst an individusl, an attachment may be

issued only on a claim which arises out of the conduct by the individusl

of a trade, businees, or profesdlon. An attachment may not be issued

where-the on a cleim sgalnst an individuml which ie based on the sale or

lense or a licenge t¢ use property, the furnishing of services, or the
loan of money smd where the property sold or leased, or iicensed for use,

the services furnished, or the mopey loaned was used by the individual

primarily for personali, family, or household purposes.
(d) An attachment may be issued pursulint to subdivieiea-{a] this

gection whether or not other forma of relief are demanded.

wbym



Comment. Section 483.010 is amended to permit attachment in an action
against a defendant that is not an individual without a showing that the
defendant was engaged in a trade, business, cr profession or that the goods,
services, or money furnished were used primsrily for the defendant's persomal,
family, or household purposes. Conseguently, an attachment may be issued
against a business corporation or partnership on a contract claim or claims
where the amount of such claims is not less than $500, exclusive of costs,
interest, and attorney's fees. In addition, unlike former Section 537.2,
Section 483.010C, as amended, permits attachment on such claims against
corporaticons and other artificial persons regardless of whether they are
organized for profit or engaged in an activity for profit. However, sub-
division (c) provides that, if the defendant is an individual, an attachment
may be issued only if the contract claim "arises out of the conduct by the
individual of a trade, business, or profession" and only if the goods,
services, or money furnished were not used primarily for the defendant's
personal, family, or household purposes.

Subdivision (a) is alsé amended to provide.that the contract must be
express or implied in fact. This amendment makes clear that an attachment
may not be lssued vwhere the claim is based on & contract implied in law,

i.e., a guasi-contract. See Civil Code §§ 1619-1621; Desny. v. Wilder, 46

€al.2d 715, 299 P.2d 257 (1956). The language "contract, express or implied"
appearing in paragraph 1 of Section 537 (enacted 1872, temporarily repealed

by Cal. Stats. 1972, Ch. 3550, § 1 and repealed by Cal. Stats. 1974, Ch. 1516,
§ 12) was interpreted to include both contracts implied in fact and contracts

implied in law {quasi-contracts). See MeCall v. Superior Court, 1 Cal.2d 527,

36 P.2d 62 (193%4); 2 B. Witkirn, California Procedure Provisional Remedies

§§ 125-128 at 1552-1555 (24 ed. 1970).

_7_



v e, s Coee o an . g e
8EC. & Section 4%4,050 o the Cede of Civil Procedure 1ls amended

to read:

SHDS0. The notice of wopaication ard hearing shall
inform’ the defendan o wll of the Sollowiag

fa) A hmrirg witl he held atoa place and at ¢ time, to
be specihed in the notice, un z,.asn s applicution lor a
ngnt to atiach ordor and a wiit of atiachment.

(b The order will be issued i the: coort finds thai the
plaintiff's  claim s probably  vulid und the other
reguiremanis {or iouing the crder are estal lishod, The
hearing = no! jor the purpose of determining whether
the ciaim 15 actually valid The delenninstion of the
actual validity of the claim will be made in subsequent
proceedings 11 the action and will not be affected by the
decisions at the hearing on the application for the order.

(o) If the rmght & attuch order is issued, a writ of
attachment will be issued to attach the property
described in the olainliffs application unless the court
determines that such property is edempt  from
attachment. However, the order wili not be limited to the
sroperty deseribed in the apphicarion but mav later be
extended 10 any nonexcmpt property of the defendant.

(d} H the defendant desires to oppese the issuance of P
the order, he shall fle with the courtya notice of / amd sepve on
opposition  and suppaorting affidavit as required by The-plalntife
Section 434.060) rot later than five davs prier to the date P,

et for hearing,

(e} If the defendeat claims that the property
describoed in tne apmucation, or o portion thereof, is
exempt from attachment, be shall inciude such claim in
the notice of opposition Eu«*rﬁpurﬂu@m‘ to Section 484.060
Or i}lg,th separate clann of exemption with respect {o the
proparty as provided in Section 484.070C. If he does not do

s0, the Ceim of everapdon will He burred in the absence

of a showing of a change in circur’l%tances accurring after

the -heewing.~ expiration of “he time for claiming exemgbianm

{t) The detendant mayv obtam a defermmation at the

hearing whether property not described in  the

application is exemp? froin attachment, but the failure to

claim that property not so described is exernpt from
. attachment will not preciude him from making a claim of

exemption with respect to such property at a later time.

w8



(g Either the defendant or his sitorney or both of
them roay be present at the hearing.

(hy The notice shall contain the following statement:
“You may seek the advice of an attorney as to any matter
.cannected with the plaintiff's appiication. Such a*torney
should be consulted prompiiy so that he may assist you
before the time set for hearing.”

Comment. . Subdivisions {d} and {e) of Beciion 4B4.050 mre amended
_ to conform to the provieions of Sections 484.060 and 484,07C. BSee

Section 482.100 (procedure for L.laf.ming exenptions based upon & showing

of changed circumstances). .

BEC. 6. Section 464.070 of the Code of Civil Procedure is amended

to read:

. 484.070. (a) Ifthe defendant ciaims that the property
described in the plaintiff's application, or a portion of
such property, is exempt tfrom attachment, the defendsnd
shall claim such exemption as provided in this section. I¢

he-faiis-te-de-ee the defendant fails to make such claizm or mekes Buch

claim but fails to prove thet the property is exempt , he may pot later

claim such exexptiony
' untess-he—shows—thet-he did-not-—have-nright+to—the
_exemption-at-the-time-the-plaintiff fled his-appheation
&né&nhatu-the xgmtmémhaﬂ—ﬁw-eﬁ«a
{b) If the defendant desires to claim at the hearing
that property not described in the plaintiff's application
is exempt from attachment, in whole or in,.part, the
defendant shall claim such exemption as provided in this
section. Failure to make such claim does not preciude the
defendant from later c]aiming the exemption. If the
claim is made as provided in this section but the’-
defendant fails to prove that the property is exempt from
attachment, he may not later clairn that the property, or
- a portion thereof is exempt ﬂﬂ}esshe&hewﬂha%—t-he-ﬂ-gm
-to —-the--exemphon —is -the-—result—of- -a—ehan%e-
—eireumstances-oeeurrng-after-the-hearing. except as provided in

Bection 482.100.




{¢; The claimn of exempiion shall:

(L Deveriae the prop eety cliomed 1o be exempt.

(27 Specily the striuto wection supporbng the elaim,

(d; The chaim of ~semption shall be accompanied by .
an affidavit supg orting s+ favua’ issues raised by the
claim and poinis anel authoritios supporhng any legal
tssues raised. _

{2} The cloim  of exomption, together with any
supporting affidavit and points and suthoritios, shall be
filed aned sorved on the plaiotiff oot lesé than five days

_betore the date set for the hearing, '

HIF the plasvidl desires to oppose the claim of
exemption, he shall file and serve on the defendant. not
less than two davs before the date set for the hearing, a
notice of opposition to the claim  of exemption,
accompanied.by an affidavit supporting any factual issues
raised and points and authorities supporting any legal
issues raised. If the plaintiff does not file and serve a
notice of opposition-as provided in this subdivision, no
writ of attachment shall be issued as to the property
claimed to be exempt. If all of the property described in

~ the plaintiff's application is claimed to be exempt and the
plaintiff does not file and serve a notice of opposition as
provided in this subdivision, no hearing shall be held and
* no right to attach order or writ of attachment shall be

i1ssued and any temporary protective order issued pursuant to Chapter 6
(commencing with Section 486.010) expires .

(g) If the plaintiff filas and serves a notice of
- opposition to the claim as provided in this section, the
. defendant has the burden of proving that the property is
“exempt from attachment.

Comment. Subdivisions {@} and {b) of Section 484.070 are amended to
o :
" peflect the enactment of Section 482,100. Subdivielon (f) is amended to

provide for sutomatic expiration of 2 temporary protective order upen the

plaintiff'e failure to oppose a claim of exemption as to all, the defendant’'s

property described in the plaintiff‘s application. This amendment eliminates
the need of the defendant in such cases where there is no hearing and the
defendant is not azlready in court to proceed under Bection 486.100 for early

vacation of the order. Bee Section 486.090 and Comment thereto.



8EC. 7. Section 404.340 of the Code of Clvil Procedure ia amended

to read:

4584.340. The noiwce of apolication and hearing shall,
inform the defead nt of ai! ¢ the following: .

{2y The plaintiff has applied for « wnit of attuclunent -
to uttach the property deseribed in the application.

{by A hearing will be held at a place und at a time. 1o
be specified in the notice, te delermine whether the
plaintiff is cntiled o the writ

ey A writ of attachinent will be issued to uttach the
property described in the plaintiff’s application unless
the court determines that such property is exempt [rom

" attachment. C e

(dy If the delendant claims that the property
described in the application, or a portion thereof, is
exemnpt from attachment, he shall file with the court,a /8nd serve on
claim of exemption with respect to the property as \ X

provided in Section 484.350 not later than five days prior
to the date set for hearing. If he does not do so, the claim
- of exemption will be barred in the absence of a showing

* of a change in circumstances occurring after the heasing, /expiration of the

(e) Either the defendant or his attorney or both of

time for claiming

thermn may be present at the hearing. exenptions.
(D) The notice shall contain the follewing statement:
“You may seek the advice of an attorney as to any matter
connected with the plaintiff’s application. Such attorney
should be consulted promptly s¢ that he may assist yo

before the time set for hearing.” _ -

Comment. BSection 484,340 45 amended io conforwm to the provisions
of Bection 485.350. Bee Section 482.100 (procedure for claiming exemp-

. tions based upon 2 showing of changed circumstances),

SEC. 8. Section 485,350 of the Code of Civil Procedure is amended

to read:

484.350. (a) ifthe defendant claims that the property
described in the plaintiff's application, or a portion of
such property, is exempt from attachment, the defendant

 shall vqlai_m such exemption as provided in this section. If

he-faddu-bo-dp-py the defendsant fatls to make such clainm or makes such
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clalm bui fa.is to prove thal the jropecty e exempt , he smy not later

claim sach f.-x%j;‘aﬁf‘fi?i’}

------
//'

 unlass l}&uﬁh ows “thai- %;e--4ifd%he:m—w&ghh«a—~ﬂw
axemption-at-the-linetne poantifl fled bisavplication
ire-that -the-righi-to-the-excapiiont-the-rembt- of-a

ehangedr-eireumsunrcesveeurring-atiesthat-tine: |

except Ag proviced in Seciien LBC,100.

(b} The claim of exemption shalk:

(1) Describe the propeity claiined to be exempt.

(2) Specify the statute section supporting the claim.

(¢} The claimn of exerption shall be accompanied by
an affidavit supporting any factual issues gaised by the

- claitn and points and authorities supporting any legal
issues raised. ' '

(d) The claim of exemption, together with any
supporting affidavit and points and authorities, shall be
fided and served on the plaintiff not less than five days
before the date set for the hearing.

Comment. Bupdivision (&) of Section #B4.350 iz mmended to

veflect the epactwent of ectlon 4,100,



SEC. 9. Section 484.530 of the Code of Civil Procedure is amended
to read:

484.530. {a) If & writ of sttachmert is issued under this arsieles
the The defendant may claim an eXemption as to the property levied upon

pursuant to a writ issued under this article by following the procedure

set forth in Section 690.50 except that the defendant shall claim the

exemption not later than 20 days, in the case of real property described

in Section 690.235, or 10 days, in the case of all other property, after

the defendant receives the notice of attachment describing such property .

For this purpose, references in Section 690.50 to "the debtor' shall be
deemed references to the defendant, and references in Section 690.50 to
"the creditor” shall be deemed references to the plailntiff.

{b) Notwithstanding subdivision (a}, a claim of exemption shall be
denied if such claim has been denied earlier in the action and there is

no change In circumstances affecting such claim.

Comment. Subdivision {a} of Section 484.530 is amended to provide
that, for purposes of attachment, the time limits for claiming exemptions
provided in Section 690.50 run from the time the defendant receives the
notice of attachment from the levying officer. See Section 488,020
(notice of attachment). Subdivision (b) applies where the defendant has
made a clalm of exemption pursuant to Section 484.070 for property not
described in the plaintiff's application but failed to prove his right
to the exemption. See also Section 482.100 (postlevy claims of exemption

on grounds of changed circumstances),

SEC. 10. Section 485.230 of the Code of Civil Procedure is amended

to read:
485.230, Z£f a writ ef atksehmert #5 issued under €his ehapters the

The defendant may claim the exemptions previded by Seetien 487-020

an exemption as to property levied upon pursuant to a writ issued under

-13-



this article by following the procedure set forth in Secticm 690,50

except that the defendant shall claim the exemption not later tham 20

cays, in the case of real property described in Section 690,235, or 10

days, in the case of all other property, after the defendant receives

the notice of attachment describing such property . For this purpese,

references in Sectien 690,350 to "the debtor" shall be deemed references
to the defendant, and references in Section 690,50 to “'the creditor"

shall be deemed references to the plaintiff.

Comment. Section 485.230 is amended to provide that, for the
purposes of attachment, the time limits for claiming exemptions provided
in Section 690.50 run from the time the defendant recelves the notice of
attachment frowm the levying officer. See Section 488.020 (notice of
attachment). See also Section 482,100 (postlevy claims of exemption on

grounds of changed circumstances).

SEC., 11, Section 486,050 of the Code of Civil Procedure is amended

to read:

486.050. (a) Except as otherwise provided in subdivisien {b3
eadirn Seetiens Section 486.040 amd 4860608 , the temporary protective
order may prohibit any transfer by the defendant of any of kis the
defendant's property in this state subject to the levy of the writ of

attachment. The temporary protective order shall describe the property

in a manner adeguate tc permit the defendant to identify the property

subject to the temporary protective order,

(b) £ Notwithstanding subdivision (a), if the property i1s farm

products held for sale or is inventory, the temporary protective order

may not prohibit the defendant from transferring the property in the

ordinary course of business, but the temporary protective order may

~14-



impose appropriate restrictions on the disposition of the proceeds from

such transfer.

Comment, Subdivision (a) of Section 486.050 1s amended to provide
for the manmner of description of property which 1s subject to the temporary
protective order. The description 1n a temporary protective order re-
straining the transfer of property of an individuzl defendant or a
portion of the property of a corporation or a partnership should be
sufficiently specific to permit accurate identification,

The temporary protective order should restrain the transfer only of
an amount of the defendant's property which is reasonably necessary to
protect the plaintiff's interest until a writ of attachment can be
issued. Where an excessive amcunt of property is subject to the temporary
protective order, the plaintiff may be liable for abuse of precess. Cf.
White Lighting Co. v. Wolfson, 68 Cal.2d 336, 438 P.2d 345, 66 Cal.

Rptr. 697 (1968).

The amendments to the introductory portion of subdivision (a) and

te subdivision (b) are technical and mzke no substantive change.

SEC. 12. Section 486.060 of the Code of Civil Procedure 1s amended

to read:
486.060. Notwithstanding Seetier 486+-059; any terms of the temporary
protective order , #9sued urder this chapter shell permi¢ the defendant

#s may issue any number of checks against his deposit accounts in this

state :
{(a) In an apggregate amount of not more than one thousand dollars
($1,000) agsénst any of his deposit accourts in thie seate for any
purpose,
(b) In eny ameunt se lerg as the agpsregate amount remaining
on depositin this state 15 mere than the ameunt of the plaintiffls

etaimr In any amount for the following purposes:
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{2y In any cmourt in paymemt (1) Payment of any payroll expense

(including taxes and premiums for werkmer's worker's compensation and
unemployment insurance) falliog due in the ordinary course of business
prior to the levy of a writ of attachment.

{d) ir any amount in pasyment (2) Payment for goods thereafter de-
livered to the defendant C.0.D., for use in his trade, business, or pro-
fession,

€e} Ir eny amewnt in paymemt (3) Payment of taxes if penalties will
accrue for any delay in payment.

{£¥ In any ameunt im peyment (4) Payment of reasonable legal fees
and reascnable costs and expensesa required for the representatfon of the
defendant in the action.

(c) In any amount for any purpose so long as the aggregate amount

remaining in the defendant's deposit accounts in this state is not less

than the amount of the plaintiff's claim plus any additional amcunts

permitted to be paid pursuant to subdivisions (a) and (b).
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Comment. GSectlen 486,060, as snacted, and its predecessor, }nrmer
Section ~38.3, falled to clearly staie the rules permitting & defendant
who 1s subject to 2 temphrary prcteétjve ordzr to write checks. Section
L86.060, as amended, mekes clesr tla%, if fundus sre availeble, the defend-
ant mey wrlte nheck: regardiess o7 the plalntiif's claim, for & total of
$1,000 for Amy PUTpORe and for Bny smovns for the purposes listed ln sub-
division {b}. Section 486.007 does net reguire the defendant to write
checks for the purposes described 1n subdivisions {a) and (k) nor does it
establish a preference of one of these purposes over anmy other. However,
the defendant may not write checks under subdivision (c) unless the deféndw
ant (1) bas either written checks for the purposes described in subdiviaions
(a) and (b) or reserved sufficient funds in his deposit accounts to, cover
checks pe;mitted to be written by subdivisions (a) and (b) and (2) has
reserved sufficient funds to pay the-plaintiff’é claim. Subdivision (c) is

intended to prevent & itemporary protective order issued on 2 small claim

from tying up large sccounts. Where the defendant’s

sccounts are insufficiept to allow payment of the full

amount pETﬁitted by subdivisions (2) and {b) and to reserve a fund to secure
the full smount of the plaintiff's claim, Section 486,060 makes clear that
checks written under subdivisions {e} and (b) have preference over the
piaintiff’s intereat in reserving &4 fund to aecure his claim.

In the following examples illustrating the application of Section 436.060,
assume that the defendant has deposit mccounts totaling $10,0BC in this atate

and the plaintiff has a $5,000 claim:
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{1} If exyenses wider subdivision {b) totel $2,000, the defendant may
write checks toteling f1.,00C under subdivision {&) «nd $2,000 under subdivi=
slon (b}. The defendant sy then write additionel checks totaling $2,000
under sub&ivisioﬁ (), reserving 15,000 to cover tﬁe;ﬁlaintiff's claim.

(2} If, i the Firse” sxemple, the fefendant had decided for some
rcason to deter payment of the §2,000 payable under subdlvielon (b}, he could
st1ll write mn additional checik for $2,000 since subdivision (c¢) allows
checks %o be written 1n amounte in edditions to the total of amounts permitted

to be paid under subdivieions (&) and {9} and the amount of the plaintiff's

claim.

n

{3) 1f expeﬁses under subdivision (b} total $3,000, the defendant may
still write checks for no more than $1,000 for any purpose under subdivision
(a). No checks could be written under subdivision (c) since only $1,000
remaine in the acount and the plaintiff's claim ie $5,000.

(4) If the defendent has no expensee under pubdivision (b), he may
write checks totaling $5,000 for any purpoee--$1,000 under subdivision (a)
and $4,000 under subdivieion {c).

The introductory clause of Section 48€.060 is amended to make clear
that the defendant mey ismsue ch;cks for the purposes and in the amount pro-
vided regardless of the temporary protective order. The form of the temporary

protective order is prescribed by the Judicial Council. See Bection 482.030(%).



SEC. 13. Section 486.05%0 of the Code of Civil Procedure is amended
to read:

L86.090. Except as otherwise provided isn-Sestions-U84-0805-486-2165
amd-~N89-32C by statute, the temporary protective order shall expire at the
earliest of the following times:

{a) Forty days after the issuance of the order or, if an earlier date
is prescribed by the court in the order, on such earlier date.

(b) As to specific property described in the order, when a levy of

attachment upon that property is made by the plaintiff.

Comment. The amendment to Section 486,090 is technical and makes no

substantive change. The effective date of the temporary protective order
may be extended pursuant to Section 484.080 in the case of a continuance.
The court may modify or vacate a temporary protective order pursuant to
Section 486.100 (on application of defendant), or terminate the order pur-
suant to Section 489.320 (undertaking to secure termination}. It should
also be noted that, where the defendant claims an exemption for all the
property described in the plaintiff'’s application for a writ and the plaintiff
does not oppose the claim of exemption, the temporary protective order ex-
pires without a hearing or further court action. Section 4W8L4.070(f). 1In
cases where the court determines at a hearing that property is exempt, or
that a writ of attaclment may not issue for any other reason, the defendant
may move the court to vacate or modify the protective order pursuant to

Section 486.100.
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SEC. 14. Section 487.010 of the Code of Civil Procedure is amended
to read:

487.010. The following property of the defendant is subject to attach-

ment:

(a) Where the defendant is a corporation, all corporate property for
which a method of levy is provided by Article 2 (commencing with Section
488.310) of Chapter 8.

(b} Where the defendant is a partnership, all partnership property for
which a method of levy is provided by Article 2 (commencing with Section
488.310) of Chapter 8.

(c) Where the defendant is an individual esngaged-in-a-it¥adey-busimessy
or-professieny-ail-ef-hig~resl-properiy-and all of the following property:

(1) Accounts receivable, chattel paper, and choses in action except any
such individual claim with a principal balance of less than one hundred fifty
dollars ($150).

{(2) Deposit-accounts except the first one thousand dollars ($1,000)
deposited in any single financial institution or branch thereof; but, if the
defendant has more than one deposit account, the court, upon epplication of
the plaintiff, may direct that the writ of attachment be levied on balances
of less than one thousand dollars ($1,000) if an aggregate of one thousand
dollars ($1,000} in all such accounts remains free of levy.

{(3) Equipment.

(4} Farm products.

{5) Inventory.

(6} Judgments arising out of the conduct by the individual of the trade,
business, or profession.
{7) Money on the premises where the trade, business, or profession is

conducted by the individual .
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(8) Negotiable documents.
{(9) TFegotiable instruments.
(10) Securities.

(11) Any interest in real property except a leasehold estate with an

unexpired term of less than one year.

{d) VWhere the defendant 1s an individual who is a partner and is sued
for his individual liability as a partner of s pertnership wkish-is-eRgaged
in-g-twradesy-businessy-or-prefession , 21l of the defendant’s real-preperty
and-aii-sf-kis property which is of a type described in subdivision {c¢) and
which is used or held for use in the gartrership's-ivadey-busiressy-eo¥

professien partnership .

Comment. The amendment of the introductory clause of Section 487.010
makes clear that only the defendant's property 1s subject to attachment. Al
other property is exempt from attachment in the action as provided by subdivi-
sion {d) of Section 487.020.

Subdivision {c) is amended to make clear that leasehold estates with an
unexpired term of less than one year are not subject to attachment where the
defendant is an individusl. This amendment continues former law. See former
Section 537.3(b){6).

The reference to real property in subdivision (d) is deleted because it
is made unnecessery by incorporation of the types of property listed in sub-
division {(c¢). The words “engaged in a trade, business, or profession" are

deleted from subdivisions (c) and (d) to conform with Section 483.010.

SEC. 15. BSection 487.020 of the Code of Civil Procedure 1s amended to
read:
L8T7.020, Nedwithekanding-Seetien-487+0105-tke The following property is

exenmpt from attachment:
21



{(a) All property exempt from execution.
{(t) Property which is necessary for the support of an individual defend-

ant and-mexbers-eof-his-houseke2d or the defendant's family supported in vhole

or in part by the defendant .

{c) 411 compensation paid or psyable by an employer to an employee for
personal services performed by such employee whether denominated as wages,
salary, commission, bonus, or otherwise.

{da) All property not subject to attachment pursuant to Section 487.010.

Comment. The introductory phrase of Section 437.020, reading "Notwith-
standing Section 487.01C," is deleted since it was confusing when read with
subdivision (d); this amendment makes no substantive change. The language of
subdivision {b) is amended to make clear that an individual defendant is en-
titled to the exemption as well as a defendant with & family; this language

is based on Section 690.6 (hardship exemption for earnings).

SEC. 16. Section 488.010 of the Code of Civil Procedure is amended to
read:

485.010. (a) The writ of attachment shall identify the defendant whose
property is to be attached. If the writ of attachment does not describe the
property or interest therein in a manner adeguate to permit the levying officer
to execute the writ, the plaintiff shall give to the levying officer instruc-
tions in writing, signed by the plaintiff or his attorney of record, which
contain a description of such property adequate to permit the levying officer

to execute the writ. The court may direct the order of levy of the writ of

attachment upon the property described therein if the court finds at the hear-

ing on issuance of the writ that the aggrepate value of such property clearly

exceeds the amount to be secured by the attachment.
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(b} Where-the-preoperty-seughé-to-be-atitacked-is-real-propersy-starding
tn-the-nape-ef-a-third-perseny-whether-alone -or-sogether-witkh-the-defendnnsy

Where the defendant's interest in real property is sought to be attached, the

writ of attachment shall identify suek-zhiwd any person , other than the defend-

ant;, in whose name the defendant's interest in real property stands upon the

records of the county .

(c) Where the defendant's crops or timber to be cut are sought to be

attached, the writ of attachment shall identify any person other than the

defendant, 1in whose name the real property on which the crops are growing or

on wvhich the timber is standing stands upon the records of the county.

Comment. Subdivision {a} of Section 488.010 is amended to restore a
provision of former law. See the last sentence of former Section 538. 4.

Subdivision {b) is amended to state more clearly the requirement that the
writ identify a third person in whose name the defendant's interest in real
property stands upon the records of the county. This amendment mekes clear that
the reguirement of subdivision (b) is applicable where a leasehold interest is
sought to be attached. See Comment to the amendment of subdivision {c¢) of
Section 487.010. The addition of the phrase "upon the records of the county"
restores language of former Section 542. Subdivision {b) is applicable, for
example, where there has been a frsudulent transfer, where the defendant's
interest iIn the real property is unrecorded, or where there is a resulting
trust in favor of the defendant. Subdivision (b) is applicable only in the
situation vhere the defendant’s interest in real property is recorded in the
name of another person and 1s not applicable in the normal situation where
title is legitimately held jointly. The requirement of subdivision {b) applies
where, for example, the defendant has an unrecorded leaschold interest in real

property which is recorded in the name of a third person. In this situation,
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the defendant's interest stends upon the records of the county as part
of the fee :I.nteréﬂt of the third versor.

Gubdivieion (¢ ie added to make clear that, where the defendant's
cropse are growing or ti_mber 1s s@nding on real property which stands
upon the records of fhe county in the name of s third person, the writ

shall ldentify the third person. See Section 488.360(c).

8EC. 17. Sectlon 488.030C of the Code of Civil Procedure ia amended

to read:

488.030. (a} A writ of attachment shalf be direcied to
-a levying officer in the county in which property of the
defendant described in the writ iay be located.

(b} Upon the receipt of written instructions from the
plaintiff, or his attorney of record, the levying officer to
whom the writ is directed and delivercd shall execute the
same withoat delay in the manner provided in this

ehaptér on the property degeribed in the writ or so much thereof as is

clearly sufficient to satiefy the smount to be secured by the attache

ment . The leMQﬂicer is not liable for a determipation mmde in

Egod faith under thla subdivision.

¢t Where a copyv of the summons and complaint has
not previously been served on the defendant, the plaintiff
or hus attorney of record shall instruet the levying officer
to make such service at the same time he serves the
defendant with a copy of the writ of attachment.

Cosment. Subdivision (b} of Section 488.030 is amended to explicitly
provide for the duty of the levying officer to levy upon no more property
than is clearly neceasary to eecure the plaintiff's claim, See Section
484,090 (writ of attachment states amount to be secured thereby). This

amendment. is based on part of the first sentence of former Section 540,

-2l



SEC. 13. 8&ection LBS.020 of the Code of Civil Procedure is amended to
read:

L28.0%0. () The levying officer shall make a full inventory of property
attached and r=turn such inventory witk the writ as provided in Seciion L88,070.

(b) Tae Upon the request of the levying officer s at the time of service s

2 his powSssgiss e GRY AscaREd

i

£katd weogeess any person vhe yeieins peapesdy

debiaw er Indgmort dokier leyicd wpen %e give kiw other than the defendant

shall give the levying officer a memorandwm, describing Ske any property of the

defendant in his posgsession or any debt owed to the defendant which is levied

upon and stating its value or the amount owing, within 10 days after such service.

If the person denies that he possesses such property or owes such debt, he shall

so state in the memorandum. If the person fails to give gsek the memorandum

within the time specified, the levying officer shall state such fact at the

time ke mekes his »eburn the writ is returned pursuant to Section UBB.070. A

person failing to give guek the memorandum within the time specified may be re-
guired to pay the costs of any proceedings taken for the purpose of obtaining

the information required by awel the memorandum.

Comment, Subdivision (b) of Section LU88.020 is amended to state more
directly the duty to give a memorandum obh request of the levying officer. In
addition, the amendment makes clear that the person served has a duty to give
the officer a memorandun even whers he denies that he has the defendant’s prop-

erty or owes a debt to the defendant. See Section 488.550(c).

SEC. 19. Section 488,310 of the Code of Civil Procedurs is amended to
read:;
498,310, (a) To attach an interest in real property, the levying officer

shall record with the office of the county recorder of the county where the
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real property is located a copy of The writ and the netice of attachment.

(b) Where +» en Ehe Asse of gacerdingy ve writ identifles a person, other

o bt

than the defendant, In whose name the deferndsnt’s interest in real property standa

upon the recordas of the courty-dk the «nme of & bhird permeny siiher alens er

swrasher wich ke dafendani | the recorder shall index such attmchment when
recorded In the names of both the defzndent and such bhiwed:other person.

(e) Promptly after recording and irn no event more then 15 days after the
date of recording, the levying ofTicer thell mell & copy of the writ and the

notice of attachment to the deferndant end %o any 4nied other person ldentified

in the writ in whose name the defendant's interest in real property stands em

the daie of weeordingr Buuk sopiss shaid ba maiied 4e upon the records of the
county at the address of the defendani mnd ary shird puch other person as shown
by the records of the office of the tax assessor of the county where the real

proparty is located.

{d} Promptly after recording and in no event more
than 15 days after the date of recording. the levving
officer shall serve an occupant of the property wilth a
copy of the writ and the notice of attachment or, if there
is no occupant on the property at the time service is
attempted, the levying officer shall post a copy of the writ
and notice in a conspicuous place on the property
attached. Service upon the occupant may be made by
leaving the copy of the writ and notice with the occupant
personally, or, in his absence, with any persan, of suitable
age and discretion, found upen the property at the time
service is attempted and who is either an employee or
agent of such occupant or a member of his family or
household. Where the property described in the writ
consists of more than one distinet lot, parcel, or
governmental subdivision and any of such lots, parcels, or
governmental subdivisions lic with relation to any of the
others so as to form one or more continuous, unbroken
tracts, only one service or posting need be made under.
this subdivision as to each such continuous, unbroken
tract.

{e}y A failure to send the notices required by
subdivision (¢} or to post or scrve nolice pursuant to
subdivision (d} shall not aflect the lien created pursuant
to subdivision {a).
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chnment..‘ The amenduents of sabdivisions {a}, \l)’ and {c} of Section
88,1910 are larvely technical. 3ee the Commen.- to Section 8,010 es amended.
The last sentence of subdivision (o} iz amended to elimina e the provision for
mailing the defendant's copy Ofrthﬁ writ and noticoe at nig address as it sppears
on the imx assessor's récorﬂs; the copies are matled tn the defendant at his .
address for service in +the aciien., Tre phrage "interest in.real property’
used in this section includen leasehcld estates., See Saction LAT7.010(c)(11)
{leasehold estates with &n unexpired term of less than one year not subject to
attachment in action against an individual defendant). It’ should also be noted
that the excess value of a homestesd may be attached under this section, See

Civil Code §§ 1227-1304 and Code Giv. Proc. § 690.235 {homestead exemption),

Cf. Southern Pacific Milling Co. v. Millipan, 15 Cal.2d 729, 104 P.2d &5L (1940);

Marelli v. Keating, 208 Cal. 528, 282 P. 793 (1929).

SEC., 20, Section 4IR.350 of the Code of Civil Procedure {3 amended to

read: 488.350. (a) To mttach & motor vehicle or vessel for which a
certificats of ownership has been issued by the Department of Motor
Vehicies and which is equipment of s going business, the levying
officer shall file with the Da;m“mrﬁnt of Motor Vehicley a notice
which shall contain: e of the follawing:
(1) The narne and mailing address, if known, of both the plaintiff
and the defendant in the described action.
(2} A description of the vehicle or vesss] attached.
{3) A statement that the plaintiff in the schon has scquired an
attachment lien in such vehicle or vessel,
(b} Promptly after filing and in no event more than 43 days after
the date of filing pursuunt te this section, the levying officer shall
serve the defendant with a copy of the wril and the notice of
attachment.
{c) Promptly after fling and in no event more than 30 days after
the date of filing pursuant to this section, the levying officer shall
determine from the department the name and address of the legal
awner, if any, of the vehicle or vessel as thown by the records of the -
department on the date Di! ﬁ;:ng and sh?ll serve such legal owner
with a copy of the writ and the notice of attachment.. by cart
(d) The lien of attachment acguired pursuant to levy under this rzt:ir; :.:i:gpl:an
section does not affeet the rights of a person who is & bona fide Teauested
purchaser of the vehicle or vessel and obtains possession of both the é— .
vehicle or vessel and its certificate of ownership.
{e} A failure to serve the defendant pursuant to subdivision: {b)
or the legal owner pursuaht to subdivision (¢} shall not affect the lien
created pursuant to subdivision (z).
{f) The fee for filing and indexing each notice of attachment,
notice of extension, or notice of release with the Department of
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Motor Yehieles is three dollars (831 Upon the recan st of iy per o,
the Department of Motor Vehicles shall issue its certificate show i
whether there 1s on fite, on the date and hour stated therew, w.
notice of attachment, naming a parhicudar person, and 35 a etice
on file, giving the date und hour of filing of cach notice anel (he G
of the plaintif. The fee for the cettificate issued by the degantroon
is two dollars (82, Upon request, the department shadl {urngh o cop
of any notice of attachment or notice affecting a notice of attachon:1
for a fee of ate dollar (811 per page. o

Comment., Subdivizion (e} of Szction “RB.350 it smended to provide

-

the manner of service of the writ and notice.

E

SEC, 21. Bection 488,360 of the Code of Civil Procedure is amended

to read:

488.360. {a)} To attach farm products or inventory of a going
business, if the defendant consents, the levying officer shall place a
keeper in charge of such property for a period not to exceed 10 days.
During such period, the defendant may continue to operate his farm
or business at his own expense provided all sales are final and are for
cash or the eqguivalent of cash. For the purposes of this subdivision,
payment by check exby-a-eredit-card- . . han
the-defendant shall be deemed the equivalent of a cash payment.
The levying officer shall incur no Mability for accepting payment in
the form of a cash equivalent. The proceeds from all sales shall be
given to the keeper for the purposes of the levy unless otherwise
authorized by the plaintilf. If the defendant does not consent or, in
any event, after the end of such 10-day period, the levving officer
shall take such property irito his exclusive custody unless other
disposition is made by the parties to the action. At the time of levy
or promptly thereafter, the levving officer shall serve the defendant
with a copy of the writ and the notice of attachment.

(b) Whers property is levised upon pursuant to subdivision (a), the
dafendant may apply for an order pursuant to thls pubdivigion for the
release of property asssniied-feor-the-duppers-of-the-defendani~and-hia

familw exerpt pursuant to subdivizion (&) of Section 487,020 in the man=-

ner vrovided in subdivision {c) of Section 452,100 . Susck-applieation

aball.ba-made-by~Fild AL~ WitR-5He- 2Ours-ARd- 4erviRd. on-she-plainsiff-a-notice
of-potiony««Bervige-on-tha-plainiiff-ghald-be-nade-redi-legi-than-ihrea-davs

prier-ieo-ithe-date-set-for-hearingy--The-hoaring-shali-ba-held-nei-more-ihan

D



fiya-dayp-afber-the-fFiling-o - bheengitoig-unisns-for-gasd-ecavany~-the
court orders otherwise. The notice of metion shell state the relief
requested and shall he acoomparied by an affliavit suppdrting any factual issues
rafsed and points and eptherities suﬁporting ary legal issues ralized. At

the heering on the moiion, thz fdelondant has the bhurden of showlng that the
property, or & portlon thersof, attached pursuent to subdivision (a) and the

prececda-therefram-are-eegeniinl-Fov- shacsappari-of-himself-and-hig-familyry

upon the
records of 'I:.l'.\e‘T +hisd persone—

| Upon-guek-showinay I the court deferminas that the property ia exempi pur-

auant to subdivision (b} of Section L87.020) the court shall order the removal

of the keeper and return the defendant to possession of such exempt property
u-is-uuntial—fer—ﬁhiusupgert-af—himculf-and-his-fuﬂy and may make such

further order as the court deems appropriate to protect the plaintiff against
frugtration of the collection of his claim. Such order may permit the plaine
tiff to levy by filing pur‘auuht to subdivision (e) and may provide reasonable

regtrictions on the disposition of the property previously levied upon.

{c} Notwithstanding the provisions of subdivision (a), upon the
election and the instructions of the plaintiff, the levying officer shall
attach fann products or inventory of a going business by filing a
notice in the form prescribed by the Secretary of State which
indicates that the plaintiff has scquired an attachment lien on the
farm products or inventory of the defendant. When the property is
crops or timber to be cut, the notice shall be recorded in the office
of the county recorder in the county where the Mon which the
— crops are growing or op which the timber is standing i located.

\ Where, on the date of recording, the landoon which the grops are
—growing.or on wiich the: timber i standing standgin the name of a

real property

thr than the

recorder shall index such attachument when recorded in the names

defenda )

of both the defendant and such shisghpersong In all other cases, the
natice shill be fled in tha office of the Secretary of State. The fee for
filing and indexing cach notice of attachment, notice of extension, or
notice of release in the office of the Secretary of State is three dollars
{$3). Upon the request of any person, the Secretary of State shall
( a ") issuc higcertificate showing whether there is on file, on the date and

= hour stated therein, any notice of allachment, naming a particular
person, and if a notice is on file, giving the date and hour of filing of
each notice and the name of the plaintiff. The fee for the certificate
issued by the Seeretary of State is two dollars’ ($2). A combined
certificate may be issued pursuant to Section 7203 of the

~2Q-

ldentified in
the writ .




Government Code. Upon reguest. the Secretary of State shall furnish
# copy of anv notice of attachmeaf o3 wlice atecting 2 notice of
attachment for s fee of one uollar (81} per puge. A ben scquired
pursuant to this subdivigng shal pro ade the o9 the same rights
and paionties i the attached poopesty and procesds of the aitacned
propecty us those of a secaved par v with » perfecied sesur ty interest
in collateral vhere abhe Twed Loarcug stsiemnent covering the

original cullas E%E';i‘i alse onve g pmr:-‘;x::ﬂ.t:_ Prorovtly after filing[and in i or recurding }
no event merce than U3 dars alter Pie date of filingfPUTSOamT to this ey

subdivision, the levving officer shall somptiosdelomdami-nsidbri-ropy
ettt e et efep ey wee 3

© arr ey W E U g

(I;&il & copy of the writ ard iva necses of attashment Lo the dzfendant and,

[PPSR, A e el e

in the cage of crops growine or Limher standing on real property, to any

other pergon jdsrsified in the wril i Whose nspe the reel propertiy. stands,
ypon the records of the couniy & the addreas of such o)

shown by the records of the office of ithe tax easessor of the county where

the property is lecated .

(d) A fatlure to serve the defendant or any other person pursuant to

subdivision (&) or {¢) shall not affect the lien crested pursuant to either

subdivision.

Comment. The provision in subdivision (s8) of Ssction 488,360 permii-
ting payment by credit card where a farm or business iz allowed to continue
operation under the authority of s keeper {s deleted because of the lack of
general provisions enabling the levying officer to tollect charged amounts
from the laguer of the credit card,

Subdivision {b) ie smended io reflect the enaciment of Section 452,100
and to conform to the meneral exemvtion provislons. See Sectiens 182.100,
487.020, snd Commenta.

Subdivisior {c) !s amended to conorm Lo changes made in Sections
488,010 and_hﬂS.Slﬂ, Tn edditior, the laet sentence of subdivigion (c)
now provides‘that a copy of the writ and notice of sttachment must bhe sent

both to the defendanrt and t¢ any other person in whose name the real property

~30=



L)
(on which the defendamt"é r*.mﬁs are crowing or the Jdefendant's timber
is standing) starnds unon the records of the county. This provision was
omitted from the Alzachment Law es rmﬂe";le:i. Compare subdiviglon 2a of former

Section 542. Subdivision (G} 13 amended to conform to subdivision (c).

SEC. 20, Section 488.430 of the Ccde of Civil Procedure ie

aimended to read:

488.430. (a) To attach the interest of 2 defendant in
personal property belonging to the estate of a decedent,
whether by testate or intestate succession, the levying
officer shall (1) file a copy of the writ and the notice of
attachment in the office of the clerk of the court in which
the estate is being administered and (2) serve the
personal representative of the decedent with a copy of
the writ and the notice.

{(b) Promptly after levy and in no event more than 45
days after levy, the levying officer shall serve the
defendant with a copy of the writ and the notice of
attachment. A failure to serve the defendant pursuant to
this subdivision shall not affect the lien created pursuant
to subdivision (a}.

(c) The perscnal representative shall report such d/{;; which the
attachment to the .court, when any petition for estate 18 belng
distribution is filed. sadminlstered

. {d) Such attachment shsall not impair the powers of
the representative over the property for the purposes of
administration,

fe} If a decree orders distribution to the defendant,
delivery of the property shall be ordered to the officer
making the levy subject to the claim of the defendant or
any person claiming under him. The property shall not be
delivered to the officer making the levy until the decree
distributing the interest has become final.

Comment. Subdivision {c) of Section 488.430 1s smended to make

elear that che personal representative ie reguired to report the attach-

meat to the probate court. This amendment makes no substantive change.

-3l



SEC. 23, Section k28,530 of the Jode of Civil Procedure is emended

to read:

U88,590, {a} Whenever property is or mmy be sttached, supon-applicatien

of-attkar-party the plaintiff, the delendani, or sny .7ird person whose

interest has been detarmined nursuant to Seetion 079, afier-rensenable

Astige-ie-ihe-atker-naeiiea-grd-upor may asuly by noticed motion for the

order provided in this eubdivigion, Upca a showirg thst the property s

perisheble or will oreatly deteriorate or greatly depreclate in value or
that for some other reason 4kab tne interests of the parties will be best
gerved thereby, the court may order that such preperty be scld or may appoint
a receiver or direct the levying officer to take charge of, cultdvaete, care
for, preserve, collect? hearvegt, pack, or sell such property.

~(b) Notwithgtanding subdivision (s}, if the levying officer determines

that property le extremely perishable or will creatly deterlorate or greatly

depreciegte in value before a court crder for the sale of the property could

be obtmined, the levying officer may take any mctlion necessary to preserve

the value of the property or sell the property, The levying officer ia not

liable for a determinetion made in good falth under this subdivision.

(&) _..teiaAny sale of such property shall be made in the
same manner that property is sold on execution and the
proceeds shall be deposited in the court to abide the
‘judgment in the action.

' _teh Where a receiver is appointed, the court shall fix
-the daily fee of such receciver and may order the plaintiff
to pay such fee and expenses of the receiver in advance
or may direct that the whole or any part of such fee and -
-expenses be paid from the proceeds of any sale of such
-property. :
(9)) : 1¢ﬁ§JLKCEPffH otherwise provided in this scction, the!
B jons of Chapter 5 (commencing with Section 564)
. n encing with Section 371) of Title
7 govern the Appeintment, qualifications, powers rights
and duties of a receiver appointed under this seé‘tion. ’
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Comment., Subdivigion (a) a7 Csctisn 4RR, 570 15 mmended to provide

s procedure for application for the order provided bty this zection, New

subdivision (b) provides far the situation wers the property is so

perishable that there ig not ample time. Lo cobtain the court order normally

required by subdivision {al.

g2, 2h, Sectiorn WORLE50 of the Code of Civil Procedure is amended

Lo read:

488560 4 Thoe ;m\ e officer shall relewe on
attachment wienever he receives @ written direction to
that efect from the plaintiff, or o certiticd copy of un
order of the court in whick e action is pending,
discharging or dissolving the attachment or releasing the
property.

(b) Where the property to be released has been taken
into custody, it shall be delivered to the person from
whom it was taken unless otherwise ordered by the court.
If such person cannot be found within the county where
the property was levied upon, the levying officer shall
retain the property but give reasonable notice to such
persongas to where he may secure its possession. If, after

by certified mmil,

30 dayvs from the giving of such notice, such person has
not claimed the property, the levying officer shall sell
such property in the same manner that property is sold
on execution and deposit the proceeds, after first
deducting his costs and expanses, in the court to abide the
judgment in the action.

{c) Where the property to be released has not bren
taken into custody, the levying officer shall release the
attachment by issuing a written release addressed to the
person served with the copy of the writ and notice and,

-where the writ and notice were recorded or filed, bv
recording or {filing such written release in the same office.

return receipt

requested, sent to

such person's last

known

address,

{(an_

Where the attached property isfreal property, the
plaintiff or his attorney, instew:! of the levving officer,
may record the release.

(d} There shall be no lability for persons acting in
conformity with the release of the levying ofticer or for
such officers releasing such attachments in accordance
with this section.

interest in i

S




Comment. Subdivision {b) of Section 488.960 is smended to provide
the manner of service of the nutice. 7The last known address of a person
from whom property wae ‘aken bul who can oo ionger be found within the
county will oft@g be the sddress of the place where the property was
teken into cugtody. Subdivicien {c¢i 4s amended %c‘conform %o the amend=

L]
ments of subdivigion {) o fac’ion 477,010 and Sectlon UEE, 310,

SEC., 2%, Seetion 506,170 1z added to the Code of Civil Procedure,

to read:

489.130. Where the court orders the amount of the undertaking
increased pursuant to Sections 489.220 or 489.410, the plaintiff's
failure to increase the amount of the undertaking is not a wrongful

attachment within the meaning of Section 49%0.010.

Comment. Sectlon 489,130 makes clear that the mere faillure of
the plaintiff-to increase the amount of an undertaking when ordered
te do B pursuant to Section 489,220 (undertaking to obtain a writ of
attachment or protective order) or Section 489.410 (undertaking on
appeal) is not a wrongful attachment under Section 490,013, The in-
sufficient undertaking remains in effect pursuant to subdivialon (d)
of Section 489.090, and the plaintiff's liability for wrongful attach-
ment pursuant to Section 490,010 is limited to the amount of the in~
sufficient undertaking by subdivision (b) of Section 490.020., However,
where an order to increase the amount of the undertaking 1s not com—
plied with,.the rights obtained by filing the insufficlent undertaking
ceagse as provided in subdivision (c¢) of Section 489.090 and subdivieion
{a) of Section 489.410,

-3Ye



SRC. 26. Section H99.230 of the Code of Civll Procedurs is amended

g read:

4£9.230. {a} The notice of devy—oftho-—writsof
. attachment shall inC'ude a sintemant, in a form adopted
by the fudicial Counci, advising the defendunt that the
undertaking has been filed and informing him of his right
to object to the undertaking on the grounds provided in -
B Section 489.07% ’ o lod ) .
b} A, protective order <hall include 2 statermnent
QEM campe;;-:ble to the one required by subdivision (a}, the -
- content of which shall be prescribed by rule adopted by
the Judicial Council. ‘

Comment. Section 489.230 is amended to make clear that the
statement required by subdivision (a) is to be included in the notice
of attachment provided by Section 488.020. The amendment of subdivi-

sion (b) is technical.

SEC., 27. Section 1P9,310 of the (ode of Civil Procedure is amended

to read:
!*‘r"i:‘rl“ Tede ilp{-l]‘ 1-‘1,\—1;'7':!]"_:1_1'11;» gr;the_{{} t}-;sj.,;k:i:;:lfz‘ o4 ALL m
dolondaut whose property has been or is subject to being
witached and who hus appeared in the action may apply STRIKEOUT
ta the court ire wiieh the dction s sendieg oo 0wy

of attuchment is evied o anoibior commnto, Lo cotirt an
such county having junsdiclion seocases vuivons the
amount specified in the weit foran order peresiiting bnis
do-srbsbe et ey

§a}_ Whenever 8 writ is ‘gsued, a Gefendant who hag appeared in the

action may epply by noticed motion to the court in which the action 18 pending

for an order permitting the defendant to substitute an undertaking for any of hi

property in the state which has been or is subject to belng. attached. Where

a writ j_._g lssued to a county other than the county where the action is pending,

8 defendant who bas appeared in the action may apply Ly noticed motion to a

-25
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courd _1_:_ each couaty wavia, Jorisdctlcos do t48en Uwolving the amount specl-

S A - 0

fied in tbe wrdt isdued Lo seoil county for an order nermitilog the defendant

to subatitute 8n unierisking for gn;f%iﬂ?erég in tht't rounty which has been

or is rubjrel to boing svteched.

P mrowcs e WERL  irm ariiton. N

{bi The upplicetion udﬁ mclude 1 stitement,
executed ander cath, doseribing the chuaracter of the
defendant™s btz fo the pranerts an? the marner o

which he acquired sueh ditle.
(¢} Belure makine soch order, e court shall require
the cefendant to file with the ecourt ir. which the ‘
p;ﬁ'gaikulis raade o undertaking to pay the plaintiff
tie value of the property relecsed not excee img the
amount of any judgment recoverad by the plamtrﬂ in the
the action against swek, defendant. The amount of the
undertaking filed pursuant to this section shall be equal
to the lesser of (1} the value of the property attached or
prevented from being attached or (2) the amount
specified by the writ to be secured by the attachment.
The court shall issue such ordér upon being satisfied that
a sufficient undertaking has been filed.

() Where an action is against more than one
defendant. any defendant may make such application.
The filing of an undertaking by such defendant shall not
subject him to any demand against any other defendant;
however, the levying officer shall not be prevented
thereby from attaching, or be obliged to release from
attachment, any property of any other defendant. Where
two or more defendants have an interest in the same
property, a joint application and undertaking shall be
filed to secure the release ox such property.

Comment . Subdivision (a} of Section 489 310 is amended to make
clear that,where a writ ie issued to 2 county other than the county
where the action i1s pending, the defendant may apply to either the court
vhere the action 18 pending or the court in the other county for an
order allowing him to substitute an undertaking for property which has
been or ie subject to being attached. The order of the court in the
other county may allow.the releasz only of the property inm that
county whereas the order of the court where the action is pending may
release property throughout the state, The amendment alsc provides
that the defendant applies by noticed motion rather than "upon reasocnable

notice to the plaintiff.™.
: e



BEC. 28. Section b3.320 of the Code of Civii Procedure is amended

to read:

Crengverac by the phootiof o

TR M W RAL

480320 fa, bpun

ol bas bren sonved with of

appesred in tie uct
18 DEnding | ' , r

(b B Soabamy @ order Lrrinipaung  the  tomporary
protective mraei bhe cond fauire the C!.Bii‘,"fldiizﬂ fo fle an
undertaking t pay ihe pla roamnunt of any judgrneit
ho wotion sgemst such desendans. The
anomy of o padeituk fed purwmienr to ths section shall be
egizal to the aaouat oi b ifui's claine The court shall issue the
order fermivatiug tho U rore orotective order upeon being
satisfied that a suificient woderikag hes been filed,

(c: Where sa schon i agetut more than one defendant, any
defendant sy make such arphicrtion. The dling of an underaaking
by suck detendant shsl not subyect hitn to any demand agains: eny
other defendant: Lowever, the levving vificer shall not be prevented
thereby from attaching. or be obliged to release from attachment,
any property of any other defendant. Where two or more defendants

£

it il

~have an interest in the same property, a join! application and

undertaking shali be filed to secure the release of such property.

/&)

G L g ‘;‘:f@,ﬁ%ntl:—/

LR . ) —
ter tive order and who hus
gy eyl the st su_vhich the actiop /by noticed
voteroinaiing e tomporacy proiective erder. motion

Comment. Subdivision [a} of 8ection 489.320 id amended to provide

that an applicaetion for an order under this sectlon iz msde by notliced

motion.

L)

SEC. 29. Sectlon 490.010 of the Code of Civil Procedure 1s amended

to read:

490.010. A wronglu! attachment consisis of ar.y of the

following:

(a} The Jevy of a writ of attachment or the service of

a protextive 3=dev i gn cetien i which atiachrrent is not’

authorized. sxcep: thai i3 not a wrongful attachment if
both of the following are established:

(1) The levy was not authorized soiely bzcause of the
prohibition of subdivision (¢) of Section 483,010

(&) The person who sold or leased, or licensed for use,

the property, furnished the services, or loaned the money

reasonably believed that it would not be used primarily
for persenal, family, or houschold purposes.

{b) The levy of a writ of attachment or the service of
a protective order in an action in which the plaintiff does
not recover judgment.

w ¥ e



(e} Thelevy of a writ of aitachment obtained pursuant
o Article 3 (commencing with Seckinn 4845100 of
Chapter 4 or Chanter & {commencing with Section
485010} on property erem pt fromn aitachrnent excepi
where the plainb{f shows thap | e ressonably believed
that the properiy srtachod was not exempt from
“attachrent. o '
(d The leve of 5wt 20 altashoant on property of a
person other then th; peren azzingt whom the writ was
isgued oxe:pt that if i oot & wroneiol attachment Hnded
4%H}4%ﬁﬁ%ﬁh¥ﬁ‘.%iﬁf :
L+uqiuw+¥4¢ﬂlFw‘%ﬂdi4#4%RQW#QQE¥4%LJNWJRHLiQ—be
FORHET Ot b g e b e e wﬂtlwsr-. ‘
t Lt appesred-thatrat-Hratome-obe
4qﬁunsbéuﬂ$hﬂm§kidﬂit1hdbéuﬁﬁ¥i4ﬁ&b4&“4¥¥ﬁgﬂﬂ£ﬁ¥*quI
seeord oumes.
f&}-:’fhrwp}amﬁﬂ“ rade-thedevy-in-good-faith-aad-in
i ] chorad erded-cumarshi@, vhere the

plaintiff shows that he ressomably believed that the property

attached was the property of the defendant and that he in good faith |

caused the levy to be made ,

Conment. Subdivision (&) of Section 490.010 is amended to broaden
the exceptiom to the plaintiff's statutory liability for atteckment of
2 third person's property. The amendment makes clear that a plaintiff

who acts reasonsbly and in good falth is not iiable under this chapter

to & third person vhose property le attached.

BEC. 30. BSection 491.010 of the Code of Civil Procedure is amended
to re'#d:

pen application of the plaintiff, the court
defendant, or having in his

491.010. (a}  Amy.

may order ang person cwing debts to the
possession or under his control any personal property beleonging to the

may be wequived to appear before the court and be examined

defendant, \
The plaintiff's application shall,

on oath regarding such property.

be acﬁompanied by an affidavit showing that the person named therein
or under his

owes debts to the defendant or has in his possession or under hlg

control personal property belonging to the defendant.




(b) The plaintiff shali give the defendant at least three days'

notice of an examinaticon ordered pureuaut %o this chapter.

@i e I the persan cedered Yo sppesr puisuant to bhis
T e b o roeiieie b
section fails ty sppear, sad iF the order requiring ms

appewrance has bee i sevved by @ sheriff or some person
speciaily cppointed by the court in the order, the court
mRay. pursuent to a verrant Dave 2uch person brought
befare Ui covrt Lo answer Dor such fathire to appear.

'a)y e, After such exarnination, f the person admits that

2 Vst Gebied to the defendaat, or that he holds property
belovging to ithe defendant, the court may order that
such delt or property belonging to the defendant be:
attached i the manmner and under the conditions
lnomdedbyﬂﬁsﬂﬂeaudﬂuﬁanyanmunhmﬂngbepmd_
to the levving officer. I the person admits that he holds
property which belongs to the defendant and in which he
.claims no interest, the court may order that such
property be delivered to the levying officer on such
terms as may be just.

Comment. Subdivision {s) of Section 491.010 is smended to provide

for the plaintiff's application and supporting affidavit. See Section
LB2.0LO (general requirements for affidavite). Former Section 545 did
not specify the procedure for obtaining the order for an examination.

Subdivision {b) reguires the plaintiff to give the defendant notice of

the examination of a ihlrd persecn.

SEC. 31. BSection 690.5C of the Cod® of Civil Procedure is amended
to read:
690,50,

I . _, “ —  {a} If the
property mentioned in Sections 690.1 t 6%0.29, inclusive, shall be levied upon under writ of
atachmont—9r execution, the delemdanb.or judgment debtor (herein referred to ss “the
debtar™), in order to- avail himnself of his exemption rights as to such properiy, shall within 20
days, in the case of real property described in Section 690.235, and 10 days, in the case of all
other property, from the dute such property was levied upon deliver to the levying officer an
affidavit of hitnself or his agent, together with a copy thereof, alleging that the property levied
upon, identifying it, is exempt, specifyieg the section or sections of this code on which he
relies for hs claim to exeraption, and all facts necessary to support his claim, and also stating :
therein his nddress within this state for the nurpose of permitting service hy mail epon him of
the counteraffidaviv and smy notice of the moiion herein provided. For purposes of this
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section, if the property levied upon consisis of the camings of a };d;mml debtor, each date
thut earnings arz withibeld from the ,lugme:m ehor shall be decied 1o b the dafe earmings
were tevied upon. A judgment desbtor shall e thc fizhi o ik o ig.pd}'d?( clam of vxemption
cach itme that a wilhhnidmg of carrings o ocurs, provided, thao 1 a praor clabm of exemplion
has been adjudicated under the sume Iovy, thet such separate elatin o exemption thereafier be,
SUppH rted by a statement vnder optk alleging the changed cirmumstances which support the
new claim of exemption. H o clam of excirnplion he sliowed, the judgment creditor shall have
the right, at any time during the effective peried of the clabm of w.r*mgmcm tir move the court
for consideration of Lhe Algsm ricatsdy granted on the guuuds o a matertal change of
circumstances affecting the debios's exompton fghe 1 the judpment creditor does make
such a motion, he mest suppot hus moon o¥ 2 siatement ender oath .i‘ic!flﬂg the changed
circumsiances which support bis maoliw L ‘Tut’l'dﬁiofl .

(b} Forthwith upon recziving the affidavi of X ipton. e Jovying officer shall serve upon
the jlsintfiacthe percs o v use faver the w2 rane (herein referred o as “the creditor™ 3
either personally or by :mm,, g ooepy of the affidavit of FEEMpHoIL, together with a writing,
stgned by the levying officer, siating that the clabs to 2xemption has been received and that
the officer wall relesse the property uniess he roceives ﬁ'ﬂm the creditor a counteraffidavit
within 10 days after service of such writiog, in the case of real property deseribed in Section
690,235, and within five days after seevics of suchk weiting, in ali other cuses.

{e3 I the creditor desites to contest the claim fo exemption, e shall, within such period of
10 days, in the case of real property described in Section 690,235, and five days, in all other
cases, file with the levying officer 2 counteraffidavit alleging that the property is not exempt
within the meaning of the section or sections of this code relied upon, or if the claim to
exemption be based on Sections 690.2, 690.3, 690.4, 690.6, alleging that the value of the
property claimed to be exempt is in excess of the value stated in the applicable section or
sections, together with proof of service of & copy of such counreraffidavit upon the debtor.

{d) If no such counteraffidavit, with such proof of service, is so filed with the levying officer
within the time aliowed, the officer shall forthwith release the property.

(e) if such counteraffidavit, with such proof of service, is so filed, either the creditor or the
debtor shall be entitled to a hearing in the court in which the action is-pending or from which
the writ issued for the purpose of determining the claim to exemption, the priority or division
of payment between one or more creditors from nonexempt earnings under the provisions of
Section 69%0.6 or the value of the property claimed to be exempt. Such hearing shall be
granted by the court upon motion of either party made within five days after the counteraffi-
davit is filed with the levying officer, and such hearing must be had within 15 days from the
date of the making of such motion unless continued by the court for good cause. The party
making the motion for hearing shall give not less than five days' notice in writing of such
hearing 1o the levying officer and to the other party, and specify therein that the heanng is for
the purpose of determining the claim to exemption. The notice may be of motion or of
hearing and upon the filing of the notice with the clerk of court, the motion is deemed made.

{f) If neither party makes such motion within the time allowed, or if the levying officer
shall not have been served with a copy of the notice of hearing within 10 days after the filing
of the counteraffidavit, the tevying officer shall forthwith release the property to the debtor.

{g) At any time while the proceedings are pending, upon motion of either party or upon its
own motion, the court may (1) order the sale of any perishable property held by such officer
and direct disposition of the proceeds of such sale, und (2} make such other orders as may be
proper under the particular circumstances of the case. Any orders so made may be modified
or vacated by the court or judge granting the same, or by the court in which the proceedings
are pending, at any time during the pendency of the proceedings, upon such terms as may be
just.

(h) The tevying officer in all cases shall retain physical posscssion of the property levied
upan if it is capable of physical possession or in the case of property not capable of physical
possession, the levy shall remain in full force and effect, pending the fimal determination of the
clatm to exemption. However, no sile under execution shall be had prior to such final
determination uniess an order of the court hearing the claim for exemption shall so provide.
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M At surh hearnee the party conneng the exomphon shalt bave e burden of prroof. The
afhdavits anu countoraificavirs shad | by the Jevving officer with the court and shafl
vonstitute Lhe p]u&d}ngf;. bt b the power ol the et a0 mermt an emendment i the
mreresis of pusiice. The athdoen g exomipien shal e decaed controrerted ry the counterafhi-
davit an{{ E';r,inhl.a'n:ﬁi e orecoeved o oevielon Motbeng Dosome shsbobe consstrued 1o deprive
suyone af thy _n_u}:;r T fury fewl e sy e whesa, Byt Cortitnhon, such nght s given,
but a ghsy triad ey be winved 11y sl crme o Itk yeanaor a¢ b the sl of an aclon. No
ﬁmimg:r shatl be requied o, proves. ey thE i When the hearing 1s before 1he
SO SR withous 5 jury, antt e cvedoace ot thae thie sthdawt ard counteraffidavit s
offered, the court, o wansfied thad sefboieot s are showa therchy, may make ity determina-
uon 1h(?lc.‘ﬂil..(Hh{‘rwl,‘,r’.‘. woshall erder the beansg concnuet S the production of other
wu_k:nc_c. aral of decwementary. o the flos of other ahdavits end coantorafidavits. At the
conclusion c?! ik Beaving, the vowst chel give pedpiaent deternieing whether the clam to
CxeTPULT sl n RH r.jr.i sl oy wacks or o et wod may give pudgment deterninmg
mf_'.’prmfé.‘y " .L'(.w-.*m' X ‘s‘! Payimenl buiweo o0z OF Pore creddtors ITom nonekenpt carmngs
unde; the provisicos of Sectiun €99 & whaoh nudgament shall be determinative as (o the right
of the credyior 1o huve (he fropesy wien and hcid by the officer o g subgect the property to
paymient or other satisiaction of his mdgment. In such pedgment the court shal] make all
proper ordets for the dupositon of such prapealy o the proceeds.thereof,

G A copy of any judgment enteced n the trul cowrt slulf be torthwith transmitted by the
clerk to the Jevying officer in order to permit such officer 1o either release the property
aftached or to continue to hold 1t to sell it, in accordance with the provisions of the writ
previously deiivered to him. Such officer, unless an appeal from the judgment is waived, or
the judgment has otherwise become final, shall continue to bold such property under
altachment or execution, continuing the sale of any property held under execution until such
judgment becomes final. However, if & claim to exemption under Section 690.6 is allowed by
such judgment, the debtor shall be entitied to a release of the carnings so exempted at the
expiration of three days, unless otherwise ordered by the court, or untess the levying officer
shall have been served with a copy of a notice of appeal from the judgment.

{k} When any documents required hereunder are served by mail, the provisions of this code
relating to service by mail shall be applicable thereto.

{i) Whenever the time allowed for an act to be done hereunder is extended by the court,
written notice thereof shall be given promptly to the opposing party, unless such notice be
waived, and to the levying officer.

(m) An appea! lies from any judgment under this section. Such sppeal to be taken in the
manner provided for appeals in the court in which the proceeding is had. = 777 7

Compent. Subdivisions {a} and (b) of Section 690.50 are amended
to delete the references to mttachment. ¥semptions from attachment

are governed by Title 6.5 (commencing with 8Ssction 481.010).
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The Comment to Section 483,110 should read as Iollows:

Comment.  Secton 438110 supplements Section 10638a
Uinder Seeton L&, a mofion io -a':.nfmur Bability on an
undertakie i thrected (o the suretios. Sectivg 488 110 makes
clear that the Hability may be ep turw-d directiv ugamnst the
suretiss fv rontrast with what appeared to be the former law,
the beneficary need not Btempt W sal uE} his jeedgment first
from: the assets of the rf‘illfi}h..; C¥ fommer Section 532; Hezaire
v, Frdelisy & £pr0w £o, 12 Call Appid 888, 91 Cal. Rpir. 142
(Y v, Coopr §9845. [t s not clear whether the
enactmest in 1972 of Section 1058 changed the former rule.

Sechor: 482110 in no way interferes with the contractual

relationship between principal and surety.

The Comment to Section 490.010 should read as follows:

Comment. Hection 490.010 provides a statutory canse of vetion for
wrongful attechment in four apecific situations. As Section 490.060
makes clear, the Higbility provided by Section 490010 is not exclusive.
The defendant may parsue his common low pemedies if he chooses,

Subdivision (a). Subdivigion (a) provides that wrongful attach-
ment oecirs when g wirit of attsehment is levied or & protective order
is served in an action where attachiment & not auwtherized. Ar exgention
is provided, however, whick proteets the plaintif where levv 15 not
authorized because the goods, serviees, or meney furnished were wsed
primarily for vonsumer purpases but fhe persen who furnished them
regsonably tetieved Tar Yney wodld hot pe =a usen THIS provision
18 posed off & portion ol sumpvIsien (s o rormer Movtion 3% wlhel
prmfldf-d fur pecovery whore ""the restraining ordor or the arGehsient
iy discharged on the proand that the ph.‘u_m*?' wis nol onditled thersin
muier Seetions #7 e 3372 inclusive

S }_.r:’fqu.n fi). Babdiviiien (B3 provides that srongful ettachment
s wheie aowrlt of atfaddunent as ievied orsr protective osder s
served where _]u!lpmrnr i the wetion & net in fover of the plaintiff.
This prevision s based o wnether portion of sebdivisien (Y of
former Secten 500 which provided for recovery where Y the defendunt
peeovers piinment.



'\

Nuhelvioan ol Salalivision (e} provides Hiat wropgful artaehment
Geenes when the plahdiF Tevies ab ox parcte wiit of atfachinent an prop.
artyowhich woexviept feomn attaclivoend cxeept where the writ was obe.
trined wider Chopter 12 {uonresident attacinnents of this title or where
the plaint il reasomiabily believad that the property was not exempt {rom
silavlinpnt, Hee Bection 447020 (property exempt from afiechmeni}.
The determinntioyg that the property wids not exempt nde pursuant To
Secljons 454 05210 485220 or #8334 doues not preciude p finding that
e pluintitf aeted anreeasensbly, For example, the determinalion may
Pravee heesr basedd oo false affidovits or inndeguate mvestigation by the
plhontiff. Attschment of exerapt property wau elessified as 2 form of
aburse of process, Seo While Lighting Co, v, Wolfsen. 68 Cal 2d 336,
UL R B 345, 333, 66 Cal Hpte 897, 705 (1968) ; MeNabd v
Buyrnes, ® Ot App. 33T, 268 PUoaZ8 (1928).

Suhefiriston (ef). Subdivision () provides that wrongful attach.
ment aceies when x writ of gitachment is Jevied against property of o
prrsen other than the person agrinst whem the writ is ssued. This will
gevierally be g nenparty but may include s codefendant, An exception is
provaded comparabie to thet provided in Section 888 Under former
kv, the reinedy of g third person was to file a eommplaint i inter-
venlion {see fesharg v Goldberg, 221 Cal. App.2d 392, 34 Cul. Rptr,
M 1) v g third-party elébn under Code of Civil Provedure Hee-
twn B89, or 4 sepurate wetion for demapges for conversion, trospass, orf
sottic uther tort {see McPhreters v, Bateman, 11 Cal. App.2d 106, 53
P2 105 (1986); Edwards o, Senoma Valley Bagk, 5% Cul. 136

1=113} i ov For speeifle vecovery (see Toypfar oo Beraheiin, 58 Call App.
Fod, 20 PooAan (398 ) Ree generslly 5 OB Wirkay, CALrornia
Proctenee Kaforceaicnt of Judgmeent §§ 103-115 at 3468-3451 {2d vd.
171y Subidivision {d4) doss not preclede such actions {see Sectien
Sty hat provides g statutory slternative,



