
# 39.70 4/1/75 

First Supplement to ~cemorandum 75-27 

Subject: Study 39.70 .- Prejudgment Attachment (Prelevy Third-Party Claims 
Procedure) 

Attached to this supplementary memorandum are two drafts of a pre levy 

third-Darty claims procedure, discussed briefly below. At the March meeting, 

one suggested approach "as to conform the pre levy third-party claims proce-

dure to the post levy third-party claims procedure provided by Sections 639 

and 639b. Tte staff has rejected this approach because without important 

modifications the post levy procedure would not make sense before the status 

quo has been altered by levy on the disputed property. In attachment the 

plain tiff has already given an undertaking upon ;,hich the third person can 

recover for a wrongful attachment; hence, the procedure for the third person's 

demand for an undertaking in Section 689 would be redundant. The time limits 

provided in the postlevy claims procedure ;,ould either delay the issuance of 

the writ or the part of it applicable to the property claimed by the third 

person. In the postlevy procedure, the claims and undertakings are filed with 

the levying officer; this would malte no sense prior to 13vy of a ,,)rit of 

attachment. Finally, the Ccmmission 1<ill presumably make some changes in the 

postlevy third-party claims procedure "hen this subject is considered in the 

course of the enforcement of .]udgme:1t.s study; it ~·!Ould be preP."~ature to incor-

porate existing law at this time. 

Before considering the specific proposals, it should be noted that two 

separate but related problems are involved: the third person's right to notice 

and an opport.unity for a hearing before his property in the hands of the defend-

ant is levied upon and the determinatiol"' of otmership for purposes of allocating 

liability for the wrongful attachment of such property. 
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Exhibit I - Sin"le warilOg procedure; refendant Claims Exemption and Gives Notice 

The lengthy series of amendn:ents and additions in Exhibit I toould provide 

a pre levy third-party claims procedure Hhich seeks to dispose of third-party claims 

at the hearing on the issuance of the writ, if possible. This alternative attempts 

to continue the policy of holding only one hearing where possible and the policy 

of delaying the issuance of the writ as little as possible. This alternative 

puts a burden on the defendant "'ho wishes to avoid liability for the attachment 

of a third person's property in his possession to notify the third person of the 

intended attachment and file a claim of exemption for the property. A third 

person who receives notice in time must file a claim of exemption before the 

hearing or request a continuance in order to preserve his right to Hrongful 

attachment damages, except tha~ if he does nothing, the plaintiff will still be 

liable for an attach!l'ent in violation of the description of property in the 

writ. If the third person has received notice and does not intervene, he is 

precluded from using the postlevy third-party claims procedure. Only a third 

person ;rho has not received proper notice may use the post levy procedure pro-

vided by Section 438.090 which incorporates Section 689. 

Exhibit I also extends to third persons the right to give an undertaking 

to release property as provided in Section 489.310. 

Exhibit II - Separate Hearing ?rocedure; Defendant Gives Notice 

Exhibit II presents a separate prelevy third-party claims procedure t,hich 

provides generally for a later hearing on the claim. The defendant is not 

required to file a claim of exemption for the third person I s property in his 

possession but must give the third person timely notice in order to avoid lia

bility for wrongful attachment. The third person must file h is clam before 

the hearing to preserve the liability of the plaintiff or the defendant for a 
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wrongful attachment. The third person may not ignore the notice and make a 

postlevy claim. Upon filing the claim, the writ may not pern;it the attachment 

of the claimed property; a writ is issued for any other property which is not 

exempt. A temporary protective order may be issued prohibiting the transfer by 

the defendant or the third person of the claimed property. The property is 

deemed exempt from attachment unless 15 days after the third-party claim is 

filed, the plaintiff petitions for a hearing. T'he hearing is held within 20 

days from the petition on 10 days' notice to the third person and the defendant. 

If the property is determined to be the third person's, the writ may not issue. 

In addition to the provisions set out in Exhibit II, the right to give an 

undertaking to release property as provided in Section 489.310 should be extend-

ed to third persons and notice and wrongful attachment provisions need to be 

amended to conform with this procedure. 
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First Supplement to 
Memorandum 75-27 

EXHIBIT I 

SECTION 1. Section 484.050 of the Code of Civil Procedure is amended 

to read: 

484.050. The ~otice of application and hearing shall 
inform the defendant of all of the follo~ing: 

(a) A hearing will be held at a place and at a time, to 
be specified in the notice, on plaintiffs application for a 
right to attach order and a writ of attachment. 

(b) The order will be issued if the court finds that the 
plaintiff's claim is probably valid and the other 
reqUirements for issuing the order are established. The 
hearing is not for the purpose of determining whether 
the claim is actually valid. The determination of the 
actual validity of the claim will be made in subsequent 
proceedings in the action JlI1d will not be affected by the 
decisions at the hearing on the application for the order. 

(c) If the right to attach order is issued, a writ of 
attachment will be issued to attach the property 
described in ·the plaintiffs application unless the court 
determines that such pr,operty is exempt from 
attachment. However, the order will not be limited to the 
property described in the application but may later be 
l~xtended to any nonexempt property of the defendant. 

(d) If the defendant desires to oppose the issuance of 
the order, he shall file with the court a notice of 
opposition and supporting affidavit as required by 
Section 484.060 not later than five days prior to the date 
set for hearing. 

(e) If the defendant claims that the property 
described in the application, or a portion thereof. is 
~'xempt from attachment, he shall include such claim in 
the notice of opposition filed pursuant to Section 484.060 
or file a separate claim of exemption with respect to the 
property as provided in Section 484.070. If he does not do 
so, the claim of exemption will be barred in the absence 
of a showing of a change in circumstances occurring after 
the hearing. 
; (f) The defendant may obtain a determination at the 

. hearing whether property not described in the 
application is exempt from attachment, but the failure to 
claim that property ,not so described is exempt from 
attachment will not preclude him from making a claim of 
exemption with respect to such property at a later time. 
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i&llf the plaintiff's application describes property of ~ person, 

other than the defendant, in the defendant's possession, the defendant 

shall file and ~ £!!. the plaintiff ~ claim of exemption for such 

property.!!. provided .!!I. Section 484.010 not later than five days prior 

!!!. ili date !!! for the 'hearing and .file and ~ ~ notice of intended 

attachment £!!. such other'person!! provided.!!I. Section 484.075 not later 

!!!!!llQ. days prior!!!. ili date set for the hearing. If the defendant 

does.!!.!!! file snd ~~ claim of exemption for such property and file 

!!!!!. serve £!!. such ~ person ~ notice of intended sttachment, the de

fendant may be liable to such other person for wrongful sttachment 

damages !! provided .!!I. Section 490.025 should such property be attached. 

~\ 4It"Either the defendant or his attorney or both of 
\Bl them may be present at the hearing. 
@ ..ffl±J.The notice shall contain the following statement: 
~ "You may seek the advice of an attorney as to any matter 

connected with the plaintiffs application. Such attorney 
should be consulted promptly so that he may assist you 
before the time set for qearing." 

Comment. Section 484.050, as amended by the addition of a new sub

division (8) J provides that the notice to the defendant of the plaintiff "s 

application shall inform the defendant that, if he wishes to avoid lia

bility for the damages occasioned by the sttachment of property of a third 

person in his ponession which i.s described in the plaintiff's application, 

he must file and serve on the plaintiff a claim of exemption for auch 

property and serve notice on the third person that the plaintiff proposes 

to attach the third person's ~roperty. See Sections 484.070, 484.075, 

490.025. See also Sections 484.340, 484.350, 484.355 (similar require

ments under additional writs procedure). Under Section 487.010, such 

property is not subject to attachment and ia therefore exempt as provided 

by subdivia~on (d) of Section 487.020. However, it should be noted that, 

even if the defendant fails to file and serve as required by Sections 

484.070 and 484.075, he will not be liable where the third person inter

venes in the action pursuant to Section 484.077. 
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SEC. 2. Section 484.070 of the Code of Civil Procedure is amended 

to read: 

. 484.070. (a) If the defendant claims that the property 
described in 'the plaintiffs application, or a portion of 

. such propertYI is exempt from attachment, the defendant 
shaH claim such exemption as provided in this section. If 
he fails to do so, he may not later claim such exemption 
unless he shows that he did not have a right to the 
exemption at th,e time the plaintiff filed his application 
and that the right to the exemption is the result of a 
change in circumstances occurring after that time. ) 

(Where property of a person, other thsn the defendant, in the defendant's 

possession is described in the plaintiff's application, the defendant 

shall· claim an exemption for such property as provided in this section. 

(b) If the defendant desires to claim at the hearing 
that property not described in the plaintiffs application 
is exempt from attachment, in whole or in part, the 

. defendant shall claim such exemption as provided in this 
section. Such a claim may not be made for property in the defendant's 

possession on the ground that it is property of a person other than the 

defendant. Failure to make such. claim does not preclude the 

defendant from later claiming the exemption. If the 
claim is made as provided in this section but the 
defendant failS to prove that the property is exempt from 
attachment, he may not later claim that thE' property, or 
a portion thereof, is exempt unless he shows that the right 
to the exemption is the result of a change in 
circumstances occurring after the hearing, 

(c) The claim of exemption shall: 
(1) DesCribe the property claimed to be eXf'mpt. 
(2) Specify the statute section supporting the claim. 

If property is claimed to be exempt becauae it 1s property of a person 

other than the defendant in the defendant's posaession, the claim of 

exemption shall so state without specifying a statute section. 

(3) If property 1s claimed to be exempt because it is property of a 

person. other than the defendant. in the defendant's possession. the claim 

of exemption shall state the name of such other person and an address where 

he can be served; 
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(d) The claim of exemption shall be accompanied bv 
an affidavit supporting any factual issues raised bv the 
~Iaim a~d points and authorities supporting any 'Iegal 
Issues rlllsed. 

(e) The claim of excmption, together with any 
supporting affidayit and points and authorities, shall be " 
filed and served on the plaintiff not less than five days 
before the date set for the hearing. 

(f) If the plaintiff desires to oppose the claim of 
exemption made pursuant to tbis section , be shall ute and serve on the 

defendant and ~ any other person for whose property the defendant claims , 
!!!!. exempti.£!!. ~ 

o;;;;than two days before the date set for the hearing, a 
notice of opposition to the claim of exemption, 
accompanied by an affidavit supporting any factual issues 
raised and points and authorities supporting any legal 
issues raised. If the plaintiff does not file and serve a 
notice of opposition as prOVided in this subdivision, no 

• writ of attachment shall be issued as to the property 
claimed to be exempt. If all of the property described in 
the plaintiffs application is claimed to be exempt and the 
plaintiff does not file and serve a notice of opposition as 
provided in this subdivision, no hearing shall be held and 
no right to attach order or writ of attachment shall be 
issued. 

(g) If the plaintiff files and serves a notice of 
opposition to the claim as provided in this section, the 

defendant £! any other person wbo intervenes pursuant ~ Section 484.077 

haa tbe burden of proving that the property is exempt from attachment. 

Comment. The amendments of Section 484.070 implement in part a 

prelevy third-party claims procedure. See Sections 484.050, 484.075, 

484.077, 484.080, and 484.100. See also Sections 484.340, 484.350, 

484.355, 484.357, 484.360 (additional writs). Subdivision (a) is amended 

to make clear that tbe defendant is required to claim an exemption for 

property of a third person in his possession which is described in the 

plaintiff'a application for a writ of attachment. At the time exemp

tions must be claimed (at least five days prior to the hearing), the de

fendant is in the best position to claim an exemption for such,property. 

Although a third person" whose property in the defendant's possession is 

propoaed to be attached may intervene he fore the hearing pursuant to 

Section 484.077, frequently this fact will not be known before the time 

for the defendant to claim exemptions bas passed. 
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The amendment of subdivision (b) prevents the defendant from claim

ing an exemption for property of a third person in his possession where 

such property is not described in the plaintiff's application for a writ. 

The pre levy third-party claims proeedure may be used only where the plain

tiff has indicated his i~tent to attach property of a third person which 

is in the defendant's possession by describing it in the spplication for 

the writ. 

The amendment of paragraph (2) of subdivision (c) makes clear thst 
, 

the defendant claiming an exemption for property of a third person Which 

is in his possession need not cite statutory authority. Of course, the 

defendant still must accompany the claim with an affidavit containing suf

ficient factual information and points and authorities as required by 

subdivision (d). Paragraph (3) is added so that the plaintiff will know 

where to aerve the notice of opposition provided by subdivision (f). 

The amendment of subdivision (f) 'requires the plaintiff to serve. the 

notice of opposition to the claim of exemption on any third person whose 

property the defendant has claimed ~s exempt. This requirement insures 

that the third person will know before the hearing whether the plaintiff 

still intends to attach the property which the defendant claims is prop

erty of the third person. In many cases, the plaintiff will fail to 

oppose the claim or will not oppose the claim as to such property with 

the reault that the property will not be attached. It ahould also be 

noted that the plaintiff is not r~quired to file and serve a notice of 

opposition to a claim of exemption made by a third person who intervenes 

pursuant to Section 484.077. This would be impossible in many cases be

cause the plaintiff would not be given notice of the intervention and 

the claim of exemption by the third person until two days before the 

hearing is scheduled at which time it would be too late to comply ~ith 

the two-day notice requirement of subdivision (f). 

The amen~ment of subdivision (g) makes clear that the third person 

who intervenes pursuant to Section 484.077 shares the burden of proving 

the exemption. 
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SEC. 3. Section 484.075 is added to the Code of Civil Procedure, 

to read: 

484.075. (a) If tli .. plaintiff', s application for a writ of attach

ment describes property of a person, other than the defendant, in the 

defendant's possession, the defendant shall file and serve upon such 

other person not later than 10 days prior to the date set for the hearing 

a notice of intended attachment. The notice of intended attachment shall 

inform such other person of all of the following: 

(1) The plaintiff's application for a writ of attachment in his action 

against the defendant describes property of the person upon whom notice is 

served which is in the defendant's possession. 

(2) The defendant 1s required to file s claim of exemption for such 

property pursuant to Section 484.070 not less than five days prior to the 

date set for the hearing on the plaintiff's application. 

(3) The claim of exemption will be considered at the hearing on the 

plaintiff's application which will be held at a place and at a time to be 

specified in the notice. 

(4) The person upon whom notice is served may intervene 1n the action 

for the purpose of claiming an exemption for property described in the 

plaintiff's application or support~ng the claim of exemption as provided 

by Section 484.077 or may request a continuance as provided by subdivi

sion (c) of Section 484.080. 

(5) If the person upon whom notice is served receives notice no 

lster than 10 days prior to the hearing on the plaintiff's a~llcation 

or inhervenes in the action pursusnt to Section 484.077, such person may 

not make a postlevy third-party claim pursuant to Section 488.090. 
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(6) If the defendant files and serves a notice of intended attach-

ment as provided by this section and filea and serves on the plaintiff 

a claim of exemption as provided by Section 484.070, the defendant 1s 

not liable to the person'upon whom notice is served for a wrongful attach-

ment if the property is attached. If the plaintiff in good faith and in 

reliance on the description in the writ of attachment of property to be 

levied upon causes such property to be attached, the plaintiff 1s not 

liable to such other person for the attachment of such property. 

(b) The plaintiff may file and Berve the notice provided by sub-

division (a). 

Comment. Section 484.075 provides the basic requirements for the 

"notice of intended sttachment." See Section 482.030 (Judicial Council 

to prescribe forms). Subdivision (a) requires the defendant to file and 

serve on a third person whose property is in his possession s notice of 

intended attachment. See Section 484.050(g). Subdivision (b) permits 

the plaintiff to file and aerve on a third person the notice of intended 

attachment whether or not the defendant has filed and served the notice. 

Thia provision may in some cases facilitate an early resolution of third

party claims. 

SEC. 4. Section 484.077 is added to the Code of Civil Procedure, 

to read: 

484.077. (a) Regardless of whether he has received the notice pro-

vided by Section 484.075, a person, other than the defendant, whose prop

erty in the defendant's possession is sought to be attached, may inter-
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vene in the action for the purpose of claiming an exemption for such 

property or supporting the defe.ndant's claim of exemption for such prop-

erty made pursuant to Section 484.070. 

(b) The claim of exemption shall be executed under oath and shall: 

(1) Describe the property claimed to be exempt. 

(2) State that the property is exempt because it is the property of 

a person other tban the defendant. 

(3) Describe the character of such person's title to the property 

and the manner in which the title was acquired. 

(c) The claim of exemption shall be accompanied by an affidavit 

supporting any additional factual issueS raised by the claim and points 

and authorities supporting any legal issues raised. 

(d) Except as provided'by subdiVision (e). the claim of ex~tion. 

together with sny supporting affidavit and points and authorities. shall , 

be filed and served on the plaintiff and the defendant not less than two 

days prior to tbe date Bet for the hearing. 

(e) If a continusnce has been granted pursuant to subdivision (c) of 

Section 484.080, the claim of exemption shall be filed and served on the 

plaintiff snd the defendsnt not less than five daya prior to tbe date set 

for the continued hearing. 

Comment. Section 484.077 permits the third person whose property is 

in the defendant's possession and is sought to be attached by the plaintiff 

to intervene in the action to prevent the issuance of an attachment against 

such property. The third person intervenes either (1) by filing and 

serving on the plaintiff and the defendant a claim of exemption regard-

ing such property and any supporting papers as provided in subdivisions 

(b). (c), and (d) not later than two days before the date set for the 

hearing or. (2) by obtaining a continuance pursuant to subdiVision (c) of 

Section 484.080 and filing and serving the claim of exemption as provided 

in subdivisions (b), (c), and (e) not later than five days before the 
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date of the continued hearing. Where the defendant has claimed an exemp

tion for such property as provided by Section 484.070, the intervening 

third person unites with the defendant in the claim of exemption. Where 

the defendant has fCl;leJ fo claim an exemption, the third person may still 

intervene in order to prevent the attachment of his property in the de

fendant's possession. 

SEC. 5. Section 484.080 of the Code of Civil Procedure is amended 

to read: 

484.080. (a) At the t tme set for the hearIng provided in this 

article ££ ~rticle ~ (commencin& with Section 484.310) , the plaintiff 

shall be ready to proceed. If the plaintiff is not ready, or if he 

has failed to comply with Section 484.040 .£E. 484.330 • 

the court may either deny the application for the order 
or, for good cause shown, grant the plaintiff a 
continuance for. a reasonable period. If such a 
continuancE' is granted, the effective period of any 

O~mf"',.. .. ~!otective order issued pursuant to Chapter 6 
- . (comm.encing with Section 486.010) may be extended by 

the court for a period ending not more than 10 days after 
~ the new hearing date if the Pl.aintiff shows a continuing 
~~r need for such~protective order. 

(b) The court may, in its discretion and for good cause 
shown, grant the defendant a continuance for a 
rea'sonahlf' period to enable him to oppose the issuance 
of the right to attach order. If such a continuance is 
granted, thf' court shall extend the effective period of any 

~e.r>'I ~~ protectivc order issued pursuant to Chapter 6 
\...: f°'-3.; (commencing with Section 486.010) for a period ending 

not more than 10 days after the new hearing date unlf'ss 
thc defendant shows pursuant to Section 486.100 that the 

~npor~ protective order should be modified or vacated. 

(c) The court may. in its discretion and for good cause shown, 

grant a person, other than the defendant, whose property is in the 

defendant's possession, a continuance for a reasonable period to ensble 

such person to claim an exemption for such property. The court may. in 

its discretion, grant the continuance only for the purpose of 'determining 

such person's claim and issue the writ of attac.hment for other property 
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as provide~ Seetin" 1·84 ,.090 or~_~l!~..l.f at .!,he continued hearing 

the c~ . .f:lnd,;_theJro~erty not to be the property of such other 12erson, 

the court shall issue au additional.writ descr:!:l:>.!:'!B_such property. If 

such a continuance is granted. U,e co'!.rt.~hall e"t~.d the effective 

period of !,_ny temporary protective or.der i.!'sued ~uant to Chapter 6 

(commencing ,.1 th Section ~4S6 .2l.0) as~~oper.!L which is not claimed by 

such person for a period ending not more than 10 d~fter the date of 

the continued hearing unless t.he defendant 9[,OW5 pursuant to Section 

486.100 that the temporary protective ord<,.r should be modified or vacated. 

The court may also uU'lk" .~n order staying the transfer or other disposition 

of the property claimed by such person until the claim can be determined. 

Comment. The amendment of subdiVision (a) nmkes the provisions 

of this section applicable to hearings on additional writa under Article 

2 (commencing with Section 484.310). 

Subdivision (cl, added to Section 484.080, permits an intervening 

third person whose property in the defendant's possession is sought to 

be attached to seek a continuance. J\ continuance would be appropriate 

where, for example, the' 10 days' notice of the plaintiff's spplication 

for an attachment provided by Section 484.075 or 484.355 does not sl10w 

sufficient time to prepare a claim of exemption or where the defendant 

does not give the third peraon any notice, 

SEC. 6. Section 484.090 of the Code of Civil Procedure is amended 

to read: 

484.09{), (a) At the hearing. the court :;hall eonsider 
the showing mad,' by the parties appearing and shall 
issue a right to.attach order if it IlIHis all of the following: 

(l) The claim UPOIl which the <llIac-hmt·ut is h;lsed is 
OIle upon which an attachment may b" i5~uf'd. 

(2) The plaintiff has established the probable validit~· 
of the claim upon which the attachment is based. 

(3) The attachment is not sought for a purpose other 
than the recovery 011 the claim UPOII \\ hieh the 
attachment is based. 

(b) If, in addition' to the findings required by 
subdivision .(a), the court finds that the defendant·~ any ~ person has 
failed to prove that all the property sought to be attached 
is exempt from attachment and the plaintiff has provided 
the undertaking required by Article 2 leomllwl1cing with 
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Sc-ciion 489.2Hlj 01 Ch"ptcr 9, it shall issue a writ of 
attachment. The writ of attachment shall state the 
amount to be secured by the attachment and descrihe tht' 
property to be levied upon. 

(c) If the court determines that property "f iok" ~f"".tftftl! 

Bought to be attache~ is exemr~ from attachment, in whole or in 

part, the right to attach order shall describe ,ucr. 
pro~rty and pr?hibit atiachment of such property. 

(?I The court ~ deternunatlOni; shall he made upon the 
basIs of the pleadmgs and other papers in thc record; but, 
upon good cause shown, the court may receive and 
conSIder at the hearing additional evidencp, oral or 
documentary, and additional points and authonlii's, or it 
ma~ .continue the hearing for the produetlOIl of such 
additional eVIdence or points and authorities. 

Comment. The amendments of subdivisions (b) and (c) of Section 

484.090 reflect the addition of a prelevy third-party claims procedure. 

See Sections 484.070,.484.077, and 484.080. 

'. 
SEC. 7. Section 484.100 of the Code of Civil Procedure is amended 

to read: 

484.100. (a) The court's determinations under this 

chapter shall have no effect on the determination of any 
issues· in the action other than issues relevant to 
proceedings under this chapter nor shall they affect thp 
rights of the defendant in any other action arising out nf 
the same claim. The court's determinations under this 
chapter shall not be given in evidenct' nor referred to at 
the trial of any such action .. 

(b) Where a person, other than the defendant. whose property is iq 

the defendant's possession, does not receive notice of intended attach

ment.pursuant to Section 484.975 or 484.355 at least 10 days prior to 

the hearing on th~aintiff' 5 application for a writ of attachment an4 

does not intervene in the action pursuant to Section 484.077 or 484.351 

before levY on such property, the court's determinations under this 

chapter shall not affect such other person's right to make a third-

. party claim after levy as provided by Section 488.090. 

Comment. Subdivision (h) is added to Section 484.100 to make clear 

that, where a third person whose property is in the defendant's possesaion 

has not bad an opportunity to obtain a hearing on the issuance of an at

tachment against such property, his right to make a postlevy third-party 

claim is not impaired. 
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SEC. 8. Section 484.340 of th~ Code of Civil Procedure is amended 

to read: 

4R4.340. The, not".'!' cd "ppi;cctl.()fl and ''''cHini( shall 
inform the def,;nrbnt nf ai! "I' the fdiowl!l).(: 

iai The plairitiil' has applwd f"r :.1 Wi'll ')1' aft:ldul1cnt 
to attach the pre'perty dell'.Tibed ill tIll' ".ppiicatioll 

(b) A hl'Clfing wiil be held at it place and at a time, to 
hI:' specified ill til;· lwticL', to determine ",he'ther the 
plaintiff is enliti('d to the writ. 

(c) A writ of atbellm:,n! will bt, jsswxl to 'lttach th" 
property dc',crih('o in the phintifrs appiicalilJll unless 
the court determines ibat stich propf'rty is e.wIllpt from 
attachment. 

(d) If the defendant claim,. that the property 
described in the application, or a portIOn thereof, ;'S 
exempt from attachment, he shall filf' with the court a 
claim of exemption with respect to the property as 
provided in Section 484,350 not later than five days prior 
to the date set for hearing. If he does not do so, the claim 
of exemption will be barred in the absence of a showing 
of a change in circumstances occurring after the hearing, 

(e) If the plaintiff's application describes property of a person, 

other than the defendant, in the defendant's possession, the defendant 

shall file and serve on the plaintiff a claim of exemption for such prop

erty as provided by Section 484.350 n'ot later than five days prior to 

the date set for the hearing and file and serve a notice of intended at

tachment on such other person as provIded by Section 484.355 not later 

than 10 days prior to the date Bet for the hearing. If the defendant 

does not file and serve s claim of exemption for such property and file 

and serve On such other person a notic,e of intended attachment, the de

fendant may be liable to such other person f~r wrongful attachment damages 

as provided by Section 490.025 should such property be attached. 

® ~ Either the defendant or his attornev or both of 
- the[l1 may be present at the hFaring. 
/(njl--±ftA The notice shall (:Ontain the follOWing sta!('ment: 
~"You may seek the advice of an attorney as to an)' matter 

connected with the plaintiffs appiieation. Sueh attorney 
should be consulted promptly so that be may assist you 
before the time set for hearing." 

Comment. The amendment of Section 488.340 is analogous to the smend-

ment of Section 484.050. 
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SEC. 9. Section 484.350 of the Code 01 Civil Procedure is amended 
to read: 

484,350. (a) If the ddendant daims that the property 
de,criued in the 'pluintilTs applicatioll, or " p(ytion of 
such property, is <'x<'mpt from :ltt.1chrncnt, ttw dl'f,'ndant 
,hall claim such exemption a.'; provided in thi;; section, If 
he fails to do so, he may not later daim such ,'xLCmpt.ion 
unless he shows that he did nut hit",· " right to the 
t'xemptioll at the tiq!C til{' plaintiff fil('d his application 
and that the right 1,0 tilt, t',;,>mplioll is tht' [<'mit of a 
r:hange in circu!ll:,hnces oecorrillf, after that time, 

(Where property of a p~_son. o-t~han"~h~-defendant, i~ the defendant's 

possession, is described in t1!~_p1"~~iffts application, the defendant 

shall claim an exemption for such property as provided in this section. 

(b) The claim of exemption shall: 
(1) Dt'scribe the property daimed to be exempt. 
(2) Sp('cifv the statute' section supporting the claim. 

If property is claimed to be exempt because it is property of a person 

other than the chtfendant 1n the defendant' 9 possession. the claim of 

exemption shall so stste without specifying a statute section. 

(3) If 'property is claimed to be exempt because it is property of a 

person, other than the defendant. in the defendant's possession, the claim 

of exemption shall state the name of auch other,person and an address wnere 

he can be served. 

(C) The claim of {·xemplion shal! be accompanied by 
an affidavit supporting any factual issues raised by the 
claim and points ami authorities supporting any legal 
issues raised, ' 

(d) The claim of exemption, together with any 
supporting affidavit and points and authorities, shall be 
filed and served on the plaintiff not less than five days 
before the datI' set for the hearing. 

Comment. The amendments of Section 484.350 are pnalogouB to the 

amendments of subdivisions (a) and (e) of Section 484.070. 

SEC. 10. Section,4B4.355 is added to the Code of Civil Procedure, 

to read: 

484.355. (a) If the plaintiff' B application for a writ of attachment 

describes property of a person, other than tne defendant, in the defendant's 

possession, the defendant shall file and serve upon such other person not 

later tnan 10 days prior to the date set for the hearing a notice of intended 
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attachrn«nt. The notic« of :lntended attachment shall inform such other per

son of all of the following: 

(1) The plaintiff's appltcat.ion for" writ of attachment in his action 

against th" defendant describ.,3 pr(Jperty of the pers"" upon whom notice is 

served which is in the defendant'r. possession. 

(2) The defendant ia req'Jir~d to file a r.laim of exemptIon for such 

property pursuant :0 ~"cdoto 484.350 not less than fiv« days prior to the 

date set for th" hearing on ttl" pl.aintHf' i, application. 

(3) The claim of exen'ption will be considered at the hearing on the 

plaintiff's application which wHl be held at a place and at a time to be 

specified in the notice. 

, (4) The person upon whom notice 1s served may intervene in the action 

for the purpose of claiming an exemption for property described in the 

plaintiff's application or supporting the claim of exemption as provided 

by Section 484.357 and may request a continuance as provided by subdivi

sion (c) of Section 484.080. 

(5) If the person upon whom notice is served receives notice not 

later than 10 days prior to the hearing on the plaintiff's application 

or intervenes in the action pursusnt to Section 484.357, such person may 

not make a postlevy third-party clsim pursuant to Section 488.090. 

(6) If the defendant fHes and serves a notice of intended attach

ment as provided by this section and files and serves upon the plaintiff. 

a claim of exemption as provided by Section 484.350, the defendant is 

not liable to the person upon whom notice is served for a wrongful attach

ment 1f the property is attached. If the plaintiff in good faith and in 

reliance on 'the description in the writ of attachment of property to be 

levied upon causes such property to be attached, the plaintiff is not 

liable to such other person for the attachment of such property. 



(b) The pll1:1ntHf maV f11.,' ,md serve the notice provided by aub

division (a). 

Commpot. Section 484.355 is comparable ':0 Section 484.075. 

SEC. 11. Section 4Me.3)7 iB added to the Code of Civil Procedure, 

to read: 

484.357. (a) Regarr..lesB of whet.her he has received the notice 

provided by Section 1,84. J'i'j, a person, other than the defendant, whose 

property in the defendan.t' s poss~s8ion is sought to be attached may 

intervene in the action fer the purpose of claiming an exemption for 

such property or supporting the defendant's claim of exemption for such 

property·made pursuant to Section 484.350. 

(b) The claim of exemption shall be executed under oath and shall: 

(1) Describe the property claimed to be exempt. 

(2) State that the property is exempt because it is the property of 

a person other than the. de fend ant • 

(3) Describe the character of such person's title to the property 

and the manner in which title was acquired. 

(cl The claim of exemption shall be accompanied by an affidavit sup

porting any additional factual issuefraised by the claim and points and 

authorities supporting any legal issues raised. 

(d) Except as prOVided by subdivision (e), the claim of exemption, 

together wHh any supporting affidavit and points and authorities, shaH 

be filed and served on the plaintiff and the defendant not less than two 

days before the date set for the hearing. 

(e) If a continuance has been granted pursuant to subdivision (c) of 

Section 484.080, the claim of exemption shall be filed and served on the 



plaintiff and the deiendant not 1.085 than five days be for" the date set for 

the continued hearing. 

Comment. Section 4\14.357 i!, ~omparable to Section 484.077. 

SEC. 12. Sec tion 484. :~60 of the Code 0" Ctv'.l Procedure is amended 

to relld: 

484.:1fiO. (a) If the dE'fendant fill's and serves I! claim 
of exemption and the piaintiff desire> to oppose the claim, 

he shall file and serve on the defendant ··!.'!i ~ any other 1'!~ for 

whose property the defendant claims lin exemotion pursuant to Section 

484.350 • not less than two~ 

cdays before the date set for the hearing, a notice of 
opposition to the' claim of exemption, accompanied by an 
affidn"it supporting any factual issues raised and points 
and allthoritif:~ supporting any legal issues raised. 

;.h i If the defendant files and serves a claim of 
exemption and supporting affidavit as provided in 
Sec-tion 484.350 and the plaintiff does not file and serve a 
notice of opposition as provided in this section, no writ of 
attachmellt shall bf' issuen as to the property claimed to 
'hi' exempt. If all of the property described in the 
plaintifrs application is claimed to be exempt and the 
plaintiff does not file and serve a notice of opposition as 
provided in this s('etion, no hearing shall be held and no 
writ of attachment sh.111 be issued. 

(c) If the plaintiff files and serves a notice of 
opposition to the daim as provided in this section, thf' 

defendant 2E any other person who intervenes purs~ to Section 

484.357 has the burden of proving that the property is exempt from 

attachment. 

Comment. The amendments of Section 4B4.360 are analogous to the 

amendments of subdivisions (f) and (g) of Section 484.070. 
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SEC. 13. Section 484.370 of the Code of Civil Procedure Is amended 
to read: 

4S4.:370. Thp hearing shall be condnct,·d in the 
mannf'f prf'scrihcd in Section 484.090 and 111(' court ,hall 
is,ul' J writ of .lttachmu1L which shall state the amount 
to \)1' secun·d bv Ihe altar-hm('nt and describ.' tin; 
proper:, tn he' \,,\,;,·d upon, if it finds all uf the' !cJllowing: 

la) :\ right to attach order has bePIl isslled in th,' 
actioll pursuant Vo :\rticlf' l i(,OnlnH'l1cing with S{'dio!1 
4M.()l1l\ u[ thl' court has j(lllnd pUJsllani to Section 
4KS.2-1O that the plaintiff is (,llli1l"d to a right to atLlch 
OJ dr·r. 

~ (b) The defendant E! any otneJ: ~rson has failed to prove that the 

propprty sought \(' b,· 'lltach"d. ,'f tlh' p,'rtion llwr,',,; 
described in the writ. IS pxempl irom ,1tlacitllWll\, 

(C) TIll' plaintiff has provided thl' ulIdl'rl:tk ill"; 
required by Article 2 (commencing with S,·ctiou4SY.2101 
of Chapter g, . 

Comment. The amendment of Section 484.370 is analogous to the 

amendment of subdivision (b) of Section 484.090. 

SEC. 14. Section 486.100 of the Code of Civil Procedure is amended 

to read: 

486.100. Upon ex parte application of till> defenrlimt 
or of a person, other than the defendant, who has intervened pursuant 

to Section 484.077 or 484.357 

or, ifthe court so orders, "ftC'f a noticed heuring, th'" court 
may modify or vacate the temporar), PTokctivl' ordcr if 
it determines that such actiun would bc in tht· intpr('~t of 
justice and equity to the parties ~ any other 

person , taking into account the 

effect on the defendant of the continuance of the original 
order, the ('ffpct on the plaintiff of modifying or vacating 
the order, and any other factors, 

Comment. Section 486.100 is amended to reflect the enactment'of a 

prelevy third-party claims procedure. See, ~ Section 484.070. 

SEC. 15. Section 488.090 of the Code of Civil Procedure is amended 
to read: 

488.090. A Except where ~rohibited ~ subdivision (b) of 

Section 484.100, ~ third person shall claim an interest in 
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p"rs(ilwl pmpf'rt)' attHched III the manner providl'd for 
third'!,,,r!\' d"ims ai'kr ]"'" \]Jltkr expcution. 

Comment. Section 48H.090 19 amend,.d to make clear that, where the 

third person has rece.ived 10 days' noU,,,,, pUY'suant tc Section 484.075 or 

484.355 or ha9 intervened pursuant tc Sec.tJoll 4R4.0n or 1.84.357, he 

may not lItilize the post levy third-party claims procedute. 

SEC. 16. Section 489.310 of the Code of Civil Procedure is amended 

to read: 

489.310. (II) Cfltlft rt:!l36!l!l;bk 1t6tiet' ttl the phtilltiff, It 
defendant whose property has been or is subject to being \ 
attached and who hus appeared in thO' action may apply I 
to the cOllrt in which the .. ction is pending, or, if .. writ 
of attachment is In ied ill anotht'r county, to a court in 
such county having jurisdiction ill cases involving the 
amoLlnt specified in the writ, for an order pt'rmitting him 
10 51:11:lstihlte lUllmaPFtuliing ill Ii ell of any 13f9f;10Fty wl=lieR 
h!l.1 beel! 6f i~ Yll~Lct t6 hi ing rtHrtdll,d. 

!til ; '1 

Sfr; keolif" 

(a) Whenever a writ is issued, a defendant who has appeared in the 

action or a person, other than the defendant, who hss intervened in the 

action, may apply on noticed motion to the court in which the action is 

pending for sn order pennitti~e substitution of an undertaking for 



any of his property in the state. "'~lct:._had ""en or is subject to being 

attached, Where a writ is i~sue~ to a co!:,~,,-t.her than the county where 

the act ion is pendinlh-!! defet1.daut who h"s.....!!'.l'~eLin the action or a 

person, other than the defenjant, wh~.ha~ intervened in the action, may 

apply on noticed motion to a C'o.'.'!.-t .. i.E-c<uch county having jurisdiction in. 

cases involving the amount apeciUe.~ in the writ is.sued to such county 

for an order permitting the . ...:s~p~tJ.!utJ:D'l of an undertaking for any of his 

property in that county which has b"~.!:!1 subject to being attached. 

(b) The ctpplication sh<J.ll include a statement, rf J' t' 'I execllt~'d :mdef oath, df'scribing the character of the 
~p ,c~;_defclle!tllt utitll' to th,· property and the manner In 

__ which h~' ;I(,C)lIirf'd ,uch title. 
@antl (c) .Befor.- making sllchorder, the court shall require 

:::~-_1.b~..J:LtJ..f£yflf!.niL to fiho' With the court m wluch the 
application IS made ~U1 undertaking to pay' the plaintiff 
the value of the property released not exceeding th(~ @) amount of any judgment recovered by the plaintiff in the 

T"~ action against ~~ defendant. The amount of the 
undertaking filed pursuant to this section shall be equal 
to tho: lesser of (1) the value of the property attached or 
prevented frolll being attached or (2) the amount 
specified by the writ to be secured by the attachment. 
The court shall issue such order upon being satisfied that 
II sufficient undertaking has been filed. 

(d) Where an action is against morf' than one 
defendant, allY def endallt may make stich application . 

. The filing of an undertaking by such defendant shall not 
subject him to any dC'rnand against any other defendant; 
howC'\er. tht' levying officer shall not b" prevented 
thereby from attaching, or be obliged to rdease from 
attachmt'lll, any property of <lilY other defendant. Wlwre 

two or more defendants ~~ other persons have an interest in the same 

properl\'. a j()int ;lpplicatioll and undertaking shall be 
filed to ','('urt' the ['C'k .. ,w of :iUch propprtv. 

C01!11n~ Sect:l.on 4809.310 is amended to permit a third person who 

has intervened in the action to use the release procedure, See Sections 

484,077 and 484.357. Subdivision (a) of Section 489.310 is also amended 

to make clear that, where a writ is issued to a county other than the 

county where the actton is pending, the defendant or othet'person may apply 

to either the court where the action is pending or the court in the other 

county for an order allowing him to substitute an undertaking for property 

which has been or is subject to being attached. The order of the court in 



the other county may allow the release only of the property in that county 

whereas the order of the court where the action 1s pending may release 

property throughout tche state. Th" amendment also provides that the ap

plicant applies on noticed motion rath"T than ""pon reasonable notice to 

the plaintiff." 

SEC. 11. Section 489.320 of the Go de of Civil Procedure is amended 

to read: 

480.320. (a) Ypel!. .. ellll""-IIl'll:" "sHe" te ~lIe l'l:e*"dH, .. A defendant 

who has been nerved t,~i t b a tern!lty;.'A. t::'y pr'Jt.c:~· t ~_ vo order a.nd who ha.s appeared 

in the ae Uon £! ~ ££.rson, £.t.t'c":! !Oil.':!'.' .0l~ ,:!",f.."'!,:d''''t, wh~ ~ert;y is 

sought to be. ~f,!:~ Ex. ttt.£ .t:.!,,~.(c'.rary l'tot0".t1.~!",_ £r<!.e.r ~nd who has inter

vened in til" !,cti<:'ll may apply gn not ie,'.!!. ",ot}on to the court 1n which the 

action is pending for an order terminating the temporary protective order. 

(bi tit-fore Illakilli! all order terminating thc 

~ 
temporary protective order, the ("ourt shall rt'quire lht' 

r;Plicd _~~tllt~to fik iill lillel('rtaking to 1.)<lY th .. pbintirr tht' 
\.~:!fJ==______ amount of all~· Wdg11lt"llt recoH'ft'd by Ihe pl.lllltlff mlh,' 

r±h~- actioll against ';lI!:.~A·d('fendal1t. The OlJllOlillt of Irl(" 
\E. underTi.iKmg fired pursU;lIlt to thi:i s('clioll ,hall be vllua! 

to the amount of tlit' piailltirr, claim. The ('ourt ~h"H i'iSll" 
th,> order terminating the kmporarv proketin' order 
upon being satisfied that a suffici"llt undertaking has 
been fill'd. 

(c) When" an action j, a gainst mort' I han one 
deft'nd,ml, ariy deff'lHlant may make' such application. 
The filillg of an undertaking by such ddendallt sid I not 
subject him to any demand against any other defendant; 
however, the levying officer shaH not lw pn'\'l'nted 
therehy from attLlciling, or L)4' obliged lo rclcJse from 
attach~l('Jlt, any propprty .of anv oth('r d,'fel1(bnt. \Vhere 

two or more defendants ~ oth~ persons have an interest in the same 

property, a joint application and undertaking shall be 
filed to secure the release of such prop{'rt~'. 

Comme~t. Section 489.310 is amended to permit a third person Whose 

property 1s described in the temporary protective order and who has inter

vened pursuant to Section 484.077 or 4A4.3S7 to apply for an order terminat

ing the temporary protective order. Subdivision (a) is also amended to 

provide .that the application 1s on noticed motion rather than "upon reason

able notice to the plaintiff." 



SEC. l'l. Section 490. OW of the Code of CivU Procedure is amended 

to read: 

490. 010. (a) 'fke Except ~ provided ~3 Section 490. J21.L the 

liability of 8, plaintiff for causing a wrongful attachment includes both 

of the following: 

(l) All damages Dfoxllllakly C,tll~('d t" tlw rkft'udant 
or any othpr person bv lhc wrongful ,lUachlnt>nl 

(2\ All cost, :wn ('x\,{>nsl':', icdlldinl'; "ttocnev\ fL'!';;, 

re<lsonably expend(·d in defecltin,'; th,> attac)lulf';l\, 
(h) The liabilitv'ol a plaintiff for wnLlf!fnl :<ttachm('nt 

pursuant to ::;"CiiOll 4!:J1HllO is lim;',(·ci bv tilt" 'II;}Ulll1t or 
the undertaking, , 

Comment. Section 490.020 is amended to reflect the exception to 

the plaintiff's liabi1:,ty far wrongftl\ attachment provided by Section 
490.025. 

SEC. 19. Section 490.025 is added to the Code of Civil Procedure, 

to read: 

490.025. (a) If the plaintiff in good faitb and in reliance on the 

description in the writ of attachment of property to be levied upon causes 

a writ of attachment obtained pursuant to Article 1 (c,ommencing with Sec-

tion 484.010) or Article 2 '(commencing with Section 484.310) of Chapter 4 

to be levied upon the property of a person other than the defendant in 

the defendant's possession, the defendant and not th. plaintiff or the 

plaintiff's Bureties is liable for a wt;ongful attachment described in sub-

division (d) of Section 490.010. 

(b) Notwithstanding subdivision (a), if the defendant files and 

serves upon Buch other person the notice provided by Section 484.075 or 

484.355 not less than 10 days prior to the hearing on the issuance of the 

writ and files and serves on the plaintiff a claim of exemption for such 

property a8 provided by Section 484.070 or 484.350 not less than five days 

prior to the hearing on the issuance of the writ or if such other person 



has intervened pursuant to SectIon 484.071 or 484.357, the defendant is 

not liable to such other perBOli for :1 wrongful atta('hment~ 

(c) The Iiability of a detendant pursuant to thIs B~ct.ion iltcICIdes 

both of the following: 

{l) AI~. damage~ pr":·r;iilllt":".ely CtH'!Sf~1 to the per-sol: other than the 

expended by the p" 6un "tLe,- [ha" "he dete'),b'1t in defeating the attachment. 

(d) The Liability of ,. dcfen""nt for wrongful attachn'ent pursuant to 

this section may not exceed two thousan,j five hundred dollars ($2,500) in 

an action in the m""icipal court and seven thousand five hundred dollars 

($7,500) in an action in the superior court. 

Comment. Subdivision (a) of Section 490.025 makes the defendant 

liable for wrongful attachment of property in his posaession belonging 

to a third person where the plaintiff In good faith causes a writ of 

attachment'issued after a noticed hearing to be levied upon the third , 
person's property. Section 490.025 recognizes that a plaintiff should not 

be liable in such situations where he has relied in good faith on the 

defendant's opportunity to claim exemptions and the court's determination 

of property which may be attached. If the defendant wishes to avoid the 

lisbility provided by this section, subdivision (b) makes clear that the 

defendant must give notice to the third person and claim an exemption for 

property of the third person In his possession. See Sections 484.070, 

484.075, 484.350, and 484.355. See also Sections 484.050 snd 484.340. 10 

addition, the'defendant is not liable, regardless of whether he has 

properly given notice or filed a claim of exemption, if the third persQn 

interVenes in the act ion before levy. See Sections 484.077 and 484. 357. 

Subdivision (cl provides th,,.t the defendant is liable for the same 

types of damages as is the plaIntiff pursuant to Section 490.020. Sub~ 

division (d) limits the defendant's liability to an amount equivalent to 

the amount of the plaintiff's initial undertaking as provided in Section 

489.220. 



SEC. 20. Section 490.050 of the Code of Civil Procedure is amended 

to read: 

490.050. A ~ Except ~~ provided ~ subdivision iP~ ~ person 

not originally a party t~an action~ 

(("'-'hose property is attach~l is entitled to intervene in the 
action and to recov('r damage, for wrongful attaehment 
to the s"me e~ient und in the same manIler as a 
deft"ndant in tlw·action. For this purpose, the person 
who,e property i~ attach(·d shall be deemed to be the 
beneficiary of thl' undertaking for the attachment of such 
property and shall have all rights of the heneficiary, 
mduding the ril!hl to recover such damages by using the 
procedure prov ici"d by Section 49(J030. 

(b) A person seeking to recover damages for wrongful attachment 

against a defendant liable pursuant to Se"tion 490.025 is entitled to 

intervene in the actton for that purpose. 

Comment. Section 490.050 is amended to provide for the intervention 

of a third person whose property 1s attached and to whom the defendant is 

liable under Section 490.025 for the purpose of seeking damages. 



First Supplement to 
,lemorandum 75-27 

EXHIBIT II 

101-189 

SEC. Article 4 (commencing with Section 434.710) is added to 

Chapter 4 of Title 6.5 of Part 2 of the Code of Civil Procedure, to 

read: 

Article 4. Prelevy Third-Party Claims 

j 434.710. Prelevy third-party claims 

484.710. The provisions of this article apply only to third-party 

claims made prior to levy of a writ of attachment on property of a third 

person in the defendant's possession. 

Comment. Article 4 provides a prelevy third-party claims proce

dure. See Section 488.090 (postlevy third-party claims). 

§ 434.720. Service of notice of intended attachment 

484.720. Where the plaintiff's application for a writ of attach

ment made pursuant to Article 1 (commencing with Section 484.010) or 

Article 2 (commencinr, with Section 484.310) of this chapter describes 

property of a third person [in the defendant's possession), the defend

ant shall serve on the third person the notice of intended attachment 

provided by Section 484.730 not less than 10 days prior to the date set 

for the hearing on the issuance of the writ and file and serve on the 

plaintiff a copy of such notice not less than five days prior to the 

date set for the hearing on the issuance of the '~rit. 

§ 484.730. Contents of notice of intended attachment 

484.730. The notice of intended attachment shall inform the third 

person of all of the following; 

(a) The plaintiff's application for a writ of attachment in his 

action against the defendant describes property of the third person in 

the defendant's possession. 

(b) A [learing will be held at a place and at a time, to be speci-

fied in the notice, on the plaintiff's application for a writ of attacl>rtent. 
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(c) Unless the third person files in the court where the action is 

pending and serves on the plaintiff a pre levy third-party claim as pro

vided by Section 4~4.740 not less than two days prior to the date set 

for the hearing on the issuance of a writ of attachment. a writ of 

attachment permitting the attachment of 3uch property may be issued. 

(d) If the third person has received the notice of intended attach

ment not less than 10 days prior to the date set for the hearing on the 

issuance of the writ of attachment and fails to make a prelevy third

party claim for such property, the third percion is precluded from making 

a postlevy third-party claim as provided by Section 488.090, and neither 

the plaintiff nor the defendant is liable to the third person for the 

attachment of such property. 

101-190 

§ 484.740. Contents of prelevy third-party claim 

484.740. (a) Whether or not he has received a notice of intended 

attachment, a third person whose property in the defendant's possession 

is described in the plaintiff's application for a writ of attachment, 

made pursuant to Article 1 (commencin~ with Section 484.010) or Article 2 

(commencing with Section 484.310) of this chapter, may prevent the issu

ance of a writ of attachment permitting the attachment of such property 

by filing in the court where the action is pending and serving on the 

plaintiff a prelevy third-party claim. 

(b) The third-party claim shall be executed under oath and shall: 

(1) Describe the property claimed by the third person. 

(2) Describe the character of the third person's title to the prop

erty and the manner in which title was acquired. 

(c) The third-party claim shall be accompanied by an affidavit sup

porting any additional factual issues raised by the claim and points and 

authorities supporting any legal issues raised. 

(d) The claim of exemption, together with any supportinp. affidavit 

and points and authorities, shall be filed and served on the plaintiff 

[and the defendant] not less than two days prior to the date set for the 

hearing on the issuance of the writ. 
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§ 484.750. Effect of filing third-party claim 

484.750. (a) If a third-party claim has been filed and served as 

provided by Section 484.740, a writ of attachment permitting the attach

ment of the property claimed by the third person may not be issued pur

suant to Article 1 (commencing with Section 484. mO) or Article 2 (com

mencing with Section 484.31'J) of this chapter unless, at the hearing 

provided by Section 484.780, the third-party claim regarding such prop

erty is denied. 

(b) i~otwithstandinl'; 3ubdivision (a). the court shall issue a writ 

of attachment as provided in Section 484.090 or 484.370 which permits 

the attachment of property for which a third-party claim has not been 

filed. 

404-204 

5 484.760. Temporary protective order 

484.760. (a) At any time after the plaintiff is served with the 

third-party claim, the plaintiff may apply pursuant to this section for 

a temporary protective order directed to the third person and the de

fendant by filing an application for the order with the court in which 

the action is pending. 

(b) The application shall state what relief is requested and shall 

be supported by an affidavit which may be based on information and be

lief showing that the plaintiff would suffer p,reat or irreparable injury 

if the temporary protective order were not issued. 

(c) The temporary protective order shall be issued if the court 

makes the findings required by Section 486.020. 

(d) The temporary protective order shall contain such provisions as 

the court determines would be in the interest of justice and equity to 

the parties, taking into account the effects on the third person, the 

defendant, and the plaintiff under the circumstances of the particular 

case, and shall be subject to the limitations provided by Sections 

486.050 and 486.060. 

(e) The temporary protective order shall be promptly served on the 

third person and the defendant. 

(f) The temporary protective order shall expire at the earliest of 

the following timed: 
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(1) Forty days after the issuance of the order or, if an earlier 

date is prescribed by the court in the order, on such earlier date. 

(2) The date the court makes-an order for the release of attachment 

pursuant to Section 489.310. 

(3) Fifteen days after the third-party claim is filed unless the 

plaintiff files a petition for a hearing on the third-party claim and 

serves the third person as provided in Section 484.770. 

(4) The date a writ of attachment is levied upon the property by 

the plaintiff. 

(g) Upon ex parte application of the third person or the defendant 

or, if the court 90 orders, after a noticed hearing, the court may 

modify or vacate the temporary protective order if it determines that 

such action would be in the interest of justice and equity to the par

ties, taking into account the effect on the third person of the continu

ance of the original order, the effect on the plaintiff of modifying or 

vacating the order, and any other factors. 

(h) The service upon the third person and the defendant of a tempo

rary protective order pursuant to this section creates a lien upon any 

property, or the proceeds thereof, which is described in the order. The 

lien is not valid as against a bona fide purchaser or encumbrancer for 

present value or a transferee in the ordinary course of business. The 

lien terminates upon the date of expiration of the temporary protective 

order except with respect to property upon which a writ of attachment 

issued upon application of the plaintiff has been leVied during that 

period. The levy of a writ of attachment perfects the lien created by 

the service of the temporary ~rotective order. 
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.; 464.770. Petition for hearing 

484.770. (a) If the plaintiff desires to oppose the third-party 

claim, he shall file a petition for a hearing on the third-party claim 

not less than 15 days after the third-party claim is filed. 

(b) The petition for a hearing on the third-party claim shall 

describe the property claimed by the third person for which a hearing is 

desired and shall be accompanied by an affidavit supporting any factual 

issues raised and points and authorities supporting any legal issues 

raised. 
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(c) If the plaintiff files a petition describing only a portion of 

the property for which a third-party claim has been filed, the portion 

of the property which is not described may not be attached in the action. 

(d) If the plaintiff does not file a petition as provided by sub

division (a), the property described in the third-pdrty claim may not be 

attached in the action. 

§ 434.780. Hearing 

484.780. (a) The l.earing on the third-party claim shall be held 

within 20 days after the filing of the petition for a hearin~. The 

plaintiff shall serve on the third person and the defendant a notice of 

the hearing and a copy of the petition for the hearing and of the affi

davit and point3 and authorities not less than 10 days prior to the date 

set for the hearing. 

(b) At the hearing for the purpose of determininr. title, the third 

person shall have the burden of proof. 

(c) The court's determinations shall be Made upon the basis of the 

third-party claim and the plaintiff's petition; but, upon pood cause 

shown, the court may receive and consider at the hearing additional 

evidence, oral or documentary, and additional points and authorities, or 

it may continue the hearing for the production of such additional evi

dence or points and authorities. 

(d) At the conclusion of the hearing, the court shall give judgment 

determining the title to the property. If any property is determined to 

be property of the third person, it may not be attached in the action. 
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