# 39.70 3/3L/75
Mameorandum 75-27

Subject: Study 39.70 ~ Prejudgment Attachment (Amendments)

Attached to this memorandum are two copies of a draft of the Recem-
nendgtion Relating to Amendments of the Attachment Law. We need to approve
this recommendation at the April meeting so that it will be possible to get
the bill intreduced in time for passage before the Attachment Law gees into
affect on January 1, 1976, Please mark your editerial changes on one copy
and give it te the staff at the April meeting.

The remainder of this memerandum briefly discusses several new changes
whieh have been made in the draft recemmendation as a result of decisions

mede at the March meeting and seme additional matters.

Bralevy Third-rartz Claima Progedure
At the March mesting the Coarmissien decided that the prscedurs fer

shifting liability for the wrongful attachment of a third persen's praperty

te the defendsnt should be altered to give the third person the ampertunity

to make a claim before levy. The First Supplement to Memesrandum 75«27 will
prasent twe drafts of a precedure designed to implement the Commissien's

decislean. Rowaver, as you will discover when you receive the First Supple~

ment, the procedure is rather cowplex, requiring either many amendments te

the Attachment Law or the addition of many new sections and involvems saveral
prablems which up to this peoint we have reserved for censideratioen when the
Commission considers third-party claims after execution (Sectiens 689, 689b}, The
staff dozg not want to delay the introduction of the amendments which are

contained in the esttached recommendation; therefore, we have separated out the
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question of prelevy third-party claims until the Commission has time to give

this subject the consideration it requires.

§§ 481.160, 488,370, Manner of levy on nonnegotiable instruments

The atteched recommendetion presents two alternative smendments to deal
with nonnegotiable instruments which are otherwise negotiable but which are
not made payable to order or to bearer. See Sections 481.160 and 488.370.
Division 3 of the Commercial Code treats such nonnegotisble instruments sas
negotisble instruments execept that under Section 3805 there is no holder in
due course. (See excerpt from Commercisl Code Comment, Exhibit II.) However,
such nonnegotiable instruments are still readiiy trangferable. The gquestion
is whether a nonnegotiable instrument in the defendant's possession should be
levied upon (1) by seizure, as is the case with negotiable instruments under Section
488 koo, or (2) by notice to the cbligor, as is provided by Section 488,370,
with the option of later seizing the instrument to prevent trausfer and make
eventual collection =asier. If nonnegotiable instruments are treated as ne-
gotiable instruments (first alternative)}, any payments made by the obliger
ot the nonnegotisble instrument made in good faith would be applied to the
discharge of his obligation pursuvant to Section 488.400{c)}. In addition, the
first alternative would save the levying officer from having to decide whether
an instrument which looks like & negotieble instrument might not actually be
a nonnegotiable instrument which must be levied upon &s a chose in action by
service on the account debtor (§ 488.370). The second alternative mssumes that
initially giving notice to the obligor is more important than protecting any
potential transferees by initially seizing the instrument. Under the proposed
amendment to Section 488.370 the plaintiff would be eble to direct the levying
of ficer to seize the instrument after levy if it is in the defendant's posses-
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§ 486.060. Issuance of checks by defendant subject to temporary protective
order

We have redrafted Section 486.060 to make clear when the defendant can
write checks for any purpose in amounts in excess of $1,000 which would
reduce the amount remaining on deposit below the amount of the plaintiff's
claim. The Comment to Section 486,060 contains an extensive discussion of

the section and several illustrations.

§ 488,080, Third person's inventory

Section 488,090 has been amended to make clear that even where the
third parson denies that he has property of the defendant in his possession
or is an account debtor or the defendant he must give the levying officer a

memorandum or be liable for the costs of cobtaining such a memorandum.

§ L8B.530. Levying officer's sale of perishables

We have amended Section 488.530 to permit the levying officer to sell
perishable property where there is no time to get the court order normally
required. We were informed at the last meeting that this conforms to exist-

ing practice.

§ 690.235. Homestead exemption claim

Section 690.23%5 {enacted in 1974) provides & homestead exemption to the
same extent as is provided in Civil Code Sections 1237-1304 which the judg-
ment debtor may claim after levy by following the procedure provided by Sec-
tion 690.50. (See Exhibit T for text of Sections £90.235 and 690.50.) The
staff does not think that these new provisions creabe any new problems under
the Attachment Law.

Before the 1972 amendments to the attachment laws a plaintiff could levy
on the defendant's home either before or after a homestead declaration was
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filed under the Civil Code. Although the homestead declaration defeated g
prior or subsequent attachment lien, the attachment is sufficient to preserve
the plaintiff's right to reach the excess after judgment. (See Southern

Pacific Milling Co. v. Milligan, 15 Cal.2d 729, 104 P.2d 654 (1940)). If

the defendant or a purchaser wants to remove the cloud on his title caused
by the (partially) defeated lien, he must so move in the action or bring an
action to quiet title, After judgment a detailed procedure provided by Civil
Code Sections 12L5-1259 must be followed to reach the excess, The Judgment
creditor must levy execution on the homestead. Within 60 days after levy the
creditor must apply to the court for the appointment of appraisers. The
debtor must be =gerved and the hearing held within 90 days after the appli-
cation is mede. At the hearing the court appoints three appraisers who re-
port to the court within 15 days. If the land can be divided without material
injury, the creditor is permitted to enforce his judgment against the land
remgining after setting off the homestead and additional land equal to the
amount of prior liens and encumbrances. If the land cannot be divided, it is
sold unless no bid is received which would result in an exceas over the amount
of the homestead and pricor liens and encumbrances,

The treatment of homestead esxemptions under the 1972 attachment law is
unclear. Section 537.3 provides that property subject to attachment is
the property listed in that section which is "not exempt from execution (with-
out regard to whether a claim of exemption shall be filed)," Until the enact-
ment of Section 690.235, it could be assumed that the homestead exemption had
to be claimed by filing a declaration under the Civil Code, Since the amend-
ment of Section 590,50 and the enactment of Section 690.235, a homestead

exemption may be claimed within 20 days after levy of a writ of attachment.
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Under the Commission's Attachment Law & homestead is exempt as provided
by Section 437.020(b). The exemption may be claimed at the hearing on the
issuance of the writ. (Section 484,070,} If the writ is issved ex parte, the
exemption may be claimed by the procedure provided by Section 690.50. ({Sec-
tion h85.230.) Several matters remaln ambiguous:

{1) What interest should the plaintiff seek to attach? The Attachment
Law refers to attachment of "an interest in real property" {Section 488,310)
and simply of "real property." (See Section 487.010(c) and the Camment to
Section b89.310.) Presumably the plaintiff may attach the excess value only.
Where the defendant claims the homestead exemption at the noticed hearing or
shows that a homestead exemptiob has already been declarad under the Civil
Code, the writ would necessarily describe only the excess. Where the defend-
ant fails to claim o homestead exemption at the hearing or does not appear
at the hearing, the plaintiff could be issued a writ of attachment describing
the hame, hut the lien could be defested by the subsequent filing of an exemp-
tion under the Civil Code. The lien on the excess would continue. Where
the writ is issued ex parte, the plaintiff must show that the property sought
to be attached is not exempt. (Sections b85.210, 485.220.) The plaintiff is
liable for a wrongful attachment for the ex parte attachment of any exempt
property. (Section 490.010(c).) These matters can be dealt with by Comment
or by amendment.

(2) Must the court determine the amountof the excess at the noticed hearing
in order to permit its attachment? The appraisal procedure provided by the
Civil Code is too time-consuming to be usefully employed to determine the
amount of the excess for the purpose of issuance of a writ of attachment permit-

ting the attachment of such excess. Since the Civil Code procedure is a post-
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Jjudgment procedure, the court issuing an attachment need not follow its pro-
vigions. Howevar, there may still not be enough time in the normal attach-

ment hearing procedure to fairly and accurately determine the amount of excess
value, The gtaff thinks that it would be best to permit the excess to be

levied upon without requiring that the amount of the excess be specified.
However, if the defendant ¢lalms that there is not likely to be any excess, then
the court would have to decide the issue. If the Commission agress with this
approach, Section 484,090 should probably be amended, although it might be
possible to deal with this by Comment,

(3) Where the writ is issusd ex parte, Section 485.230 incorporates the
procedure of Section 690.50 for claiming exemptions. Section 690.50 does not
provide for a determination of the asmount of the excess. If the policy sug-
gested above for writs issued after a noticed hearing is to be applied to
cleims of exempticn made after levy of an ex parte writ, it will be necessary to
provide an ex parte claims procedure different frem Section 690.50 or to amend Sec-
tion £90.50. Although this problem could be left to eventual judicial interpreta-
tion of Sections £90.235 and 690.50, the tentative thinking of the staff is
that the Attachment Law should be amended to provide for the continustion of
the 1lien on the excess where the defendant claims a homestead exemption pur-
suant to Section $90.50 or the Civil Ccde, unless the defendant also claims
pursuant to Section 690.50 that there will be no excess in which case the court
will have to determine the guestion.

The staff plans to continue working on this problem If the Commission
can make a tentative decislon at the April meeting, further amendments can be
approved at the May meeting for addition to the amendatory bill.

Respectfully submitted,

Stan G. Ulrich
Tregal Counsel



Memorendum T5-27 coP § 690,235, 269,50

EXRIBIT I

§ 690.235. [Same: Dwelting boust of debtor or family.} ga} A rwelling house in whi;h the
debtor, or the ‘family of the debtor uctually re iites, to tite same exten® and in the same
amount, except as otherwise provided in this section, as the debior or the spouse Df. the debtor
would be entitied to select as & homestead pursuant to Titie § {commencing with Section
1237 of Part 4 of Division 2 of the Civil Code; provided that neither spch Eichtor nor the
spouse of such debtor has 2n existing declared horestead on any property in this state.

{b) The exemption provided in subdivisitn {a} w«hail not apply to a judgment or an abstract
thereof which has been recorded priof to the acquisition of the propesty by the debtor or the
spouse of the debtor or the cominencemnent of residence, whichever last oLCurS. .

(c) Property which would otherwise be exempt unaer subdivision (a) is subject to execution
- or forced sale in satisfaction of judgments-obtaived: . _

(13 On debis secursd Dy mechanicn, contractors, sui;wntractors, artisans, architects,
builders, laborers of cvery class, muterialmen's or vendors' liens upon the premises.

{2) On debts secured by encumabrances on the premises executed and acknowledged by
husband and wife, by 2 claiment of a married person’s scpamte homestead, or by an

i imant. _ .
ung)“g:dd::tls secured by encumbrances on the premises, executed and recorded prior te or
in connection with the acquisition of the property by the debtar or the spouse of the debtor.

(d) In the event of an exscution sale, the procesds of the sal¢ shall be npp]xed in the
following order or priotity: first, to the discharge of all liens and encumbrances, if any, on‘thf‘: )
property; second, to the debtor in the amount of the exemption provided by this section;
third, to the satisfaction of the execution; and fourth, to the debtor. 3

{e) That portion of the proceeds from any sale of property which is exempt under tllus
section, which portion represents the amount of such exemption, shall be exempi for a period
of six moaths from the date of receipt of such proceeds. {1974 ch 1251 §2.5.]

§ 690.50. [Szme: Affidavit and cleim of exemption: Notice of claim; Creditor's counteraffi-
davit: Hearing: Perishable goods: Burden of prool: Judgment: Appesl: Release.] (a) If the
property mentioned in Sections 690.1 to 690.29, inclusive, shall be levied upon under writ of
attachment or execution, the defendant or judgment debtor (herein referred to as “the
debtor™), in order 10 svail himself of his cxemption rights as to such property, shell within 20
days, in the case of reat property described in xction $90.235, and 10 des, in the case of all
other properiy, from the date such property was levied upon deliver to the levying officer an
affidavit of himself or his agent, together with a copy thereof, alleging that the property levied
upon, identifying it, is exempt, specifying the section or sections of this code on which he
relies for his claim to exempiion, and alf facts necessary to support his claim, and also stating
therein his address within this state for the purpose of permitting service by mail upon him of
the counteraffidavit and any notice of the motivn herein provided. For' purposes of this
section, il the property levied upon comsists of the carmings of a judgment debtor, each date
that carnings are withheld from the judgment debtor shall be deemed to be the date earnings
were levied upon, A judgment debtor shail have the righ: 10 file a separate claim of exemption
¢ach time that a withholding of camingy occurs, provided, that if a prior ¢laim of exemption
has been adjudicated under the same levy, that each separate claim of exemptjon thereafter be
supported by a statement under oath alleging the changed circomstances which support the’
new claim of exemption. If 2 claim of exemption be allowed, the judgment creditor shall have
the right, &t any time during the effective period of the claim of exemption, 1o move the court
for constderatiof of the clsim previously granted on the grounds of a material change of
circumstances sffecting the debtor's exemption rights. If the judgment creditor does make
such a motion, he must support his motion by a statement under oath alleging the changed
circumstances which support his motioa for consideration.
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{b) Forthwith vpon receiving the affidavit of exemnpiion, the levying officer shall serve upon
the plaintiff or the person 10 whose favor tie wiit vuns {berein referred to as “the creditor™),
either personaily or by mail, a copy of the affidavit of exemption, together with a writing,
signed by the levying officer, stating hat the clulin (o exempton hus been received and that
the officer will release the property uniess he regeives from the creditor & counteraffidavit
within 10 days after service of such writing, 1 the case of real property ciescnbad in Section
690.235, and within Bve days after service of such writing, in 2ll other cases.

{c} ¥ the creditor desires to contest the clabn 20 exemption. he shall, within such period of
10 days, in the case of rea! property described n Section 6900215, and five days, in all other
cases, file with the levying officer s counteraffidavit alleging that the property is not exempt
within the meaning of the sscrion or sectioes of this code relied upon, or # the claim to
exemplicn be based on Sections 6902, 6903, 6904, 690.6, alleging that the value of the
property claimed (o be exempt is in eacess of the vahue stated in the applicable section or
- sections, together with prool of service of & copy of such counteraffidavit upon the debtor.

(d) il no such counterafficavit, with such proof of service, it so filed with the levying officer
within the time allowed, the officer shall forthwith release the property.

{e} If such countersffiduvis, with such proof of service, s so filed, cither the creditor or the
debtor shall be entitied 10 a hesring in the court in which the action is pending or from which
the writ issued for the purpose of determining the claim to exemption, the priority or division.
of payment between one or more creditory from nonesempt earnings under the provisions of
Section 690.6 or the value of the property claimed to be exempt. Such hearing shail be
granted by the court upon motion of either party made within five days after the counteraffi-
davit is filed with the levying officer, and such hearing must be had within 15 days from the
date of the making of such motion unless continued by the court for good cause. The party
making the motion for hearing shall give not less than five days’ notice in writing of such
hearing to the levying officer and o the other party, and specify therein that the hearing is for
the purpose of determining the claim to exemption. The notice may be of motion or of

- hearing and upon the filing of the notice with the clerk of court, the motion is deemed made.

{f) If acither party makes such motion within the time allowed, or if the levying officer
shall not have been served with & copy of the notice of hearing within 10 days after the filing
of the counteraffidavit, the levying officer shall forthwith release the property to the debior.

(g} At any time while the proceedings are pending, upon motion of either party or upon its
own motion, the court may (1) order the sale of any perishable property held by such officer
and direct disposition of the proceeds of such sale, and (2} make such other orders as may be
proper under the particular circumstances of the case. Any orders so made may be modified
or vacated by the court or judge granting the same, or by the court in which the procecedings
are pending, at any time during the pendency of the proccedings, bpon such lerms as may be
just.

(k) The levying officer in all cases shall retain physical possession of the property levied
upon if it is capable of physical possession, or in the case of property not capable of physical
possession, the levy shall remain in fulil force and effect, pending the final determination of the
claim to exemplion. However, no sale under execution shal! be had prior to such final
determination unless an order of the court hearing the clain: for exemption shail so provide.

(i) At such heanng, the pariy claiming the exemption shall have the burden of proof. The
affidavits and counteraffidavits shell be filed by the levying officer with the court and shali
constitute the pleadings. subject to the power of the court to permit an amendmeni in the
interests of justice. The affidavit of exempiion shall be deemed controverted by the counterafli-
davit and bofh shall be received in evidence. Nothing heretn shall be construed to deprive
anyone of the rght to a jury trial in any case where, by the Constitution, such right 15 given,
but 2 jury trial may be waived in any such case in Jike manner a5 in the trial of an action. No
findings shall be required in a proceeding under this section. When the hearing is before the
court sitting without a jury, and no evidence other than the affidavit and counteruffidavit is
offered, the court, if satisfied thet sufficient facts are shown thereby, may make its determina-
tion thereon. Otherwise, it shall order the hearing continued for the production of other
evidence, oral or documentary, or the filing of other afidavits and counteraffiduvits. At the
conclusion of the hearing, the court shall give judpgment determining whether the claim to
exemption shall be allowed or not, in whole or in part, asd may give judgment determining
the priority or division of payment between one or more creditors from nonexempt earnings
under the provisions of Section 690.6, which judgment shell be determinative as 10 the right
of the creditor to have the property taken and held by the officer or to subject the property to
payment or other satisfaction of his judgment. In such judgment the court shall make all
proper orders for the disposition of such property or the proceeds thereof. .
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- () A copy of eny judgment enterad in the inal courd shall be forthwith transmitted by the
clerk to the levying officer in order to permyt such oificer to eiher release the property
attached or to continue io held it o self i, in accordance with the provisions of the writ
previously delivered to hirn. Such officer. wniess an appes! from the judgment is waived, or
the judgment has otherwise becmne final, shall continue to hold such property under
attachment or execution, continuing the saiz of any property held under execution untl such
Judgment becomes final. However, if & claim 1o exemption under Section 690.6 is allowed by
such judgment, the debtor shail be eniitled to a reieuse of the cumings so exempted at the
expiration of three davs, nnless gtherwise ordered by the coust, or unless the levying officer
shall bave been served with a copy of & notice of appeal from the judgment.

{k} When sny docements required horeunder are served by mail, the provisions of this code
relating to service by mail shall be applicable thersto.

(I} Whenever the time allowed for an act o be done hereunder is extended by the court,
written notice thersof shall be ghven prompily to the opposing party. unless such notice be
waived, and 1o the levying officer,

{m) An appeal lcs from any judgment uinder this section. Such appeal to be taken in the
manner provided for appeals it the court in which the proceeding is had. {1970 ¢h 1523 § 36;
1972 ch 649 §2, effective August 9, 1972; former § 690.50 amended and renumbered as
§ 690.52, 1970 ch 1521 § 55, 1974 ch 1251 § 3)) Caf Jur 2d Exemp § 28; Caf Practice § 57:22;
Witkin Procedure 2d pp 3407, 3409, 3441, 1455 3456, 3457, I458, 3459, 3485, 4319, 4332



Memorandum To-2
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EXHIBIT

fivil Code § GR5

§ 955. Nonnegotiable iastruimnents; imaster; notice

A transfer other (han one intended to oreate s security interest
{(Section BI04 {a) of the Unifurm Commaercial Code’ of a RONLE-
potiable instrumient whicrh is otherwiso pegatiable within Division 3
of the Uniforin Cumrnercial Code but which is not parable to order
or te bearer and a saie of accounts, contract ripiits or: chattel paper
88 part of a saie of the business oul of which they arose (Section
9104(£) of the Uniform Commercial Code) shall be deomed perfected
Agaist third persons when such property rights have been endorsed
or assigned in writing and in the case of such instrumernts or chattel
paper delivered to the transferee, whether or not notice of such trans-
fer or sale has been given to the obligor; but such endorsement, as.
signment or delivery shall not be, of itself, notice to the obligor so as
to invalidate any payments made by him to the transferor.

Commercial Code § 380%

§ 3805. Instramesis Not Puyshie to {rdey or io Bearer. This
division applies to any instrument whose ferms slo not preclude trans-
fer and which is otherwise nogotiable within this division but which is
not payable to order or to bearver, exeept that there can by ne holder in
due cottge of sueh an instrument,  {State 1983, ¢ 814, § M8O5

Californiz Cede Comment
YKo Juhn A Behn ond Chaeles Jo Wil
Prior Californis Law The following comment 18 niade

1. Thic section is pew and b ne  with resvard to nennegotiable instru-
statutery counierrurt in the NiL.  ments ander the Commereial Code:

Except for those scelions of Division "Hy viriue of sechian 13805,
3 which are pecubiar to the holiler in FRRGET  Chapler [ BPivisien] 3
due courae, this section makes Divi- would apply o an iodreeient nod
sion 3 applicabie 1o an instrument pavable {0 order or to bearer, but
which is negotiable in form exrept otherwise  In  negelable farm.
for the faet that it is bob payable 1o “However, thore vouid be na holder
order or to beater, in due rourse of surh oan nstra-
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be applied 0 such panvcegotible
instrumenss aid o this wonld
elarkfy the law” raig mdate
Bar Commitiea oot

tlede, A Special Heporf, The Uni-
form Commercinl Code, 3T Caitf,
Siate Bar Jd. {Masch-April, 1962)
pp 62167

g Lot ad

2. Irrofessors Marsh and Warren

descrile the ffeel of 1his section on

prior {afifornia nw:

oL This Section ereates
new luvw; there it no eomparable
provisian in the N.iJ., CC § 3266d
slates ‘In any case not provided for
in this title the rolez of the lnw
merehan: ghafl povern” (NILL.§
196} Since the M.EL. iz penerally
thearght not to apply to non-nego-
tiable insirumenis the law mer-
chapt or common law of commerce
must, anur WNEI.L § 186, cover
them, Hoauver, oz the Offleial
Comment 1 tke Jode points out,
the N.I.L. is gencerally regarvded aa
a eodification or reatulement of the
law merchanl and bas hesn applied
toe non-negotinhle instruments by
analeiry. This Sectica would bring
noti-negotialde instruments within
Chapter {Bivision] 3 for sl pur-
poses except thuf there con be no
holder in due coprse of zuck un in-
sirumient This Seetinn does not re-

fer to simple cantracis, these are
eutirely oulzide {he seopi of this
chapior. It refers fo Detruments

ihe et menis
pivept that they

Labadiiy—'
c thes

virend, esfablished hls casze by
ctigr of the instrument anst
thee gigusture; the boy-
cowasit of popsidera-
fran or ailier defenses s pn the
smaker o drawer, The tudorser i
cniiticd o preseniment ang notive
of dighoaor, The roles gg To ma-
terind alteration, Hbng in of blanks,
accomnedation parties and  dis-
charge are the aame for non-ne-
golinble instruments as for nego-
tiable ones.

“It is not eany to siate with ac-
curacy what changes thia Seetion
will briang about in California law,
for it iz difficult to say what the
Califernia law of non-negotiable
inatruments is. In certain instanc-
es thiz Section would compel re-
suits in cases concerning noL-nego-
tiable inatruments similar to those
shtaining under the Civil Code.
Under CC § 14569, & non-negotia-
ble ingirument may be transferred
by indorsement, the tranuferee
thereof taking subject to ail equi-
iten and defenses. Under CC %
1614, 2 non-negotiable instrument
woitld presumptively be issued for
consideration. Under OC § 1615,
the burden of showing want of
conaideralion j9 on the maker or
druwer.

“It might be contended that this
Section imposes 1o oherous o hur-
der on the inderger of & non-nego-
tiaire note, Tweeiaions on the lia-
Biiity of the indorser of non-nego-
tizble nnies are conflicting. The
majority view geems to be that the
indorser of a non-regotinble in-
afrument wears snly the Nabilities




af an asiEns
hold Eom
tor,  Californin has
as any olale i oan
anoandoraer bt
thiode o LAe oy

RIS R ST B

A o

sl i

ir ’i«.l] b, Sregie 1he w
as the indovsermson:

A nayie .
to grder” & hon-meprod e noie wis
held Fable {0 2 femote
the comlitional guaranty of i in.
dorser in Nuetzel v, Macikis, B
Cal. App. TOH, 200 Pac, i606 {3927
At the least, & Califorpia indersor
of a non-negotiable note giaran-
teey payment t¢ his immediate tus-
er, hence this Section does not
change Crelifornia faw in thiy rc-
gpect as much as §f does that of
other states,

“The New York amd Texas can
meniaries on the Code concede (hat
ihe law of non-nepotiable insira-
mernia in their jurisdictions, aos in
California,
iain.

il faelors e

hobder un

I3 apuCure i aicer-
The great conveniencs of

having the law of ponsepolinble

tnalruments eodified 8 apparcat,
Excvpt for the hadder in dice couree
reasans have
thig codificn-

4

I=sue, e cenvineing
bBeen advanced why
tion shoald net be idenstical o 4
appdying o neyolinkle wstruments,
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Linn, ha: Kend of writingy spoke s
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negoltable  Insirument,’ nod it

aeenis preferable fo refnin the word
‘insframent’ 1o thig Scction rather
than ta replice 4 by n different
term that iy nob commaonly used.
An msirument is by ity terms eith-
r aegotiable or hof, und ne oue (9
Vikely to Be confused by the Tact
thut the ferm ‘instrument’ s used
i denote noneretiable puper in
thiz Seciion as well ag negoliable
papor ikrewchout Chapter [ Divi-
“sien? 27 Sinth Pragress Report
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Article and to Lo freste? 43 o slinnde
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RECOMHENDATION
relating to
AMENDIENTS TO THE ATTACHMENT LAW
The Attachment Law (Code Civ. Proc. §6§ 481.010-492.090) was enacted

in 19?41 on recommendation of the Law Revision Commission. See Recom-

mendation Relating to Prejudgment Attachment, 1! Cal. L. Revision Comm'n

Reports 701 (19?3).2 The new law will po into effect on January 1,
19?6.3 The Commission has reviewed the Attachment Law as epnacted and
comments which have been received concerning it; this recommendation

proposes a number of revisions in that atatute.

Cases in Which an Attachment Hay Be Issued
As enacted, Section 483,010 of the Attachment Law permits the issu-

ance of attachment against a "defendant engaged in a trade, business, or
profession"4 provided that the subject of the contract upon which the
claim is based was not used "primarily for personal, family, or house-~
hold purposes.” Section 483.010 falled to specify the time when the
defendant must be engaged in a trade, business, or profession. Accord-
ingly, the Commission recommends that Section 483,010 be amended to
provide that the defendant must be so engaged either when the contract
was made upon which the claim is based or when the claim against him
aroge. The effect of this amendment would be to make clear that the
property of an individual may be subject to attachment regardless of
whether the individual has retired or gone out of business after the

contract was made or the claim arose but hefore the attachment is sought.

1. Cal. Stats. 1974, Ch. 1516 (Assembly Bill No. 2948).

2. See also Report of Senate Committee on Judicilary on Assembly Bill
2948, Senate J, 13010 (August 21, 1974},

3. Cal. Stats, 1974, Ch. 1516, 3 49.

4, For an interpretation of the meaning of 'trade or business” under
existing Section 537.2, see Advance Transformer Co. v. Superior
Court, 44 Cal. App.3d 127, Cal. Rptr. (1974},
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Insufficient Undertaking and YWrongful Attachment

Under the Attachment Law as enacted, 1t is unclear whether it 1s a
wrongful attachment under Section 490,010 where the plaintiff fails to
increase an undertaking when ordered to do so pursuvant to Section 489.220
{undertaking to obtain a writ of attachment or protective order) or Sec-
tion 489.410 (undertaking on appeal). The Commission recommends that it
be made clear that the plaintiff's failure to Increase the amount of the
undertaking is not itself a wrongful attachment. The defendant 1s ade-
quately protected in the event of a wrongful attachment under Section
490,010 because the original undertaking remains in effect,5 thereby
providing a fund for recovery of damages for a wromgful attachment, and
because the rights obtained by filing the now insufficient undertaking
immediately cease,6 thereby minimizing any injury to the defendant's

interests.

Court Commissioners

In its 1973 recommendation, the Commission recommended enactment of
a provision stating that the judicial duties to be performed under the
Attachment Law are '"subordinate judicial duties™ within the meaning of
Section 22 of Article VI of the Californla Constitution and may be per-
formed by appointed officers such as court commissioners.7 This provi-
gsion was deleted from the Commission's recommended legislation because
it proved to be extremely controversial and jeopardized the passage of
the legislation. Nevertheless, such dutfes are appropriate duties to be
performed by court commissioners and are now performed by them in some
countles. Since delegation of such dutles to commissioners under the
Attachment Law is necessary for efficiency and economy, the Commission

again recommends that such delegation be expressly authorized by statute.8

5. See Section 489,090(d). As provided in subdivision (a} of Section
489.220, the amount of the undertaking is $2,500 in municipal court
and $7,500 in superior court.

&, See Sections 489.090(c) and 489%.410{a).

Recommendation Relating to Prejudgment Attachment, 1! Cal. L.
Revision Comz'n Reports 701, 739, 760 (1973}.

8. Assembly Bill 9219, introduced in the 1975 session of the Legisla-
ture, proposes the enactment of a sectlon designating the duties
under the Attachment Law as subordinate judicilal duties.
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Description of Property Subject to Temporary Protective Order

Chapter & (commencing with Section 486.010) of the Attachment Law
as enacted did not provide the manner of description of property whose
transfer 1s restrained by a temporary protective order. A defendant
against whom a temporary protective order 1s issued is subject to being
held in contempt 1f he should viclate the order. Consequently, Section
486,050 should be amended to require the tenporary protective order to
describe the property in a manner adequate to permit the defendant to
identify the property subject to the temporary protective order. Under
this standard, the description should be fairly specific in a temporary
protective order restraining the transfer of property of an individual
defendant or of a portion of the property of a corporation or partner-
ship. For example, a description reading 'all equipment as defined in
Code of Civil]l Procedure Section 481,100 would satisfy the recommended
standard where the order contains the relevant definitions. Where only
a portion of a type of property such as "equipment” 1s sought to be re-
strained, a more specific description will be required. Where all cor-
porate or partnership property subject to attachment is sought to be re-
strained, a reference to all such property subject to attachment pursu~-
ant to Sectlon 487.010 would satisfy the recommended standard if the

order also contains the text of the sections referred to.

Effect of Temporary Protective Order on Deposit Accounts
Section 486.060, which permits the defendant who is subject to a

temporary protective order to write checks for certain purposes despite
the order, is unclear. The Commission recommends that this section be
amended to make clear that the defendant may write checks for any pur-
pose he pleases so long as there remaln sufficient funds in his accounts
to secure the plaintiff's claim and to meet payroll, legal, and other

expenses specified in the section,

Wrongful Attachment lLiability for Levy on Property of Third Person

The Attachment Law makes the plaintiff liable for damages, costs,
and attorney's fees to a third person whose property 1s attached except
where the plaintiff has relied in pood faith on regilstered or recorded
ownership.g This exception to the plaintiff's wrongful attachment

9. See Code Clv. Proc. 5§ 490,010 and 490.020.

~3-



liability is too narrowly drawn. A plaintiff, who has acted reasonably
and in good faith where there is no recorded or registered ownership but
has nevertheless attached property of a third person, should not be
liable for a wrongful attachment. Accordingly, the Commission recom-
mends that the limited exception to 1liability for attachment of a third
person's property provided by Sectilom 490.010 be expanded to protect any
plaintiff who makes the levy in good falth and 1f he reasonably believes
that the property belongs to the defendant.

Minor Amendments

The Commission also recommends several minor amendments and amend=-
ments of a technical nature which are explained in the Comments follow-

ing the affected sections of the bill, infra.

The Commission's recommendation would be effectuated by enactment

of the following measure:

An act to amend Sections [481,160,] 482.080, 483,010, 484,050,
484,340, 486,050, 486,060, 486,090, 487,010, 487.020, 488.010, 488,080,
488.310, 488.350, 488.360, [488.370,] 488.430, 488.530, 488.560, 489.230,
489.310, 490.010, and 491.010 of, and to add Sections 482.060 and 489.130

to, the Code of Civil Procedure, relating to attachment.

The people of the State of California do enact as follows:




SECTION 1. Section 481.160C of the Code of Civil Procedure is amended
to read: [This amendment is an alternative to the amendment of Section u88.370. ]
481.160. "Negotiable instrument” means a "negotlable instrument" as

defined by Section 310k of the Commercial Code and any instrument described

in Section 3805 of the Commercial (ode .

Comment.. The amendment of Section 481.160 makes clear that "nonnego-
tiable instruments” are treated as negotiable instruments in this title.
See Com. Code § 3805 (relating to any instrument whose terms do not pre-
clude transfer and which is-otherwise negotiable within the Commericial
Paper division of the Commercial Code but which is not payable to order
or to bearer). The effect of this amendment is that such"nonnegotiable
instruments" are levied upon by serving the person in possession of the
instrument and, if such person is the defendant, by seizure of the instru-
ment. See Section 488.400. Prior to this amendment, levy in this situation
was by notice to the person obligated on the instrument as provided by
Section 488.370. Compare Civil Code § 955 (perfecting transfer of 'non-

negotiable instruments”).

-1~



SEC. 2. Gection 482.060 is added to the Code of Civil Procedure,

to read:

b 482080, Judwial duties are ‘subordinaie  judicial
duties” :

482.060. The judicial dutses to be performed under this
title ure “subordinate judicial duties” within the meaning
of Section 22 of Article VI of the Culifornia Constitution
and may be performed by appointed officers such as court
COMMISSIoNers.

Comment, Section 482060 authorize: the use of court
commissioners to perform any of the judicial duties required by
this title. See Car. CoNsT, Art. VI, §22; compare Copr CIv,
Panc. § 239,

SEC. 3. Sectlon 482.080 of the Code of Civil Procedure is

amended to read:

§ 4582.080. Issuance of order directing transfer

482.080. If a writ of attachment is issued, the court may
also issue an order directing the defendant to transfer
possession of the property sought to be attached to the
levying officer. Such order shall contain a notice to the
defendant that failure to turn over possession of such
property to the levying officer may subject the defendant
to being held in contempt of court er-asszest.

Comment. The amendment to Sectlon 482.080 deletes the words "or
errest” from the end of the last sentence. This amendment makes clear
that the defendant is not subJect to arrest independent of _c.-ontempt
proceedings. Bee Code Civ. Proc. § 501 {civil arrest abolished). A
person may atill be arrested in the course of contempt proceedings.

See Code Civ. Proc. §§ 1212, 1214,

SEC. k. BSectfon 483.010 of the Code of Civil Procedure is amended

to resd:



’ 4830160, (1) Except as otherwise provided by statute,
an attachment mav be issuod enlv in an action weainska
defeird e o pmid it PG haiiar;  WHETE ]

gl .

¥ (1) The nction ie ——

—

SR ¢} )
a claim or claims for money it which the total sum
claimed is a fixed or readily ascertainable amount not less
than five hundrad doliurs (85003 exclusive of costs.
interest, and attorney's fees—dach-alarnshati-bo-based

- fmk shfipnlied. and‘ ench of which

= H

clalm is based upon 6 contriéct, express or lmplied; and

(2) 7The action iz ageinst e deferdant engiged in & trade,

buainess, or profession either when the contract was made or

when the claim arose.

{b) An attachment may not be issued il the claim s
secured by any interest in real or personal property
arising from agreement, statute, or other rule of law
(including any mortgage or deed of trust of realty, any
security interest subject to Division 9 (commencing with
Section 9101} of the Commercial Code, and any statutory,
commen kiw, or equitable lien) . However, an attuchment
may be issued (1} where the clairm wus originaily so
secured but, without any act of the plaintitf or the person
to whom the securtty was piven, such security has
become valueless or (20 where the olaimiwio secured by
2 nonconsensual possessory Hen but such lien has been
relinquished by the surrender of the pussession of the
properiy. _ .

(¢} An attachment may nol be issued where the claim
is based on the sale or lease ov a license to use property,
the furnishing of services, &r the loan of money and the
property sold or ieased, or licensed for use, the services
furnished, or the money loaned was used primarily for
personal, fanuly, or household purposes.

{(d) An attachment may be issued pursuant to
subdivision (a) whether or not other forms of relief are
demanded,



Comment. Sootloa %00 s osmoended te provide that the property
of & defendrnt is subject to stiachment 1 the defendant wes engaged in
& trade, business, or profession 2% the time the contract was made or the
claim egalnst him srowe. The smended goction rekes ciear that an indl-
vidual is subject Lo atischment desplte the fact thet, after the contract
wes made or the clelm avose, he retired or cessecd to engige in a trade,
business, or professicn. Where attachment, “is not precluded by the standard
of subdivision (c)_ s the questinn whether an attechment will properly issue
depends -upon a determination that the individual s "engaged in & trade,
businesas, or profession.” The gpplication of this sturderd is necessarily
left to the courts, but in the case of individusls it 1s not lntended to
1imit sttechment to sole proprietors and Independent codtractora. Whether
& éuamntor is subject to attachment depends upon whether he was engsged
in a trede or business at the time the contract was maae or the claim

arose. See Advance Trausformer Co. v. Superior Court, hi Cal. App.3d

127, __ Cal. Rptr. ___ {1974}

SEC. 5. Section 484.030 of the Code of Civil Procedure is amended

to read:

484.030. The notice of application and hearing shall
inform the defendant of all of the following;

(a) A hearing will be held at a place and at z time, to
be specified in the notice, on plaintiff's application for a
right to attach order and a writ of attachment.

_{b} Therorder wiil be issued if the court finds that the
plaintiff’s claim is probably valid and the other
requirements for issuing the order are established, The
hearing is not for the purpose of determining whether
the claim is actually valid. The determination of the
ac¢tual validity of the claim will be made in subsequent
‘proceedings in the action and will not be affected by the

decisions at the hearing on the application for the order.
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(c) It the right to attach order is issued, a writ of
attuchmient will be bsuced to attach the property
desoribed in the plamtdl s application unless the court
decermines  that such  property 8 exempt  from
attachment. However. the order will not be limited to the
property described in the application but may later be
extended to any nenexempt proporty of the defendant.

(dy Ti the defendant desires to oppese the issuance of
the order, e shall file with the courl, a notice of
oppoesition sond  sppporting atfidavit as™ require
Section 484.060 not later than five days prior to the date
set for hearing. )

(e3 M the defendant claims that the property

deseribed in the application. or a portion thereof, is
apnd served exempt from attachment, he shall include such claim in
the notice of opposition filed,pursuant to Section 484.060

or hle,a separate claim of exemption with respect to the

%ty as provided in Section 484.070. If he does not do
so, the claim of exemption will he barred in the absence
of a showing of a change in circumstances occurring after
the hearing. '

(£} The defendant may obtain a determination at the
hearing whether property not described in the
application is exempt {rom attachmment, but the failure to
claimn thal property net so deseribed is exempt from
attachment will not preclude him from making a claim of
exemption with respect to such property at a later time.

(g) Kither the defendant or his attorney or both of
them may be present at the hearing,

thj The notice shall contain the following statement:

“You may seek the advice of an attorney as to any mualter
connected with the plaintiffs application Such attorney
should be consulted prompily so that he may assist you
hefore the tdime set for hearing.”

ahd aerve on
ihe plaintifr

Compent,. Section 484.050 is smended tu conform to the provisions

of Sections LB4.060 and 48%.070.

SEC. 6. Section iBh4.340 of the Code of Civil Procedure is amended

4

to read;



484.340. The notice of application and hearing shall
inform the defendant of 11 of the following:

{a}) The pleintiff has applied for a writ of attachment
to attach the property described in the application.

(b} A hearing will be held at a place and at a time, to
be specified in the notice, o determine whether the
plaintiff is entitled t¢ the writ,

fe} A writ of attachment will be issued to attach the
property described in the plaintifi's application unless
the court determines that such property is exempt from
attachment. )

fdy If the defendant clainss that the stoperty
described ir the appleation, or, a wvortion thereof, is

-J and gerve on

ot Froos abtaed 5% By HES b | ;
exempt from stiachment, he shall file with the cour The plalniiff
claim of exemption with respect to the property as
provided it Section 454350 ot later than five duys prior T e e

to the date set for hearing. ¥ he does not do 30, the claim
of exemption will be barred in the ahsence of & showing
of a change in circumstances oceurring after the hearing.
{e) Either the defendant or hig attormey or both of
them miay be present at the hearing,
(f} The notice shall contain the following statement:
_“You may seek the advice of an attorney as to any matier
connected with the plaintiff’s application. Such attorney
should be consulted promptly so that he may assist you
before the tire set for hearing.” : '

L3

Comrent. Section 484,340 is amended to conform to the provisions

of Section ufh, 350,

SEC. 7. Section LEG.0SC of the Code of Zivil Procedure is amended

to read:

LBG.050. (&) Dweept ss-shervise-provided.-in-aubdivieien-{h)-and-ia

Beetions-L8@-Oh0-and- 186,060y -she The temporary protective order msy pro-

Jany of
hibit any transfer by the defendant of/hie the defendapt's property

in thia state subject to the levy of the writ of sitachment. The temporary

protective order shall deseribe the property in 9 mapner adequate to permit

the defendant to identify the property subject to the temporsry protective

i

order.
(b) ZIf Notwithstanding subdivision {a), 1f the property is farm

producta held for sale or is iﬁventory, the temporary protective order




may not prohibit the defendant from transferring the property in the

ordinary course of business, but the temporary protective order may

impose appropriate restrictions on the disposition of the proceeds from

such transfer.

Comment. Subdivision (a) of Section 486.050 is amended to provide
for the manner of description of property which is subject to the temporary
protective order. The description in a temporary protective order restrain-
ing the transfer of property of an individual defendant or a portion of the
property of a corporation or a partnership should be sufficiently specific
to permit accurate identification., For example, where 8ll equipment of the
defendant i1s subject to the temporary protective order, the statement "all
equipment as defined in Code of Civil‘Procedure Section 481.100" would
satisfy the standard of subdivision (a) if the order also contains the text
of the section referred to and other relevant sections. Where less than all
of a type of property is to be restrained by the temporary protective orgder,
a more specific description is needed. Where all attachable corporate (or
partnership) property is subject to the temporary protective order, the
statement "all corporate (or partnership) property which is subject to
attachment pursuant to subdivision {a) of Code of Civil Procedure Section
487.010" satisfies the requirement of subdivision (&) if the order also
contalns<the text of the section referred to and other relevant sections.
Compare Section 484.020(e).

The temporary:protective order should restrain the transfer only of an
amount of the defendant's property which is reasonably necessary to protect
the plaintiff's interest until 2 writ of attachment can be issued. Where

an excessive amount of properiy is subject to the temporary protective order,

-T-



the plaintift may be llaule Tor abuse of process. Cf. White Lighting Co.
v. Wolfson, 68 (al.2d 336, 433 P.2¢ 5, &6 Cal. Fptr. 697 (1968). See
gSection 486,040 requiring the temporary prosective order to contain
provisions which the ~ourt detennines would be in the interest of Jjuatice
and eguity tc both parties.

The amendments to the introductory portich of subdivieion {a) and

te subdivieion (b} ars technical snd wake no substantive change.

SRC. 8. Bection 436.060 of the Code of Clvil Procedure is amended

o read:

486060 Notwithstanding  Sestion——a486-:058y a_the
temporary protective order issued-wader-this-chuptos r’_' '\
shal-permit the (ieanddrltWLarxy number of checks]

(a} In an aggregate amount 6f not more than one

againat his
. thousand dollars ($1,000) sgeistnnsab—iis—deposit LT——
@ l : ' deposlt accounts
for the follow-

any term aor

Wf or any purpose in this state :

——

ey Tnany amount-in-paysnenyof any payroll expense
(including taxes and premivms for | weseness g worker'e
compensation and unemployment insurance) raitmg duc

in the ordinary course of business prior to the levy of a
writ of attachment.

:I‘.gg. purposes:

t-m-paiamem,im goods thereaiter
delivered to the aefendant C.O.D. for use in his trade,

‘ “‘\\ husiness, or proféssion.

{3) Payment WWMWOF taxes if penalties will
: — accrue for any- delay in payment.

{4) Payment e Mmaunhm_pa:@gm&f reasonable legal fees

and reasonable costs and expenses required for the
representation of the defendant in the action.

(¢) In any amount for amy purpose so long as the aggregate amount re-

_ maini.ng in the defendant’'s deposit accounts in thie state 1s not less

than the ambunt of tae plaintiff's clalm plus any additional amounts

permitted to be paid pursuant to subdivisions {a} and {b}.

-8



Comment. Section 486.060, as enacted, and its predecessor, former
Section 538.3, failed to clearly state the rules permitting a defendant
who 1s subject to a temporary protective order to write checks. Section
486.060, as amended, makes clear that, if funds are available, the defend~
ant may write checks regardless of the plaintiff's claim, for a total of
$1,000 for any purpose and for any amount for the purposes listed in sub-
division {b). Section 486.060 does not require the defendant to write
checks for the purposes described in subdivisions (a)} and (b) nor does it
establish a preference of one of these purposes over any other., However,
the defendant may not write checks under subdivision (c) unless the defend-
ant (1) has either written checks for the purposes described in subdivisions
{a) and {b) or reserved sufficient funds in his deposit accounts to cover
checks permitted to be written by subdivisions (a) and (b) and (2) has
reserved sufficient funds to pay the plaintiff's claim. Subdivision {(c) is
intended to prevent a temporary protective order issued on a small claim
from tying up large accounts. Where the defendant has sufficient funds, the
amounts allowed to be written by subdivisions (&) and {(b) must not be allowed
to reduce the funds available to secure the plaintiff's claim. However,
where the defendant's accounts are insufficient to allow payment of the full
amount permitted by subdivisions {a) and (b) and to reserve a fund to secure
the full amount of the plaintiff's claim, Section 486.060 makes clear that
checks written under subdivisions (a) and (b) have preference over the
plaintiff's interest in reserving & fund to secure his claim.

In the following examples illustrating the application of Section 486.060,
assume that the defendant has deposit accounts totaling $10,000 in this state

and the plaintiff has a $5,000 claim:

e



(1) If expenses under subdivision (b) total $2,000, the defendant may
write checks totaling $1,000 under subdivision (a) and $2,000 under subdivi-
sion (b). The defendant may then write additional checks totaling $2,000
under subdivision {c), reserving $5,000 to cover the plaintiff's claim.

(2} 1If, in the first example, the defendant had decided for some
reason to defer payment of the $2,000 payable under subdivision (b), he could
still write an additional check for $2,000 since subdivision (c) allows
checks to be written in amounts in addition to the total of amounts permitted
to be paild under subdivisions (2} and (b) and the smount of the plaintiff's
claim.

(3) TIf expenses under subdivision {b) total $8,000, the defendant may
still write checks Tor no more than $1,000 for any purpose under subdivision
(a). No checks could be written under subdivision {c)} since only $1,000
remaing in the acount and the plaintiff's claim is $5,000.

{4) If the defendant has no expenses under subdivision (b}, he may
write checks totaling $5,000 for any purpose--$1,000 under subdivision (a)
and $4,000 under subdivision (c).

The introductory clause of Section 486.060 is amended to make clear
that the defendant may issue checks for the purposes and in the amount pro-
vided repardless of the temporary protective order. The form of the temporary

protective order is prescribed by the Judicial Council. See Section 482.030(b).

-10-



SEC. 9. Section 456.090 of the Code of Civil Procedure is amendsd to
read:

486.000. Bxeeps as stherwise previded ik Seebiens 48L4.080; 48G-110;-
ard L4E9:320; 4he The terporary protective order shall expire at the earliest
of the following times:

(2} Forty days after the issuance of the order or, if an earlier date
is prescrived by the court in the order, on such earlier date , or if the

effective period of the order is extended by the court pursuant to Sectieon

48l . 0P0, the end of such period .

{b) As to specific property described in the order, when a levy of

attachment upcn that propsrty is made by the plaintiff or when that property

is determined to be exempt from attachment .

Comment,. Subdivision (b} of Section 486.090 is amended to make clear
that the temporary protective order does not restrain the transfer of property
after it has been determinzd to be exempt. The amendments to the introductory
proviso of the section and to subdivision {a) are technical and make no sub-
stantive change. It should be noted that the court may meodify or vacate a
temporary protective order pursuvant to Section 486.100 {on application of defen-
dant), or terminate the order pursuant to Section 489,320 {undertaking to

secure termination).

SEC. 10. Section 487.010 of the Code of Civil Procedure is amended to
read:

487.010. The following property of the defendant is subject to attechment:

(a) Where the defendant is a corporation, all corporate propsrty for which
a method of levy is provided by Article 2 (commencing with Section 488.310) of
Chapter 5.

-11l-



{b) Where the defendant is a partnership, all partnership property for
which a metheod of levy is provided by Article 2 (commencing with Section
4£8,310) of Chapter 8.

{¢) Where the defendant is an individual engaged in a trade, business, or
profession, all &f kis real property and all of the following propertiy:

(1)} Accounts receivable, chattel paper, and choses in action execept any
such individual elaim with a principal balance of less than cne hundred fifty
dollars ($150).

(2) Deposit accounts except the first one thousand dollars ($1,000)
deposited in any single financial institution or branch thersof; but, if the
defendant has more than one deposit account, the court, upon application of the
plaintiff, may direct that the writ of attachment be lavied on balances of less
than one thousand dollars ($1,000) if en aggregate of one thousand dollars
($1,000) in all such accounts remains free of levy.

(3) Equipment.

(4) Farm products.

(5) Inventory.

(6) Judgments arising out of the conduct of the trade, business, or pro-
fession.

(T) Money on the premises where the trade, business, or profession is con-
ducted.

(8} Negotiable documents,

(9) Negotiable instruments.

(10) Securities.

{(d)} Where the defendant is an individual who is a partner and is sued for

his individual liability as a partner of a partnership which is engaged in a

-12-



trade, vusiness, or profession, all of the defendant's real property and all of
his property which is of a type described in subdivision (c) and which is used

or held for use in the partnershin's trade, business, or profession.
k- a 2

Coment. The amendment of the opening clause of Section 487.010 makes
cl=ar that only the defendant’s property is subject te attachment. All other
property is exempt from attachment in the action as provided by subdivision {(d}

of Section 427,020,

SEC. l1. Section 4LB7.020 of the Code of Civil Procedure is amended to
read!

487.020. HNetwithasendine Beetien 4B7:010; ke The following property is
exempt from attachment:

(a) All property exempt from execution,

(b) Property which is necessary for the support of an individual defendent

ARd members efF hig kewdeheld-or the defendent's family supported in whole or in

part by the defendant .

{c) ALl compensation paid or payable by an employer to an employee for
personal services performed by such employee whether dencminated as wages, salary,
commission, bonmus, or otherwise,

(d) All property not subject to attachment pursuant to Sectien 487.010.

Comment;r The amendments to Section 487.020 are technicel. The introduc-
tory ﬁhrase, reading "Notwithstanding Section 487.010," has been deleted since
it was confusing when read with subdivision (d); this amendment makes no sub-
stantive change. The language of subdivision (b) is amended to maks clear that
an individual defendsnt is entitled te the exemption as well as a defendant with
g family; this language is based on Section 6$90.6 (hardship exemption for

earnings).

-13~



SEC. 12. Section 488,010 of the Cede of Civil Procedure is amended to
read:

488.010. (a) The writ of attachment shall identify the defendant whose
property is to be attached. If the writ of attachment does not describe the
property or interest therein in a manner adequate to permit the levying officer
to execute the writ, the plaintiff shall give to the levying officer instruc-
tions in writing, signed by the plaintiff or his attornsy of record, which
contain a description of such property adeguate to permit the levying officer
to execute the writ.

(b} Where the property of the defendant sesgk: to be attached is real

property sierding in the mame ef R shird persens wheiher nlene er iegother.

with 4he defamderk; or crops growing or timber standing thereon  the writ of

attachment shall identify swek $hiwd any person other than the defendant in

whose name the real property stands upen the records of the county .

Comment. Suobdivision (b) of Section 458.010 is amended to provide that,
where crops growing or timber standing on real property are sought to be
attached, the writ must identify any vperson, other than the defendant, in
whose name the defendant’s real propzrty stands upon the records of the county.
See Ssction 488.360(c). Subdivision {b) is applicable, for example, where
there has been a fraudulent transfer, where defendant’s interest in the real
property is unrecorded, or where there is a resulting trust in favor of the
defendant, This provision is applicable only in the situation where the defen-
dant's interest in property, or part therecof, is recorded in the name of
another person, and is not applicabls in the normal sitvation where title is
legitimately held jointly. The other amendments are technical and make no
substantive change. The addition of the phrase "upon the records of the

county" restores language of former Section 542,

-1k-



SEC. 13. Section 488,080 of the Code of Civil Procsdure is amended to
read:

488,080, (a) The levying officer shall make a full inventory of property
attached and return such inventory with the writ as provided in Section 488.070.

b) The Upon the request of the levying officer 5 at the time of service g
E]

shall regHess any person whke ¥eieirs preperiy IR his PerscgsIen @¥ BHEY RESeOHRS

debzer er jodgmerns debier ievied upen %8 giwve hiwm other than the defendant

shall give the levying officer s memorandum, describing ke any property of the

defendant in his possession or any debt owed to the defendant which is levied

upon and stating its value or the amount owing, within 10 days after such service,

If the perscon denies that he possesses such property or owes such debt, he shall

80 state in the memorandum, If the person Tails to give sdek the memorandum

within the time specified, the levying officer shall state such fact at the

time ke mekes his wesurn the writ is returned pursuant to Section 488.070. A&

person failing to give sdek the memorandum within the time specified may be re-
quired to pay the costs of any proceedings taken for the purpose of cbtaining

the information required by suek the memorandue.

Comment. Subdivision (b} of Sesction 488.080 is amended to state more
directly the duty Co give a memorandum on request of the levying officer. 1In
addition, the amendment makes clear that the person served has a duty to give
the officer a memorandum even where he denies that he has the defendant's prop-

erty or owes a debt to the defendant. See Secticn 488.550(c).

SEC. 1k, Section b85.310 of the Code of Civil Procedure is amended to
read:

488,310, (a) To attach an interest in real property, the levying officer
ghall record with the office of the county recorder of the county where the
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property is located a copy of the writ and the notice of attachment.

{b) Where ; en the date ef reeerdings; the writ identifies a person, other

than the defendant, in whose name the property of the defendant stands upon the

records of the county i#m ske same of a #hird perser; =ither aierns er tagethey

with dke defendans ., the recorder shall index such attachment when recorded in
the names of both the defendant and such shird other person.

(¢) Promptly after recording and in no event more than 15 days after the
date of recording, the levying officer shall mall a copy of the writ and the

notice of attachment to the defendant and to any #kiwd other person identifieqd

in the writ in whose name the property stands em 4he date eof reserdings Buoh

eepies shail ke mailed e upon the records of the county at the address of ke

defeondont and ary shxrd such other person as shown by the records of the office

of the tax assessor of the county where the property is located.
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- (i) Promptly afer cecording apd ‘o no evend more
than 15 duys after the dete of recording. the levying
ofticer shadl serve s oceupant of the property wiath 2
copy of the wiit and the notice o aitand e e
o oceapsni ot e Vgl the JHne §ery oe il
attempied, the levein y F e et
and notier wm oa oo

P

-

ith the ccounant

feaving the copy ot ¢
nersonaliv, ne, i b
ags and figo
SEPVICEG B8 Atiemnpied et
agent of sogl orounant
hSensehobd. Where by property dewodibed in the writ
eonsiats of wee than oves Hstieed o, paroel, or
governmeita: subabviion and any of aich lols, parcals, or
governmental subdivisions lie with relation to any of the
others so as to form one or more continucus, unbroken
tracts, only one service or posting need be made under
this subdivision as to esch such eontinuous, unbroken
tract.
fey A failure <o send the notices required by
subdivisionn {¢) or te post or serve notice pursuant to
subdivision {(d) shall not affect the lien created pursuant
to subdivision (a}.

wobues, b

Comment. The smerdments of subdivisions (b} and {e) of Section
485,310 sre larzely tzehnical. dee the Comment to Section BR8,010 as
amended. The lmst senvence af subdivimicn (o) is amended to eliminate
the provision for mailing the deferstant's copy of the writ and notice

at tisg sddress =8 it mppears on the tax espaessor's records; the copies

are malled to the defendant at his address for service in the actlion.

SR, 15. Section 482,950 of the Code of Civil Procedure iz amended

to read:

488380, (a' To attach a motor vehicle or vessel for
which. a certificate of ownership has been isswed by the
Department of Motor Vehicles and wlach is equipment
of a going business, the levying officer shal! file with the
Departinent of Motor Vehicles 2 notice which shall
contair ali of the following:
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f1: The name and iﬂéﬁéﬂg acddress, i known, o both
the plaintifi and the ﬁf’fm wnk i the deseribed sction,

{2} A descripbion of the vehicie or vessad attacherd.

(3) A statement that the olanbit o the acthion has
1cqlur“1isni¢uturhrﬁf,¢ haﬁﬁa!vma:f venicie or vessoh

(b} Promptly after Hling ane: oo oventmors thun 45
days ufter the dote of hiling porsuant 1o this section, the
kﬂ@dngsﬁﬁca_shdi—m;;wihﬁrkﬁﬁnﬁahi;ﬁﬁhtgﬂr'w'ﬁ
the writ and the noties o atiachment

{0} E”?’(}*I‘ptﬁ’y' after fling end in 0o event mgre than J0
d%}fh aftor the date of Slvg parsang (o ?M seetion, (he
tevying officer shall detoyin: a‘ﬁsl}.uxhngh\adthani?hv
ﬂaﬁﬁhﬂujaﬂﬁ“’%ff““ﬁﬁg“‘SV”HPJ§JK»fn:ﬁv%“ﬂ‘”
or vesset us shown b the record: of e ¢ fepartient on

the date of biog and shail serve such segab owner witha
copy of the writ and the ootice of strachment (v cortitied mall, return

(d) The lien of attachment acquired pursuant to levy "\ receipt requested ,
under this section does not affect the vights of a person
wheo 15 a bona fide purchuaser of the vehicle or vessel and
obtains possession: of both the vehicle or vessel and its
certificate of ownership. 7

(e} A failure to serve thﬁ dc&;nd,mt pursuant to
subdivision (b} or the legal owner pursuant to
subdivision (¢} shall not affect the lien created pursuart
to subdivision {a3.

(fy The fee for fiing and indexing each notice of
attachment, notice of extension, or notice of release with
the Department of Motor Vehicies is three dollars ($3).
Upon the request of any person, the Departrment of
Motor Vehieles shall issue 1ts certificate showing whether
there is on file, on the date and hour stated therein, any
notice of attachment, narning a particular person, and if
a notice is an file, giving the dete and hour of filing of
each notice and the naime of the plaintiff. The fee for the
certificate issued by the departmeant s two doilars ($2).
Upon request, the departruent shall furnish a copy of any
notice of attachment or notice atfecting a notice of
attachment for a fee of one dollar (81 per page.

Comment., Subdivision (e} of Section 485,390 is amended to provide

the manner of pervice of the writ end notics.



SEC. 16. Seculon HB%,.3%00 of =ne Code af S1vil Procedure i3 smended

to read:

418, 365"% (2 Toattach farm oroducts oranventery of
a4 going business, ¥ the Je t D ?'-;,w‘erz‘h the lovying
ofl;cer \hdﬁ pi.me HKEEPOT i e ol saet 3ptu serty for
a period pot e exveed 1 days ajimg:_.; ol period, the
defendant msy cuntinug f speraie his prey op business
at his own erpense prov rdes] of sales are final snd are lor
cash or the eou 'i-_-“t c' Lo For the ovorposes of this
subdivision. pdunvr** L ik ekt S S issted-
dpr-pesarartbror-thmt :';.m-%ﬂ“ﬁ Tl be deened the
equivalen! of a cusk pevinent, The levving oflicer shall
incur Lo labikity for seeept g paymment o the form of a
cash equivalont The proveeds from all sules <hall be
given to the keeper for the puiposes of the levy unless
otherwise authotized by the plaintift. if the defendant
does not consent or, in any event, after the end of such
10-day peried, the levying officer shall tuke such property

into his exclusive custody unless other disposition 1s made
by the parties to the acticn. At the time of levy or
promptly thereafter, the levving officer shall serve the
defendant with a copy of the writ and the vones of
attachment.

(b} Where property is levied apen pussuant o
subdivision {a), the defendant may apply for an order
pursuant to this ssmdni ston for the release of property ”M‘; popanT
. - e-Sufondartod-his-frmily. f SLENRTL_pUroud
Such apphcqtmn thall be made by filing with the court e subdiysien ()
and serving on the plaintiff a notice of reotion. Serviceon  \ of Section #£7:010 .
the plaintiff shali be made not less than ihree days prior \\—,-
to the date set for bearing, The hearing shall be held not
more than five days after the filing of the motion, unless .
for good cause, the court orders otherwiss, The notice of
motion shall state the reliel requested and shall be f
accompanied by an affidavit supporting any factual issues f
raised and points and authorities supporting any legal }
issues raised. At the hearing ou the motion, the defendant ]
has the burden of showing that the property, or 2 portion /

thereof, attached pursuant to subdivision {a) and the
proeceeds thersirom are -essenticl-for-the—snppert—ef V4

“himselfandHvis-farmnile L Upon such showing, the court shall . \
order the removzi of the keoper and return the ”{ gge@?' \
defendan*" t{} possessmn ai-‘ surh P opertyarisessentinfor e

and may make such




plher Than the

detendan? '

Correcarding)
N— ; o

further ovder as cle o
the piantif against
clatm. Such rrdder o
Bling pursient 0 ¢
reasonable resivicio s o
previcusly levied upon,

19 \L*Wﬂ";auu”’* v tha; i
:.!k}o.n ta.: L E £ EE}-“I

ievying officer hed
a going buginas
by the Secretir,

has aegired an

h ta: gﬂ S HT

£ i .*m‘:ﬂ S pEt TTe

that the plamitiif
‘ e Lo v preducts or
mventory of the wdent Weoen the property is erppe
ar timber to be the nabioe shad! be racarded in the
office of the county rocorder tize cesitty where the
sand on which the crops are growirg or on which the
timber is standing & lecated. Waere, on the date of
recording, the far: in v.._ml} *-;i.‘: CTOPRSs Are TOWINE BF on

1 bien

Lo e 7 the records

which the: tirober is standing standsn the name of a tiied
person) either-slone-or-tegetherwith-the-defendant the
recorder shall index such attachment when recorded in
the names of both the defendant and such-+hire¥person,_

In all other cases, the notice shall be filed in the office OF

the Secretarv of State. The fee for filing and indexing
each notice of attachment, notice of extension, or notice
of release in the office of the Secretary of State is three
dollars ($3). U'pon the request of any person, the

of e owun f‘j{i’

Secretary of State shall issue -hiaVeertlicate showing
whether there is on file, on the date and hour stated
therein, any nobice of atiachment, naming a2 particular
person, and if a notice is on file, giving the date and hour
of filing of each notice and the name of the plaintiff. The
fee for the certificate issued by the Secretary of State is
two dollars (327, A combined certificate may be issued
pursuant to Section 7203 of the Covernment Code. Upon
request, the Secretary of State shall furnish a copy of any

notice of attachunent or notice affecting a notice of

attachment lor a fee of one dollar (1) per page. A lien
acquired pursuant to this subdivision sha}i provide the
pluintiff the sume right& and prorities in the attached
property and proceeds of the attached property as those
of a secured party with a perfected security interest in
collateral where the filed financimg statement covering
the criginal collateral also covers proceeds. Promptly

after filing¥and 1h 16 #vent more than 15 days after the

date of flingypursuant to this subdivision, the levying
officer shall Mﬁ%ﬁmﬂmw

-aeh-the -pobec-ol-gitaehmentna il 8 copy of the writ and the notice

of attachment to the defandsnt and, in the case of crops growing or




timber standing ou real proveriv, to any other person identified in the

writ in whose neme the real property stands upon the records of the county

8t the address of such other persen as ghown by the records of the office of

the tax assessor of ths county where the propsriy is located .

{d) & failure to serve the defendant or any other person pursuant to

subdivision (a) or (c) shall not affect the lien created purswant to either

subdivisien.

Comment. The provision in subdivision (a) of Section L88.360 permit-
Ling payment by credit card where a farm or business is allowed to continue
operation under the authority of a keener is deleted because of the lack of
general provisions enabling the levying officer teo collect charged amounts
frem the issuer of the credit card.

Subdivision {b) is amended to conform to the general exemption provisions.
See Section 487.020 and Comment.

Subdivision (c¢) is amended to conform to changes made in subdivision (b)
of Section L83.010 and in Section LB8.310. In addition, the last sentence of
subdivision (¢) now provides that a copy of the writ and notice of attachment
must be sent both ito the defendant and to any other person in whose name the
defendant's real property {on which crops are growing or timber is standing)
stands upon the records of the county. This provision was cmitted fram the
Attachment Law as enacted. Compare subdivision 2a of former Section 5L2.

Subdivision (d) is amended to conform to subdivision {c}.
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B8EC. 16.5. BSectlon 4883.370 of the Uode of Mvil Procedurs is
amended to read: [This seendment 28 o nliernative to Lhe amendnent

of Sectisn 481.3160.1

488.570,  {a; To aliach an aovouns receivabie o a
chose in action, the levving ~fficer shali serve the acoount
debtor or, in the rase of an interest in or a claim undar
an insurance policy, the st ey with a copy of the writ
and the notice of attachmen:,

by Promniy atier sorviee on the accoeunt cehior or
insurer and in oo wvent more fhan 4% davs after the date
of service on the accounb deblor or insurer, the levving
officer shail serve the defendant sodd any other person
identified in writin:g by thes aceount debtor or insurer as -
an cbiigee with a copy of the wnt and the notice of
attachment. The levying officer shall incur no liability for
serving any person identified by the account debtor or
insurer as an obligee. A failure to serve the defendant or
‘other obligees pursuant to this subdivision shall not affect
the lien created pursuant to subdivision (a).

{c) Upon the written direction of the plaintiff in the instructions

given to the JeVying officer pursuant to Sectilon 488.030, where the property

levied upon is 8 peonegotisble instrument which iz otherviee negotiable

within Divisicon 3 (comnencigg with Section 3101} of the Copmercial Code

but which is not payable to order gr to bearer, promptly after service

pursuant tc subdivislon (e}, the levyircg offizer shell take -custody of

such nonnegotiable instrumont Lf it i3 in ¢he defendant’s possesslon. A

fallure to take custody of the uonnegotistle instrument pursuant to this

subdivision shall net affect the ilen vrected pursuant to subdivision (a).

Comment. Szction LI.YT0 is amended to provide for selsure of a
"nonnegotinble” instrument which, st the time of levy or thereafter, is
in the defendant's poasesslion. gGuch celzure {8 not a condition of 2 valid
levy. Seé’Civil Code § 995 {trancfer of “nomiegatiab}_e ingtruments” };
Com. Code § 3806 {commercial peper provisions generally applicable to

"nonsegotiabtie instruments").



i o hoar £ PO S P, = - % T LR s 1.
17, Sarties B89 B30 e e Soap L2 30 Brocstre s

émended to remd:

485 450, (w o atweob She uterost of @ defopdant in
persoral propeny beionging 1o e oslae of 2 deveuend,
whether U}f@%rﬁ’7'WﬁQWJ*“ﬂf‘E%Hyaihfiﬁvﬂﬂh
officer shall (1} fide & cony of the wrir and the notice of
attachiment it the effice ol the clork of the ~cid inv hich
the estate s being cdnunisiveed aad (%) cerve e
persanal representative of the decedon wilh o copy of
the writ and u ¢ b )

by Tromptly wbte S 0 e over b oo then 45
days after iovy, it Hhcer gluol serve (he
detendant wirh &iﬂ%i'ﬂféif wiboand he aodce of
attachmens A Tuilore o g s dsbonaast porsaant to
thiy subdivision shall vob adine e created purspant
to 5ubduismn {a). —

y The per&&nal reprosenfative shell report such E; which the
attac‘hmem to the couriy when any petition for Tstate 16 being
distribution is filed, administared

(d) Such attachment shall net impair the powers of
the representative over the property for the purposes of
administration,

qe) If a decrce orders distribution to the defendant,
delivery of the property shall be arderad (o the officer
making the levy subject to the claim of the defeadant or
any person (*Lumm;., s ander him. The pz'uperty shail ot be
delivered to the cificer moking the levy until the decree
distributing the interest has become final

Comment. BSubdivision (e} of Secuion 488.330 is amcnded to meke
clear that whe perscnal regrersen‘::.atiw L6 requirved to repert the attach-

ment to the probate court. Thiz amendment mekes po substantive change.

SHC. 18. Section #03.930 of tue Lode of Clvil Procedure 18 amended

to resd:

488.530. (a) Whenever property is or may be :

attached, upon application of either party or any third . \
person whose iriterest has been deterrained pursuant to by certified mail,
Section 689, after ressonehle notice to the other parti
and upon a shawinyg that the property is porishable or will
greatly deteriorate or depreciats in velue or for some

return receipt
requested, at
thelr last known

addresses,

-
ﬁ‘: .j”



other reason thut the interests of the pariies ‘.{fiil e E}egt
served thereby, the court may order thgt such pmpe,f}'ty
be sold or may appoint a receiver or direct the }ev}mg
officer to take charge of, cultivate, care for, preserve,

collect, harvest, pack; or sell such property.

{b) Hotwithetending subdivision (a}, if the levying officer deter-

mines that perishable property will greatly deteriorste or ‘depreciate in

value before a court order for the sale of the property conld be obtained,

the levying officer may imke any action necaséary to prescrve the value of

the property or eell the property. The levying officer is not liable for

& determination made as provided in this subdivision.

_:@;Any sale of such property shall be made in the
same rmanner that property is sold on execution and the
proceeds shall be deposited in the court to ahide the -
judgment in the action.

“; Where a receiver is appointed, the court shall fix
the daily #ee of such receiver and may order the plaintiff
‘to pay such fee and expenses of the receiver in advance
or may direct that the whole or any part of such fee and

-expenses be paid from the proceeds of any sale of such
—;prgpe_:rty. .

{e) :_:ﬁ,llixwpt as otherwise provided in this section, the.

1 PrO\.-‘iSl{)nS of Chapter 5 | commencing with Section 564)

| ;nd Chapter SA (commencing with Section 571} of Title

7 govern the appomtment, qualifications, powers, rights,

and duties of a receiver appointed under this section.
Comment. Subdivision (a} of Section 488.530 is amended to provide for
the menner of service of notice. New subdivieion (b} provides for the situ-
ation where the property is so perishable thst there s not ample time to

obtain the court grder nommelly reguired by subdiviaion (a).

BEC. 19. Section 4B83.560 of the Code of Civil Frocedure is amended

to read:



488560 (ur The lesving officer chall release an
attachrment vwhonever hie recoives a wriften direction 1o
that effect fram the plaintff, or 2 cortified copy of an
arder of the court in which the acbion 15 pending,
discharcing or disselving the attachment or releasing the
property. :

(b Where the property to be released has been taken
inte custody, 1t shadl be delivered to the person from
whom it was taken anless otherwise ordered by the court.

If such person cannot be tound %ﬂfiﬁ"}n‘tﬂu}ﬂ} where
the property was levied upon, the fevving officer shall e
retain the propurty bt give reasesable notice to such {féi certified mail,
persomyss to where he may secure ity possession. H, after Torn Tecelnt
30 days from the giving of such noiice, such person has | :: R

) s _ - gquegted, sent to
not ckﬁn1eqrthe property, the levying officer shqﬂ sell | o=20 Serson's 1agt
such property 10 the same manuer that property is sold | foown address,
on execution and deposit the proceeds, after first
deducting his costs and expenses, in the court to abide the
judgment in the action.

{¢} Where the property to be released has not been
tzken into custody, the levying officer shall release the
‘attachment by issuing a written release addressed to the
person served with the copy of the writ and notice and,
where the writ and notice were recorded or filed, by
recording or filing such written release in the same office.
Where the attached property is real property, the
plaintiff or his attorney, instead of the levyving officer,
may record the release.

(d) There shall be no liability for persons acting in
conformity with the release of the levying officer or for
such officers releasing such attac hments in accordance
with this section.

Comment. Subdivision {b) of Section 488,560 is amended to provide
the manner of service of the notice. The last known address of a person
from whom property was tsken but who can no longer be_ found within t};e
county will often be the address of the place where the property was

taken.

~26.



SEC. 20. Section 489.130 1s added to the Code of Civil Procedure,

to read:!

§ 489,130, Insufficient undertaking not wrongful attachment
489,130. Where the court.orders the amount of the undertaking
increased pursuant to Sections 489,220 or 489.410, the plaintiff's

failure to increase the amount of the undertaking is not a wrongful

attachment within the meaning of Section 490.010.

Comment. Section 489,130 makes clear that the mere failure of
the plaintiff to increase the amount of an undertaking when ordered
to do s0 pursuant to Section 489.220 {(undertaking to obtain a writ of
attachment or prc;ecﬁive order} or Section 489,410 (undertaking on
appeal) is not a wrongful attachment under Section 490,010. The in-
sufficient undertaking remains in effect pursuant to subdivieion (d)
_of Section 489.090, and the plaintiff's 1fability for wrongful attach-
ment pursuant to Section 490.010 is ilimited to the amount of the in-
sufficlent undertaking by subdivision (b) of Section 490.020. However,
where an order to increase the énnunt of the undertaking is not com~
plied with, the rights obtained by filing the insufficient undertaking
cedse as provided in subdivision (c)} of Section 489,090 and subdivision

(a) of Section 489,410.

[
SEC. 81. Section 489.230 of the Code of Civil Procedure is
amended to read: _ . .. o o . —e

t:3&9}.12.30. (i)all Th-sel z:lqtiae of ;
attaciment shall include a statement, in a form adopted
by the Judicial Council, advising the defendant thatp tﬁe
?ndgftafmg Iﬁas beéen ﬁ;ﬁd and informing him of his right
0 object to the undertakin; th i i
& opiect o the g on the grounds provided in

‘ __ b tective order shall i ¥
e protective order shall include a sta b
@#mm}m}le to the one required by subdivision (t;)’::gfev
content of which shall be prescribed by rule adopted by -
the Judicial Council. ) _

Comment, Section 489.230 ig amended to make clear that th§
atatement required by subdivision (a) i to be included in the notice
of attachment provided by Section 488.020, The amendment of subdiyvie
sion (b) is technical. “
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C e e oo o CEeil Cpossdure 1s smended

BEC. 2. peotion ST IR VIS SRV e R
to read:
Y310 el Lo erﬂmt:].,é* potiee-to “‘f: ?!uir:tif{ia Y AL IN
defendant whose properiy has beern or is subject to veing
attached and who bes popeared in the wcuon may apply STRIKEOUT

to the court in which {he gt s nendin, or 10 a wril
_ of attachment i1s levied in anether comniv, o a court i
such county having jurisdicton n coses insobvieg the
amount specified in the vt for an order permitting him
has-beor-or-issublori-totrn-alitiebod-

!a.;,_‘ ¥Whenever a writ 18 issusd, 2 defendant who hag appeared in the

A e e S ey e A S

action may apply on niiluvad wotlon to She court in which the action is pending

for an order permitting the defendant to substitute an undertaking for any of his

property in the state which has been or 1s sublect to being attached, Where

a writ is issued to 8 county other than the county where the action is pending,

& defendant who has appetred in the action may spply on noticed motion to a

court in such couxity having jurigdictien in cases involving the amount speci.-

fied in the writ issued to such county for an order permitiing the defendant |

to substitute an undertuking for any/SioBelty in that county which has been

or is sublect to being attached.

(b) The application shall - include a statement,
executed under oath, describing the character of the
defendant’s title to the property and the manner in
which he acquired such title.

(¢) Before making such order, the court shall require
the defendant to file with the court in which the’
application is made an undertaking to pay the plaintiff
the value of the property reieased not exceeding the
ammount of any judgment recovered by the plaintiff in the
@ action apainst euebn defendant. The amount of the .

— undertaking filed pursuant to this section shall be equal
to the lesser of (1) tre value of the property attached or
preveated irvin beig oftwched Lo (o tc amount |
specified by the writ to be secured by the attachment.
The court shall issue such order upon being satisfied that
a sufficient undertaking has been filed. _

(d) Where an action is against more than one
defendant, any defendant may make such application.
The filing of an undertaking by such cefendant shall not
‘subject him to any demand against any other defendant;
however, the levying officer shail not be prevented
thereby from attaching, or be obliged to release from
attachment, any property of any other defendant. Where
two or more defendants have an interest in the same
property, a joint application and undertaking shall be
flad to secure the release of such property.




éomﬁéﬁt. Subdivision {a} of dection 489,310 i{s amended to make
clear that,where a writ 1a issued to a county other than the county
where the action 1s pending, the defendant may apply to either the court
where the action is pending or the court in the other county for an
order allowing him to substitute ap undertaking for property which has
been or 1s sublect to being attached. The order of the court in the
other county may allow the release caly of the property in that
county whereas the order of, the coutt where the action is pending may
release property throughout the stare. The amendment also provides
that the defendant applies on noticed motlon rather than “upon reasonable

notice to the plaingiff."

-1



SEC. a%. Sectlon 490.010 of the Code bf Civil Procedure 1s

amended to read:

490.018. A wronghul stiachment consists of any of the

followmg:

{a) The levy of a wiit of attachinent or the service of
a protective order in an action in which attachment is not-
authorized, except that it is not a wrongful attachment if
both of the followiig are established: o

(1) Fhe levy was not asthorized solely because of the -
prohibition of subdivision (¢} of Section 483.010.

(2) The persan whao sold or leased, or licensed for use,
the property, furnished the services, or loaned the money '
reasonably believed that it would not be used primarily
for personal, family, or household purposes.

(b} The levy of a writ of attachment or the service of
a protective order in an action in which the plaintiff does
not recover judgment.

(e} The levy of a writ of attachment obtained pursuant
to Article 3 {commencing with Section 484.510) of
Chapter 4 or Chapter 5 (commencing with Section
485.010) on property exempt from attachment except

'where the plaintiff shows that he reasonably believed
‘that the property attached was not exempt from
- attachment. :

{(d} The levy of a writ of attachment on property of a
person other than the person against whom the writ was
issued except that it is not a wrongful attachment if=tt-of

Hhefollovwing-orisk

eved that the property

plaintiff shows that he reasonahly beli

attached vas the property of the defendant and that he made the

levy in good faith .



Comment. Section 490.010 provides # statutory cause of uction for
wrongful attechment in foar specific situations. As Section 4906.060
makes cleur, the Gability provided by Sectron 450.010 is et exclusive.
The defendant taay pursus his commen lw remedies if he cvhooses,

Subdirivion (a}. Subdivisien (a} provides thut wrangfu! attach.
ment oeenrs whan a writ of attechment v levied or n protective order
12 werved in an action where gitschment is not authorized. An exeention
is provided, however, which protects the plaintidf where kevy 15 not
suthorized because the guods, services, or nioney furiished were sed
primarily 1or constiiner purposes hut the person whi furnished theny
Fensonipnty beieves tnar Yhey woukt not be so Laed TS provisen
14 gased on 4 porten of sinuivision (o) ol tormer Meefion a9 whinh
provided Tor revovery where Sthe pestrainiog order or the gtinelonent
is discbursed on the grosnd that the ;:Inéf.;:tif’!‘ win net entitted thersto
ander Seetions 247 o 287 2 dnelae”

Grodirisins 7). Subdivision (B provides that wrongful atteehment
pevats when a writ of attacloment 4s levied area protective osder is
seryrd whore judiment an the aetion s oot i Divor of the plaintiff.
This peovision w Rased o aratlsr twrtion of subdivision {a) of
Torier Section S which provided [or recovery where Y the defendant
reeovers piigmenat.”

Nuhdivizion (el Subdivision {v) provides that wronieful aftnehment
oveurs when Hie pirintiff favies un ex parte writ of gttachent on prop-
eriv wineh is exempt from attachient exeept where the writ was ob-
trined under Chapter 12 (Touresident attachiment) of thistitle or where
the plaintiff veasonably trelieved thut the properiy was not exerpt from
attnehment. 8ee Neetion 447 D20 (property exempt from attachment).
The determination that the preperty was not exempt made purﬁuzmt to
Qertions 484,520, 455.220, or 483.540 does not preclude w fnding that
{he phuintiff acted unreasorably. For example, the determination may )
hisyo heer based on false affidayifs or inuileguate investigation by the
nliintiff. Attachment of exempt projicTty Wik clussified as a form of
Lhnse of process, See Watte Eightp (oo v Wﬁn!ffxan: ﬁﬂ'ﬂﬁl.?d 336, .
qi 438 1724 345, 353, 6o Cal, Bptr. 697, U5 (1268) ; MceNabb v.
foprnes, G2 Call App. 337, 2hs P48 {(1928).

“oidivision fd). Subdivision (d1 priovides that wrengful attach-
pent oeetrs whes g writ of attachment is levied againat propecty of u
Bereet: other 1hss the perRin apatusi whom the wTH i insned. This will
ceeneeradin o o nonparty ol mey ineinde w1 codefendant,

Subdivision {4} ip amended to broazden the exception to the plaintiffis
ptatutory 1isbllity for sttechment of a third person's property. The amend-
ment makes clear thet a plaiﬂtirr'wha scts reescnehbly and in good faith is
not liable under this chapter o & third person whose property is attached.
Under thia subdivision as enacted a plaintiff would have been excused from
1iability only in the limited situsticn where he relied in good faith on

ownership registered or recorded in the defendent's name.



e i Dinder former

4F

liwe -t pesnedy of p o third peraon was to fils o eovmiTinint (n inter-
vention isee feshare o Goldberg, T2 Uil Anpd 592, 44 Cal. Rptr,
Sl MER 1 g thindoparty elaim under Code of Civi! P eaveditre See-
Vs Gf, ar g osepnekie petien for domnges for eonversiot s, trespuss, or
ace Meblicefers vo Bolemon, 11 Col App.2d 106, 53
Sononte Valley Bank, 5% Cal. 136
sio Fayler oo Bornkoim, 5% Cal App.
sierally 3 B WIThIN, «CALIFORNTA

sl pdhiep Purt
ALy (1936 Eifeards
fsebiobor for specifie recavery |
B D20 A3 (MR L Mee pene
Provknrrr Suferconent of Judgoiont §% 103115 nt J468-34 81 (24 ed,
PPy Sabddtvivion {AY does et peecivede such aciions {ree Reclion
BB 00 B pror bdes astatnbiary altesputiv



SEC. 2h,  Section 491,010 of thke Code of Oivil Procedure is

amended tc readi

491,010, {2} #my. Upon application of the plaintiff, the court

may order any person owing debra to the defendant, or having in his

possession or under his contrel any personal property belonging to the
defendant, wmay ke reguived to appesr before the court and be examined

on ovath regarding such property. Tie plaintiff's appiication shall

be accompanled by an affidavir showiug that the person named therein

owes debts to the defendant or bas in hia possessiun or under his

control personsl property belongling to the defendant,

. »

(b} The plaiutiff shall give'thé defendént at least 3 days notice

of an examination ordered pursuaat to this chapter,

@_JQ;H the person ordered to appear pursuant to this
section fails to appear, and if the order requiring his
appearance has been served by a sheriff or some person
specially appointed by the court in the order, the court
may, pursuant to a warrant, have such person brought

before the court to answer for such failure to appear.
(a) o teFaAfter such examination, if the person admits that
* heis indebted to the defendant, or that he holds property
belonging to the defendant, the cowrt may order that
such debt or property helonging to the defendant be
attached in the manner and under the conditions
provided by this title and that any amount owing be paid
to the levying officer. 1f the person admits that he holds
property which belongs to the defendasit and in which he
-claims no interest, the court may order that such
property be delivered to the levying officer on such

terms as may be just,

Comment. Subdivision (a) of Section 491.010 ig amended to provide

for the plaintiff‘s appllcation énd supportlng affidavit. See Section

LB2.0h0 {genersl requivements Tor affidavitej. Former Section 5k5 did

not apeclfy the procedure for obtaining the order for en examinetion.

Subdivision (b) requires the plaintiff to give the defendant notice of

the examination of a third person.
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