#36.35 3/19/75

Merorandum 75-25

Subject: Study 36.35 - Eminent Domain (Possession Prior to Judgment)

Attached as Exhibit I is a letter from Mr. Dankert, a Commission con-
sultant on eminent domain. Mr. Dankert is concerned that the recent adop-
tlon of new Article I, Section 19 of the California Constitution, may have
deprived the condemnor of the right to immediate possession. He reguests
that the Commission sponsor urgency legisiation to restore the right.

The staff is not convinced by Mr. Dankert's argument, and doss not
believe, should the case ever arise, that a court would hold that the adeop-
tion of new Section 19 has the effect of eliminating the right to immediate
possession., The crux of Mr. Dankert's argument rests upon a Comment in the
report of the Constitution Revision Commission to the effect that the com-
mission also recommends enactment of implementing legislation to take ef-
fect at the time of adoption of the constitutional amendment. However, n
lock at the implementing legislation proposed by the commission reveals
that it is nothingbut reenactment as a statute of the precise language
deleted from the Constitution, so that it will not be lost. See California

Constitution Revision Commission, Proposed Revision of the California

Constitution, Part 5 at 3k (1971). The report of the commisslon makes this

clear:
Conversion to statutory form may be advisable for two primary
reasons. The provisions may be so detailed as to have no place in
a Constitution which is supposed to set forth fundamentel law. The
nature of the provisions may further regquire the flexibility that
only the statutory form can pravide. Id. at 33.
The commission was apparently unaware at the time it made its recommendation

that the essence of the constitutionsl provisions that it recommended be

continued as statutes was already embodied in Code of Civil Procedure



Sections 1243.4-12L3,7. These statutes are not specifically tied to former
Section 14 of Article I and, in fact, Section 1243.5 was amended in 1961
upon the recommendation of the Law Revision Commission to in part delete the
specific reference to Section 1k.

This analysis is bolstered by the observation that, while the commission
did sponsor its recommended revision of the Constitution, it never sponsored
its recommended implementing legislation; to have the implementing legislation
enacted would have been silly in light of the fact that Sections 1243.4-1243.7
already embody its substance in more detail.

The staff has previocusly had correspondence on this matter with the City
of Glendale, and has been able to satisfy the city that the repeal of Section
14 and adoption of Section 19 did not eliminate the right to immediaste pos=-
session. See Exhibit II {yellow).

The Commission, in its discussion of immediate possession in the eminent
fomain recommendation, has assumed that existing law still exists as imple-
menting legislation under Section 19 and makes its recommendations for change
aceordingly. The staff bellieves there is no need for urgency legislation on
this matter.

Respectfully submitted,

Nathaniel Sterling
Assistant BExecutive Secretary

-



Memorendum T5-25

EXHIRIT I
.
Thowas M Pan lu*rt
ATTORMEY AT LAW
PETER M, HUETZING BOST SFFICE BOX 1443
ASEOC|ATE VENTURA, CALIFOANIA 9300

"TELEPHINE BR3-A6GTT

March 13, 1975

Mr. John H, DedMoully

Executive Secretary

California Law Revision Commission
School of Law

Stanford, California 94305

RE: Right To Possesasion Of prublic
Agencies Prior Tc Judgment

Dear Mr. DeMoully:

Article I, Section 14 of the California Constitution,
which provided for immediate possession prior to judgment in
rights of way and reserveoir cases, was repealed with the adop~
tion of Proposition 7 {Declaration of Rights} in the general
election of November 5, 1974, In its place also as a part of
Proposition 7 was adopted Article I, Section 19, which provides:

"Sec. 19. Private property may be
taken or damaged for public use only when
just compensation, ascertained by a jury
unless waived, has first been paid tec, or
into court for, the owner. The Legislature
may provide for pessession by the condemnor
following commencement of eminent domain
proceedings upon deposit in court and prompt
release to the owner of money determined
by the court to be the probable amount of

just compensation.”

Article 1, Section 19 appears to contemplate legisla-
tion authorizing prejudgment possession. In this regard, I 1
direct your attention to the comments on Article I, Section 19

lﬂs originally proposed by the Constitution Commission
it was numbered to Section 16.



Mr., John H. DeMoully
March 13, 1975
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of the Callifornia Constitution Revision Commission, which are
attached hereto, along with the text of proposed Section 16,
which actually became Section 19, and the text of prior Section
i4, Of special concern to me is the last paragraph of the
comments of the Congtitution Revision Commission, which provides:

“The Commigsion recommends enactment of a
statute, to become effective upon approval by the
people of this amendment of the Constitution,
preserving the rights of immediate possession
given in present Section 14 to certain public
agencies."”

These aomments appear to loock to future legislation. (See also
the attached analysis by the legiszlative analyst.) To ny know-
ledge no such section was enacted in 1974, From what you have
recently told me, the Law Revision Commission's section that
might be applicable is C.C.P. Sec. 1243.4, which provides:

“In any proceeding in eminent domain
brought by the State, or a county, or a municipal
corperation, or metropolitan water district,
municipal utility distriet, municipal water district,
drainage, irrigation, levee, reclamation or water
conservation district, or similar public corpora-
tion, the plaintiff may take immediate possession
and use of any right-of-way, or lands to be used
for reservoir purposes, required for a public use
whether the fee thereof or an easement therefor be
sought, in the manner and subject to the conditions
prescribed by law,"”

Unfortunately; this section was enacted in 1861:

It is to be further noted that the proposed effective
date of the Law Revision Commission's eminent domaln legislation
is July 1, 1977. 1In the interim period between November 5, 1974,
and July 1, 1977, it is logically arguable that there is no
right to prejudgment poassession under California law because the
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necessary implementing legislation has not been enacted. Thus,
we have a very possible hiatus in the law, The solution is to
enact urgency legislation covering the matter. This could be

done by a simple statement affirming the present legislative
scheme. ‘

The attention of the Commission to the above matter
is urgently requested.

Very truly yours,

S

T v (b
THOMAS M, 'DANKERT

Congultant to the Law
Revision Commission

T™MD : jp
¢ For all members of
the Commission



ARTICLE I—-REVISED PROVISIONS 25

~ Proposed Conatitution
Baction 10

Her. 16. Private property may be takes or damaged for
ublic use only when just compenahtion, ascertained by w jory
ciems walved, has first been paid to, or into court for, the
wner. The Tegisleture muy provide fur possession by the con-
tempanr following comtencement of eminent doosin Droceed-
‘nge on deposit in eourt and prompt relemse to Lhe owner of
uvonsy determined by the vourt o be the probable smount nf
41wt rompensation. .

Existing Oonatitution
Baction 14

Ree, ¥4, Private property rhall not be taken or damaged
for pubbic nse withew! just sompewastion having Arst heen
made o, or paid inte seurl for b oener, and ne right of
way or lunda te be wwed for reservenr porponen shadl be appro-
printed to the uae of mny corporstion. except n manicipal
earporRtion or & euatnty or the State or melropolitan water dip-
trict, mueicipal utdidy dicriet, monicipel water distriet, drala-
e brrigation, Ievee, reclatiplion iy waler ernnervation dis-
teiet, or stonifas puslie sarporation until foll compensation
torefer Gr firet mude i meney or swcertpined and paid
inte conrt for the owner, ireeupective of tuy benefiis [rom any
impreerment proposed by auch corporation, whirh comprosa-
tion shull be ascertiined hy n jiry, unless n jury Y walved,
an in other riell cares in & court of record. as sball be pre-
acribed by biw; nrovidel, that in any proweeding s emineot
dmatn hrought hy the Blate, or » cously, of & municipal cor
poration, or meiropelitan water dinirlet, muntcipal utility dis-
trict, municipal water distriet, drainage, frrigation, leves, recla-
mation or water coomervation district, ar aimilar public
corporalion, the aforemnid Htate or municipslity or eounty or
putlie corperation or distriet aforemnid may teke hmruediate pos-
wesnivn and use of any righl of war or lande (o be used Tor gen-
ervoit porposes, required for a publie use whether the fee
thereol or ap essement thecefor be sought upon frst commenring
eminent domgie proceedings according to iaw in & court of com-
petent jurisdiction and thereupon giving such securlty in ibe
way of wmoney deposited am in the court in which such proceed-
inge are pending may direct, snd i such amounts ar the court
may determive to be rensonably ndequate tn secure 4o the owner
of the property sought 1o be tsken immediste payment of Just
compensation for such taking and any damage incidest thereto,
inctudlog dameges mustzined by reawon of an adjudication chat
there in ho necesnity for imking the properly. sa soon sa Lbe
wme can be ascertaloed aevording (o law. The court may,
upor motion of any party to waid eminent domala procesd-
inge, after such notice to the other pattien an the cowvrl may
presceibe, alter the wrmouni of auch security so required In
much grrecredings, The teking of priviie property for » railroad
tun by stemin or electric power for logging or lumberlog pur-
posen whall be deemed a Laking for & peblic use, asd any per-
son, firm. company or corporalen taking private property under
tbe law of eminent domain for suchk pucposes shall thereupon
and thereby become 3 common carriez,



PROPOSED REVISION OF THE CONSTITUTION

Cemment: Existing Section 14 requires payment of juat compensation for
nrivite property faken or damaged for public use through the power of eminent
domain, The Commission pevononends that this proviston, and the right to hiave a
Jury deternine the amount of empensation, be petained.

The final sentenee in Nection H deelares that certain lopging rrilroads consh
bute a public use aud wre common carriers, This provision was enaetied for bis
tarie purposen and the same result could have e accomplished through statute

CBevause it is ebsolete, the Commission reesmpends that it be deleted, )

The bakinee of existing Section M4 is conevrned with “bnmedinte possession ™
uf property by speeified povernmental entitios, *“Tmmediate possession™ oevites
when the condemning agencies fake possession of the property before the finsl
amount of compensation Yan been determined by & Jury, This practiee resulted
(rim the neeessity of cbtnining possession 1o complete publie works before de.
termination of the finnd compensufion by a ienpthy judicial process. In the ab-
aesee of sueh a provision, the single owner of 4 traet taken for freewny eonstrue-
tinn coudd delay completion of the entire preject for several years, Binee the
puwer to tike by emntient domain is elear, nrndl only the amount of compensation
ts it doubt, sueh delayve are annecessury, Over the venrs Seetion 14 was atuendd
several times to permit the State, eountivs, municipal corporations, metropolitan
wuter digtricts, munivipal wtility disteiets, munteipal water districta, deainage,
irrigntion, levee, reclamation or wiber ennacrvation districts, or ““elther gimilar
public eorporations’’ to take prier pussession for reservoirs and rights of way
unly. The phrase "‘other similar publie corporation’’ has never been construed.

There huve bren many unsuecesklul attompts to ereate additional agencien arml
purposes entitled to rights of prior possession, The Commissinn recommends that
the existing specifie references 1o apenciea and purposes be deleted and that the
Legisluture be specifivatly authorized 1o provide for righis of prier possession,
The Comwtission propesnd provides for o deposit of money inte court by an
ageney taking by prior possession, the meney to be released prompily to the
ewner of the properiy. This device, which i presently provided by siatute,
uasitres that the properiy pwner will at pnee reeeive in substance the amnt of
the wward.

This recommended change in the law of prior possesaion confarms to the reecin-
mendativn of the Califeroia Law Revision Commission, which han done extensive
researeh ott the stthjeet of prior possession.

Thie Commission reeommends enactment of s stutute, to become effective upon
appravil by the people of this amendment of the Constitution, preseeving the
rights of immediate possession given in present Scetion 14 to eertnin publie
ageneiea. -




- the same as for citizens, and revision of eminent domain provisions. Deletes, smong ot

DECLARATION OF RIGH1S

Ballot Title

DECLARATION OF RIGHTS. LEGISLATIVE CONSTITUTIONAL AMENDMENT, Reorganizes and sub
tively amends various provisions of Anicle 1 and. relocates pertions of Articles IV and XX of California Constitu
Amendments include, among others, right to interpreter at state expense for criminal-defendant who cannot unders

- English, provision that court may grant release on own recognizance, provision that property rights of noncitlzens t

15, provisions respecting «

inal libel actions, provisions regarding right to sell or rent real property, provisions concerning acqu_lsition::of; land:
public improvements. Financial impact: No increase in government costs. , :

“FINAL VOTE CAST BY LEGISLATURE ON ACA 60 (PROPOSITION 7):" ' /W (":

ASSEMBLY-—Ayes, 57
Noes, 16

“ . | Analysis by Legislative Analyst

PROPOSAL;

tution, which declares the fundamental rights of the

This proposition revises Article I of the State Consli-

people of the state. The proposition (17 deletes obsolete
provisions, {2) clarifies existing law, (3) puts into the
Constitution some rights which now exist in the federal
Constitution, {4) defines the rights of those charged
with crime, {5) authorizes the Legislature to revise
eminent domain and grand jury proceedings, and- (8)
deletes matetdal suitable for statutory enactment,

Obsolete Provisions Deleted. The proposition deletes

two provisions from the California Constitution because
.-+ the United States Supreme Court has found they con-
flict with the federal Constitution. One provision relates

to

trial court procedure when a person accused of

- erime chooses not te testify on his own behalf. 'The other
provision relates to discrimination in res! estate trans-
actions.

Clarification of Existing Law. Tirst, the proposition

says the noncitizens have the same property rights in

- California as citizens. Second, the proposition says that:

rights guaranteed by the State Constitution are not de-
- pendent on those guaranteed by the federal Constitu.

tion, )

_Federal Rights in State Constituion, The proposi.

tion puts the following three rights into the State Con-

stitotion. These rights presently are contained in the
federal Constitution.

{a) The Legislature shall make no law respecting the

establishment of religion,

(b) A person may not be deprived of life, liberty, or

-property without due process of law.

(¢) A person may not be denied equal protection of

the laws,

Riglits of Persons ‘Accused of Crime. Presently the
. State Constitution gives specific rights to persons sccused

of

crime. This proposition adds the following:
{1} The accused person hns the right to be con-

" fronted with the witnesses ngainst him,

(2) The accused person has a right to have the as-
sistance of a lawyer. '

25

. property before the trial takes place by

SENATE—Ayes, 27 , TR
Noes, 4 P

~ {3) The accused person has a right to be. persor
present with a lawyer at the trial.
{4) If the accused person does not understand I

_lish, he has the right to an interpreter,

{5) Instead of heing released on bail prior to t
the accused person may be released on his or her
recoguizance at the discretion of the court.

These rights alveady exist either in the United St
Constitution or in present law., The amendment m:
them part of the California Constitution. ' :

Revision of Eminent Domain Procedure, If a s
or local government takes real property for public
the owner of the property has a right to be compensa
if the owner of the property and the government
agree over lie proper amount of compensation, the
pute is settled by a tral, e

Presently, the government may take gassesslon of

epositing mo
with the court as security for payment. “oourt
cides how much the security deposit must be, This |
cedure is called “immediate possession,”

The present Constitution lmits the power to take:
mediate possession to specified governments, in specil
circumstances, and for specified uses.’ sil

will allow the m&mmmm_d‘t}ts_nﬁl_wmb Egn
ossession. may take place, and who may nct as a ¢

|
Grand Juries. Presently the Constitdtion Trequi

cach county tu summon a grand jury once each yc
Without changing that requirement, l-tryl‘nis propasition
lows the Legislalure to provide for summoning m
than one grand jury each year. :
Deletion of Material Suited for Statutory Enactme
The dpropusitfon deletes froin the Constitution {a) -«
tailed rules of criminal indictment procedure and (
illei?led rules of procedure in criminal prosecutions
ibel. :

FISCAL EFFECT: :
This proposition does not incréase government costs.
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Pebruary 2, 1275

Mr. John H. DeMoully, Executive Secretary
California Law Revisicn Commission
Stanford, School of Law

Stanford, California 94305

Dear John:

TOMMITTEES

EndoaTtion

JUZICIARYT, VICE CHAIAMAN

LaaoR HELATIONS

CERETITUTHINAL AMENCMENTS

SELECT COMMITTOE o8
FEVIGON OF THE
Ceresnationg CobDe

CHLIFOHNIA LAW FEVISION
COM M L5105

G MG L 0N R
SHECIAL KOouCaTiON

wWould you please reply to Richard Marston,

Glendale City Attorney.

Does AR 11 need to be amended to take care of

his problem?

Sincerely yours,

ELZEEER MCALIS‘ﬁ(

AM:ia
Enclosure
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CALIFORNIA

January 28, 1975

Mrs. Carlyn ¥. Reld v
League of California Cities

1108 "0O" Btreat

Sacramanto, California 95314

Re: A3 11, Buminent Domain and 0IP‘'s,

Lear Carlyn:

Help! Somebody has stolen my 0IP! Rumor has it that
it was removed from its resting place in Article i, Section 14
of the Congtitution by voters in the November election who didn't
kxnow any better. They "traded" by leaving behind a new Section 19
which leaves it up to the Legisiaturs to repalr the danage. Please
note that C.C.P. Section 1243.5 only talks about "if" the plaintiff
is authorized by law to take immediate possession. WwWithout Article
1, Section 14, there is no more “if". I note from your circular
$1-1975 that AB 11l will, among other things, “"revise procedures for
obtaining corders of irmediate posseesion®. I hope they don't
forget, in the process, to restore the avthority for an 0IP. If
something isn't done as an emergency measure, many of us could be
in a lot of troubla.

To my friend, Assemblyman Al McAlister, I would ask
{with apologles, in advance}:

Oh where, ch where has my O0IP gone?
Oh whers, oh where cazn it be?

with its "O% cut short,

And its "I” made long,

Oh where, oh where can it "p"7?

Very truly yours,

Fichard W. Marston,
RWM/ps City Attorney

cc: Honorable A. MceAlister
lHonorable M. Antonovich




ab L1 Februavy %, 1w70

Rlehard ¥w. larsgon,
{ity Atvorney

53 Laar Brosdusy
Glendale, tGaliieraia 7i4Us

B

et M. Aravoo:

anke:d e o raspond to your

Adserbivasn Alister [edlistey has
np A% Il and orders of lmeediate

letter of Jangary Zo, 1473, coonarning
pusasaglion.

¥ou express ¢oucern Lodl taere 18 ao Louger any statutory authoricy
for an orvder for Lmediate possgedsion in viaw of the substitution of
Section 14 for former Section 14 ef drticle I of the Lalifornis Consti-
tution. You have overlooked Section 1I43.4 of the Code of Civil Froce~
dure which coutioues in statutory form the asuthority formerly duplicated
in Section 14 of Arcicle 1. Accoxdingly, there Ls no nced for an ecer-~
200¢y poadure to guthorize ordars of imnedlate possession.

You alse ask whather AB 11 gatisfactorily covers the ratver of ip—
mediete possmession. AH 11, wilch 18 drafted in lizat of the adoption of
the measure which rasulted 1o the substitutlon of new Seciion 19 for old
Sagtlon 14, will inmplenent Scection 19 by exterdioyg the right of lmuediate
possession to all copdauners for all purposes--not just rights of waya
and lands to be usel for remervoir purposer-—bub at tha same tiwe will
provide procedural protsetions Jdesigned to pravent abusa to tha right of
varly powdesgicn,

1 know that you w11l Se iaterested in the zack 'found veport on
AU 11 {and the L0 cther bills dn ik ewlnest domaln packaze}. This
Teport should he distribuced lats tids month, and you will receive a
copy. Lf you would like to have Your asoe added to the 1isi of persons
and orpanizatiouns to whow we sead coples of pamphilets distributed on a
complimentary basis, please complets and return fue anclosed blue form.

I hope tnat this letber will gatiafy you thac oo ifmediate problem
is preseuted by ths sdoption of the measure ar the .ovember alection.

Sincerely, ' "

e
John H. Ledoully ‘
Zxecutive Secretary

wHD 12§
et ton. Alister Modlistaer
Mrs, Cerliyn I, deid



CALIFORNIA

OFFICE OF THE CITY ATYDRNEY 513 EART BROADWA Y
SLENDALE, CALIFORMIA 31208
TELEPHOKE [213) 056-2088

John H. DeMoully, Execucive Secrelary
California Law Revislon Commission
Schonl of Law

Stanford, California 94305

Re: ARll and Eminent Domain OIP's
Our file Wo.: F5L-71R.

Dear Mr. DeMoully:

Thank you for your ietter dated February 5, 1975.
I agree that the authority for OIP's has been covered by
C.C.P. Section 1243.4. You are guite correct also that I
overlooked that section before writing Mres. Beid. The next
time I'm in a clever or poetic mood, I'1l try spending a
little more time with mmy law books instead.

I will appreciate receiont of a copy of your report
on ABll, =t al., Enclosed iz the completed blue form which
you kindly furnished with your .etter. Thanks once again.

Very truly yours,

J/&{D Wff fig éﬁ{‘*“*”:&"—

Nichard ®. Marston,
RWM/ps City Actornsy
encl.
cc:  Hon, Alister McAlister
Hop. Mike D. antonovich
Mrs. Carlyn ¥. Reid



