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First Supplement to lMemorandum 75-21

Subject: Study 36.300 - Eminent Domain

Attached as Exhibit I is an opinion of the Legislative Counsel
concerning AB 11, the Commission recommended comprehensive Eminent
Domain Law. |

Attached as Txhilbit II is a letter from Tom P, Gilfoy, Southern
California Edison Company, concerning AB 11 and AB 486. The letter
supports the position that AB 11 and AB 278 (the Comrission recommended
bills) are superilor to AB 436 (the Uniform Eminent Domain Act).

You may want to read this material prior to the meeting.

Respectfully submitted,

John HB. Delfoully
Fxecutive Secretary
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STATE OF CALIFORNIA @ @ P W
OFFICE OF LEGISLATIVE COUNSEL

Sacramento, California
March 5, 1975

Honorable John Stull
Senate Chamber

Eminent Domain- §144%

Pear Senator Stull:

You have asked a nunker of queatibns relating to
eninent domala based on ths assusption that Assembly 2il)
Mo. Ll as introduced! will ba enacted into law.

QUEBTION N0, 1

Dogg there exist any nprovision in A.u, 11 for re-
duoing one's property tax liability when the land in guestion
nas been condemned* but not £inally acguirved by the Depart-
ment of Traagportation?

CPINION %0, 1

There exists no provision in A.B. 11 to reduce taxas
on conderned property pending f£inal acguisition by a state,
county, Or governmental AGOnCY.

i fierainafter referred to as hA.5. 11,

2 Al we understand thie question, the term "“condenmned” refora
to & polnt in the Jrocesding prior to the time that title
passas to the condemnor.
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ANALYSIS HNO. 1

Section 4936 of the Revenue and Taxation Code
providea for proration of property taxes between the con-
cemning agency and property owner and cancellation of
property taxes where property 1g acquired by the stata,
county, or other public agency. The date for proration
or cancallation of property taxes ".,. shall e at the tirae
title was transferred to, or possegsion was taken by, the
public entity, whichever time the court determines to have
first occourred.”

Section 4936 further provides that: *For the pur-
pose of this subdivision the data of possession shall be the
date after which the plaintiff may take possession ag autho-
rized by order of the court or asm authorized by a declaration
of taking."”

Section 1268.030 of the Code of Civil Procedure’
provides that title to the property shall vest in the state,
county, or public agency when a certified copy of the final
order i1s recorded in the county where the real property is
located, fThe £inal order isaues upon the application of any
party 1f the court finds the judgment authorizing the taking
of the property is a final judgmaant with respect to whicn
all possibility of direct attachk i.e. thereon by way of appeal,
motion for a pew trial, or motion to vacate tha judgment hLas
beaen exhausted (Sec. 1235.120, C.C.P.).

In City of Ontarie v, idelber, 35 C.h. 34 751, the
property ownar contaendeq he should not be responsible for
taxes accruing on his property during the city's unsuccessful
appeal on the issue of compensation for the preperty to be
condemned., Anplving Soction 4956 of the Ravenue and Taxation
Code, Zelber arguad that entry of jJudgment alone was sufficient
to divest him of title since the practical effect of judgment
was to preclude him from renting, selling, or develeping lhils
land.

Although the court agreed that condemnation pro-
ceadings did somewhat cloud title to Helber's property, he
neverthelass was entitled to all rents, issues, and profits
from the land and unitii auch tixo as the Jovernment agency
recordad the f£inal judgment, the property tax liability
rested with the property owner {City of Ontario v, kelber,
supra, p. 755).

3 All references to gections of the Code of Civil Procedure
are reforences to proposed sections contained in Assembly
Bill Ho. 31, as latrxoduced, unless othaerwise noted.,
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fSection 402.1 of the Revenue and Taxatlon Code
provides:

. ™n tho assessment of land, tha asssgsor
#hall consider the offect upon valiue of any en«
forceable restrictions to which the use of land
may be gubjected. Restrictionsa shall include
but are not necessarily limited to roning
restrictions limiting the use wif land and any
recorded contractual provisions limiting the
uge of lands entered into with a govarnmental
aAgenoy pursuant to state laws on dpplicable
local ordinances,"

Ad valorenm property taies may, then, ba afneksed
against the real prouerty about to bs cofidemned, and until
guch time as the state, county; or publlc agency sctuaally
takes possession, Or regords & f£inal order of condemnation,
the condemned propsrty owner will be liable for any ad
valorem tex and any unpald tax may ba Batiaﬂiad from the
condennation eward,

Although not gpecifically fncluded with the proé«
visions of Seatlon 402.1 of tha Revenus and Taxatisn Code
gondernation proceadings susht be considered by the taz
apgassor in determining the assessed valuation of rpeal
property, slnce the assessor must consider all fagtors
- ¥eldting to the narket value of propertys Hovever; if migh
condamnation nas no affect on value, there are no provisiond
in law which will reguire tha assessor £0 reduce a property
ownex's property tax liability sinply becausge cohdemnation
proceeiings are pending against ths property.

QUESTION “0._2

_ 1f the condemnes refugses the condemnar 8 final offer
of ﬂcmpensation and an enirent precaading is instituted; does
A.Bs 1l provide a method wherchy attorney's fees may be recoverced?

OPIN IDH _HO, 2

A condennee's attorney's fees would be reddverable .
in a condemantion proceeding under A.3. 11 & a part of the
condemnes's recoverakle liclgation expensaes if the court, on
tha motion of the condeuwnes aftexr the entry of judgment,
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determines that the final offcx of conponsation of the
comriennor wasg unrsasonabla and that the final demand for
conpensation of cin condemnce was reasonable dn lighe of
tha cmmpuﬁaatian awaruad in the progeading,

SOIDLYRIN MG, d

Zocnion 1380,.431¢ of tho Code nf Civil Provedure
providen:

Fra56,410,  {a) An insesc 210 days prior o
the date of trial, tone olaintis? onaall file

witic: tog cOurt ana sexve opn oo wefgndant dts
final cffpr of comuensation in The procsuding
and a0 derendanc saaii filo and sexve on the
plalovits sis £imal demand for compensatcion in
tha jrovesdino. Servicoe 3it2il oe in the mannsy
prescribea by Lharter 5 (vommencing with Eection
1014) of vizle 14 of Farc 2.

*in) If the court, on aotion ¢f tne defen-
dant made wituda 3d covs after eutry of juig-
sout, finds That the ol ey ¢f tho zlazintiff
was unrgasonanie andg that Ltae cewans ¢f Lho
defendant was resacsnanle viewsd in fhe Ligsb
of Lo c:*“ﬂ'rr'--:::,at.,.nm Swarcad B tie provoscdisg,
the costn salw bursnant Rs caccion 1lbee?ln
shali Jaclu : :..:{3_;‘5}&3{{ .
Lioad Zkiulﬂj “1u Anoant OF th
$1tﬂqu’* nooNpenTRE, bhe cours shsll conuider
apy writiten rovised or sunersaceda offers and
gemards filea and perverd nrior to or during
trial." {(bophasis audeda,)

cuu¢;mneu‘s il tigati&n Xl ehpes include
reasondble atitoriey CalE 4 LE53D,.34a0, U.CWPe), Sugrion
1aioU.4ll would suvsurics LLO Gonuenhce s Locovesy ol lis
reasonanle attorpay's feaw in an gninent donain xiﬁ““BL‘hu iz
the court, upon tie motion of the condemnees made withis 30 days
after entry of juidgment, finds thag the final offer of com-
pengation of the condemcor was unreasonabla and the final demand
of tua dafeudang for comosonsatics was reasonable viewed in light
of the compensation avarded In the jroceeding,
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QUEETION NO. 3

liay the state bz required to deposit the amount of
the initlal court award ¢f compensation pending an appeal,
evan i actual acquisition of the property is not anticipated
by the state for saveral years?

OPINION MO. 3

tndar the torms of A.B. 11, the state may not be
required to deposit the amount of the 1lnitial eourt award of
compensation pending an agpeal, regardiess of the length of
tine roguired to have the appaal neard.

ANALYSIS 0. 3

there ara no provisions in A.3, 11 conmpelling the
atate to deposit an amount sqgual to the ilnitial court award
yendiag an appoal %uestloning the compensation award to the
condemnea. '

Sections 1255.010, and 126%.110 provide, respsctivaly,
for funde t0 be wspvslted by the condenuor with the court at
any tixe belore entiy of judgment in the amount of probable
coerpenzaticn {Sec. 1255,01¢) or at any tima after encry of
dudgment in the awount of tha actual initial award (Sac.
1262.,11¢). in tae lormer situwatisa, tae Gaposit may bha made
vhether or not the condeancr applies or intends €0 apply for
an order for posseseion prior to judanent (see Swe, 1255,410},
Lut in both situacions tne doposit is a2 precondition to the
court's auvthorizing the condemnor to take possesslon of tho
property (s2e Seos, 1255.410, 12453.218).

thile the making of a depoait is a precondition to
the condemiicr'a puasaasioa of groperty, koth Sectioca 1233.010
and 1264.110 make it clear that the naking of & deposit is at
the condemnor's election.’

It should also be mentioned that the condemnor's voluntzary
Jdaposic of tihe probable compensation in the proceedinag or
of the actual initial award does pot affect the condenner's
rigar co appeal from the judanent (3ew e.g. Secs, 1353.530,
1208,170 and 123¢6.240, C.C.P.),
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In Focl v. Butler (1203}, 141 Cal. 46, the court

concludad that *... & plaintiff seckirg to condemn land for

a public use does not, by bringing the agtion to condewn, bind
himsalf to taxa the 1an1 and pay the conpensation fixed by the
court or iury ... . Zance, 2 nlaintiff in soch action is
‘conaaded Lo have & right to abandsn the proceedingy and decline
to take the land, tha qaws*iﬁn then bslag, 2t what atage of
the condemvation progesdings may he abandon ths enternrise or
daeline to take the srogeriy? Pending the motion for a new
trial, amd later, revdlng the affeal, it s clear tast vlalntiffs
WELe ot Loui £0 Sy DY Jepssir Lhi danaces AsEe /sy UDOn

N

trial cee o {FSol v, Lutler, supxa, p. 45 (Lmphasis added.)

Even tbcuah this decigion was rendeored with regard to
the provisions of then exlsting law, the grovisions of A, 11,
a8 dizcuys=sgd above, arg such thalt the cisa would ke squally
" deterrdnative of the matter, :

Therafors, wg conclude that tne state may not be
recuired g daposlt the amounit of ¢he laicial court award of
conpunsaticn in a vondemnation proceading pending appeal, re-
gardless of the length of time recuived tg have the agpeal
heard,

UESTION WO, 4

7 Hay the state be reguired to purchase property
immediately even if state developeent of the land in guesation
is not anticipzatsd for saveral vaars?

CPINION MO, 4

Assunalng that a condemnation proceeding has been
initiated iz court andéd a swmmons has besn served on the land=
owner, the staie gonsrally cannot be coapelled Lo purchasae the
property subijoct to being condermned even 1f state develooment
of the land L3 not anticizatead foy several vears inasmuch the
state is statutorily auvthorized to abandon the proceedine at
any time bofore the expiration of 30 davs after fisal judg-
ment. owever, both axisting law and the provisions of A.n. 11
do permit an abandonmént to bhe eet sside. In such a situation,
the effect would be to conpel the purchase of property originally
sought to be condemned,
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ANALYUYIS U0, 4

Condemnarion proceedings are provided to assure
PrOSer Vaiuation Of tha progerty to pe acouired bv the condsmnor.
However, initlation O Proceeiinygs by tne condoemnor Jdoos not
binu Shie cuhlGesanor o oventually scoulre the propexty, despite
tiis ouicome O The proveeaing,

Tha penaxali rule governing 4 condemnor's abandonment

ef an eninene dwiadan Proveeding, as stated by the Caliiornia
Suprene Court in roel v. psutier, supra, at page 49, iz as follows:

e o« « & plaintiff seekina ©o condemn
land for a publit uge dues noo, LY hringlng
the action wo guinuenn, Lind niwaaelf o take
whe lany aad pay vne comuensacion rixed by
Che Court or Jjury. - . . ©Hence, a piaingifg
in such pozicn a2 concoazed to Ravs 3 raght e
BDUGUOR TG protesuiby &uxki deciihe o taxe
thﬂ iﬁ!la & & & w - * :

ABBUMLILY, Lhan, that condemnation procexiinas have
bgon initiates, wo reculrs the svace, or anv condienming entity,
to purchasa prouerty Mdweulacely would darsit the raight of the
state or condamning entiey to abpancon.

In accord with tne aeneral raie, subdivision {(a) of
Section iivd.slu 08 wha Logae of Clvil Procedure nrovidea:

“1268.531¢,. {a) Ar anv rimg after the
filing of tas Semalaant ana salvore the explra~
tion of 30 cays arter Final qudoment, the
pialtitdifs may wholly or parcially abandon tna
PTOCRSALIST oV BalViing on he wetandant ana
FALINS An CcOUXt A wribbon nonice OF sacoh
abandonent,. . o »°

Losoine this gensral yuie, howevey, muidivision Ib)
of Spction lrin.5iu0 Coapy Uraviue oy an exception,  suixiivision
{b) provices that an acandonicent ray bA et asice by the court,
uPpon A4 MUTIGH XAd4 Wil 30 days or the riling of hhe rotice
of abancorgear, ii tno court detarmines that the position of
the condamnee a5 6N eusBladtdaliy Changed toe hiz detriment
in justiriable reiiance uson the procasding and that ths con-
demnees cannot bs restored o seogstantialily choe same position
anm if toa proceedindg had not peen comrenced,

3 3ea also subu. {b), similar provision in Bec. 1255a, C.C.P.,
of exigting law,.
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Therefore, subject to the exception provided for
setting aside an abandonment of an eminent domain proceeding
gought by a condemnor, the condemnor (i.e., the state) may
not be compelled to purchasze property in advance of any
anticipated use.

QUESTION NO. 5

Having once agreed to a purchase price, may the
public entity seeking to acquire the property and the nroperty
owner renegotiate to increase the price if acquisition does
not take place for saeveral years, during which time proverty
values have increased?

OPINION NO. 5

A wvoluntary renegotiation of the purchase price of
property sought to be acquired to ilncrease the purchase rrice
would be invalid ag a gift of public funds assuming the nublic
entity sesking acquisition has an otherwise valid and enforceable
contract and receives no further consideration for renegotiation.

ANALYSIYIS HO, 5

Voluntary renegotiation by the state of the contract
price is lawful only if such renegotiation dces not constitute
a gift of public funds. »Article XIIX, Section 25 of ths
California Constitution provides:

“rhe Legislature shall have no power to
.ss Mmake any gift or authorize the making of
any gift, of any public money or thing of
value to any inuiv;dhal, municipal or othar
corporation whatever; ... .

Seaction 1146 of the Civil Code defines a gift as
" .. a transfer of personal property, made voluntarily, and
without consideration.”

*75 be a gift, this voluntary transfer
must be gratuitous, ~- a handing over to
the donee something for nothing.” (Yosemite
Stage and Turnnike Company v. Dunn, 83 Cal.
Sup. Ct. 264, 265.)
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"Congideration” is defined in Black's Law
Dlctionary, 4th ¥dé., p. 379, as: "The inducement to a
contract. The cause, motive, price or impelling influence
which induces a contracting party to enter & contract.”
Cnce the state, or any agency thereof, has entered into a
valid, enforceable contract, it has acquired a property
right. 1In order to divest itself of that right, the state
must acqguire something in exchange without violating the
prohibitions of Article XIIY, Section 25 of the California
Constitution., Without a return of consideration to the
gtate, a voluntary renegotiation of the price would constitute
a gift.

Consequently, if a state acency has an otherwise
valid, enforceable contract for the curchase of property to
be condemned, and receives no further consideration for re-
negotiation, any voluntary renegotiation of the purchase »rice
to increase it would be invalid as a "gift of public funds.®
There is nothing in A.B. 11 which purports to authorize such
renegotiation.

QUESTION NO. &

If tha state has condemned property for highwavys,
but does not actually acquire it for a perlod of years, mav
the owners utilize that property as they gee fit until such
time as the state actually purchases the land?

QPINION AND ANALYSIS NO. &

Agauming the state has initiated condemnation
proceadings against property for use as a highway, but as
yet has not taken possession or given any consideration to
the landowner, there ars no provisions in law to preclude the
use of real property in any manner desired by the owners,

The court in Peopnle v, Watkins, 175 Cal. Arnp. 182,
indicated in response to appellant's claim that a court order
glving appellee immediate possession in advance of Jjudgment
immediately dlvested appellants of ownership, indicated:

"We are aware of no authority in support
of appellant’s claim that under the circum-
gtances here involved they cannot be ordered
to abate the nuisance upon their land. Actually
they own the land under condemnation until thev
are divested of title: thev enjov the fruits of
its possession and are responsinle for what
they place on it." (People v, Viatkins, supra,
p., 188.) (Imphasis added.}
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Since a court order giving a gity the right to
irmediate possession of the landowner's property cannot be
construad to actually divest the landowner of title, simple
initiation of condemnation proceedings by the state will not
in agy way deprive the landownar of the "fruits of [his] pos-
sesaion.”

Thus, absent conduct by the landowner giving rise
to a right to eguitable injunctive relief by the state which
prohibits a use to which the landowner has made of the property
or & court oxder precluding the landowner from use of the pro-
perty after service of sunmons, no provision of A.B8. 11 would
precluda the use of real property in any manner desired by the
landowner.

: Specifically, as reapects the inclusion or exclusion
of improvenents in the award of cempensation, A.B. 1l provides
that improvements shall not be taken into account in determining
compensation if removed oxr destroysd before the earliest of the
time the condemnor takes title to, or poasession of, the pro-
perty, the time specified in an order directing the condiemnee's
rercval from the property, or 24 hours after the condemnnor re-
ceives notica from the condemnee of the latter's removal from
the property in compliance with an order for possession (subd.
{a), Seq. 1263.239). there inprovemnents are renoved or de=~
stroysd by the condemnes at any time, they are not to be con=~
siderad in determining compansation; however, the damage to the
proporty occasioned by ths destruction or the removal of improve-
ments iB to be considered in determining compensation to ths
extent the damage reduces the remaining property's value {subd,
(b), Sec., 1263,230).

In addition, A.8B. 11 parmits the condemnor to obtain
& court order precluding the condennee from planting crops after
sorvice of swmons, in which case the compensation awarded for
the property taken 1l required to lnclude an amount sufficleant
to compensate for loss caused by the limitaticen con the con-~
demmen's right to usge the property {(subd, (b}, Sco. 1263.250).

Finally, A.B. 1l permite the considerxration, in de-
ternining compensation, of improvements made subseguent to
the date of service of summons where the improvement is one
raguiraed to be made by a public utility to its utility syatem,
the improvements are nade with the written consent of the
condemnor, or the improvement is one authorized to be made
by a court order {(Seca. 1263.244).

¢ see Secs, 1249, 1249.1, C.C.P. re thae exclusion of
inmproverments from the award of compansation underx
existing law.
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~ Thus, subject to certain limitations, tha owners of
property may utilizs the property a5 they gee fit until such
tine as the state, a8 tha condsunox, actually acjuires the land.
In compensating the cwners for the acqguisiticn, improvemonts
pertaining to the property will be considered in determining
compunsation in accoruance with the aforemsationed provisions.

Very truly yours,

George H. Murphy
Legislative Counsel

By
James A, Maraals
Deputy Legislative Counsel

JaNi1gdl S . :

O ﬁopias to the Honorebla Alister MoAlister
pursuant to Joiant rRuls 34,
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EXHIBIT It :ESi:EE
Southern California Edison Company
B o ROH A0d

2244 WALNLT GROVE AVENUE

ROSEMEAD. CALFORNIA 17710
NORMAM E. CARAOLL

ROLLIN E. WOQOBURY .
VICE PAREIDENT #bh AW OERARTMERT H. ADBERT BARKES
OENERAL COUNARL 242 8721931 JERBY A. BRODY
ROBERT J. CAHALL én’i’é!’ai".?"xgéﬁ
JOHN R, BURY ) : ,
ABMISTANT ORNERAL COUNREL March 4 3 1 9 ? 5 :D::ﬁ%':iumé:
CAVID N, BARRY NI MARYIN D. HOMER
WILLEAM E. MARX 7 DEMNNIS G, MONGE
F. LEONARD SI5K THOMAL €. TABER
H. GLiNTON TiNKER ‘ SAMES A. TRECARTIN
T0OM P GHILFOY . MARRY . YOUNG
ERNOR COUNBEL KINGELEY B. HINES
D. LAURENGE MINNING
PHILIP WALSH

AICHARD K. DURANT
JOHN W. EVANE
WILLIAM T. ELSTON

ABSIETANT COUMSEL

Mr, John H. BeMoully

Executive Secretary

Californla Law Revision Commission
Stanford School of Law

Stanford, Callfornia 9430%

Re: AB 11 and AR 27B v. AB 486
Dear Mr. DeMoully:

I am pleased to see that the Commlssion intends to
conslder AB 11 and 4R U486 together at its March meeting.
Recelpt of the comparable provision materlal sent out with the
February mailing 1s appreciated and has been most helpful in
comparing the different treatment of the same subJect matter
by the two bills. Overall, there 1s no question but what the
Commission-sponsored legislaticn 1s much more thoughtful and
thorough than AB LUB86. My review of thls material has, however,
prompted the followlng comments which may be useful in sup-
porting AB 11 and AB 278 over AB 486,

There 1s still much confusion remaining about AB 486,
This is compounded by the Lepislative Counsel's Dlgest 1n the
bill which contalins some mlsleading and lnaccurate informatlion.
For example, one need go no further than peint (1) on page 1
of AB 486 to find a statement to the effect that "exlsting law
contalns no provisionz reiabllshing pre-condemnation property
acquisition policies for a condemnor™. Apparently, Leglslative
Counsel have overlooked the extenslve procedures contalned in
the Relocation Assistance fct. Nothling but chacs wlll result
if the sections dealing with this subject {(Sections 1231.01
et seq.} are enacted without an attempt to reconclle them with
the provislions of the Relocation Asaslstance Act.

Also, AB 486 contains provisions whlch apparently are
Intended to extend a right of early possesslon to condemnors
but in faet do not. That is, as you know, Chapter 5 of AR 11
contains three distinet articles dealing respectively with
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Deposit of Probable Ceompencaticon, #lthdrawsl of Yencs
Fosses**o“ ?“ or Lo Jodzment AF UBA's compavable chapter,

cr 7Y only containc orcceedings relativ
ather words, although therse 1g an
. Chsrtar 7 Ehat & might of eariy

to WdKiﬁy
ifpl*cat*

posgsession iu neing e e condemhors under certealin clr-
cumatances o s i 1 ng apecifie
yTO?Lb;DE 16 coosn n Bry vl 2 whiin i Fach establishes
g procedure I ' Sa iy nrlor dErent,

It aleo appears "
not only the mats era reﬂguweﬁdec ly the Cormlss:
of AB 11 but also the Commission's procedursl zand "legal issue
recommendations as set fortn 1in ﬁ“ 278. Fov this reason, 1t
would seem to be difficult for th=s Commisslcn to consider AB
B8E and AB 11 at its Hareh 15 meeting without z2lso discussing
AR 278. 1In this repgard,. AD 486 does h“"ﬂ, in nmy judgment, some
plusss over £B 272 that 1% may be useful for the Commission to
consider.

o

R

Flrat, AB 486 willl net repeal ¢ §100: {svhich extends
a general right to condemn so long 23 the ceondemnation iz for
a public purpose) as would AR 278, This seems to me to be
preferabls becausd Hi”fﬁ“vi*y 2 : in any attempt
to enumerats sver 8 a coademnor

A 4]

may candemn,
coneern with L
able whethsr o

=
e

it 4is questlon-

r
the Commission's
5

on 1s fapslghted

rriough to Lo : all ol the various
public purpos =lature may wish to

suthorlze =

gause
public
inelude
grgn

n
i PSS -l o E B
electrical CcoPQOTd..odll w&) Conumil Sil) MAUpLJUJ necessary for
the construction and mzirteraﬂvp of 1ts electric plant. It
Lhln °E3ti0n, even when read
' (o condesm for a
Il urexpected and

1s ab least suss=tionable
wlth Sectioris 217 and ELM, rr**rHs the

new fuel source should 1€ he developza Gre

row unforeseen so Yot such a corndewnsztlon could, dependlng
ol how matters devel in the fuburs, ‘e Fenerally acmnowledged
to be in the publiic Interest. The polnt is, of course, that 1f
AR 278 iz enacted in 1%s prepant form, o publiec utility would
nhave diffleulty in stating & prima facle case for such purpose
in its Cemplairt, let zlounes presenting the guestion of publie
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use to & Ltriel court o oLt Yiip Ghin reason, 1t i
respectful LJ o amended as to
eiiminate or that a new
canibus para extend the
rlght to condsz ity type condem-

¥
nors for any

is public and
necessary

Y than does

AR 273 to = pudlic body's

approval irolaet chic 32,11 of AB 486
which states that any pro ized by a 1Egislative or
adminlstrative body of = which is $o veview the
mztter” conclusivaly estal need for bthe taiking., This
gets back toc a matter abo I have previously writtens; 1.e.,

the guestion of what effect a coart should give to an order of
the Callfornlz Publiz Utilities Commission spproving & project.
AB 278 would, as row drafted, glve no effect to such an order
whereas the above langiuage in AB 488 would glve the order the
same effect as o recclutlon of necessity zdopted in a public
ageney condemnation ﬂwocmedjng“. The Tallure of AB 278 to give
an order this same zorniclusive effect is Lound to be a fubure
source of hopeless dllemmas for trial courts. For erample, an
order of the Publie Utiiities Commission (such as an order
lssuing a certificats of publls convan? d necoselty for
& project) is appealable 3

uuﬁ”mme Court.

only to the Cstid

f i
This belne ths case, nappans 1" the PUC determines the
necasslty for a prode nd orders 1t sonctruzted and later
the same lssue is raised in a conﬁﬂm waticn setlion., Does the
trlal court have Jurisdlet oAt rzeae she PUT has

lon to et
‘.:‘. S

already decided. I ; “hal
a collater=l atftack on an order tha
%o the Suprems Court?

e
2c, dentt this in effect
iy be directly appealed

nowever, 1t seems reason-

Lhe PUD to have at least

A-dde Prom
able and proper [or o
the zame effsci s a nublie agency.
Vhlle =2 ﬁu&siwgﬂb?in _-E 5 ALy nave more of a burden
to GslgbL;EW i . coswal Ly s o s lebo iy public
hig 1dd* lo“al purden satlicfied by the review
ool L

i
antity, isn't thi +
and author.lzaticn Jroceedin 4 nubklic body such
1 4 hearing in fact
: [

a8 the Public Usilitiesn Som

<
provides more of on opportunisy to owpcie a nropesed project
than what 1s 3"&ilabj€ toon U*rperty cyner opposaed ©o a public
project for whizh a nublic condemnor need ohly adopt 2 resoclution

of nocesslty.
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rovide these comments.
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