#39.32 3/3/75

Memorandum 75-20
Subject: Study 39.32 - Wage Garnishment Procedure

Attached is 2 working draft of the ccmprehensive wage garnishment
statute. This draft generally fellows the decisicns made at the January
meeting. However, we plan to go over the draft section by section at the
meeting. We plan to present the recommendation ineluding thz revised statute
for approval for printing at the April meetiing.

The following matters are noted for ycur special attention:

(l) We gave considerable thought to whether we can suggest improved

language for subdivision (c) of Section 723.022 on page 15 and subdivision

(b) of Secticn 723.023 on page 17. These subdivisions make service com-

plete on the date the paper served is "actually first received at either
the branch or office where the employee works or the office from which he
is paid.” We are unable to suggest betier language for these subdivisions.
Az far as service of the c2arnings withholding order is concerned, the
levying officer will receive not only the receipt for the certified mail
but also will receive the employer's return (reguired to be returned to
the levying officer within 15 days of service--Sectien 723.104}. According-
ly, the levying officer will know within a relatively short time whether
the employer plans te comply with the order. The levylng officer will know
the person to whom the earnings withholding order is fto be 3ent where the
employer 1s a large employer. If service is not successful by mail, the
levying officer will make persconal service and the provision gives him scome
leeway in determining the place where he will maks service. The employer's
return will give the address to which any notice of termination or other
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notice should be sznt, The staff has ceoncluded that the provision
included in the working draft should prove satisfactory in actual
practice. If not, we can propose a suitable revision after experience
indicates what would be a better standard than that now provided. The
staff believes that a more detailed provision like that provided for
service of summons would unduly restrict mail service since the return
recelipt would have to be signed by the perscnh to whom notice is sent
and the levying officer may not know the proper person to be served.

(2) In Section 683{e} on page 4 and Section 723.026 on page 19

we deal with the problem of how the levying officer will make a return
of the garnishment on earnings. We have drafted the provisions so

that the return of the earnings withholding order is made with the
return of the writ of execution if the earnings withhelding order
terminates before the writ of execution is required fto be returned. If
the earnings withholding order is still in effect when the writ of exe-
cution is returned, this fact would be noted on the writ or separately
and attached thereto, and the return of the earnings withholding order
would be made later when the order terminates, This avoids having the
writ of execution outstanding more than 60 days after its receipt by the
lavying officer. We have no strong preference for this scheme and seo-
licit the views of the levying officers concerning the best solution fo
this problem.

(3) The exemptions set ocut in Sections 723.050-723.052, beginning

at page 24, are basically the same as those in AB 90. However, we have
not retained in the working draft the exceptions fto the hardship exemp-

tion for food and delinquent rent. The legal services lawyers strongly



opposed these exceptions cn the ground that they would take money from

the debtor thaf the court had determired was necessary for the support

of his family and also would lead to pressure to add more exceptions

to the sxemption. This latter predicticn has proved true. See Exhibit IT
attached, urging that medical expenses be an sxception to the hardship
exemption. The staff believes that it would be best to recommend what

the Commission originally recommernded in AB 90 (complete elimination of
"common necessaries' exception) and to attempt to persuade the mewbers

of the legislative ccmmittees that consider the ©ill that the Commission’s
recommendation 1s sound.

(4} The Commission provided a 10-day delay when an earnings withhold-
ing order expires before the same creditor ¢ould have another earnings
withhelding order served on the same employer to collect on the same
Judgment. The staff reccmmends--and the working draft provides--a 30-day
period. This will give ancther creditor a more reascnabls opportunity to
have his order served. Also, it will give the employee a breathing
spell between garnishments if only che judgment creditor is seeking tco
garnish his earnings. See Bxhibit I. The staff belizves the 30-day
breathing spell is adequate in view of the greater amcunts exempt under
the reccommended legislation.

(5) Should the reccwmended legislation give a clear pricrity to an
earnings withholding order to enforce a judgment for delinguent amounts

payable for child or spousal support? Section 723.052 provides a special

rule for determining the amcunt that may be garnished on such a judgment.
Despite the decision (made at the staff's suggestion) at the January

meeting not te give these judgments a priority, the staff believes that
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they should be given a priority since we now have a special exemption
section dealing +ith them. Otherwise, confusion will result. If the
Commission agrees, we will make the necessary revisions in the draft
statute,

Respectfully submitted,

John H. DeMoully
Executive Secretary



Memorandum 75-20
EXBIBIT I

WESTERN CENTER ON LAW AND POVERTY
LEGISLATIVE INFORMATION CENTER
BERVING SDUTHERN CALI_FO‘FIN!A LEGAL SEAVICES CLIENTS
1900 “K* STREET, SUITE 200, SACRAMENTOD, CALIFQRNIA 95814
- Telephone (918) 4420753
BRIAN PADDOCK ‘ TERRENCE 8. TERAUCH]
Diracting Artorney Stalf Attorney

February 21, 1975

Hon. Richard Alatorre
California State Assembly
State Capitol

Sacramento, Calif. 95814

Re: Proposed Garnishment Law Amandﬁent

Dear Richard:

Thank you for the proposed amendment to Code QOf Civil
Procedure, Section 682.3 from Mr. Richard Castro, Financial
SBecretary of the United Steelworkers of America Local 2058.

I have taken the liberty of forwarding the proposed amendment
to the California Law Revision Commission. You may recall that
the Law Revision Commission last year sponsored comprehensive
legislation revising wage garnishment procedure. This was

AB 101 by Assemblyman Charles Warren. This year the Commission's
proposals have been split into two parts one of which, AB 90

by Assemblyman McAlister, is before the Assembly Judiciary
Committee. Mr. Castro's proposals would be included in the
second bill Mr. McAlister will be intrcducing for the Law
Revision Commission, hopefully toward the end of March.

I am sure the commission will consider this suggestion and I
would hope that John DeMoully, .the Executive Director of the
Commission would inform you of the Commissions response to the
proposal. We certainly would be pleased to see it included in
the Law Revision Commission's bill.

Sincerely,

BRIAN PADDOCK
Directing Attorney

BP/al .
cct John DeMoully
Encl.,



LEGISLATIVE ADDRESS: COMMITTEES
SYATE CAPNOL Etactions and Reapportionment
. SACRAMENTO p3at4 {abor Relations
PHON: (915) 445.7587 I Reverue and Toxation
PSTRICT OFFICE: gﬁﬁﬁmh g Js:::nmmr m:n Indusirial Sately
5 STREET Commities on
916 NEETH FISUEROA 4 v Comnl o

125 ANGELES 90042 - -
PeONE: (213) 255711 a&[ﬁnrnm %Bstﬂlaimg Joint Commitien on the Arty

RICHARD ALATORRE

ASSEMBLYMAN . 1 8 F 0T
Atwater, Boyls Heights, City Terrace, Cypress Park, - U isiQ

Eagle Rock, €ast Los Angeies, Echo Pork, E! Serene,
Elysion Volley, Glanell Pork, Highland Fark,
Lineoln Huights, Mt. Washingion

February 17, 1975

Mr., Brian Paddock
Western Center on
Law and Poverty
1900 X Street, Suite 112
Sacramento, California 95814

Dear Brian:

Enclosed is the garnishment proposal that has
been forwarded to me by Richard Castro, Financial
Secretary of United Steelworkers of America Local
2058, ‘

I would appreciate your views on the possibility
of sponsoring such legisl n this year, Thank you
for your help. :

RA:vn
Enclqsuke
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PROPOSED ADDITION TO; o B
. CODE OF CIVIL, PROCEDURE, SECTION 682.3 .

Under CCP §682.3, whenever there is a levy of execution agéiri_st
the earninés of a judgment debtor, the employer must withhold the amount
specified from the earnings of the judgment debtor, The execution is
torminated after a poriod of 90 days has passed from the time such debtor
is served with the writ of execution, if not before. '

There is nothing to prevent successive executions mdeflnitely.' ‘
There are instances when this could prove debilatating to the !udgmént
debtor's financial position and it is our contention that neither the
judgment creditor nor the community benefits thereby. What we seek is a - )
* method by which the courts can have an opportunity to review each family
sltuation and wl}en warranted give the judgment debtor a short “breathing~

BRI

spaca " : - L
CCP B682.3 presently reads: : L

"Whenever the levy of execution is against the earnings of

" & judgment debtor, the employer served with the writ of -
execution shall withhold the amount specifled in the writ
from earnings then or thereafter due to the judgment debtor ...
The execution shail terminate and the person served with =
the writ shall cease withholding sums thereunder when any '
one of the folilowing events takes place:,.."

G ‘

S,
v

(4) A period of 90 days has passed since the time such . .. ¢

person was served with the writ of execution. " e T

Presently, after sach 90 day period the judgment creditor can ra-execute
on the judgment. This,of course, 1s done without having to go to court or
without having a hearing. TFor a judgment debtor to stop or madify the gamlsh- |
~ ment he must flle a claim for exemption. If the claim is made, but disallowed,
the garnishment continuas. The exemption is allowed only when a family's -
expenses for necessaries are greater than its net income. That a claim for . 1
“exemption s not allowed does not mean that after successive garnishments '
over a period of time’ it will not financially devestate a famlly budget, .It
would appear that after six months of garnishments a short "breathing spell”
could prove helpful to the judgment debtor as he tries to stay solvent, This '’
would ultimately help the creditor and community as well as the debtor,

. . -
- - e )
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‘ The following ia a proposed amendment that could be added to

GCP 5682 EH

"When there have bee\wa executions, ending and commencing
- respactively within a perlod of 45 days, there shall not be a
third execution within 120 days Erom the second execution unless

a court shatl determine that: _ o

{1) Under all the circumstances the judgment debtor will not
suffer undue hardship; and

(2) The judgment debtor will not become permanently insolvent
or his financial position serlously impaired thereby.

Nothing in this subdivision shall effect the obligation to pay - ‘ A
child support pursuant to court ordar. " _ -

. After six months of the judgment debtor's wages being gamished a
court would then be required to review the entire situation and determine
whether the judgment creditor can proceed with a third exacution forthwith or
whether he must wait the 120 days afforded to the judgment debtor. _ The 120
~day pertod could possibly pravent a judgment debtor from going baiﬁ:rupt and f
could certainly lighten the heavy burden of taking care of a family for more . h
than eix months and possibly indefinitely on three<fourths of one's wagas,- ?

_ The above proposal is not made to subvert present garnishhent St A7
_procedures but to make Californla garnishment law more responsive to the -
reallt:las of individua! cases and to ultimately benefit the judgment creditor

_.and community as well as tha judgmant debtor. , S
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EXHIBIT 1I

— BUREAU OF MEDICAL ECONOMICS

OF SANTA CLARA COUNTY _
700 Empey Way - San Jose, California 95128 . Ph. 286-5050

February 26, 1975

The Honorable Alister McAlister
California State Assembly

State Capitol

Sacramento, CA 95814

Dear Mr. McAlister:

We have reviewed your proposed bill, AB 90, and would like to
recomrend that under Section 690.6(b) the item "medical care" also
be added. This would be in addition to the other exempt items

already amended into the bill. I would appreciate your considera-
tion of this request.

Siﬁdbrely,

7 v{ 7/(,/4_ ,(i{,,,_-'*/

Howard Pearce
Managing Director

HP:8¥F:tf

cc:  Assemblyman John Miller, Chairmwan, Judiciary Committee



WORKING DRAFT

Code of Civil Procedure

§ 682 (technical amendment)

SECTION 1.

to read:

Section 682 of the Code of Civil Procedure is amended

682. The writ of execution must be issued in the name
of the people, sealed with the seal of the court, and
subscribed by the clerk or judge, and be directed to the
sheriff, constable, or marshal, and it must intelligibly refer
to the judgment, stating the court, the county, and in
municipal and justice courts, the judicial district, where
the judgment is entered, and if it be for money, the
amount thereof, and the amount actually due thereon, and
if made payable in a specified kind of money or currency,
as provided in Section 667, the execution must also state
the kind of money or currency in which the judgment is
payable, and must require the officer to whom it is
directed to proceed substantially as follows:

1. If it be against the property of the judgment debtor,
it must require such officer to satisfy the judgment, with
interest, out of the personal property of such debtor, er i¢
it 19 ngainct the earnings of such debter; suech levy shall be
maude in aceordance with Seetton 888:3; and if sufficient
personal property cannot be found, then out of his real
property; or if the judgment be a lien upon real property,
then out of the real property belonging to him on the day
when the abstract of judgment was filed as provided in
Section 674 of this code, or at any time thereafter.

2. If it be against real or personal property in the hands
of the personal representatives, heirs, devisees, legatees,
tenants, or trustees, it must require such officer to satisfy
the judgment, with interest, out of such property.

3. If it be issued on & judgment made payable in a
specified kind of money or currency, as provided in
Section 667, it must also requite such officer to satisfy the
same in the kind of money or currency in which the
judgment is made payable, and such officer must refiise
payment in any other kind of money or currency; and in
case of levy and sale of the property of the judgment
debtor, he must refuse payment from any purchaser at
such sale in any other kind of money or currency than that
specified in the execution.. Any such officer collecting
money or currency in the manner required by this



chapter, must pay to the plaintiff or party entitled to
recover the same, the same kind of money or currency
received by him, and in case of neglect or refusal to do so,
he shall be liable on his official bond to the judgment
creditor in three times the amount of the money so
collected.

4. If it be for the delivery of the possession of real or
personal property, it must require such officer to deliver
the possession of the same, describing it, to the party
entitled thereto, and may at the same time require such
officer to satisfy any cost, damages, rents, or profits
recovered .by the same judgment, out of the personal
property of the person against whom it was rendered, and
the value of the property for which the judgment was
rendered to be specified therein if a delivery thereof
cannot be had; and if sufficient personal property cannot
be found, then out of the real property, as provided in the
first subdivision of this section.

Comment. Sectlon 682 1s amended to delete the reference to former
Section 682.3.

§ 682.3 {repealed)

SEC. 2. Section 682.3 of the Cede of (ivil Procedure is repealed.

682-3- {-a-}-&%eneva%helevyef;:ee&ﬁe&i&agaiﬂﬂt
the curningy of o juderient debtor emnplever served
with the writ of execution shall withhold the ameount
speeified in the writ from carnings then or thereafter due
to the judgment debtor und not exempt under Seetion
690-6- und shall puy sueh armnount; each time i i3 withheld;
te the sherdf; eonstuble or marshel whe served the weit
such person shell foil to pay cach amount to the sheriff
constable or mumshal, the judgment ecreditor may
eoFmReRes o procecditis against bim for the smounts not
wher any one of the following events takes place:

34 Sueh perser reeeives & direetien ke relense from the
ofhicer i any of the folowing eases

e Hpen receipt of & writtenn direction from the

++ Upen reeeipt of an order of the eourt in which the
petion i pendins; or o eertitied eepy of sueh erder
discharging or reestling the excention or releasing the
property- This subdivision shall apply only if no appesl is
perfected and undertnldng excented wnd fled a5 previded
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i Seckion Y8 or o vertifiente to thet effeet been
i e wwait of exceudion from the judsment deblors

CETHINES:

f&}%eﬂﬁ?m%éebteﬂeﬁmﬁmﬁ&%ed
by&rem@aﬁe&@ém&é&&mhme%&ew&me&%he
execution and ke i3 aet reinutated or reewploved within
] gny e alter e levy on hiy carnings the
ﬁwmmm@eeé%eéa&ﬁ&%ewﬂpﬁaﬁef
his enrnings in necordance with the provisiens of Seetions
any wages withheld pursuunt to the lewy of exeeution
whether er net withheld after the elaitn of exernption is
e Sublect to the provisions of Secekion 6900, the
shoriff, constable or murshel who serves the writ of
weit; less bis tawhat fees and expenses at least ence every
éﬂgﬂﬁd&y&,aﬁdtﬁa}e@r&tﬂfﬁeﬁe&}e&m iorr Hhereof to the

Comment. Section 8823 is supersaded by Chapter 2.5
{commencing with Section 723.010}.

€ 683 (amended). Return of writ of execution

SEC. 3. Section 683 of the Code of Civil Procedure, as amended by

Chapter 1251 of the Statutes of 1974, is amemded to read:

@ 683, 5 The execution may be yriade returnable, at any time not less

— than 10 ner more than 60 days after its reveipt by the officer Lo whom

it is directed, or if the exceution s upon the enrinngs of the judgment

dubtor: upetr the termination of the levy of exeettion as-provided in

Seetion 5623 to the coutt in which the judgment is entered. When

: the execution is returned, the clerk must attach it to the judgment
roll, or the judge must make the proper entry in the dacket.

@_ _—plf an execution is returned unsatisfied, ancther may be afterward

S issued withia the time specified in this code. '
r personal or real be levied upon under such writ

- alf property eithe

(CF)‘\’/”” of execution but the sale thereunder be postpened beyund’or not
— held within the return date after it is received by the officer to whom

it was delivered and which has been returned to the clerk of the
court in which the judgment is enteted, upon request of the person

-..:5 e



i: whose favor the writ runs the court may direct the clerk to
redeliver said execution lo the officer to whom it was directed in
arder to permit the officer to make an alias return of the proceedings
of the sile or levy thereon as in the case of an original return of

(;— ‘»\' execution.
o) A Whenever a writ of excention issucd sgainst real property
containing 2 dwelling house has been returned, proof thal notice

regaired by Section 642 has been served shal! be indicated on the
writ, or separately and attached to the writ,

(e) Whepever an earnings withhelding order has been ilsgued and

served upon the emplover as provided in Chapter 2.5 {(commencing with

Section 723.010) and has not terminated prior to the time the writ of

execution 1s returnable pursuant to subdivision {a), the issuance of

the earnings withholding order and the date of its service on the em-

ployer shall be indicated pa the writ, or separately and attached thereto.

Return of such an earnings withholding order shall be as provided in
Section 723.026.

Comment. Subdivision (a} of Section 683 is amended to reflect the
repeal of Section 682.3 and the enactment of Section 723.026 (return of
earnings withiiolding order). Subdivision {e) requires a writ of executien
returned while an earnings withholding order is cutstanding to contain
additional Information. Section 723.026 provides for a separate return of
an earnings withholding order if the writ of execution 1is returned prior

to termination of the earnings withholding order.

§ 690.6 {amended}. Exemption of earnings from ottachment

SEC. 4. Section 690.6 of the Code of Civil Procedure, as amended

Ey Chapter 1516 of the Statutes of 1974, 1s repealed.

6986, (o ot sueh greater pordon a5 4
allowed b statute-of the United States, of the earnings of-
the debtor received for his personal services rendered at
any time within 30 days next preceding the date of a
withlolding by the employer under Section 682.3, shall
be exempt from execution without filing a claim for
exemnption as provided in Section 630.50. .

(b} Al earnings of the debtor received for his personal
services rendered at any time within 30 days next
preceding the date of a withholding by the employer
under Section 682.3, if necessary for the use of the

All 1w
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whete er in past by ihe debier;, uniess the debls arer
the common necessaries of life.

(2) Incurred for personal services rendered by any
employee or former employee of the debtor. At

(¢} The court shall determine the pricrity and division N
of payment among all of the creditors of a debtor who etvike auf
have levied an execution upon nonexeinpt earnings upon
such basis as is just and equitable.

(d) Any creditor, upon motion, shall be entitled to a
hearing in the court in which the action is pending or
from which the writ issued for the purpose of
determining the priority and division of payment among
all the creditors of the debtor who have levied an
secHoR.

Comment. Section 690.6 is superseded by the Employees' Earnings
Protection Law, Chapter 2.5 (commencing with Section 723.010). Sub~
division (a) is superseded by Sections 723.050 and 723.052. Subdivieion
{b) 13 superseded by Section 723.05i. Subdivisions {c)} and {d) are
superseded by various other provisions. See, e.8., Sections 723.030
{priority of wage assignment for support), 723.077 {priority of earnings
withholding order for taxes), 723,107 (limitation on serving subsequent
earnings withholding order on earnings of same employee by same judgment

creditor.

§ 690.6 (added}. Exemptions; paid earnings

SEC. 5. Section 690.6 is added to the Code of Civil Procedure, to
read:

690.6. Earnings of the debtor which have been paid to him and are
retained in the form in which paid or as cash are exempt from levy of
execution to the extent they are necessary for the support of the debtor

and the debtor's family supported in whole or in part by the debtor.

Comment. Section 6906 provides an exemption from levy of
execution for paid earnings comparable to that provided by
Section 723.051 for earnings payable by an employer. See the
Comment to Section 723.05%.



§ 690.23 {added). Exemptions; payments by pension or
retirement slons

SEC. 6. Bection 690.23 is added to the Code of Civil Procedure,
to read:

690.23._ {a) Subject o Secriom 723.052, all periodic payments

payable by a pension or retirement plan that are not otherwise exempt

by law are exempt from levy of execution in the amount
that is exempted by Section 623.050 without filing a claim
for exemption as provided in Section 650.50.

(b) Nothing in this section limits the applicability of any
exemption otherwise provided by law,

Comment. Section 690.23 has been added to satisfy federal
restrictions on garnishment of “periodic payments pursuant to
a pension or retirement program’” provided by Title Il of the

Consumer Credit Protection Act of 1968, See 15 US.C. §§ 1672,

@ 1673 Subdivision (b) makes clear that Section 690.23 is not the

exclusive source of exemptions for payments from retirement
funds. See, eg, CopE Civ. PROC. § 690.18 (public employees);
Conp. Copr § 28005 (plans complying with federal Internal
Revenue Code requirements); Epuc. Copg § 13808 (State
Teachers’ Retirement System); Govr. Cobk §§ 21201 (Public
Employees’ Retirement Law), 31452 (County Employees
Retirement Law of 1937),

§ 690.50 (technical amendment]

SEC. 7. Section 690.50 of the Code of Civil Procedure, as amende

by Chapter 1251 of the Statutes of 1974, is amended to read:

69050, (a) If the preperty mentoned in 3ection §90.1 to 690.29,
inclusive, shall be levied upon under writ of attachment or execution,
the defendant or judgment debtor (herein referred to as “the
debtor”', in order ko avail himself of his exemption rights as to {such
property, shall within 20 diys, in the case of reai property described
in Sectinn 690235, und 10 days, in the case of all other property, fljom
the date such property was tevied upon deliver to the levying officer
an affidavit of himself or his agent, together with a copy thereof,
alleging that the property levied upon, identifying it, is exempt,
specifying the section ot sections of this code on which he rghes ‘for
his claim to exemption, aud all facts necessary to support his claim,
and also stating therein his address within this state for the purpose
of permitting service by mail upon him of the counteraftidavit and
any notice of the metion herein provided. ¥

For—purpeses-oi-—thic
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r (90,23

jrdgprent debtor - caeborate b et teeesrbhleid o the
fudgment debior shali be deemed to he the date such carnings were
teevied upon A judpgreent debior shadl huve the raght to file o separate
claimn of exemphion each tithe that & withbokling of carnings accurs,
provided, that i a4 prior chuim of exempiion hus been adjudsered
ueder the same bevs, that cach separate claim of exemption
thereafter be supported by o stifermen? under cath ableging the
changed eircumstances which suppori the new claim of exemption.
If el of exemption be sliowed, the judgment creditor shull have
the night, at any tiree during the effective poried of the clatm of
cremption, tb move the courl tor conuderation of the claim
previcusly granted on bhe wroonds of o matertsl change of
cieeumstances aflecting the debtaor’s exemplion nghts, If the
judgmuent creditor does make such o motion, he must support his
Anobioh by g - shtement st anth——oHoging—the—changed
etrepmstanees-wineh-sueppert-hivmobion-fer-comnsideration.

(b ¥Forthwith upon receiving the affidavit of exemption, the
tevying officer shall serve upon the plamtiff or the person in whose
fuvor the writ rans (herein referred to as “the creditor™), either
persenally or by mail 4 copy of the affiduvit of excinmption, together
with @ writing, signed by ihe levving officer, stating that the claim
to exemnption has heen received and that the officer will release the
property unless he receives from the creditor a counteraffidavit
within 10 days after service of such writing, in the case of real
property described in Section §90.235, and within five days after
service of such writing, in all other cases.

{c) If the creditor desires to contest the claim to exemption, he
shall, within such period of 19 days, in the case of real property
described in Section 690.235, and five days, in all other cases, file with
the levying officer a counteraffidavit alleging that the properly is not
exempt within the meaning of the section or sections of this code
reled upon, or if the claim to exemption be based on Sections §90.2,
§90.3, 690.4, 690.6,,alleging that the value of the property claimed to

" be exempt is in excess of the value stated in the applicable section

or sections, together with proof of service of a copy of such
counteraffidavit upon the debior.

{d) If no such counteraffidavit, with such proof of service, is so
filed with the levying officer within the time allowed, the officer shall
forthwith release the property.

(e} If such counteraffidavit, with such proof of service, is so filed,
either the creditor or the deblor shall be entitled to a hearing in the
court in which the action is pending or from which the writ issued
for the purpose of determining the claim to exemption—the-prierity-
value of the property claimed to be exempt. Such he
granted by the court upon motion of either party made within five
days after the counteraffidavit s filed with the tevying officer, and
such hearing muost be had within 15 days from the date of the making
of such motion utless continued: by the court for good cause. The
party making the motion for hearing shall give not less than five duys’
notice in writing of such hearing to the levying officer and to the
other party, and specify therein that the hearing is for the purpose
of determining the claim o exemption. The notice may be of motion
or of hearing and upon the filing of the notice with the clerk of the
court, the motion is deemned made.

‘(N If neither party makes such motion within the time allowed,
or if the levying officer shall not have been served with a copy of the
notice of hearing within 10 days after the filing of the
counteraffidavit, the levying officer shail forthwith release the
property to ihe debtor. _

(¢) Atany time while the proceedings are pending. upon motion
of either party or upon its own inotion, the court may (1) order the

- -
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sale of any per:s}mb}e property held by such officer and direct
chsposstion o the proeeesds of sunhs sole, and 20 ke such other
arders as :nuy be proper under the particular circumstances of the
case. Any orders soonede may be modified of vacated by the court
ur nitdpe grusting the some, or Dy the court in which the proceedings
Hre pending at any tone dosag the pendency of the proceedings,
WHOE el FeTImS wy oy Hie JUTS:

the The levving otfiweer o oll cases shall retain physical possession
of the property fevied upon g b s capalbile of physical possession, or
i the casa of property not capable of physical possession, the levy
shiall re u,am i full foree wed eftect, pending the final determination
of the claim to eacmption. Bowever, no sale under execution shall
be had priar to auck Ginal detesraination undess an order of the court
Bearsg the chm for exempiion shaik so provide.

i A sgeh ooy 12, the party clutnung the exemption shall have
e b sdess of prood The alfidas ity agd counteraffidavies shabt be filed
by ihe bevy :n;: cer with the court and shall constitute the
prhecichns sukgeet B yoaver of the court o permit an amendment
ter the inte s st ol st e The affidas it of o xemption shall be deemed
conlroverted by the connteridfidavit and both shall be received in
eviderices. Noakbimg heso s :i! b remstracd to depris e anyvone of the
vight tooagury trsd g any case whwere, by the Constitution, such right
is given, but o qury trial may be waived inoany such cose in like
maner as b the il of ar action. No findings shall be required in
a proccechng dicder ths section. When the hearing is before the
court sitting withou! a jury, and no evidence other than the affiduvit
and counterafitdavit s offered, the court, o satisfied that sufficient
fuets are shown theeebn, may make s determination thereon,
Otherwive, 1t shodl ordeer the hearing contmued for the production of
other tvidence, oral or docurentary, or the filing of other affidavets
apd coupteoffidavis AL the canelusion of the hearing, the court
shall give fudsiwnt determning whether the clain to exemption
shisth be allowed o not, i whoke oF e part, ssd-sraysiveprdasrent
%?Wn%p%ﬂmwwww

*%t*ehtwﬁ‘*}'w Hfu{‘h jU(iL,[nPI t <hall be determinative s to the right
of the craditor to bave the property taken and held by the officer ar
1 subyoert the property e pasment of other satisfaction of his
Jadgment in such juedgment the court shall ke all proper otders
for the dispaosition of such properts or the proceeds thereof.

gy A copy of any judegment entered in the tria? court shall be
furthiwith transmitted by the clerk to the leveing athicer in order to
permit such officer fo either release the property attached or 1o
continue to hald it o sell it #0 sccordance with the provisions of the
writ previously delivered to him. Such officer, wadess win appeal from
the judgment is waived, or the judgment has otherwise become final,
shall eontinue to hold such property under attachment or execution,
continuing the sale of any property held under execution until such
judgment becanes final, However, i o claim ta exemption under
Section 6906 i allowed by such judgment, the debtor shall be
entitled to 4 release of the earmings so exempted at the expiration of
three days, unless otherwise ordered by the court. or unless the
levying officer shall have bern served with a copy of a notice of
appeal from the judgment.

(k) When anv documents required hereunder are served by miail,
the provisions of this code relating te service by mail shali be
" .applicable thereto.

(!} Whenever the time allowed for an act to be done hereunder
is extended by the court, wntien notice thercol shall be given
promptly te the opposing. party, unless such notice be waived, and
to the fevving officer.

{rn) An appeal lies from any judgment under this section. Such
appeal to be taken in the manner provided for appeals in the court
in which the proceeding is had.

- 8-



Comnie o Secvion 35,00 {e —sveod s -
kB Bechioh BRGAU Le cevieed to aclude appropriate references

to Section BY90.723. The lagt porciom ol soebdivision (a) 1s deleted as un-

necessary because it {s supevseded by provisions of the Employees' Earnings

bze Chapter 7.3 {commenciug with Section 723.010)}. 'The
references to division of carnt

Protection Lew.

ngs Letween creditors under former Section

690.6 have been deleted o coniorm io the repeal of Section €90.6 and the

which does not deal with this matter,

It should be norad that =z sepatste procedure is provided in Chapter

2.5 (commencing with Section FANL0I0Y for

enactment of a new Section £90.5

claiming exewmptions under that

P | w g . P LY
chapter and that Secclon 690,503 4g not applicable to thoge exemptions.,

§ 710 [lechnical omendment!

SEC. &, Ssction T10 of the Code of Givil Procedure is
amended o read:

710, (4) Whenever a judgment for the payment of
money is rendered by any court of this state against a
defendant to whom money is owing and unpaid by this
state or by any county, city and county, city or
municipality, quasi-municipality, district or public
corporation, the judgment creditor may file a duly
authenticated abstract or transcript of such judgment
together with an affidavit stating the exact amount then
due, owing and unpaid thereon and that he desires to avail
himself of the provisions of this section in the manner as
follows:

1. If such money ; wases e sadury is owing and unpaid
by this state to such judgment debtor, said judgment
creditor shall file said abstract or transcript and affidavit
with the state department, board, office or commission
owing such money; weges er sadary to said judgment
debtor prior to the time such state department, board,
office or commission presents the claiin ol such judgment
debtor therefor to the State Controller. Said state
department, board, office or commission in presenting
such claim of such judgment debtor to said State
Controller shall note thereunder the fact of the filing of
such abstract or transcript and affidavit and state the
amount unpaid on said judgment as shown by said affidavit
and shall also note any amounts advanced to the judgment
debtor by, or which the judgment debtor owes to, the
State of California by reason of advances for expenses or
for any other purpose. Thereupon the State Controller, to
discharge such claim of such judgment debtor, shali pay
into the court which issued such abstract or transcript by
his warrant or check payable to said court the whole or
such portion of the amount due such judgment debtor on
such claim, after deducting from such claim an amount

W&? -



sufficient to reimburse thc staie s:.‘it:purtmeut, toard, office
or commission for any amennts advanced to said judgment
debtor or by hiav owed to the State of California, end after
deduetins therefrom uy mours sausl £ smcthalf or sueh
g%\&%cppﬁrhaﬁahﬁ?#swen%%%w?é%ﬁe%ﬁeé
Biates. of the cominge mwine bo e jodsmont debter fer
his persondd siwiees o the shie rondered ot eny Hese
W:%@&%wmeww&ﬁﬁ%%ﬁb&mﬁm
franserspd; as will satislv in full or te the greatest extent the
amount unpaid on osaid judminent and the halance
thereof s, if oniv. to the ivdgment deptor,

2 i such racney ¢ avages o siduee is owingl and unpaid
to such jur"ﬂ'x ieni debter oy any county, city and county,
city or =mimmi ality, cuast-nendcipality, distriet or public
Cf}rporu ticn, said H{}gf”"; t vrecitor shall file said abstract
or transcript und sffidavit with the auditor of such county,
aity and county, city ur municipality, yuast-muinicipality,
district or public corporation (and in case there be no
auditor then with the official whose duty corresponds to
that of auditor). Thereupon said auditor (or other official)
to discharge such claim of such judgment debtor shall pay
into the court which issued such ahstract or transcript by
his warrant ov check pavable 1o said court the whole or
such portion of the amount due on such clairg of such
judgment debtor ; less an amount equel to one/half or sueh
pregier porHien as is aldowed by statute of the United
S%&é%mmge&%heée&%wby%m
ety ane eouniy; eiby muncipality, guesimunicipality;
dﬁm&wm&wemw%mmm
hig personal sesviees to wuch publie body rendered ot any
time within 30 deys mext sreceding the filing of sweh
wbetraet o ansertpd; s will satisfy in full or to the greatest
extent the amount unpaid on said judgment and the
balance thereof, if anv. fo the judgment debtor,

(b} The judgment creditor upon filing such abstract or
transcript and aﬁ'ida,vit shall pay a fee of two dollars and
fifty cents {$2.50} to the person or agency with whom the
same is filed.

(c) Whenever ¢ court receivaes any money hereunder,
it shall pay as much thereof as iz not exempt from
execution under this code to the judgment creditor and
the balance thersof, if anv, to the judgment debtor. The
procedure for determining the claim of exemption shall be
governed by the procedure set forth in Section 690.50 of
this code, and the court rendering the judgment shall be
considered - the levying officer for the purpose of that

. section.

(d) In the event the moneyvs owing to a judgment
debtor by any governmental ageney mentioned in this
section are owing by reason of an award made in a
condemnation proceedmg brought by the govemmantal
agency, such governmnental ugency may pay the amount of

‘,_;Q e



the award to the clerk of the court in which such
condemnation prc;u:ulmg: wat tricd, and shall file
therewith the ebstruct or transcript of }udgment and the
affidavit filed wath it by the judgieent creditor. Such
paymeni— imto couit z.h.s.b nonstitute payment of the
condernpaiion 2ward within the niedning of Section 1251
of this code. Upon such paymoent into court and the filing
with the county clerk of such abstract Hr transcript of
judgment and affict wit, the countv clerk shall notify by
mail, through their attornevs, if ary, all parties interested
in said award of the time and Ua{'{' at which the court
which tried the condenimution proceeding will determine
the confliching claims to 2zid sward At said Hime and place
the cowrt shall make such determination and order the
distribution of the money held by the ecounty clerk in
aceordance therewith,

(e} The judgment creditor may siate in the affidavit
any fact or facts tending to establish the identity of the
judgment debtor. No public officer or employee shall be
liable for failure to perform any duty imnposed by this
section unless sufficient infermation is furnished by the
abstract or transeript together with the affidavit to enable
him in the exercise of reasonable diligence to ascertain
such identity therefrom and from the papers and records
on file in the office in which he works. The word “office”
as used herein does not include any branch or subordinate
office located in a different city.

{f} Nothing in this section shall authorize the filing of
any abstract or transcript and affidavit against :+ 3 any
waies of gadary owans to the Governor, Lieutenant
Covernor: Seerctary of State; Gontroler, Treasurer; and
Adtorney Genreral; or 48 any overpayment of tax, penalty
or interest, or interest allowable with respect to such
overpayment, under Part 10 {commencing with Section
17001} or Part 11 (commencing with Section 23001 of
Division 2 of the Revenue and Taxation Code.

(g} Any fees received by a state agency under this
section shall be deposited to the credit of the fund from
which payments were, or would be, made on account of a
garnishment under this section. Kor the purpese of this
pereEraplt; payinents from the State Pay Roll Revelving
Fund shal be deomed pranents mede from the fund eut
tar garet revolving fond:

)t In the event the moneyy owing to & judgment
debtor by any govermmenial ageney mentioped in this
seetion are bor wages or selury- the judement ereditor shall
mil undder & separate cever ut the time of filing the
affdavit with the geveramontal agency; i an envelope
merked “Personst and Confdentisls & copy of the
atbideyit aret o Notiee to Judpment Debtor as provided in




purassaph 0 of i subdivision: eddressed to the
juderaent debior ot B plees of emplesment

24 The hatiee to ludement Debiar sl be ir 1Wipeint

¥our mny e enbidled i e a club exembHag vew
Nibaty OF wwapes He oreonbiai: You trte seeh the adviee
of arry abborn sy &F dapy; cvibkits 1 dava frome the date your
sulary oF Wered wese ovied wpu; deliver s afidevit to
the cottst ronderites the Hrdmvent fo cxempt such salary or
weger a5 provisiod in Seolion 80880 of the iCode of Givil
Heaecdiree.:

dh This secdon doos not anther/ze the withholding of
earnfugs of » public officer or employee. The earnings of
4 public officer or employse mey be withheld only
pursuant to Chapier 25 (rommencins with Section
723013},

Comment. Secticn 710 s amrended to eliminate the use of the
abstract of judgment procedure as a means of garnishing the
wages or salary of a public officer or employee. The earnings of
public officers and employees may be withheld pursuant to the
Employees’ Earnings Protection Law only. See Cha?ster 2.5
(commencing with Section 723.010). Sec, cdso Civl Coda

% YT {‘uuu‘e. ::LSE(C{‘nmzn‘t o Yo ffh: rf} .

CHAPTER 2.5. EMPLOYE.ES' EARNINGS
q, PROTECTION LAW
SEC.F . Chapter 25 (commencing with Section
723.014) is added to Title 9 of Part 2 of the Code of Civil
Procedure, to read: '

CHAPTER 2.5, EMPLOYEES EARNINGS PROTECTION
Law

aArticle 1. Short Title:; hefinitions

§ 723.010. Short title

723.010. This chapter shall be known and may be cited
as the “Employees’ Earnings Protection Law.”

§ 723.011. Detinitions

723.011.  As used in this chapter:

{a) “Earnings” means compensation payable by an
employer tc an employee for personal services performed
by such employee whether denominated as wages, salary,
commission, bonus, or otherwise.

(h) “Employee” means a public officer and any
individual who performas services subject to the control of

w a2



an esnpiover as to both what snall be done und how it shall
be doaﬂe
[L, ;

Erployer” means a person for whom an
mmwz( i} g

iwal perforias services as an emplovee,
“Jodymient eredhior | means the person in favor of
whom o Judgment @ rendered  and  includes  his
represent tafive,  As o ?‘w state, “judgment
croditor” means the i stale agency seeking to
colle et J md;:' Wt o1 o ;i;iL,jEL

fel Thirdginent dentor’ }’N.-Lumih{ person against whom
a juicki iuzn? envicied and meiades s person from whom
the staie is secking to collect a fux lability,

¢8> “Porson” Dncludes ap individusl, a corporation, a
;azmermzp or other unincorporated association, and a
pribiio entity,

Comment.  Section 23011 states defimitions used in applying
this chapter. This chapter deals only with the garnishment or
withholding of earnings for services rendered in an
emplover-employee  relationship.  See  Section  723.020.
Subdivisions (b} and (¢} arc based on the commoen law
requirements for such relationship. It should be noted that an
employee may be given considerable discretion and still be an
employee as long 4s his employer Hs the legal right to control
both method and result. However, no attemapt is made here to
incorporate specific case law arising out of situations involving
problems and issues unrelated to the purposes and procedures
relevant in applying this chapter. “Employee” includes both
private md public emnployees, See subdivisions (b}, (¢}, and
{F) See also Section 710.

“Earnings” embraces 2l remuneration  “whether
denominated  as  wages, salarv, commission, benus, or
otherwise.” The infinite variety of forms which such
compensation can take . precludes a miore precise statutory
definition. Accordingly, the Judicial Council will be required in
somne circumstances to provide by rule, consistent with the
statutory definition, u hether certain items are an employee's

earnings und, if so, the carnings period to which such earnings
are .ittubmable, :-,nec Section 723.150. One such item will
probably be vacation eredits or pay. Different employers will
treat this form of compensation differently. Generally speaking,
however, vacation pay should be subject to withholding only
when paid, fe, when the emplovee goes on vacation or
terminates his employment in circumstances where he has the
right to be paid his accrued bencfits.

Unlike the definition of “earnings” used in Titie I1I of the
federu} Consumer Credit Protection Act of 1968, the term used
here does not include “periodic payments pursuant to a pension
or retirement program.” Separate treatment is accorded such
payments under Section 690.23.



Article 2. General Provisions
§ 723.020.  Exclusive procedure for withholding eornings

723,020, Except as provided In Sectdon 4781 of the Civil Code,
the earnings of an employee shail not bz reguired to be withhelid by an
emplover for paymert «f 3 debt by wouans of any judicial procedure other

than pursuant o this chapter.

Comment. Saction 723.020 mehes clear that, with the exception of
wage asaignments for suppett ander Civil Code Sectiou 4701, the Employees’
Earnings Protectinn Law is the exclusive judicial method cof compelling

an emplover to withhold earniugs. Attachment of ecarnings before judgment
1s sbolished by Section 487.020(c¢). For provisions relating to voluntary

wage assignments, see Labor Code Section 300 _)

¢ This chapter has no effect on judgment collection
procedures that de not involve the withholding of an
emplovee’s earnings. See, e.g, Section 64%0.18 (retirement
funds). See also “Sections 690.6 (paid earnings) and 69023
{payments from retirement plan). However, where an
employee’s earnings are sought to be garnished, the creditor
must comply with the provisions of this chapter. This rule
applies to public entities as well as private persons. This chapter,
for example, imposes limitations on the state’s ability to garnish
wages for tax delinquencies pursuant to its warrant and notice
procedures, See Article 4 (commencing with Section 723.070;.
The Employees’ Eamings Protection Law has no effect on
matters that are preempted by the federal law, such as federal
bankruptey  proceedings—-including  proceedings  under
Chapter X111 of the Bankruptev Act—-and federal tax collection
procedures. £.g, INT. REV. CODE of 1954, § 6334{c}. Nor does
this chapter apply te dedoctions which an employer is
authorized by statute to make for such items as insurance
premiums and payments to health, welfare, or pension plans.
See, e.g.. Govr. CobE §§ 1158, 12420; LaBon Copg §§ 224, 300.
Finally, this chapter does not affect the procedures for the
examination of 2 debtor of the judgment debtor provided in
Chapter 2 {Sections 717-723}) of this part. See Comment to
Section 723.1534.

§ 721.021. levy made by carnings withholding order

_?23.021. Notwithstanding Section 688, g levy of execution upon
the earnings of an employee shall be made by service of an earnings

withholding order upon his employer in accordance with this chapter.

__fi.{.—-



§ 723.022. Empioyer's duty to withhold; withholding period

723,022, (a} Excent »s5 otherwise provided by statute, an employer
shall withheld the amounts reguired by an earnisgs withholding order from
all earnings of the employec paysble for any pav period ending during the
withholding period which commences en the tenth day after service of the
order upon the employer end ends anrthe date of termination of the order.
The date of termipation of the earnings withhoelding order is the egarliest
of the following dates:

{1} The 130th day after the order was served.

{2; The date the employer has withheld the full amount specified in

the order.
ordev
{3) The date of termination gpecified in a courtpserved on the employer.

{4} The date of fermination specified in a notice of termination served
on the employer by the levying officer.

. {(b) An emplover is nct liable for any amounts withheld and paid over to
the levying officer pursuant to &n earnings withholding order prior to

service upon the employer pursuant bto paragraph (3) or (4) of subdivision
(a).

fc) For the purposes of this section, service of an sarnings with-
holding otder shall be deemed complete on the date the paper served 1sa
actually first recelved at either the branch or office where the employee

wotks or the office from which he iz paild.

Comment. Section 723.022 states the basic rules governing the
employer’s duty to witbhold pursuant to an earnings
withholding order.

Subdivision {a) requires the employer to withhold from all
earnings of an employee payable for any pay period of such
employee which ends during the withholding period. See
Section 723.150 (Judicial Couneil authorized to adopt rules
regarding the pay pertod to which comraissions, bonuses, and
the like are atiributable). The withholding period s
described in subdivision {(u). It should be noted that oafy
earnings for a pay period ending during the withholding period
are subject to levy. Karnings {or prior periods, even though still
in the possession of the employer, are not subject to the order.
An employer may not, however, defer or accelerate any
payment of earnings to an employee with the intent to defeat
or diminish the satisfaction of a judgment pursuant to this
chapter. See Section 723,133

The withholding peried generally commences /0 calendar
days {not working or business days} after service of an earnings
withholding order is completed. Subdivision (e) makes clear
that, for the purposes of this section, service is completed when

e



th ;};zrtéz*a}Eaav poper = ocbmildly seccived s e proper office,

Comnpare Section 723101 For example, it an order is served on

Friduv, the withholding period wouldd commence on the second
fobiowing Monday.  See Conk (iv. Proc. § 12 The to-day

delay atford: the employer thse to process the arder within his
orgamization, Leo deliver the order to the employer's
bookkeaper, make boobiceng adimstnents, and so on.

The ifutroductory cliavse fu subdivision (a) recognlzes certain

prcentions o the generasl -day vule. An emplover ia net generally

reaquared to withhiold pursuant o two arders at the same time;
thus, & subscaguent order will not be given effect. See Seetion
721023 {priority of orderss and Comment thereto. Moreover,
withholding muy be delaved beyvond the normal /O~day period
where a prier assigniment of wagzes is in effect, However, this
delav does not affect the date the withhoiding period
terminates under subdivision (@) (1} See LaBor CopE § 300€)
and Coruneat thereto,

The withholding pericd does not end until the first of the
events described in paragraphs (1) through (5) of subdivision
(a) occurs; thus, the emplover has a continuing duty to
withhold.

Paragraph (1) provides a general expiration date 30 days
after the date of service—thus, the employer will usually be
required to withhold for 120 days.

e

Paragraph (2} requires the employer to étop withholding when he
has withheld the full amount specified in the order.

Paragraph (3} reflects the fact that the court may order the termina-
tion of the earnings withholding order. See Section 723.105{g). Of course,
in some situations, the court will enly modify the prior order, and the
enployer then must comply with the order as modified,

Paragraph (4) requires the emplover to stop withhiclding when he is
served with a notlce of termination. See Section 723.101 (manner of ger-
vice}. 4 notice of terminzation is served when the levying officer 1s
notified of the satisfaction of the Judgment or when the judgment creditor
falls to file a notice of opposition to the Judgment debtor's claim of ex-
emption vhere the judgment debtor has claimed an exemption for the entire
amount withholdable. See Sectilons 723.0Z7 and 723.105{(e). The judgment
creditor has an affirmative duty to inform the levying cfficer of the
gatisfaction of the judgment. See Sszetion 723.027.

Service of an order for the ecnllectlon of atate taxes suspends the
duty of an emplover to withhold pursuant to a prior earnings withholding
order (other than a pricr order for state taxes}). See Section 723.077

{tax orders}). However, this 1o only a suspension. After the tax order

___!r{; -



18 satisffied, if the withhelding veriod for the prist order has pot
ferminatad, the expicyoer musi afcoia withheld pursuant to the prior order.
Similariv, the ducy ta withheld is wpox terainatved by the laveff, discharge,
or suspension of an empleyes 2nd, £7 rhe empluyee iy rehired or returns to
wWOoTk dﬁring the withheoldizg puricd, the emplover must resume withholding
pursuant to the oxder. Finally, phe rermination of orders for the collec-
tion of state taxes are guverned hy separate rules. 8See Section 723.078.
See alao Section 723.030 {efleut_cf wage assignmears for support).

Sometimes an order will be terminated without the smpleyer's prior
knowledge. Subdivision (b} makes clear thst ar emeloyer will not be
subiject to liabiliry for having withheld and paild over amounts pursuant
to an order prict to service of a writien termination of the order.
Cf. Sectlon 723.07?8 (tax ordets). The emplovee must look to the judgment
creditor for the recovery of excesslve amounts previocusly paid out. Sse
Section 723.134 (emplover entltled to rely on documents actually served).
See also Section 723.105 {recovery from creditor of amounts received after
order terminated).

An earnings withholding order may also be affected by federal bank-

ruptcy proceedings.

*

§ 723.023. Priority of orders generally

793.023. (a) Fxcept as uotherwise provided in this
chapter: -

(1) An  employer shuall comply  with the first earnings
withholding order scrved upon him.

(2) if the emiployer is served with two or more orders
on the same day. he shall comply with the order issued
pursuant to the judgment first entered. 1f two or more
orders served on the saume day are Sl based on judgments
entered upen the same day. the employer shall comply
with whichever one of such orders he selects.

(3) If an carnings withholding order is served during
the period that an employer is required to comply with
another eurnings withholding order for the same
judgment debtor, the subsecuent order is ineffective and
the employer shall not withhold carnings pursuant to the
subsequent order. ‘

(by For the purposes of this section, service of an
earnings withholding order shall be deemed complete on
the date it is actually {irst received at either the branch or
office where the employee works or the office from whick
he is paid.

Farnings

u;;!*%ﬁcfc;ung
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cidier, the einployer naey dedbct wn addiBionat service charge of
one dollar each week. A similar one-dollar charge was formerly
authorized uader Onit Code Section 4791 A charze of $2.30 was
autherized under Code of Civil Procedure Section 710 when
sivnigs of a public employee were lovied on under that
section. Hoawever, there was e provision authorizing an
emplover fo make o sorvice charge o connection with wage
garnishments geeerally,

€ 733,025, Payment bo lovying officer

123,025 The amount reauired to be withheld
pursuzii o sn sarnings withholding order shall be paid
to the  jevying =FE o within 15 daye after
each payment of sarnings is rmade to the employee unless
the emplover clecis to pay it regular monthly payments
made not later than the 15th day of each month. In the
latter case, the initial montinly payment shall include all
amounts required to be withheld from the egrnings of the -
employee during the preceding calendar month up to

the close of the employee’s pay period ending closest to
the last day of that month, and thereafter each monthly
payment shall include amounts withheld from the
employee’s earnings for services rendered in the interim
up to the close of the employee’s pay period ending
closest to the last day of the preceding calendar month.

Comment, Section 723.025 specifies when the amounts
withheld pursuant to an order must be paid over to the levying officeg
Generally, this must be done within 15 days after the employee
is paid the amount remaining after withholding, but the
emplover may elect to make monthly remittances.

Regardless of when, or if, payment is required, the employer
is required to send an employer’s return to the ‘ebgiag

eFficer, See Sections 723.104 and 723.126.

2 i ing Tie ; C 3 : mount;
723.026. Levying officer's duty to pay over a ;
; return of earnings withholding order

723.026. The levving officer shall:
{a) Recelve and account far all amounts recelved pursuant to Sec-

tion 723.025 and pay such amounts over to the person entitled thereto

at least every 30 cays.

(b) Make a rsturn of the earnings withholding order as provided in

this subdivision. 1if the earnings withholding order terminates prior to

the levying officer's return of the writ of execution under which the

order was lssued, the levylng officer's return of the earnings withholding
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order <hail be made at the same tims as his return of the writ as pro-
vided in Scetion 683, 1f the earnings withholdisg order terminates after
the levying officer’s veturn of the writ of cxecation under which the
order was iesued, the Tevving offtcer's return of the earniongs withholding
order shall be made prompily after the order terminates and in the same

)

mannet as the wril was rebarned.

Comttent. Subdivision {(a} of Section 723.0616 countinues a requirement
of agubdivision (¢} of fermer Section B&2.3, Subdivision (b) provides for
the levving af{icer’s return of the earnings withholding order. BSee also

Section &8].

§ 723.027. Creditor reguired to notify levying officer when
judgment satisfied; notice of termination
723.027. 1If the judgment pursuant te which the earnings with-
holding order is issued is satisfied before the order otherwise ter-
minates pursuant to Section 723.022, the judgment creditor shall promptly
notify the ievying officer who shall promptly‘terminate the order by

serving a notice of termination on the employer.

Comment. Section 723.027 requires the judgment creditor to give
notice of zatisfaction of the judgment to the levving officer 1if the
earnings withholiding order haz not yet terminated. See Sectlom 723.022;>

Cin some cases, the employer will be aware of the
satisfaction by virtue of having himsell withheld the amount
necessary to satisfy the judgmmnent. See Section 723.022(a) (&), In
this case, Section 723,027 does not apply. However, the
judgment may be satisfied by additional payments from the
debtor vv through other debt collection procedures instituted
by the creditor. If this is the case, Section 723.027 applies, and
the creditor hag the duty to notify the levying officer promptly of the
gatiafaction so that the levying officer may serve a notice of termina-

tion on the emplover. 48 to the general duty of a creditor to furnish a
debior a satisfaction of jndoimen?, see Seotion 675, As to manner
of sorvicr, ree Secrion T2 10E

§ 723.028.  Withholding order for costs ond interest

723.028. Subject to Section 723.107, after the amount
stated as owing in the earnings withholding order is paid,
the judgment creditor may apply for issuance of another
earnings withholding order covering costs and interest
that may have accrued since application for the prior
order.



nakes olear that a judgment
her earnings withholding order to
ceerue lollowing the application
fov o prior ovder 1 A eredifor obitaing o judgment
which his delvter dooy not parc. The ereditor applies for and
secures an carmings withholdins order directod to the debtror’s
emplover, The apobeat srder recuire payment of only
tine of the application for this
pphieaticn for msoanes of earnings
23,125 (content  of  carnings
spheation for this order, further
ndpiment will, secrue. If the
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recover costs and interest that
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followlng the sams procvadure ag befere. This later appliication and
order sre subtect to the same geneval regquirements as any other with-
holdipg order.  0F course, *he sarpings withholding order for costs
and intersat may onilv he issued if 4 wric of execution 1s outstanding.
See Section 723.102. It is not entitled to any priority over the

orders of other creditors, aund the creditor is required to comply
with the waiting period prescribed by Section 723.107.

§ 723.029. Llien created by service of earnings withholding order

723.029. Service of an earnings withholding order
creates a lien upon the earnings required to be withheld
pursuant to such order. Such lien shall continue for a
period of one year from the date such earnings became
payable.

Comment. Section 723.029 provides a special rule for the commence-
ment of a lien of execution on earnings. Compare subdivisions {c) and
(d) of Seetion 688 which provide that the levy under a writ of execution
creates a lien on the property levied upon for a period of one year from
the date of the issuance of the execution. Service of an earnings with-
holding order is a form of levy of execution. See Secticn 723.021. How-
ever, the lien en each installment runs for a year from the date the
earnings became payablie. This rule is comparable to that provided for
judgment liens for alimomy and child support payments by Section 674.5

of rhe Code of Tivil Procedure.

The purpose of Section 723.028 is to protect the employer
against stale claims and to give the levying creditor priority over
competing claims by third parties where the priority questions
are not already regulated by other provisions of this chapter.
See Section T23.023 see also Labor Code Section 300. For
example, if installments are not promptly paid, competing
claims may arise under conflict-of-laws rules {see Sanders v.
Armnoar Fertilizer Works, 202708, 190 (1934) ) or in supervening
proceedings under the Bankruptey Act (§ 67(x)}.

~— e f—



Although the fen is lmijted 1o one vear, it will not expire i,
&ﬁxei&:@gﬁd;ﬁecn&qugmﬁmithﬂkwymgcmﬂﬁm
brinigs suit against the ernployer for the payment of the sums the
creditor claims should have heen puaid fe him, See Sovie v
Flawkins, T1 Cal 2 229, 455 Pid 97, 78 Cal. Rotr, 161 ¢ 1969,

§ 723.630. EBffect of wage azsignment for support

723.030.  {a) Hothiuag 5 chapter aflfeces an order made pursuant

it
-
o

™
b
o]
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=
-
[
o

to Sectton 4701 of the Civil Code.

(b} An order nade pursuant o Section 4701 of the Uivil Code shall
be given pricrity over any =sarnings wirbholdiag order as provided in that
gection. An emplover upoen whow an ordev wmade pursuant te Section 4701
is served shail withhold and pay over the earningy of the emplovee pur-
guant to such order even though the employer im already required to com-
ply with an earnings withholding order.

{c) Subject to subdivisons (b}, {(d}, and (e), an employer shall
withhold earnings of an employee pursuant to both an order made under
Section 4701 of the €ivil Code and an earnings withhelding order.

{d)} The employer shall withhold pursuant to an earnings withhold-
ing erder only to the extent that the sum of the amount withheld pur-
suant to the order made under Section 4701 of the Civil Code and the
amount withheld pursuant to the garnings withholding order does ner exceed
the amount that may be withheld under Articie 3 {commencing with Section
723.050).

(e} The emplover shall withhold pursuant to an earnings withholding
order for taxes only to the extent that the sum of the amount withheld
pursuant to the order made under Sectlon 4701 of the Civil Code and the
amount withheld pursuant to the earnings withholding order for taxes does
not exceed the amount that may be withheld under Article 4 (commencing

with Section 7231.0703}.

Comment. Section 723.030 states the effect of a wage asgignment
for support made pursuant to Section 4701 of the Civil Code on an earnings

withholding order.
Subdiviston (g} makes clear that nothing in this chapter affecta the

wage assignment for support, and subdivision (b) makes clear that the wage

Rk =



asgignment has prinvity owver any earnilves withbolding order as provided in
Secrion 4701.

Subdivisionz {5} end {¢) of Sectlon 723,030 make clear that, where a

wage assignment for suppore under Section 4701 of the Clvil Code is in
gffect, the amount wicthheld from the debtor's carniags pursuant to such
wage assignment la dedocted from the amount that stherwise would be with-

v the Juwdiieial Councill on

—
)

held pursuant to the withholding tabie prepared
an earnings withbholdiep ordar e enforce an ordinary money judgment. Sup-
paose, for example, that 2 wage assignment for sspport under Section 4701

ig in effect which regaires that 540 per wesk be withheld. Assume that

the table vrepared pursuani to Sectlow 723.050 limits the amount that may
be withheld o $400 pross weekly earpings to 555, To determine the maximum
amount that may be withiield pursuant te the earnings withholding order, the
$40 withheld pursuant to the wage assignment for support is subtracted from
the $56, leaving $16 as the maximum amount that may be withheld pursuant

to the earnings withholding order. For a special rule applicable when the
earnings withholding order 1a on a judgment for delinquent amounts payable
for child or spousal support, see Section 723.052. The rule stated in
subdiviaion {d) of Section 723.030 is required rto avoid conflict with the
federal Consumer Creditor Protectiom Act., That act requires that the
amount withheld pursuant to & wage assignment under Section 4701 of the
Civil Code be included in determining whether any amount may he withheld
purauant to an earnlngs withholdlng ordsar on an ordinary judpmeni. See

‘garnishment' means

subdivision (¢} of Section 302 of the act {"The rerm
any legal or squitable procedure through which the earnings of any in-
dividual are required to be withheld For pavment of any debt.'). See
Letter from Ben P. Hobertson, Deputy Administrater, 11.5. Department of
Labor, dated August 2, 1972, on file in office of California Law Revision
Commisaion, and Wape and Hour Divislon opinlon letters WH~10Q, WH-104, and
WH-112,

Under subdivision (e}, the amount that could be withheld pursuant
to an sarnings withholding order for taxes wonld be computed in the same
manner as for an ordinary esrnings withholding order using the table pre-
pared pursuant o Section 723,074 unless the earnings withholding order

for taxes is obtained under Section 723.076.



Article 30 Hestrichons on Farnings Withholding

1
§ 722,050, sStandard axematdoan

TE.050 {8) Az used in this section, "available
earnings” for any workweek .neaz g the eamings of the
judgmémt debtor ior that workweek less the sum of all the
followingg

(1} The arscunt that wou id be withbeld for federal
persopal inceme taves from the same amoeunt of earnings
of a single porson who cmm no exemnptions,

{2} The amount that would be withheld for federal
me;&i security taxes from the same amount of earnings if
earned (iurmg the first week of a calendar year by &
person subject to withholding for that tax.

(S)IThe amount that would be withheld for worker contributlens
to the Unenployment Compensatian Disability Fund under Sections 984 and

985 of the Unemployment Insurance Code from the same
amount of earnings if earned during the first week of a
calendar year by a person subject to withholding for that
purpose.

(4) The amount that would be withheld for state
personal incorne taxes from the same amount of earnings
of a single person who claims ne exemptions.

{53) An amount egjual to 30 times the federal minimum
hourly wage prescribed by Section 6(a)} (1) of the Fair
Labor Standards Act of 1938 in effect at the Hme the
earnings «re payable. .

(b} Except as otherwise provided in Sections 723.030, 723,051, 723052,
723.074, 723.075, and 723,076, the maximum amount of the
earnings of a judgment debtor in any workweek which
may be withheld pursuant to this chapter shall be -
computed as provided in this subdivision.

————

(iaere the available carnings of the judgment debtor for the workweek are
legs than ten deollars (510), nothing ashall be withheld., 1f the available
earnings of the judgment debtor for the workweek are at least ten dollars
£510) but not more than forty-five dolliars (543), 50 percent of the avail~
able earnings shall be withheld. Where the avallable earnings of the
judgment debtor for the workweek are greater than forty-five dollars {($43},
twenty*three‘dollars (323) plus 25 percent of the available earnings in
excess of forty-five dollars {845} shall be withheld. Where the avail-

able earnings of the judgment debtor for the workweek are ten dollars «
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(310} or moere, ¥ the amount comouted under this
subdivision is not a multiple of one doliar ($1), fractonal
grnounts less thun onechalf deller (30.807 shall be
disregarded and frectional wnounts of one-halt dollar
(80550 or mors shall e rounded upward to the next
higher whole dollas

(e} The Judizial Counoid shall ureseribe by rule the
method of somputing the zmount to be withheld in the
case of earnings rov any ruy Deriod other then a week,
which method shall ba substantially eguiveient in effect
to that preseribed in subdivision (B},

{d} The judiciai Ceuncii shali prepare withholding
tables for determining the emount te be withheld from
the earnings of en:ployee: for representative pay periods.
The tables may prescribe the amounts to be withheld
according to reascnsble ewrnings hrackets. The tables
prepared by the Judicial Council pursuant to this
subdivision shall be used to determine the amount to be
withheld in all cases where the tables permit
computation of the amount to be withheld.

Comment. Section 723.050 provides the standard exemption applicable

te all earnings withholding orders other tham orders issued onm a judg-

ment for delinquent amounts payable on a judgment for child or spousal

support (Sectlon 723.052) or certain orders for taxes (Section 723.076).

See also Sections
723.076 (taxes}.
hardshlp showing).

723,030 (wage assigmments for support), 723.074 and

See also Section 723.051 {(exemption obtained by special

Section 723,050 reflects policies similar to

B R

P i

{those underlying Sections 32 and 33 of the federal Consurner
Cradit Protection Act. 18 US.C. §§ 1572-1673 (1970). Thus, in
determining the amount of the debtor’s sarnings subject to
garnishment, under both this section and the federal law, cer-
tain basic amounts withheld pursuant to law are first deducted.
However, federal law requires the deduction of all amounts
actually “required by law to be withheld.” For example, the
amount actually withheld for federal income tax purposes from
the debtor's earnings is deducted in detennining his earnings
subject to garnishment {Favalakte earnings”). Thus, a debtor
claiming a greater number of exernptions will have less income
withheld and therefore more subject to garnishment. This pro-
duces the anomalous situatinn that o debtor with a large family.
and greater needs may have more earnings garnished than a

single debtor with the same gross income and with more limited
needs. Moreover, the federal statute does not elaborate upon
what are considered to be “amounts required by law to be
withheld.” To alleviate these problems, Section 723 050 sperifies

——
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the amounts to be decixted in c‘vtbrmmmr{ the pomcn of the
e pice s ot Hs
esrmngs . T h?sr i

Tyt qar sipr 6 ’?ft<-

e

s e rma ?a:-d to iim Ev:ms of dedueusm
fawl s, ey aye Besodd on the amounts
withheld tor federal and state Income $axes, social security, and
state disability insurance. See prragraphy (13- {4 of subdivision
{37 . Currently, the sacial seeurity tax rale v 388% {INT. REV.
CoDE OF 1854, § 3108 the abe r‘isd}ﬂxh wsurance rate is 1%

{(UNEMP. Ing. Cook £ 884 The amount deducted to da,tf,rmme
available ewrnings is fxed sovording to 2 formula and is not
necessaridy the amwount sctusily deducted from the debtor's
eamings, One of the major benefits of this scheme is that it
permits abdes 1o be ¢ re":med which indicate the exact amount
L6 o mi%}zﬂ’d from gay gheen anount of gross earnings. Sub-
Apvision {4} direots the f%uﬁli&a ouncil o prepare ‘ab‘ea which

1 be disty bt

avaninbile

b

wi Dooenploysrs reguived wo withhold carnings,  See

Section 77 An atiplover therefore generally nesd not make any
computat fons hot will aimply withhold pursuant re an earnings with-
oiding order che amount iisted v the tables provided him.,

g; Both the federal scheme and Section 723,050 malke some provi‘)

I

(sions for the effect of inflation. The federal statute, however,
merely provides & floor based on the federal minimum wage.
That is, the federal statute does not permit the creditor to
reduce the debtor’s weekly disposable earnings below an
amount egual to 30 tirnes the federal minimum wage. As the
federal minitnum wage is increased, this floor is increased ac-
_cordingly. (Under the federal law in effect on January 1, 1976,
"if a debtor’s disposable earnings are less than $69 per week no
garnishment is permitted; if his disposable earnings are be-
tween $69 and $92, all his disposable earnings above $69 are
subject to garnishment; if his disposable earnings are more than
$92 a week, 2% percent of his disposable earnings are subject to
garnishment.) This floor is not an exemption excluded from

every debtor’'s earnings. In contrast, paragraph ) of subdivision (a)
provides a basic minimur exemption that is alwaye deducted in determining
available earnings. Moreowver, subdivision (b} provides a formula that
preciudes withholding less than $5. From $10 to $45 available earnings,
a 50-percent rule is applicable and, above $45 avallable earnings, 25
percent of the available earnings may be withheld. Cf, Section 723.074
{ptate taxes).

Where a wage assignment for support under Section 4701 of the Civil
Code 13 in effect, the amount withheld from the debtor's earnings pur-
suant to such wage asslgnment 1ls deducted from the amount that otherwise
would be withheld pursuant to the withholding table prepared by the

Judicial Council on 4an earnings withhelding order on an ordinary money

[
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Jjudgment. See Section 723,030 and Comment thereto. The amount that

may be withheld pursuant to an adminisiracively lssued aarnings with-
holding order {or taxes when # wage assigndent under Section 476l of the
Civii Code is ipn effeci is computad ln che some manser using the table

prepared pursuani to Section V2300 Sep Sectfon 723,030 and the Com-

ment thereto,.

§ 723.051.  Additlonal amounts nocessary for support exempt

723,051, ¥ucept as provides o Sectlon 723.052 and in Article 4
(commencing with Section 723.077}, the norrian of his carnlngs which a
Judgment debtor proves is necessary for the support of the debtor or
the debtor's family supported in whole or in part by the debtor is ex-
empt from levy under this chapter unless the debt is lincurred for per-
sonal services rvendered by.any emprioyee or former employee of the judg-
mettt debtor. Nelther the judgment debtor's accustowed standard of
living nor s standard of lilving "appropriate to his station in Iife" is
a criterion for measuring the judgment debtor's claim for exemption

under this section,

Comment. Sectien 723.031 is based ou the hardship exemption formerly

provided by subdivision (b} of former Section 690.8. However, Section
723,051 wakes clear that this exemption 1s not intended to be used for the
mzintenance of a life stvie appropriste to the judgment debtor's station
in life or for an accustomed standard of living while the judgment debtor
owes money on ungatisfied judpments. Both the judgment debtor with a
family and one without s famity way claim the exemption under Section
123,051, TFor a specilal provision applicable where the sarnings with-
holding order is on a judzwent for dalinquent support payments, see Sec-
ticn 723.G52.

Subdivision (b} of former Section 6Y0.6 prevented the }udgment debtor
from claiming the hardship exemption 1f the debt sought to be collected
was incurred 'by the debtor, his wife, or his family for the common neces~
saries of 1life." This exception te the hardship exemption has been elimi-

nated. Likewlse, the limitation of the hardship exemption under former

2T



Section 6%0.6 to earnings vecelved "within 30 days next preceding the date

o T U RV S T B 5 . L 3 F
of a withicldluy by rhe enployer gader Sectisn 657

.3 bhasz bzen eliminated.

— oy . it T
Section 723,031 continues the Former exceprion o the hardship exemption

untder Secilon 690.6 where the garnishment 4s on a judgment for a debt
Incurred for personol services, rendered by anv

f peraonal services revdered by any emplovee or former emplovee
of the jiudgment debior.

§ 723.057. Exempticn when judument is for delinguent
HSUPRGrT Daynenits

723,052, -5&} Fgeopr as provided in sobdivision (&)}, only one~half of
the earnings ol whe fudpgwent debior plus any amonnt withheld from the judg-
ment debtor’s earnings nursuant to & wage assigument under Sectlom 4701 of
the Civil Code is exempt from levy undar this chapter where the earnings
withholdiﬁg order {s on & writ issved upon a judpment for delinquent awmounts
payable upen a judgment for the suppert of a child, or spouse or former
spouse, of the judgment debtor, including reasonable attorney's fees allowed
in comnection with the obtaining of guch Judgment.

{b) Upon metion of any iaterested party, the court shall make an
equitable division of the judgment debtor’s earnings that takes into ac-
count the needs of all the persous the judgment debtor is required to
gupport and shall effectuate such division by an order determining the
amount to be withheld from the judpment debtor's earnings pursuant to the

earnings withholding order referred vo in subdivision {al.

Comment. GSection 723.057 retzins the substance of the former law
applicable to a wage garnlshment on a judgment for delinquent amounts
payable for child or epousal support. &ince the federzl limitatioms do
not apply to such 5 garnishment {subdivision (b} of Section 303 of the
federal Consumer (redit Protection Act), this case was covered by the
exemption of one-half of the }udgment debtor’s earnings provided by
subdivision (a) of former Section 6%0.6. Section 723.052 makes ciear that,
in applying the S50~percent-of~earnings exemption, the amount wlthheld from
the ecarnings of the iudpment debtor pursuant tc a wage assignment for sup~
port under Section 4701 of the Civil Code 18 included in computing the 50
percent of the judpment debtor's earnings that may be withheld, For exam-

ple, if 30 percent of the judgment debtor's earnings are withheld pursuant

Sy
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to 8 wage assignment for support, an sddicional 70 percent may be withheld
pursuant to the ecarnings withhelding order on the writ igssued on the Judg-
ment for delinquent amounts payable for child or spousal support.
Subdivision (b} makes the 50~perceni-of-earnings standard provided
by subdivision (a) sublect to the power of the court to make an order that
more or less of the esarnings of the judpgment debtor be withheld where the
earnings withholding order is on a writ issued on a judgment for delinquent
amounts payable for child or spousal support. Upon the motion of any in-
terested party, the court shall make an equitable division of the Judgment
debtor's earnings between,.for example, his firast wife and children and
himself and his second familv. This continues the substance of prior law.
See Rankins v. Rapkins, 52 Cal. App.2d 231, 126 P.2d 125 (1942).

Article 4. Farnings Withholding Orders
for Taxes

§ 723.070. Definitions

723.070. As used in this article:

(a) “State” means the State of California and includes
any officer, department, board, or agency thereof.

{b) “State tax liability” means a liability, including any
penalties and accrued interest and costs, for which the
state would be authorized to issue (1) a warrant pursuant
to Section 1785 of the Unemployment Insurance Code or
Section 6776, 7881, 9001, 168071, 18906, 26191, 30341, or
323865 of the Revere and Taxation Code or (2) a notice
of levy pursuant to Section 1755 of the Unemployment
Insurance Code or (3) a notice or order to withhold
pursuant to Secton 6702, 7851, 8952, 11451, 16101, 18817,
26132, 30311, or 32381 of the Revenue and Taxation Code.

Comment. Section 723.070 provides definitions for terms used
in this article.

“State” means the state or any agency thereof. Where the
term “state” is used in this article, it refers to the particular state
agency that administers the particular tax law under which
recovery of the delinguent tax is sought. See Section 723.011(d).

The definition of “state tax liability” makes this article apply
to those tax liabilities for which a warrant may be issued
pursuant to Section 1785 of the Unemployment Insurance Code
{unemployment compensation contribution) or Section 6776
{sales and use taxes), 7881 (vehicle fuel license tax}, 5001 {use
fuel tax), FSRNEEESNSNNESIINRNNS, 16071 (gift tax),
18906 (personal income tax), 26191 (bank and corporation



taxesi, 35341 {cigaretie tax), or 32365 (alcoholic beverage tax)
of the Hevenue and Taxation Code or for which a notice of Jevy
may be given pursuant to Section 1755 of the Unemployment
Insurance Code (unemployment compensation contributions)
or for which a notice or order to withhold may be given pursu-
ant to Section 6702 (zales and use tax), 7851 {vehicle fuel license
tax), 89532 {use fuel tuy’ SR 11151
{private car tax), 16101 (gift tax}, 18817 (personal income tax),
26132 (bank and corporation taxes), 30311 (cigarette tax), or
g?&c?l {aleoholic beverage tax) of the Bevenue and Taxation
Jode.

§ 723071, Exclusive procedure Yor withholding earnings for state
tox liability

723.07L. This chapter do=: not limit the state’s right to
collect & state tax liability except that (a) no levy upon
earnings of an employee held by an employer s
effective unless such levy is made in accordance with the
provisions of this chapter and (b) the methods of
collection referred to in subdivision (b} of Section 723.070
may not be used to require an employer to withhold
earnings of an employee in payment of a state tax
liability.

Comment. Section T23.071 makes clear that the levy
procedure for withholding ezrnings of an employee for the
collection of state tax liability provided in the Employees’
Earpings Protection Law is exclusive. The authorization, for
example, to direct orders to third persons who owe the taxpayer
money found in Section 18817 (personal income tax) and
Section 26132 (bank and corporation tax) of the Revenue and
Taxation Code is limited by Section 723.071. This article deals,
however, only with levy on earnings to collect certain state
taxes. The collection of federal taxes is accomplished pursuant
to federal law and cannot be limited by state law. See INT. REV.
Copr of 1954, § 6334(c). As to other taxes not within the scope
of this article, the tax obligation must be reduced to judgment,
and the tuxing authority way then obtain an earnings
withholding order like any other creditor; such order is treated
the same as any other earnings withholding order, and this
article does not apply.

§ 723.072. Withholding order for taxes; notice and opportunity
for review of liobility before order issued

723.072. (a) A “withholding order for taxes” is an
earnings withholding order issued pursuant to this article -
to collect a state tax liability and shall be denoted as a
withholding order for taxes on its face. .

(b} A withholding order for taxes may only be issued

where:
(1) The existence of the state tax liability appears on
the face of the taxpayer’s return, including a case where

1%



such tax Habibity is disclosed from the taxpaver’s return
after errors i mathematcal computations in the reiurn
have been corrected: or

2y The state tex Hability has bsen sssessed or
determined, &s provided in the Bevenue and Taxation
Code or Unemplovment Insurance Cods, and the
taxpayer had notice of the proposed assessment or
determination and had avaiiable an oppoertunity to have
the proposed assessment or ¢etermination reviewed by
appropriate administrative proeedures, whether or not
he took advantage of that opportunily.

{ey [n any caze where ¢ stele tax liability has been
assessed or determined prior o Jenuvery & 0% July 4,
1977, and the state determuines that the requirements of
subdivision (b} may not have been sabisfied, the state
may send a " Notice of Proposed lssuance of Withholding
Order for Taxes” to the taxpayer at his last known address
by frst-ciass meil, postage prepaid. The notice shall
advise the taxpayer that he may have the assessment or
determination reviewed by appropriate administrative
procedures and how he may obtain such a review. I the
taxpayer is sent such a notice and requests such a review

‘within 30 days from the date the notice was mailed to
him, the state shall provide appropriate administrative
procedures for review of the assessment or
determination and shall not issue the withholding order
for taxes until the administrative review procedure is
completed, If the taxpayer is sent such a notice and does
not request such a review within 30 days from the date
the notice was mailed to hiin, the state may issue the
withholding order for taxes.

(dy A withholding order for taxes may be issued
whether or not the state tax liability has been reduced to
judgment. :

Comment. Section 723.072 provides that no withholding order
for taxes may be issued unless the state tax liability either
appears on the face of the taxpayer’s tax return or has been
determined in an administrative proceeding in which the
taxpayer had notice and an opportunity for administrative
review. See Greene v. Franchise Tax Board , 27 Cal. App.3d 38,
103 Cal. Bptz. 483 (1972). However, no review of the taxpayer's
tax liability is permitted in court proceedings under this
chapter. See Section 723.082.

Few state tax liabilities are reduced to judgment. Subdivision
{d) recognizes this. ‘

§ 723.073. Provisions governing tax withholding orders

723.073. Except as otherwise provided in this article,
the provisions of this chapter govern the procedures and
proceedings concerning & withholding order for taxes.
For the purposes of this article, a reference In this chapter to a

"levying officer” shall be deehed to mean the speciflc state agency

seeking to collect 2 state tax liability under thies article.

-~



Comment. Section 723.073 makes clear that the provisions of
this chapter governing oerviings withholding orders are
applicable to withholding orders for taxes except to the extent
that this article contains special provisions applicable to such
orders.

§ 723.074, Agency ‘ssucd withholding order for taxes

723.074. {a} The state may itself issue a withholding
order for taxes under this section to collect a state tax
liability. The order saall spocify the meximum amount
that may be withheld pursuunt to the order (unpaid tax
bability including any peoaliies, accrued interest, and
costs).

(b} The smouni to be withheld by the employer
pursuant to an order issued under this section shall be the
amount reguired 1o be withheld pursuant to subdivision
{¢) or such lesser amount as is specified in the order.

(e} Unless a lesser amount is specified in the order, the
amocunt to be withheld pursuant to au order issued under
this section is two times the maximum araount that may
be withheld under Section 723.050, except that the state
may require that ten doflars ($10) be withheld if 5

¢ the amount of the taxpayer’s
errnings is sufficient that a portion of his earnings would
be withheld pursuant to Section 18806 of the Revenue
and Taxation Code if such earnings were subject to
withholding under that section but the amount of his
earnings is not sufficient to permit withholding under
Section 723.050. In determining whether the earnings are
sufficient so that a portion of the earnings would be
withheld pursuant to Section 18806 of the Revenue and
Taxation Code, the table issuned under that section
applicable to a single person without allowance for
additional exempticns shall be used. The state shall
prepare withholding tables for determining the amount
to be withheld from the earnings of employees for
representative pay periods pursuant to orders issued
under this section. The tables may prescribe the amounts
to be withheld according to reasonable earnings brackets.
The tables shall be used to determine the amount to be
withheld in all cases where the tables permit
computation of the amount to be withheld,

Comment. Section 723.074 specifies the procedure to be
followed when the state taxing agency itself issues the
withholding order for taxes. In such case, no application to a
court for the order is required. Under an order issued pursuant
to Section 723.074, the employver may be required to withhold

- not more than twice the amcunt permitted to be withheld
pursuant to Section 723.050 (except that $10 is required to be
withheld m certain instances where the amount of earnings
would not be sufficient to reguire withholding under Section
723.050%. The state taxiog agency provides the employer with
withholding tables prescribing the amount to be withheld
pursuant to orders issued under this section. The amount

—~ 3R~



oanust be withheld
L OSReT armount
Aeant to sabdivision

deterieined mm: 10 .Es o !i_‘e;nl'."»-",
E:}'}-' tl..\‘ o "1;_'!! ﬁ, al h

(o} or zfé'_} -:,:f.‘- ;«arf.; FESLE7R. Ms e ithe effect of a wage assignment
for support under Secrios 4700 of the Sivel Code, see subdivision (e)
of Section 723.0%% and the Unmment fhorsto.

Pectine fo lazpever teduotion o omount withheld

o anphies tooany withholding
o vnder this article,

My i w2301 the withholding order for taxes, the
siate shall serve upon the emplover an additional copy of
the order and a notice umrming the tagpayer of the
effect of the order angd of his right to hearings and
remedics provided in this chapter. Within five days from
the daie of service, the employer shall deliver to the
taxpaver a copy of the order and the notice, except that
immediate delivery shall be made where a jeopardy
withholding order for taxes has been served. If the
taxpayer is no longer employed by the employer and the
employer does not owe him any earnings, the employer
is not required to msake such delivery.

(¢} The state shall provide for an administrative
hearing to reconsider or modify the amount to be
withheld pursuant to the withholding order for taxes, and
the taxpayer may request such a hearing at any time after
service of the order. If the taxpayer requests 2 hearing,
the hearing shall be provided, and the matter shall be
determined, within 15 days after the request is received
by the state.

{d) After the state has made its determination under
subdivision (c), the taxpaver may file a claim of
exempmn to claim the exemption p rov:ded by Section
723.051, in the manner provided in Seci:mn 723.105, with
& court of record in his county of residence. No fee shall
be charged for fling such claim of exemption. After
hearing, the court may modify the withholding order for
taxes previously issued, but in no event shall the amount
required to be withheld be less than that permitted to be
withheld under Section 723.050.

Comment. Section 723.075 requires service of a copy of the
srder and a notice m%ormmg, the employee of the effect of the
order and his right to hearings and other remedics. These
papers are sexved on the emplover who is reqmrt,d to deliver
them to the employee. CF Section 723104 (ordinary
withholding orders). See a'!'m Section 723.155 {employer not
subject to civil lability). Section 723.075 requires that the
taxpayer first scek administrative relief before he can claim the
exemption provided by Section 723,051 (hardship exemption)
in 4 court proceeding. \;m withstanding the hardship exemption

di BUT




providcd by Sechion 723051 the state i WAL wpel oY 18 entitled
te a withhoiding £ iRt ot not f:_W tha a .J“;z, amumt
nermited (o ; :
there 13 a
cArnings are assenbing o

C fades may be

f;?if& £ "a'plw erof

Tt e of the

rad to be withheld p..zfsisam b6
tert T23.074

! ‘"fr‘m—v z'fa}jpiv i g eourt of
the t a5 was dast known
to ra:aidf; for i"i;f* zofg with“"iiimg @.g;m for taxes
under this sectior li ot & state tax 1 ebility,

iot The fsg)?‘siic:a?iz;z‘; far the grder fﬁi}a.ﬁ} include an
affidavii sta.in 2 that the stzte hue served upon the
taxpayer both of the following:

{1} A copvy of the application.

{2} A notice informing the taxpayer of the purpose of
the application and his right to appesr in regard to the
application.

() Upon the filing of the application, the court shall
immediately set the matter for hearing and the court
clerle shall send a notice of the time and place of the
hearing by first-class mail, postage prepaid, to the state
and the taxpayer. The notice shall be deposited in the
mail at least 10 days before the day set for the hearing.

(e} After hearing, the court shall issue 1 withholding
order for taxes which shall reguire the taxpaver’s
employer to withhold and pay over all earnings of the
taxpayer other than that amount which the taxpayer
proves is exempt under Section 723.051, but in no event
shali the amount to be withheld be tess than that
permitted to be withheid under Section 723.080.

(f) The state may issue a temporary earnings holding
order, which shall be dencted as such on its face, in any
case where the state intends to apply for # withholding
order for taxes under this section and has determined
that the collection of the stute tax liability will be
}eﬁpardwed in whole or in part if the temporary earnings
holding order iz not issued. The temporary earnings
holding order shell bs directed to the taxpayer’s
employer and shall require ki to retain in his possession
or under his control ail or such portion of the earnings of
the taxpayver then or thereafter due as is specified in the
order. Together with the temporary earnings holding
order, the state shell serve upon the employer an
additional copy of the order and a notice informing the
taxpaver of the effect of the order and of his right to
remedies provided in this chapter. Upon receipt of the

I
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order, the employer shali delivoy to the taxpaver a copy
of the order and netice. 17 the taxpayer is no longer
employed by the employver und the emplover does not
awe him any earniogs, iter employer i not roguired to

e

make such delivery. Th wrary earnings holding
arder supires 15 davs from the date it s served on the
employer unless it is extended by the court on ex parte
application for good cause shrens, IF 2 beinporary errnings
Lolding order is :d on an emnplover, the state may not
thereafier, fur a period of by months, serve on the sarne
employver another temporary earnings holding order for
the saine employee anless the court for good cause shown
otherwise orders. Bectons 723158 and 723,184 apply to
temporsry earnings holding orders issued under this
section.

£ omment. oovgure whereby the
TAXINE sEensy ol : . frer court hearing, that
reguircs the employver to withhold «ll of the emplovee's
earnings in excess of the amount essential for the support of the
tuxpaver and his fumily. Ao order muy be obtuined under
Section 721075 that requires the withholding of more than the
amount that the stute taxing sgency could require the employer
to withhold pursuant to an order issued by the agency itself
under Section 723.074. This grunt of authority is not intended as
a directive that such authority be used generally. This extreme
remedy could be harsh in its application and should be used
sparingly. The state taxing agency is always entitled to a
withholding order in an amount not Jess than the amount
permitted to be withheld under Section 723.050 even though
there is 4 court hearing on the employee’s claim that all of his
earnings arc essential for the support of the taxpayet and his
family. Provision is made in subdivision {f} of Section 723.076 for
a ternporary order directing the employer to hold any earnings
of the emplovee then or thereafter due. Such orders should be
used only in rare and unusual cases.

§ 723.077. Priosity of orders
793.077. {(a} Subject to subdivision (b}, an employer

upon whom a withbolding order for taxes is served shall

withhok! and pay over earnings of the employee

pursuant to such order and shall cease to withhold

earnings pursuant to any prior order except that an
order made pursuant te Section 4701 of the Civil Code shall be given
priority as provided im that section. When an emplover 1is required to
cease withhelding earnings pursuant to a prier order, he shall notify
the levying officer who served the prior order that a supervening with-

holdiog ocrder for taxes is in effect.
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sived, the emplover will continue to

for muppori, ol the amcunt wlchbeld porsuant to the tax order
wili be reduoced by the amount withheld pursuant te the wage assignment

for gupport. Similarly, where s tex ovder is in effect asnd a wage
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ssigmment for muppart is sarved, the wape zssignment again takes priority.
See the Comments to Sectilens 723.G30 and 723,050, However, where the
prior earnings withholding order is for the collection of a debt octher

than for texes, the tax order displaces}

o

Uthe prior order, and the emplover must withhold only pursuant
to the tax order until the tax debt is completely paid. If the
earnings withholding order ftor taxes is satisfied during the
withholding peried of the prior vrder {Section 723.022}, the
emplover must then again withhold pursuant to the prior crder.
Where there is g prior tax order in effect, the second tax order
is ineffoctive; the employer may not withhoid pursuant to the
second order and must promptiy notifv the agency which issued
or obtained the second order of the reasen for his action. See
Section 723104 (bt

§ 733078 Withhoiding period; notice terminaiing order

723478 gt Fxvept as provided in subdivision (b},
the emplover shall not  withheld pursuant to a
withholding order for taxes from earpings of the
employee payable for uny pay period of such employee
that ends prior to the fenth day after service of the order.

(hy A “ieopardy withholding order for taxes,” which
shall be denoted ag such on its face, iz 2 withholding order
for taxes that reguires that the employer withhold
pursuant io the order from earnings due to the employee
at the time of servioe of the order on the employer and
feom earnings thereafter due, A jeopardy withholding
prdsr for taxes may be issued only where the state has
determined that the collection of a state tax lability will



be jeopardized i whole or i pert by defaving the time
when wz.%mas;msnﬁ bromi eurTungs COnNnences.
fe) Ar etny hall -.u*ﬁz e o withhold pursuant
o a withhek dsg sy g fexes unlil the amount
fg;? ifizd in the order hos hﬂ?i'i‘i paid in full or the order
: withdraws, excopt thet the order shall avtormatically
tezmtna?L DRE vonr v the emploves s no longer
emploved by the amplover, The state shall promptly
serve on  the F“‘ﬁpéw wf a netive terminating  the
withi mic’hnﬁ oriler for taxes if the state tax lability for
which the withholding order for taxes was issued is
satisficd before the cmployer has withheld the full
amount rpecified in the order, and the employer shall
discontinue withholding in s.'&mphance with such notice.
Section 723,087 does not apply to o withhelding order for
taxes.

‘5:

Comment.  Subdivision {u) of Seetion 723073 requires the
empioyer to withhold commeoeneing at the same time as with any
other order. CF Scction 723.022. Subdivision (b) provides for a
jeopardy withholding order that requires immediate
withholding. Such an order should be used only in rare and
unusual cases. Subdivision (¢) requires the emplover to
withhold earnings pursuant to a withholding order for taxes
until the amount specified in the order has been paid in full and
provides for z notice if the tax liability is satisfied before the full
amount specified in the order has been withheld. The notice
required by Section 723.078 is in lieu of the notice provided by
Section 723.027. I’ not cariier terminated by the
court, the order automatically terminates one year after the
employee is no longer employed by the employer. Thus, for
example, if the employee is laid off but returns to work for the
same employer within one year from the date of the layoff, the
employer must withhold pursuant to the support order. On the
other hand, if the employee does not return to work vntil tnore
than one year from the date he was luid off, the order expires
at the end of the year, and nothing is withheld pursuant to the
crder when the emplovee returns to work,

¥

§ 723.079. When receipt required

723.079. No receipt need be sent to the taxpayer for
amounts paid over to the state pursuant to a withholding
order for taxes unless the taxpaver has requested in
writing that he be sent receipts for such amounts.

§ 723.080. Service

23.080.  Service of a withholding order for taxes or of
any other notice or docwment required under this
chapter in connection with a withholding order for taxes
_may be made;by first-cluss mail, postage prepzud ar by
any authorized state employes. Service of e withholding
order for taxes is complete when it is received by the
ernployer. Service of, or the providing of, any other

- r‘f
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notice or dosument reguired to be served or provided
under this chapter in connection with & withholding
order for tazes is complete when the notice or document
is deposited in the mal addressed to the last known
address of the persot on whom it is served or to whom
it is to be provided.

sy

Comment.  Saction TZLI8U pwovides special provisions for
service of potices, documents, and orders under this article, This
special service provision v in lieu of the one prescribed by
Section 793101

723081, Except for the formns referred to in Section
723076, the state shall prescribe the form of any order,
notice, or other document required by this chapter in
connection  with & withbolding order for taxes
notwithstanding Sections 723.100 and 723.120, and any
form so prescribed is deemed to comply with this
chapter.

£,
*

Comment. Section 723081 requires that forms used in
connection with this article be prescribed by the state taxing
agency administering the particular tax law except that the
Judicial Council prescribes the forms used in connection with
court issued orders under Section 723.076.

§ 723.082. Review of tox lickility

723.082. No review of the taxpayer's tax liability shall

be permitted in any court proceedings under this
chapter.

Comment. Section 723.082 makes clear that the court, in a
proceeding to determine whether a withholding order for taxes
should be modified or terminated because of hardship, may not
review the taxpaver’s tax Hability. ‘

§ 723.083. Refund of employer's service charge

723.083. If the state determines that a withholding
order for taxes has been issued in error or that there is no
tax liability, the state may refund to the employee any
amounts deducted by his employer pursuant to Section
723.024. :

Comment, Section 723.083 authorizes the state to refund the
employer's service charge to the employee if the w?tklh9ld1ng
order for taxes is issued in error or there is no tax liability.

' § 723.084. Warront or notice deemed withholding order for taxes

723.084. Where a warrant, notice of levy, or notice or
order to withhold (referred to in subdivision (b} of
Section 723.070} is served on the employer, it shall be

- 38 -



deemed to be a withholding order for taxes if the form
nrovides notice on it faco that it i@ io be trested as a
withholding order for taxes as to any earnings that are
subject to the provisions of this chapter.

P , Ly by T F Ty : ;
Comment. Lection 723,084 desls with the situation where it is
not cdear whether an smpleveramplovee relationship exists,

The warrant, notice of fevy, or natice or order to withhold may
Py fepiga R e hm Fowrsisetr G ok it :
be issued on the assum - taxpayes i oan independent

contvacior. However, so that the twpaver cannot aveid the
withholding by claiming that he is an emplovee and that his
earnings be winheld only poursvant to an earniings
withholding order, Section 721008 provides ithat the warraﬁ}
notice, or order may reguire that it be treated as an eamingé
withholding erder i the Luxpeyer is an emploves. l

Article 5. Procedure for Issuance of
tarnings Withholding Orders

§ 723.100. Judicial Council authorized to prescribe practice and
procedyre

723.100. Notwithstanding any other provision of law,
the Judicial Council may provide by rule for the practice
and procedure in proceedings under this chapter except
for the state’s administrative he. - provided by
Article 4 {commencing with Section 723.073).

Comment. Article 5 outlines generally the procedure for
issuarce and review of an earnings withholding order; however,
Section 793,100 authorizes the Judicial Council to provide by
rule for the practice and procedure in proceedings under this
chapter. The state tax agency prescribes the rules of procedure
for administrative hearings under Article 4 {withholding orders
for taxes}.

§ 723101, Service

793,103, (n) Service under this chapter shaill be by
personal delivery or by registered or certified mail,
postage prepaid with return receipt requested. When
service is made by mail, service is completed at the time
the return receipt is executed by the recipient or his
representative.

(b3 1f the levying officer atrempts service by mail under asub-

division fa) and the return recelpt {a not recelved within a reasonable

time, he shall make service DY nersonal delivery.

Comment, AESERNEENEY Scction 723.101 specifies the
means by which service must be accomplished under this
chapter.  Although personal service s suthorized, it is
anticipated that the convenience und economy of service by
il will result in the genera! use of this method. '




Bubdiviglon (k! reguites personst sereics by thae levying officer
where mail servics is auparently ineffectiive hecause a return receipt
Has wol been recsived by fhe leveing officer scon zftor the papers are

e

served. See, e.n., Sections 73,002, FI5.027, and 727%.105.

Special  provistons ie when service is complete for
past ncukar  parposes are found  in Section: T25.022(e)}
wholding periads ane “ﬂ;fﬂcnﬂmﬁgﬂﬂﬁemfﬁsm
e of w gziuzr_}*eun,., pdces for fuxes, soo section T23.080

e lnsynnce of eorings withholding order
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123,102, {8} If a writ of axecuiion has been iggued to the county
where the iedpment debtor’s emplover iz to be served and the writ has
not been retarned, 2 judgment credivor may apply for the issuance of an
garnings withholding ovder by filing an application, In the form pre-
scribed by the Judicial Council, with a levying officer in such county
who shail promptly issue an earnings withholding order in the form
prescribed pursuant to Seccions 723,120 and 723,125,

{b) This section does not apply where the earnings withholding

order is a withholding order for taxes,

Comment. Subdivision {a) of Section 723.10Z requires a judgment
creditor to apply for an earnings withholding order to the levying
cfficer in the county where thez crder is to be served., A8 a prerequisite
to applying for the esraings withholding order, the judgment creditor
must have obtained the ifsscance ol o writ of executdion fo the county
where the order is Lo he served. See Sections 723.022 and 723.023
{where emplover servedi. For the required content of the application,
see Sectiom F23.121. An earnings withholding order shall be promptly

Isgued on the ex parte application of a tudgment credicor. The debtor

T

may ciain an exerption pursiant o Section 723,105, have such order
modified or termipated, znd even tecover from the creditor amounts with-
held and pald over purssaat to sveh order; but this does not affect the
initial fssuaunce of the order.

For special provisiens repavding the issuapce of a withholding order

for taxes, sesz Article 4 {(coumencing with Secitdon 723.0740).

- o



§ 722303, Tronsmittol of order and information io employer

I'4

T23.143. ga; The fevioe ol bcer dhall serve apon
the dasignated ﬁnplwr? alt of the ‘cihmng

(1} Two conies of the e f;fsifag; withholding order.

{2‘* ”"}*ez foren for the emplover's veturn,

(\E"xin }Nﬁhce to employee of eArnings m?h?{adzm{ order
in he form prescribed pursnant to Seetions 793120 and

723,122
(b} At the !’?—53?.‘(25? b to
subidivivion (2}, the 4 Badl o - the
emyplover with u “01‘ Fas the ok onts and
withholding FZE}E;« refoered ¢ The

judlﬁiu 4 ommy adopt orules ;x; pﬁﬁnbmg the
circumnstances vﬂher compisnee with this «ubdivision is
net required.

{c} Mo ecarnivgs withiolding order shall he servad upon the employer
after the writ of execution andor which the order was iggued is made re-

turnable,

Comment.  Section 723.103 prescribes what must be served
upon the employer by the judgment creditor and when such

service must be accomplished to be effective. Serviee of the earnings
withholding order must be ctmpleted before the writ is returnable.
Section 723.103 requires

Cthat the creditor serve on the employer an extra copy of the
order and a notice advising the employee of the effect of the
order and his rights with respect to the arder. The employer is
required to deliver these papers to the employee within +en
days of service. See Section 723.104.

§ 723.104. Delivery of pupers to employes; employer's retumn

723.104.  Anv emplover whe is served with an earnings
withholding crder shall:

(2} Dreliver to the judgment debtor a copy of the
earnings withholding crder and the notice tc empioyee
of earnings withholding order within ten days from the
date of service. If the judgment debior is no longer
employed by the employer and the employer does not
owe him any earhings, the employer is not required to
make such delivery.

(b) Complete the emplover’s return on the form
provided by the levi,ing ofiicer and mail it by
first-class mail, postage prepaid, to the ievying offcev
within 15 days from the date of service, If the

esrnings thhhokimg order is meffec!:ive, the emg;%ayer
shall state in his employer’s return that he is not
complying with the order for this reason and shall return
the order to the fevying officew with the employer’s

return. — fi / —



Cemmant,  Sechion 700104 requives the eimplover to deliver to
the eraployves #the vrder aud 4 nobee advising the
epioyee s. mee Section TELIES (emwplover not

subjject o ivil Hability e

Section 723,184 alva reguires the emplover o fll out and mail
Canemnployersrebwmite the levoing offir e whnservesan
ecarnings withbolding order & a veturn most be made even
though the order is not giver: effect. See Comment to Section

723,023, I the order s not given effect. the employver must

indgicate tne reason and return the ocder. For the furm of the

reburn, see sechorn 71186

§ F2LA0L Jedgment debfor s caim of exemption

793.803. (ar A judgment debltor may c<laim an
exemption under Sectien 7a3bsr i,

{1} No prior hearing has been held with respect to the
sarnings withhelding order; o

{2y There has bheen & 1material change in
circumstances since the time of the last prior hearing on
the earnings withholding order.

- (b) A claim of exemption shall be made by filing with

the levying officer sn originasl and one copy of (1) the judgment debtor's
claim of exemption and (2} the iudgment debtor's financial statement.
(c) Upon the filing of the claim of exemption, the levying officer

shall promptly send to the judgments

(creditor by first-class mail, postage prepaid, all of the
following:

{1} A copy of the claim of exemption.

{2} A copy of the financiai statement,

{3) A notice of claim of exemption, stating that the
claitn of exemption has been filed and that the earnings
withholding order will be terminated, or modified to
reflect the amount of earnings claimed to be exempt in
the cluim of exemption, unless a notice of opposition to
the claim of excrmption is fled with the 1evy g olficer by the
judgment creditor within 10 days after the date of the
mailing of the notice of elaim of exemption.

(d} A jadgment creditor who desires to contest a claim
of exemption shall, within 10 days sfter the date of the
mailing of the notice of claimn of exemption, file with the

levying off cer @ notice of opposition to the claim of
exemnphion.

() I thelevying oificer does not receive 4 notice of
opposition within the 10-day period, he shall send to the
employer by first-class mail, postage prepaid, one of the
following:

(1} A notice that the earnings withholding order has
been terminated if all of the judgment debtor’s earnings
was claimed to be exampt.

¥
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(&) a modified ewrnings withbolding order which
reflects the smount of :ﬂasrrﬁ'u:-f," ¢ ‘&“’Eiﬁ:{i m he:- exempt in
the chidm of eremption wrion of the judgment
debiory 6*2%!“:3;{3;:* WiE o Z‘i{:‘mpt.
i m ot of o claim of exemption
ieg Filed with the leveing o e the if-dav pericd, the levying

offteer shall gvramptly file stles of ppposiidon with the court clerk
and . Ehe o ur? cierk ?: the wzsz‘“* ey for hearing,
much heneiise shall be Uhbin 15 davs 2Ber the date
he notice of op pz}&zhay s Hled. The cou Hf‘ri\ shall send
4 notice of the time snn place of the %Pmang to the
ndgment debber and fudgoent oreditor by first-class
mail, postage prepaid, The nm* iFu,i ba deposited n
the mail at feast 10 days Lefore the day set for ,;earin5
(g; If, after heaning, the sourt or de% that the earnings
withholding arder be modified or tarminated, the clerk
shall prowptly transmit a certiiied copy of the order to the levying

officer who shall prowptly send by first-class mail, postage prepawd, +o

the employer of the judgment debtor (1} a copy of the
modified earnings withholding order or (2} a notice that
‘the earnings withholding order has been terminated. The
court may order that the earnings withholding order be
terminated as of a date which precedes the date of
hearing,

{h) H the earnings withhsolding order is terminated by
the court, unfess the court otherwise orders or unless
thereis a material change of circumstances since the time
of the Jast prior hesring on the earnings withholding
order, the judgment creditor may not apply for another
earnings withholding order directed to the same
employer with respect to the same judgment debtor for
a period of 130 days following the date of service of the
earnings withholding ordey or 60 days after the date of
the termination of the order, whxchever is later. 5

the court determines that any amount withheld pursuant to the earnings

e o A e B . b e 1 it e ARl i 0 e o AR e i

withholding order shall be paid to the judgment debtor, the court may
make an order direciing the person whe holds such gwount to pay it to the
Judgment debtor.

{i} If an employer has withheld and paid over amounts
pursuant to en earnings withholding order after the date
of termination of such order but prior to the receipt of
notice of its termination, the judgment debtor may
recover auch amounts only from the levving officer if he sti1ll holds

such amounts or, 1f such amounts have besen pald over to the judgment
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f the emr:niﬁ:. er I
esrnings with f.'-m g ordar H’E ar ’?Pi? Hl"éﬁi‘:}ﬁ of the order
but hss not paizl over such wnounts to the levy.nd
shficen, the cropleyer shall payv over such arnounts to the
judgment debiar

Somuent. Sectiop U510 ontllinoes penevallv the procedure For the

hegring of -

e nenplion under Sectlon 723,031,

hin whichk he T ?
. "hL~?u*n}a rrabey
Honsec, e may lﬂd:dﬂ
pierind the order is in effact,
14 , ; aitation rw;u fes to a judgment
crclndnlfd,ﬂinhrr 17 rermvaated by the court, the
judgrnent creditor rmay aot j; pl fur the issuanee of an earnings

withholding order directed to the same f,mploy er for the sarne
deier for 132 days following the date of service of a prior
terminated order or 60 davs after the date of termination,
whichever is later, unless the court orders otherwise or there is
a material change in citcumstances. See subdivision {(h}.

A claim of exeruption s inade by the debtor by filing an
original and one copy of his claim of exemption and @
mhzsnmncm; staterment. Subdivision ’b . For the form
of these dacuments, see Sections 7 3 123 and 723.124. Upon
receipt of these documents, the SR uired to send the

copies of the application ; H”iﬂﬂaﬂmdl%dﬁﬁnhnt o the creditor,
touethor with o notice of t}u claim of exemption which advises
ike credilor of the effect of the claim. Seo subdivision (o).

o necons o
am(' eius'mf'

The judgment creditor who contests the claim of exemption
must file a notice of opposition: within (¢ days. Subdivision (d).

If no notice of opposition is filed, the levying officer serves on the
emplover a netice terminating the order or, if the claim of
sxemption lists an amount the judgment debtor believes should
be withheld pureuant o the order {see Section 723.i2%), the levyiog
of ficer sends the emplover a modified order in the smount indicated in
rhe clalm of exsartion,  Subdivision fe).  IY & notice of opposition is
filed within 18 days, the court <lerk sets the matter for hearing and
notifiss both parvies. Hubdivisdica (£},

After hearing, the ceurt may order that the earnings
withholding order he madified or even terininated. The date
fixed for termination of the order may precede the date of the

hearing. See gubdivisicn f{g}. The court mav order amounts withheld in
excass of the amount determined o be proper £o be paid to the iudgment

dehtnr. See subdivision (h), Where the date of termination is




made retrouctive, ani ¢
paid over purstan: [o1
reveipt of notice of
TEIORE gl ol

mpiavg F ey have already withheld and

v rhobding order prior to
kg fmxnaimn Subdivision {u) of Section

quﬁoiﬁ*i gﬂ%hﬁ_ﬁ,b the debtor

for such ammmw, gn.ci subdivision /i) of Section 723105
authorizes the debior o EECOVET sueh ameunts from his

ereditor, Where amon

Over in ;t"ﬁ srf’dzmr’

wts huve been withbeld but not vet paid
*11:‘1 smployer i@ requived te pay those
et debior Res subd tvigion ().

il

The procedure for cial

soectifad In shat

Comment.  Hection

3
e s ) et =
IE’}C}.E{I?}» Lail £radk,
proceedings under I

tizn provided by Sectien 723,052 is

i shall be required in court

Tk, ia*ﬁ} is cumparable to a provision found

in subdivisgion ) of Seetion 9050 (elaime for exemption).

§ 723.107. timitotio
withhold

n an obtaining additionol  earnings
ing orders

723.107. If an employer withholds earnings pursvant
to an earnings withholding order, the judgment ereditor
who obtained the order may not cause anothar earnings wilthholding order

to bhe served on the same

the same employee during

eaployer requiring him to withheld earnings of

the 30 days following the expiration of tke prior

earnings withhoiding order,

Caommtent. Section

723,107 preciudes a creditor whoe has

obtained an earnings withholding order which has gone into

effect from serving

another order during the 25-day period

following the expiration of his prior order. The purpose of this
limitation is to give other creditors a 3%dav period during which

their earnings withholding orders can be served while the

Gngmai creditor is preciuded from competing with themn. The
original creditor may apply for the second earnings withholding
order either hefore or after his prior order expires. But service
of the second order on the sume employer while the original
order is in effect will be ineffective under Section 723.023, and
service during the 30-day period following expiration of the
original order is pro?nhﬁcd by Section 723.107. Even though

the 30-day moratorium perioed is violsted, the employer may act pursuant

to what has been served

the expiratiocn of the 3
any other creditor,

peridd of relisef from g

upon him.,  See Section 723,154, Of course, after

O-day pariad, the originzl creditor is treated like

The 30-day provision also gives the employer a limited

arnishment where there ig only one judgment creditor.

F



It should be noted that each agency of the state is considered
a separate entity for the purposes of this chapter. See Section
723.011{d}. Hence, even though one agency has been making
collection, a second agency mav serve an earnings withholding
order within the 30-day period provided in this section.

Article 6. Forms; Frnployer's Instructions;
Withhoiding Tables

§ 723.120.  Judicial Councit to prascribe forms

723.120. The Judicial Council shall prescribe the form
of the applications, notices, claims of exemption, orders,
and cther decwnents réqvired by this chapter and only
such forms may be used to implement this chapter. Any
such forrn prescribved by the Judicial Council is deered
to comply with this chapter.

Comment. Section T23.J20 rzquires the Judicial Council to
prescribe the forms necessary for the purposes of this chapter.
Various sections prescribe information to be contained in the
forms; but the fudicial Council has complete authority to adopt
and revise the forms as necessary and may require additional
information in the forms or may omit information from the
forms that it determines is unnecessary.

§ 723.121.  Application for earnings withholding order

723.121. The “application for issmance of earnings
withholding order™ shall be executed under oath and
shall include all of the following:

{a) The name and last known address of the judgment
debtor and, if known, his social security number.

{b} The name and address of the judgment creditor,

{c) The court where the judgment was entered and
the date the judgment was entered.

{d) The date of dsguance of & writ of exscutlion to the county

where the edarnings witbholding order is sought and the date the writ

i8 returnable.

fe} The amount sought to be collected, indicating the
amount of the judgment, plus additional accrued {tems,
less partial satisfactions, if any.

($) The name and address of the employer to whom
the order will be directed.

&ih'l‘he name and address of the person to whom the
withheld money is to be paid by “the fevying oHicer,

Comment, Although Section 723.121 requires the application
to be executed “under vath,” this may generally be done by a
statement signed under penalty of perjury. See Secticn 2015.5.
The actual form for the appl®ation is prescribed by the Judicial
Council. See Section 723.120.

il -



§ 723.122. Notice of application
723.122. The ‘“notce o empioyee of earnings
withholding order” shall inferm the judgment debtor of
all of the following:
(a) The named employer has been ordered to
withhold from the earnings of the judgment debtor the
‘maximuom amounts allowed by law, or such other
amounts as are spexified in the order, and to pay these
amounts over to the levying offices for ‘-_‘rem_s&littal! to the person
specified in the soder in payment of the judgment deseribed in the order.
(b) The maximum amocunts allowed by law to be |
withheld pursuant o Section 723050 on illustrative
amounts of earnings. :
{e} No amount can be withheld from the earnings of
a tudgment debtor which ke can prove ls necessary for the support of
the debtor or the debtorts famiiy gupported in whole or in part by

the debtor.
(d) If a judgment debtor wishes a court hearing to
prove that amounts should not be withheld from his
earnings because they are necessery for the support of the debtor or the
debtor's family supported in whole or in part by the debtor, he shall file
with the clerk of court two copies of the "Jjudgment debtor's claim of

exemption" and two copies o

( of the “judgment debtor’s financial statement.” The
notice shall also advise the judgment debtor that the
claim of exemption form and the financial statement

form may be obtained at the office of the levying officer who shall have

the forms available at his office,
(e) Under Section 300 of the Labor Code, the judgment debtor may
revoke an assigoment of wages or salary to be earned after the time of

the revocation unless the asaignment is made pursuant to Section 4701
of the Civil Code. '

Comment. The actual form for the notice of application is
prescribed by the Judicial Council. See Section 723.120.

§ 723.123. Form of cloim of exemption

793.123. The “judgment debtor’s claim of exemption”
shall be executed under oath. - _ |
(Fhe olaim of exemption shall indicate how much the s
believes should be withheld from his earnings each pay
riad by his employer pursuant to the earnings

withholding order.
A7




Comment.  Although Section 723,125 requires that the claim of
exemption He execniod “under cath,” this mayv generally be
done by a statement signed under penalty of perjury. See
Section 2015.5. The actuai ferm inr the claim of exemption is
prescribed by the Judiciai Council Sce Section 723,120

' § 723124, Judgment debtur's Tnancial staterment
723.124. The “judgrnent debtor’s financial statement”
shall be executed ancer vath end shail inelude all of the
following informetion:
{a) Name, zge, and relationship of all persons
dependent upcn Lidigment debtur’s income. .
(b} All sources of the fudginent debtor’s earnings and
other income and the amounis of such earnings and other
income.
fc) All sources and the amounts of earniings and other
income of the parsons iisted in subdivision: (a).

{d) A listing of ail assets of the judgment debtor and
of the persons listed in subdivision- (a) and the value of
such assets.

(e} All outstanding obligations of the judgment
debtor.

{f) Whether any earnings withholding orders are in
effect for the judgment debtor or the persons listed in
subdivision {a}.

(g) Whether any orders made under Section 4701 of the Clvil Code

are in effect for the judgment debtor or the persons listed in sub-

division {(a}.

—

Comment. Although Sechivs 723.1%4 requires the financial
statement to be execated “under oath,” this may generally be
done by a statement siznec under penalty of perjury. See
Section 2015.5. The uctual “orm for the financia® statement is
prescribed by tie Judicia: Council, See Sectiorn 723.120.

§ 723.125. Tornings withhoiding order

793.195. ‘The “earning: withholding order” shall
inciude 2i! of the ‘vllowing: |

(a) The name sud adriress of tie judgment debtor
and, if known, his social security number.

(b) The name #n:i address of the employer to whom

the order ig directed. _ .
(c) The couri where the judgment was entered, the

date the judgment was entered, and the name of the
judgment creditor.
"* (d) The date of issuance of the writ of execution to the county

where the earnings witbholding ordei 1s aought and the date the writ

is returnzble.

[
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e j ‘I)ht )

Craximurs araount shat roay o withhaeld sursuant to the
order (the amount of the judmnent, plus additional
accrued iternr, less partial sntsfactions, i any).

(£} A description of the withhulding period and an
order to the emplayer to withboid from the zarnings of
the judgment debtor vhe araount required by law to be
withheld or the smount sraeified i the arder, as the case
may be, durirg such period,

(H An order to the winpioyer o pay over to the

feva oy wbteoo a: g specified
address the amount required i be withheid pursuant to
the order s the miea nad within the times provided
by lew.

f2Y An ovder that he employer fill out the
“emplover’s roions” and return i by first-cluss mail,
postage prepeid, to the e v ad
afficae 2 & spacified aadress within 158 days after
service of the earnings withholding order.

¢} An order that the employer deliver to the
judgment debtor a copy of the earnings withholding
order and the “noiice to employee of earnings
withholding order” within . 10 days after service of the
earnings withholding order; but, if the judgment debtor
is no longer employed by the employer and the employer
does not owe him any earnings, the employer is not
required to make such delivery.

{$) The name and address of the tevying officer,

Comment. Section 723.125 specifies the information to be
included in the earnings withholding order. The form of the
order is prescribed by the Judicial Council. See Section 723.120.
Special forms are preseribed for earnings withholding orders for
taxes. See Section 723081 )

§ 723.126. Empioyer’s return

723.126. (a) The “emplover’s return” shall be
executed under oath. The form for the return provided
to the employer shell state all the following
inforration: Jevring |

(1) The name and address of tha ¥t ™10 whom the
form is to be returned. 7 ‘ :

(2) A direction that the form be mailed to #e levymg fricer
by first-class mail, postage prepaid, no later than 15 days
after the date of service of the earnings withholding
order.
 (3) The name and address of the judgment debtor
and, if known, his social security number.

(b) In addition, the smployer's return form shall
require the employer to supply all of the following
information:

/o
Iss
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{3} The rame and addrese of the person to wihom notices to the

employer &re o be senu. .

(6} 1If the employes elocts io tudete peyments to the
le vi ind of i Geer maenthle us suthorized under Section
723025, a staternent that he on g'.-’-:}j.fe;‘ kas made such

election.

Commaeni, Ew_-,c';i:n L e information to be
included in the ermnlover’s returs. Tl Farir for the return is
prescribed E:J Y the ; . dee Section 723.120.
Although Section 787,124 e 3loret’s refurn to be
. executed “under ouin i . ba done by a
statement sgnea wii.er gaaaty of porur Seg Section 2015.5.
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preparatiin G ent

=7 veguires the
18 “hayr provide  the
employer with the il , ady o comply with the
aw. The ; . pruwﬁcs she or ':we* with 2 copy of the
employer’s mstrz: Home with the soraings withholding order.
See Section T23.103.

Subdivision () avthorine: Dul dog requite, the judicial
Council to ravover the ooy -'-—tin - the employer's
instructions and mtmsmurz:_-, ' rrsons required or
desiring to obfain sucl oniozi




§ 723.128. Judgrent creditor's notice of opposition

723,128, The "{udgment craditer’a notice of opposition to the
claim 'of exemption' [shall be execcoted under vath ¢nd] sball include
all of the following:

{a} The name snd jast koown address of the judgment debtor and, 1f
known, his soacial sszcurlty number.

(b The pame aand cddresg ol

the judgment creditor.
{2} The dats of wailios of the notice of claiw of exemption.
{d} The azmeunt of the Juwdprnont debror’s clain of exemption which
Judg P
the judgment crediror claims is nop sxempt.
e Jucpgs P
{e) The factual and legal srounds for the Judgmentc creditor's oppo~

sition to the claim of exemption.

Comment. Section 723,128 gpecifies the information to be included
in the judgment creditor's notlce of opposition to the claim of exemp-
tion. The form is prescribad by the Judicial Council, See Sectlon
723.120. Although Section 723.128 requlres the employer's return to
be executed "under oath,” thia may generally be dome by a statement

signed under penalty of perijury. See Section 2015.5.

Article 7. Administration and Enforcement

§ 723.150. Rules

723.150. The judicial Council shall adopt rules for the
administration of this chapter, inciuding rules
prescribing the pay period or periods to which various
forms of prepaid or deferred earnings are to be allocated
and the method of computing the amount to be withheld
from such forms of earnings under Section 723.050.

Comment. Section 723150 requires that rules be adopted for
the administration of this chapter. Such rules include specific
requiremnents regarding the treatment of various forms of
prepaid and deferred earnings such as, but not limited to,
commissions, bonuses, retroactive pay increases, vacation
benefits, prepaid earnings, advances, and draw account
payments. "

Y



§ 723151, Uiciser with federol adminisirtor

23151 The fudiciss Counell awy el sl acts
required by the Adriwstraior e;_?f the “Wupe and Hour
Divirion of the LUnites States Department of Labor as
conditions ¥o exemption of this stake i“ifu the earnings
garnishment  provisions o i*‘u Lomsumer  Oredit
Protection Fot of 8% (05 Us Secs. METI-I6TTY,
including, but not fmired

‘al ?ieg,;mge 2 on belalf of the swte in
relation o ih arpnigtrator of fhe Ws?eﬂ and Hour
Pivision and iy reprsseniarives with regard to oany
matter reladng fo, o srisum out :n, thc application,
interpretation, and enfreemnent of the laws of this state
regulating withhelding of egrain g5,

(b} Subsnitting to the Adsninishvator of the Wage and
Hour Dhvision io Eii’pa(,ﬂi?‘ aic ou 4 current basis, a
certified copy of every stainte of this state affecting
earnings w1thholdmg, and a certified copy of any decision
in any case involving any of those statutes, made by the
Supreme Court of this state.

(e} Submitting to the Administrator of the Wage and
Hour Division any informstion relating to the

% &ﬂ'

ul

. enforcement of earnings -vithholding laws of tl‘ns state

. which he may request.

Comment. Section 723181 auﬁmrm s the Judicial Council to
do whatever is required by the federal administrator to obtain
and maintain a state exemption fror the earnings garnishment
provisions of the Conswner Credit Protection Act. A similarly
broad grant of power as that contained in the first paragraph of
Section 724.151 is found in Government Code Section 25210
{county participation in Economic Opportunity Act of 1964},
Subdivisions {a), {b), and (¢} are based on the language of 29
Code of Federsl Regulations Section 570.55(a), requiring the
state  administrator to uct &s laison with the federal
administrator.

§ 723.152. Froudulent withholding by employer
723.152. If an employer withholds earnings pursuant

to this chapter and, with the intent to defraud either the

judgment creditor or the judgment debtor, fuils to pay
such withheld earnings over to ths levy, ing off.cer,
the employer is guiity of 2 wisdemeanor. =

Comment. Seocticon 723.15% is based on Labor Code Section 227

(failure to mak= agreed pavinents to health, welfare, or similar
fund}.
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ermpoloyne n pu stiorapt to as fm” comphance with an earaings

withheldipy order and spe the mepgirs f dansges in case
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§ 723.154. Hamedins of judgment coraditer; limitotion of
employer's liobility

793.154. fa) Ifan enplover fuils to withhold or to pay
over the aincunt he is required to witbhoid and pay over
pursuant o this chapter, the judgment creditor inay
bring a civil acticn against such employer to recover such
amount. The remedy providec by this subdivision is not
exclusive.

(bs Nccwi ah;;«n(iim ”‘fji viéic;z‘z a3, an employer

r'é;.r or written notice
ced in pecerdance with
the provisions of Jﬁ Wt uhj ot to gny civil or
criminal ‘zé}m v Eor s complisnce unless he has
actively psriicis. : g

vmch uu::pm (23 h* i

Commani. Sediion TE5.00 “.h“*‘ﬂ‘iz: sait by o creditor
against an employer %}%‘ whiore ihe o apleyer fails to withhold
aroverty and where b f“i» to pay wves amounts withheld. This
remedy is independe: » proTedure pmwded in Chapter
2 (Secticns sl.r-T:EL“ jf&!’i‘ a;xcf S ction 723.134 inakes

rensiar OF '=pie-r % nre not 2

ciear thas
prerequﬁ ' Lt‘}{ @cm;,t the emplover.
Whather of ot the sourt san order the employer to withhold
and pay over in a Cheuter 2 proce eding is 3 matter not dealt
with in the Erployees Sarnings Protection Law,

Subdivisics’ {3}, nai:u clear that an emplover is protected

from liubility w here he comslies with an order or written notice

FH 5N



wiiich PRty PTOROT it e tace. Gocusonatly, through
mistake, inas hfﬁr*urm{, or eveint deliberate misconduct, un
erpplover muy b sent en ordes o aetics which appears valid
‘}u’f &%uu 5 pect 1;:-1"{;"“;:& obtammed or served, For
axample, sehitar mar vi uln te the Joedav morammum onl
sEFViCe .:i geg ing order. See Saction
?ESjﬂ?ané~ aeh Fhaf&ﬁp over is not cequired in
At E'v ¢ if‘:"-u*“rcmmt , .;c'“‘ the docurment itself and is not
i *u.ﬂ;dmx #ith 1%:-: {1rcc mns d"ld is

3 }P:"‘._:a.,{;tﬂ %mmi thr_. person Wwho
tor whe improperly obtained or served

e -sm‘%-*rr cleas that. where an employer is
cig owith o prier order, he s not Hable for failing to
a subrenuent vakd order—even though the prwr

ot invaiid—oniess be is actively participating in a

§ F2AEE Foilure of emplover o give notee fo empfoyee; wﬂfempf'

235 4 An emplover is not subject to any civil
liability for failure to comply with subdivision (b) of
Section 723.078 or subdivision (a) of Section 723.104.
{h} Kotwithstanding subdivision (a}, fallure to comply with sub-
divigsion (b} of Section 723.075 or subdivislon {(a) of Section 723.104

may subject the employer to being held in contempt of court.

.

Comment. Subdivision {(a) of Section 723.1i55 makes clear that an

employer Is Fii)r)

g e s P

Cliahle for rivil damages if he fails to give the employee the
notice advising the em pis}w of his rights. The section does not
preciude the Labor Commissioner from taking action under the
Laber Code if an employer consistently fails to give his
employces the notice he is required to deliver under Section
T23.075(b) or Section 723104 (a}.

Subdivision (b} makes clear thst, although the employer is not civilly
iigble, he may be subject to putishment fov contempt. This would be
appropriate where the eaplover fglls to give the emplovee notice out
of malice or willful nezleel but would not be appropriate where the

= -

employer merely Iinadvertently falled to give notice. .

GOVERNMENT CODE

§ 26750 f{added). Ffec under Employess' FEarnings Protection Law
- BEC. 10. Secticn 26750 1s added to the Govermment Code, to read:
26750, f{a) The fee for serving 4an earnings withholding order

under the Employers’ Karnings Protection Law, Chapter Z.5 (commencing

with Section 723.018) of Title 9 of Part 2 of the Code of €ivil Procedure,

5y~
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girectlon Law, Chaprer 7.5 Yecrion F23.030) of Titie 9

Saevion 2LF50 oroviane for o oqe~tise fes of 56,50 for

sEffer e dutien undsr the Emplovear’ Barnings

2 . - Borrr . % [ S SPC . ER L e Ty RN
grection Law, Tod SF v 1 Procudure Sections 720.000-7230155,

abor Code

§ 200 {omended]. ‘Wace sl aments

SEC. 1i. Sectiouv 300 of the Labor Code, a3 zmended by Chapter 1516

of the Statutes of 1974, is amendsd to reag:

300, (uz) As ‘ff‘w‘f"’g’f in this section, the phrase
wfggnmem of wages  fncludes Hhc sale or assignment of,
or giving of an o;a'f*r for, wages or 531&:3}

N

(bu‘. does not 'mluap an order or assignwent made pursuant to Sectiom

4701 of the Civil Code.

e a4 b . o et

(b Me assignment m; ar order for wagey ef salupy
earned or to be earned, spal Be i valid unless alf of the
felfowing mndn‘m.na are safisfed:

oy Bueh 7} ’d‘:bigﬂ”u( nt is contained in a scparate
written matm*‘neu;. signed by the person by whom the
stid wages or salary have been earned or are to be earned,
and identifying sp@cxfm ajly the transaction to which the
assignment relates ¢ and |

By (2) Where such fhe assignment ef er wdef tor
wages oF sedery 1s made by a married person, the written
consent of the husherd or wife spouse of the person
making ssea the aasngm’nerrt oz arder is attached to sweh
the asstgninent oe asdes und | No such (’O"’HE";I!‘ s required
of anv marred persor (1) siter entry of a Judgmeﬂt
decreeing bis legal separation from Bis spouse or (5} if the
muarried person and bis spouse are ﬁz’zﬂg separate and
apart after eatry of ar fntericontory  judgment of
dissoltition of Fheir marrfsge, If a written statement by the
person maxing the asigement, setting forth such facts, is
attached to or included in the asignment.

4er /3) Whore swel the assignimeni of opger for wrages
e arx%ﬁs- i@oasde by oa miner, the written consent of a
patent or gu rardian of swelh fre nanor is attached to sech
srdew or e assipnmaont ; ord |

A e



e e Where wsel fe sssionnien? ot or &féer fap
WERESY G wrhiey i8 ”l’ﬁff’ W TEOL ed or
W ‘m i ar wddudl oo iy ‘z'zf_nwf‘ Lmd mﬁ”'i: a
writben  sbat mzking  sweh  fhe

: i B facts, iy attached
it oer erckers
st existy in
cotion or  series of
e person making
effect ¢ is attuched
s ihie .s?‘b.{ﬁ i(’i“f

: 1 or in ﬂﬁ-%}éwm&@«: 4-(41“
Ghodd aned (R Eithﬂ?’ih{}afﬁd bv i
m;hL % pu?‘simt *%:?ﬂ*i biree Seen i filed with the em piover,
decompanied by an Wemiged staterent of the amount
then due b0 e asvismes s,

(7 prewided; bawmd b saeh Mene A/ Hhe time the
assigaunent Is iod  with the  emplover, no  other
assignment o order bor the puysment of wav wapges o2
sabary of the empioyee is subject to payment; and no

RROEER e on oxeendisn earnings withholding
urder o.gcilﬂbt swie r wages or silary is in force. Any valid
assigerment; when Hed & aceordanee with the provisions
contained horeit; shmll have priocvity with respeet fo any
S&b&&@ﬁeﬂf}? fHed wwsignment or erder or subsequent

BEED v on cuceution: Ary power of attorney
mmwmmﬁwwhm&aﬁe&%m
time by the maker thevesh

(o) A valid assigriient of wagey in effect at the Hme an
carnings withholding order i served suspends the
operation of the ear. ngs iWrthi m:a’;ng order until after the
end of the pay pericd during which the earnings
withholding order iz served. Thereafter the employver shafl
withhold fron: the emplosee s wuges or salary pursuant to
the earnings withholding order without regard to whether
the assignment remains i effect.

No awvignrent of, o ordor for wases or selery shall be
watia verless ot Hhe Hine of the malang theseed; suek wages
or slary buve boon earred; except tor the noeewsitios of
life und then only o the perien oF persons foraishing seeh
resessivies of life divectdy und Hren enly for the areunt
needed o farmish sueh peeewttios

/i7} Under any assigniment of ; er erder for wages er
satary to be earped |, 4 sum not 1o exceed 50 per centum of
the assignor’s wages or salary and not o exveed 85 per
centusm of the ass 'i_'vffmessﬁrwrapﬁﬁrhem
%m%ﬁ%%%ﬁwﬂﬁm%%ﬁ“w&
his mother; father, spouse; ehildren ex other mernbers of
his faratly; vesiding in this State and suppotted in whele o
in past by s lebeor, shall be withheld by, and be collectible

T nt
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FE %‘!T‘:g\%"{ﬁ er at the thine of each paymont

”1 g’-}'} dﬂt’!
hf of inguiring
crplover shall incur no
3 sments made by
ent or onder: i

v revocable at
cives of sitorney to
ak a;: ¥V Qme

or ym er of aftos YEH ;i_s' affootive gy (a ffm’ emgjfu}'ef mmf
he receives wiltten nofice of revocation from fhe maker.

(g} o &1?;3;%‘&![1’1&"5.1!2 of er erder bor wages er salary
earnetd or o bo carned, shalt be 4 valid under any
circumstances s if the wages or salary earned or to be
earned are paid under a plan for payment at a central
place or places established under the provisions of Section
20da et this eode .

th) This section skell does not apply to deductions
which the employer may be requested by the employee to
make for the pavment of life, retirement, disability or
unemployiment insurance premius, for the payment of
taxes owing from the emplovee, for contribution to funds,
plans or systems providing for death, retirement,
disability, unemployment, or other benefits, for the .
payment for goods or services furnished by the employer
to the employea or his family at the request of the
employee, or for charitable, educational, patriotic or
sitilar purposes.

(1) No assignment of wages or safary shall be valid
unfess at the Hme of the making thereof, such wages or
salary have boen earned, except for necessities of iife and
then only to the person or persons furnishing such
necessities of life directly and then enly for the amount
needed to furnish such necessities.

Comment, Section 300 is amended to make the section
vonsistent with the BEmployees' Earnings Protection Law
(Copg Civ. Proc. § T23.010 ef seq.).

Subdivision {a). Subdivision {a' makes clear that the
shortened phr se “assignment of wages” continues prior law as
to the kind of instrument dealt with in this wctmn}

e A e e e e ey o S

(and clarifies the rzlationship between Soction 300 and Civil Code See—

tion 4701 (wage assigument for support).



Sufids hzm;

e has b:-%en added
sption from the
-‘?} centinues
v contained in
L attachment
ceplaced by g
r::lf : Jﬂmm to the
proce SCHED D _ arnings Protection
Law, and the formor reforouee T orioriy wage assignments
has been supersedod | 1 oang subdivision (¢},
Subcihiision foo b ifies the relationship
Botweon 5 ¢ L sabeegiently served
FATIEY , 1 owage assigmment 9 in
effect and an Corder 5 oserved, the
sinployer shudl order uniil after
the ~=nd of the > arder was sarved,
Thus, the v@e;,ga-;: . . givenoan exclusive
priference jor '“i"mr u,;' }_Ji. ucrc; arnd he gebtor 18 given an
opportunity to put his affaiss in order. Such action may include
revoking the waoge usvign lt"i“‘f a% {0 unesrned wages pursuant
to subdivision ). hiven where the dobtor revokca the wage
assignment prior o the end of the pav period (but after receipt
of an earnings withholding order) | the cperation of the order is
suspemed unnl after the current pay pvrm:} Hence, the debtor

is alforded an opportunity to retain bis unearned wages for the
currem pay period only, After such rmoratorium, the earnings
withholding order has a prierity over the assignment if the
latter remains in effect. The m‘shmﬂe(’ preference formerly
given io an assigument of wnearnsd wages or salary is not
continued beoiuse *ms preference would ermit a 1udgment
debtor to give preference to one creditor aned to defeat the
t‘lamb of sther creditors wha seck to collect on their judgments
under the Fampioy SHIE ‘134) Protection Law.

Subdivivion [dl. i'e Uwspment o subdivision (6.

Subdivisicn fel. : [} continues the substanca of
a provision forraaely chion SO0 and extends the scope
of the fffrmu ;ﬁm;szm by cover the tetement provided for in
paragraph (2) of suhdivision (&)

Subdivision ff; The first sentence of subdivision (f), which
makes an ds*«zg‘,mmi 0, cnres tied d wages or salary revocable at
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the amount of mnearned ﬁ&;«_;é“ or salary thut could be assigned.
The former 3)-porcent lmltation on :he apnount of wages or

salary that con be wssigned buy been continued i subdivision

(e} The former 25-vorcent “hardship”™ limitation has not been

- continued because subdivision (1) permits the person making

the assigniment of wages or salary 1o be earned to revoke the
assipoament at any dome. Thius, wihere an agsignment bocomes
5 e
Lo
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= and Institutions

SEn 17 Secdon ui
Code is amended to reac:

1348G.  After judgment in anv coonrt action hrought to
enforce the support cbii gaticn of an asbsent parent
pursuant to the provisions of this chapter, e wiit of
erepution iy e sved spaing: shefall of Bw caneings of
%&Wwﬁé&&mw&g&faw@% ERPREPEY
and ne eluim for %ﬁ%@a%&fﬁ&a be efective ngaingt the
enforecment of surh verdt % erepuHon: f{"‘{J ~ourt may |,

aer i
ety

i e
{ order an assipoment of Wages U

;;1un g?ﬁé gi the Civil

{4y coutinue

Code

Commeni.  Section 11485 heer stuended fo conform to
cnanges made by Chapor 25 icommenecing with Section

723.019) of the Cods of O

See Code of Civil Yrosedure Soction

Transitiora! Provisions

BEC. 3. Amy Lavy of omowoln of

ar am

H
&

been served on the Ve
given effect afier the GPe afive

ertent as it would have beea ﬁa‘rﬁ a?;'fac{ aad this act not
been enacted, and the jow in =ffect poor 'IG the operative
date: of this uct thall govern such levy, Mo earnings

im -.i

37 Aracadurs end Civise Code Secrion 4701.

L ama the Domment thereto.

oo agalnsr the earnings of

Toves nurausnt to Sectlon A5X.3 2F the Code of Civil Procedure that has

?rm) vg; 1977, shall be

L ;? this art to the same
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T T TR30TY of i ,
anck "fi""ff"fi‘} N _the court "Ela , vrior 2 lag it 1&», e w%zai:eve? it

~, e:-‘rcfff““fc;, ' necessary so that this mj tGdY heocorne EP e e, @ T Y 1,977,
Comment. The operative date of this act is delayed until Ja reary
1, 1977, to allow sufficient time for s,atsr and local public officials
and the public to become familiar with the new law and to
develon the necessary forms ang procedures,

Mandated Locai Tosvs Frovisions

SEe, 14, Fotwithstanding Section 2831 of the Revenue and Taxation
Code, there shall be no reimbuisement parsuant to that section nor shall
thers be ko appropriation made by thls act beeasse gelfafinancing suthor-
ity ig provided in this act o mover such costs.



