#39,70 1/30/75
Memorandum 75»16

Subject: Study 39.70 - Prejudgment Attachment (Amendmenta to Attachment law)

At the Jznuary meeting, the Commission approved various amendments to
the Attachment Iaw and directed the staff to study some subjects further.
This memorandum discusses the subjects of further study, &s well as additional
problems raised In & new letter from Mr. David Battin, attached as Exhibit I.
A staff draft of a blll to amend the Attachment law, which implements the
Commisslon's decisions at the Jamuary meeting and proposes sclutions to
gdditional problems, is also attached te this memorandum, The draft is

analyzed section by section belew.

§_482,060. Court commigsioners.

The Commissien approved this amendment 8t the January meeting,

51}82.080. Turnover order

The Commission approved this amendment &t the Jaguary meeting,

§ 486,050, Temporary protective order effect on transfers
The Commission considered the poselbllity of requiring thai praperty
subject to a temporary protective order be "specified” or "identified” in the
order, but was unwilling to add such a provision until the probable meaning
of such terms was known. It was suggested that the staff examine the Uniform
Commercial Code in this respect.
Comrerclal Code Section 9110 reads:
For the purposes of this division any description of persconal property
or real estate is sufficient whether or not it is specific i{f it reasone -
ably identifies what is described. Personal property may be referred to
by general kind or class if the property can be remscnably identified as
falling within such kind or class or if it can be so identified when it

is acquired by the debtor. The use of the word "proceeds" is aufficient
without further description to cover proceeds of any character.
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Section 9203 provides for a "security agreement which contains a description
of the collateral" and Section 9L02 elmilarly refers to a "description" of
the collateral and of real property in the financing statement. The official
Comment to Section 9110 says that "courts should refuse to follow the hold-
ings, often found in the clder chattel mortgage cases, that descriptions are
insufficient unless they are of the most exact and detailed nature, the
so-called 'serisl number' test.”

In California, the words "new and used automobiles" were found to suf-
ficlently describe property covered by s security agreement. Bigzins v.

Southwest Bank, 322 F. Supp. 62 (D.C. 1971). Cases in other states have up-

held descriptions of property which were sufficlent to put the creditor on
notice that he should investigate further. (New York apparently requires the
description 1n the securlity agreement to be more sufficlent than mere notice

to investigate.) The following descripticus have been found sufficient:
"inventory and accounts receivable" (Pennsylvaniz), "inventory" (Oregon),
"1«2pc. living room suite, wine; 1-Spc. chrome dinette set, yellow; 1-3pc.
panel bedroom suite, lime oak, matt. & spge” (Kentucky), "RCA merchandise”
{Missouri}, and "all furniture, fixtures, and equipment now owned and hereafter
acquired by the borrower" (New Hampshire}. "All contents of luncheonctte
including equipment” is broad enough to include a cash register {Massachusetts)}.
"All machinery and equipment now owned and acquired” by a trucker and "all
equipmént and parts used in comnection with such property" includes nuts, bolts,
gas tanks, commnication radios, office furniture, typewriters, adding machines,
snd cash register. On the other hand, "all personal property" was found in-
sufficient in a Kansas decision and, in New York, an omnibus clause referring
to equipment was held not to include two cars where trucks were specified in

the schedule.
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Along with this information, the Commission should consider sub-
division {e) of Section 48L.020 (contents of application for order and
writ) which provides for & description of property:

(e) A description of the property to be attached under
the writ of attachment and a statement that the plaintiff
is informed and believes that such property is subject to
attachment. Where the defendant is a corporation, a

" reference to “all corporate property which is subject to |

. attachment pursuant to subdivision (a} of Code of Civil :

Procedure Section 487.010 satisfies the requirements of
this subdivision. Where the defendant is a partnership, a -
reference to “all partnership property which is subject to
attachment pursuant to subdivision (b) of Code of Civil
Procedure Section 487.010" satisfies the requirements of

. this subdivision. Where the defendant is an individual,

the description of the property shall be reasonably

adequate to permit the defendant to identify the specific
property sought to be attached. .

The description required where the defendant is an individual is intended
primarily to allow the defendant to know which specific items of property
are sought to be attached so that he may claim his exempiions. Under
this ﬁtandard, "equipment" or "inventory” would apparently not be adeguate
pince the use of these terms presupposes that the property is sublect to
attachment. A more specific description is needed so that the defendant
will be put on notice that he should claim that such property is not sub-
Ject to attachment by means of the exemption procedure (see Sections k84,070,
LB4.090, 487.020). Section 484.090, describing the contents of the writ,
provides only that the writ shall "describe the property to be levied upon”
~~presumably this description should meet the standards of Sectiom 484,020.
With this background in mind, the Commissicn should consider the follow-
ing alternativea:

1. Mke no change. This was the staff recommendation at the last

meeting. We felt that the provislon of Section 486,040 to the effect that



the order "shall contain such provisions as the court determines would be in
the interest of justice and equity to the parties, taking into account the
effects on both the defendant and the pleintiff under the circumstances of the
rarticular case" would result in adequate specification of the property sub-
ject to the order. Section 486.050 provides that the order may prohibit any
transfer of any of the defendant's property--this indicates that the order
may be fashioned to prohiblt only certain types of tranefers of certaln types
of property. This alternative would permit the order to cover property of
an individual defendant such as "inventory" without requiring a more specific
indication of the specific items of inventory covered. 1In this fashion, the
order would apply to unknown property.

2, Provide a standard based on Section 484.020. The standard for the

description of property subject to the temporary protective order could be
identical to that provided in subdivision (e} of Section 484.020 {contents of
application for order and writ). Under this alternative, the description of
property subject to the order in the case of an individual defendant would
probably have to be more specific than allowed by the Commercisl Code standard.
Where all the property of a corporation or partnership is subject to the order,
the order would so state (subject to the issuance of checks under Section
4B6.060). This would avoid any confusion arising from the use of different
standards in Sections 484.020 and 486.050. It would not permit restraint of
unknown property of an individual defendant. The staff thinks this is the
most desirable amendment alternative--it is included in the attached bill
draft.

3. Commercial Code standard. The following language could be added to

subdivision (a) of Section 486.050;

The tenmporary protective order shall describe the property subject to
the order in a manner reasonably adegquate to permit the defendant to
identify it.
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The Comment could read:
The amendment to subdivision (a) of Section 486.050 makes clear that
the temporary protective order must describe the property whose transfer
is prohibited in & manner such that the defendant may identify it. This
standard is substantively the same as that provided by Comuercial Code
Section 9110.
This alternative seems to liberalize the standard for the description of
property in the application for the writ in the case of an individual defend-
ant since "specific" is left out. 1In the cases of corporate or partnership
defendants, all of whose property 1s subject to the order, this standard would
seem to reguire s more specific description than that provided in Section
484,020, The full meaning would depend on whether a description such as "all
partnership property subject to attachment” is thought to be adequate to per-
mit the defendant to identify the property. The staff thinks this sort of

alternative causes too many problems.

4. Limit the temporary protective order to property described in

application. At the last meeting, it was suggested that the temporary profective

order might be limited to property described in. the application for the order
and writ. This alternative limits the scope of the temporary protective order

to property described under the standards of Section 484.020. But this amendment
does not provide for the manner of description of the property described in the

writ which is subject to the temporary protective order. .To provide for the
mannér of description, this altermative couldibe combined with the second or
third alternatives to both limit the scope of the order and provide a specific
standard for déécribing the property subject to the order. BStanding alone,

this amendrent weuld have the effect of preventing restraint of unknown property

of an individuel defendant.

§ 486.060. Effect of temporary protective order on deposit accounts

At the Jamuary meeting, the Commission determined to amend this section
to permit the defendant to issue checks as described in the section. The

staff has reviged this in conformance with the preceding section to provide
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that the temporary protective order may not prohibit such issuance. This
will assure that the form for the temporary protective corder will inform

the defendant of the substance of Section 486.060.

§ 487.020. Property exempt from attachment

The amendments to this section implement decisions made at the January
meeting. The staff thinks the "notwithstanding” clause is unnecessary since
the mesning of the section is clear without it. See also Section 488.360(b)
which the staff proposes to amend to-conform to Section 487.020{b)} and its

amendment .

§§ 488.010, 488.310, 488.360. "Standing" upon the records of the county

The Commission directed the staff to do further research on the meaning
of "standing upon the records of the county” appearing in Sectlon 542 of
existing law. Treatises and decisions often speak of the record owner,
apparently as & shorthand for the longer phrase "person in whose name property
stands upon the records of the county.”" But nowhere have we found any dis-
tinction between property standing and property recorded. The staff also
feels that the Attachment Iaw as enmacted {using "standing") is adeguate and
would not cause confusion; however, the language "upon the records of the
county" is added to Sections 488.010, 488.310, and 488.360 in the bill draft
for the Commisslon's consideration.

In researching this question, the staff cencluded that it would probably
cause more confusion to substitute "recorded" for "standing." It seems plain
that "standing upon the records of the county' refers to ownership which is
actually written in the proper book. However, "recorded" might be taken to
mean either filed in the recorder's office or entered in the proper book.
Civil Code Section 1170 provides that an "inatrument is deemed to be recorded

when, being duly acknowledged or proved and certified, it is deposited in the
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recorder's office, with the proper officer, for record.” Ciwvil Code Section
1213 provides that "[e]very conveyance of real property acknowledged or’
proved and certified and recorded as prescribed by law from the time it is
filed with the recorder for record is constructive notice of the contents
thereof . . . ." It has been held that, where the purpose of the recording
is to give constructive notice, actual entry.as:opposed to mere depoalt is

required. See Dougery v. Bettencourt, 214 cal. 455, 6 P.2d 499 (1931). Some

CEB authors seem to disagree with this interpretation; it does not seem to

bother Witkin. 8See Glikbarg & Andrews, California Real Estate Sales Trans-

actions, Recording, Notice, and Priority § 1870 (cal. Cont. Ed. Bar 1967);

3 B. Witkin, Summary of California law, Real Property § 149 at 1890-1891

{8th ed. 1973).

§ 468.080. Third person's inventory

The staff was directed to review the Attachment Iaw to see whether the
term "third person” or "third party” should be replaced with more descriptive
languege or defined. The followling is a list of places where these terms

and other more specific terms appear:

Section Text Comment Heading Other Ianguage

488.010 (b) X

488.020 (c)-third-party claim

488.080 (b)-any perscn who retains
property levied upon

488.090 X X b4

488,310 {b) X

(e)

488.330 (b) X X (a)-another person. Comment-
person other than defendant

L88.360 (c) {a)-credit card issued by &
person other than the
defendant



Section Text Comment Headling {ther Language

LB8.390 (b)-any other person [than the
defendant ]

488,400 X

488.110 X

488.510 (e)

488.530 (a)

488.550 (a)-obligor means a person who
has in his possession perscnal
property belonging to the
defendant, ete.

489.240 (b)-any person other than the
defendant

490.010 X {d) and Comment - other than the
person against whom the writ
was issued

490.020 (a)-any other person

490.050 X X Text-person not originally a party

Chapter 11 X

4g1.010 X X {a)-any person owing debts to

the defendant
491.030 (a}
491.040 X X
A reading of the places indicated shows that "third person" is not used in
every place where it could be. Where "third person," "third party," or other
terms listed above are used, the staff thinks thelr meaning is clear encugh
from the context. We would be hesitant to define "third person” tecause a
definition seem unnecessary. If one is desired, the following might be
acceptable: "Third person” or "third perty” means a person other than the
plaintiff who sought the writ or the defendant against whom the writ was
issued.’ If this definition is added, does the Commission want the sections

using other terms conformed as much as possible?
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The Commercisl Code does not define "third party" as used therein.
Section 1201{29) provides:
"party”, as distinct from "third party", means a person who has

engaged in a transaction or made an agreement within this division.

§ 488.310(b). Third person owner of real property named in the writ

Mr. Battin suggests that, to assist the recorder, subdivision (b) of
Section 488.31C should be amended to specify that the third person in whose
name the recorder is to index the attachment is the thlird person named in the
writ. (See item 8 at page 4 in Exhibit I.) Subdivision {b) of Section 488.010
requlres the writ to name such person but, as Mr. Bettin indicates, the statute
does not specifically limit the indexing requirement to such person. Perhaps
this could cause a problem if some third person other than the one named in
the writ was the record owner. This change is implemented 1n the draft bill

attached.

§ 488.310(d). Service on occupant of real property

Mr. Battin asks whether each occupant of a hotel, motel, shopplng center,
or office building is to be served with a copy of the writ and notice of
attachment. {See item 7 at page 4 of Exhibit I.) The Commission has previously
discussed this matter (if memory serves us right) and concluded that, generally
speaking, apartment house occupants and shopping center occupants should each
get notice. Where a hotel is involved, the creditor probably should serve
each occupant, but it may be acceptable for the service to be made by posting
in view of the last two sentences of the Comment, which read:

Service is still required upon the cccupsnt and coples of the writ and

the notice muet be mailed as well to the defendant and to any third person

in whose neme the property stands of record on the date of levy, but

these are not conditions of a valid levy. It might be noted, however,

that the failure to perform these acts may be evidence of malice sufficient

to support punitive dsmages in an action for wrongful attachment where the

failure is due to action or lnaction by the plaintiff. See generally
Section 490.010 (acts constituting wrongful attachment).
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In the case of a family, the following provision of subdivision (d} seems to

answer the guestion:
Service upon the occupant may be made by leaving the copy of the writ
and notice with the occupant personally, or, in his absence, with any
person, of suitable age and discretion, found upon the property at the
time service is attempted and who is either an employee or agent of
such occupant or a member of his family or household.

The staff does not bhelieve there is any need for this provision to be made

any more specific.

§§ 488.370, u488.380. levy on accounts receivable, choses in action, chattel
paper

Mr, Battin ssks why the account debtor is not reguired to pay the levying
officer the amount due on an account receivable or chose in action levied upon
under Section 4B88.370 as is required by Section L488.380 (chattel paper). (See
item 2 on page 2 of Exhibit I.)

Subdivision (d) of Section 488.380,which provides that the rights and
duties of the account debtor on chattel paper are not affected until he is
served, and subdivision {e), which reguires the person (other than the defend-
ant) receiving payments under the chattel paper to pay such amounts to the
levying officer, are necessary because of the nature of levy on chattel paper.
Chattel paper is levied upon by seizure if it is in the hands of the defendant
and by notice if it is in the hands of a third person. The account debtor is
a "fourth person" where the chattel paper is in the hands of a third person,
and he does not get notice of the levy until as much as 45 days after levy.
Consequently, he may continue making payments under it. Subdivision (e) makes
clear that these amounts go to the levying officer.

Under Section 488.370 {accounts receivable, choses in action), however,
there is no evidence of the indebtedness to attach, so the levy is made by
notice on the account debtor on the account receivable or the chose in action.

There is then no gap between time of levy and the time the account debtor
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learns he is not to pay any obligation to the debtor; a provision like sub-
division (e) in Section 488.360 would here be superflucus.

The staff does not think any change is needed here.

(The problem raised by Mr. Battin apparently was encountered when the
question of stating the rights and duties of the account debtor under the writ
as required by Section 488.020 arpse. Section 488.370 is consistent with-the
other levy provisions; it is Section 488.380 which variles from the pattern
of other provisions. The rlghts and duties of persons served, which are
required to be indicated in the form provided by Section 488.020,are stated
in part so far as levy is concerned in Sections 488.540 {voluntary payment of
amounts under account receivable, chattel paper, chose in action, negotiable
instrument, and judgment to levying officer) and 488.550 (liability of
garnishee holding personal property of the defendant, an account debtor of the

defendant, or person obligated to defendant on negotiable instrument).)

§ 488.410. Securities

Mr. Battin asks why & security 1s not levied on by service on the issuer.
{See ltem 4 on page 3 in Exhibit I.} The manner of attaching securities is
designed to conforg with Commercial Ccde Section 8317. We assume the Commission
does not wish to change this provision. See the (omment to Section 488.410.

Mr. Pattin 8lso asks whether Section 488.550 (enforcement of liability of
garnishee by suit) applies to a pledgee of stock. Section 488.550 applies
only where the "obligor" (defined in subdivision {(a)) is served with a copy
of the writ and notice of attachment. However, as Section 488.410 makes clear,
securities may be attached under 1ts provision only where the securities are
in the possession of the defendant, are in escrow pursuant to the Corporate
Securities Iaw, or have been surrendered to the lssuer. In other cases,
subdivision (d)} specifies that plaintiff's relief is governed by Comnmercial
Code Section 8317(2)(injunctive relief).
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§ 488.430. Levy on interest in estate of decedent

Mr. Fattin suggests that subdivision (c) of Section 488.430 should be
amended to make clear that the court where the decedent's personal representa-
tive reports the attachment is the protate court. (See item 6 on page k4 in
Exhibit I.) From the context of the section, this subdivision seems clear

enough. Does the Commission wish to amend it 2s shown in the draft bill?

§ 488.550. ILiability of garnishee

Mr. Rattin asks whether Section 488.550 applies to banks, savings and loan
associations, credit unions, persons obligated on negotiable instruments or
negotiable documents, and corporations which have issued securities. (See
item 3 on pages 2-3 in Exhibit I.) As indicated supra in the discussion of
Section 488.410, Section 488.550 applies whenever a person having in his pos-
session the defendant’'s personal property, an account debtor of the defendant,
or g person obligated to the defendant oh a negotlable instrument is served
with a copy of the writ and notice of attachment. Upon service, the person is
liable to the plaintiff for the walue of the deferndant's interest. The staff
sees no reason why this general provision would not apply to banks, savings and
loan agsoclations, credit unlefis, and persons obligated on negotiable instru-
ments and documents. It would not apply to all corporations which have Issued
securities since the property is not generally in the possession of the cor-

poration; if the security has been surrendered, then presumably it would apply.

§ 489.130. Insufficient undertaking for wrongful attachment

The amendment of thils sectlon was approved by the Commission at the

January meeting.

§§ 489.230 and 488.020. Notice of attachment

Mr. Battin raises & problem concerning the notice of attachment. (See

item 5 on page 3 of Exhibit I.) The "notice of levy of the writ of attachment”

-]



referred to in Section 483.230 is the same as the "notice of attachment" asg
it is called throughout Chapter 8. To avoid confusion and the drafting of a
separate form, the staff recommends conforming Section 489.230 to Section

488.020, as set out in the draft bill.

& 489.310. Undertaking for release of attachment

The amendment of this section implements the Commission's decision at

the January meeting.

§ 490.010(d4). Wrongful attachment for levy on property of third persons

The amendment of this section implements the Commisslon's decisions at
the January meeting. We have expanded the exception to liability for wrongful
attachment where property of a third person is attached to protect the plaintiff
who relies on recorded or registered ownership which is permitted as well as
required to be registered by law. The staff is somewvhat uneasy about this
change since it 1ls impossible to say what sorts of registered or recorded
ownership would be covered by this provision. The language "required by law"
clearly applies to motor vehicles. (See Veh. Code § h4000,)} Arguably, this
language would also include ownership indicated in an application for a permit
(and in the permit itself) from the Board of Egualization. (Revenue and -
Texation Code Sections 6066-60T2 require every "seller" to apply for a permit;
the application is signed by the owner.)} There are most certainly other sorts
of ownership required to be filed, recorded, registered, stated, or whatever.

"Permitted" by law would include interests indicated in instruments
recorded with the county recorder. It may include interests filed under
Division 9 of the Commercial Code; however, it should be noted that Division G
does not utilize the concept of title. (See Com. Code § 9202.) This raises
the gquestion of what is meant by the phrase "property of a third person" used

in Section 490.010(d).
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§§ 491.010-491.040. Examinaticn of third person indebted to defendant

Mr. Battin raises questions concerning the procedure for examining third
persons indebted to defendants under Chapter 11 (Sections 491.010-491.040). (See
item 1 on page 1 of Exhibit I.) As the Comment to Section 491.010 states,
Chapter 11 reenacts the substance of Sections 545-545,3, which do not specify
any procedure. The draft bill presents amendments to Section 491.010 which
would make clear that the order is issued on application of the plaintiff,
supported by an affidavit on information and belief, and requiring notice to

be sent to the defendant. The form printed in E. Jackson, Californis Debt

Collection Practice § 9.91 (Cal. Cont. Ed. Bar 1968), indicates that the order

is presently issued on the basils of such an affidavit. Is the notice provision
desirable?

In the 1974 session of the Legislature, the provisions concerning post-
Judgment examination of the debtor or debtor's debtor were amended to provide
that a person may also be arrested for failure to appear where he is served
by a registered process server (in addition to a sheriff, constable, marshal,
or some person specially appointed). Should subdivision (b} of Section 491.010
be amended to add registered process servers?

Respectfully submittied,

Stan G. Ulrich
Legal Counsel
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Memorandun 75-16
EXHIBIT I

JUDICIAL COUNCIL ADVISORY COMMITTEE
Ot LESAL FORMS

Chai » 1230 WEST THIRD STREET

HON. HARRY L. HUPR® LOS ANGELES, CALIFORNIA 30017

Committes Staff Attorncy (213) 4B2-B220

DAVID HOWARD BATTIN

22 January 1975

John H., DeMoully, Executive Secretary
Califormia Law Revision Commission
School of Law, Stanford University
Stanford, Califormia 94305

Re: Attachment Law

Dear John:
I submit for your consideration additional comments

and recommendations of the Attachment Forms Subcommittee,

Page numbers refer to the chaptered act.
1. CCP 491.010-491,040 at pp. 59, 60 (CLRC comment at

p. 844 of the Bluebook)
The CLRC comment suggests that 491,010-491,040 in sub-

stance reenacts CCP 545. At present there are no existing
court forms Iimplementing CCP 545. The new 491 sections do

not specify the procedural steps whereby the 3rd person is
brought into court for his examination. Does the plaintiff
file an application for order of court for attendance and ex-
amination of the 3rd person? Does the defendant receive notice
of the date, time and place of the 3rd party examination, if

not, why not? We considered drafting an Application For Order

Requiring Attendance of Third Person For Examination and.an -

Order on the reverse side thereof, After a very lengthy"

discussion we concluded that by creating the forms we would,



John H. DeMoully
22 January 1975
Page 2

in effect, be drafting rules of court procedure, hence we
decided for the time being, against drafting forms for the
491 series. We suggest that you compare 491.010-491.040 with
CCP Sections 714-723 (inclusive), which sections specify pro-
cedural steps, which might suggest to fou similar pr&ceedings
in a newly drafted Chapter 11. (See Exhibit “A" attached
hereto) '

It was the consensus of the subcommittee that minor
technical amendments to the 491 series would make Chapter
11 a valuable creditor's aid, We agreed that the defendant
must receive notice of the hearing,

2, CCP 488.370 at p. 41 (CLRC comment at p, 811, Blue-

book)
Why is there no requirement that the account debtor pay

to the levying officer the amount due on the account receivable
or the chose in action, as is required of the account debtor
{chattel paper) in 488,3807 The section, 488.370, does not
impose a duty on the account debtor, nor does it state any

of his rights. (See: 488.020(a)(b)(c)(d) at p. 33} The fail-
ure to speclfy the.rights and duties of the account debtor in

488.370 creates a forms drafting problem in our Notice of

Attachment, )
- 3. CCP 488.550 at pp. 49-50 {CLRC comment at pp. 824-

825, Bluebook)
Does 488,550 apply to a bank, a savings and loan assocla-

tion, an employee's credit union? Does 488.550 apply to an
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"obligor" pursuant to 488.400? Does 488.550 apply to a
corporation which has issued a security? (See: 488.410)

4, LCCP 488.410 at p. 44 (CLRC comment at p. 816,
Bluebook) -

Why not make a provision for lévy against the entity
issuing the security? And, does 488.550 apply to the pos-
sessor of a security, e.g., a pledgee?

5, CCP 488.020 at p. 33 (CLRC comment at p. 797, Blue-

book) and CCP 489.230(a) at pp. 53-54 (CLRC comment at p. 834,
Bluebook) |

488,020 relates to the Notice of Attachment and 489,230(a)
relates to the Notlce of Levy. The notice of levy is buried
in Article 2 at p. 53 entitled: '"Undertakings to Obtain Writ
of Attachment or Protective Order'". It would appear that.
the single purpose of the notice of levy 1s to advise the
defendant that an undertaking has been filed and that he has
a right to object to its sufficlency. We rejected any statu-
tory suggestion that this one sentence notice appear on a
separate form. We urge you to delete CCP 489.230(a) and to
amend 488,020 by adding a new subsection (e) reading: "An
undertaking has been flled. Defendant has a right to object
to the undertaking on the grounds provided in CCP 489,070",
or language of similar construction., Thus, we can accomplish
the intent of 489.230(a) by new subsection 488.020(e) on the

form of Notice of Attachment which notice the defendant re-

ceives in all situatioms.
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6. CCP 488.430 at p, 45 (CLRC comment 2t p. 818, Blue-

book)

Subsection (c) reads: "The personal representative shall
report such attachment to the ggggg_when any petition for
distribution is filed.” which court? The probate court or
the court which issued the writ of attachment? The subcom-
mittee has construed this to mean the probate court and in

our Notice of Attachment the personal representative will be

required to so report, Reporting to the issuing court would
be an idle act. You could avold the ambiguity by amending
488.430(c) to reaﬁ: "The personal representative shall report
such attachment to the probate court when any petition for

distribution is f£iled," \
7. CCP 488.310{(d) at p. 36 (CLRC comment at p. 802,

Bluebook)

What 1f a hotel, wotel, large office bu.lding, or large
regional shopping center, is attached, do all hotel, motel
guests and all tenants receive the writ and notice of attach-
ment? Does each member of a family occupying a residence or
apartment receive the writ and the notice?

8. CCP 488.310(b) at pp. 35-36 (CLRC comment at p. 802,

Bluebook)
" Subsection (b) at p. 36 should be amended to read:
"“Where, on the date of recording, the property stands in

the name of a2 third person named in the writ, either alone

or together with the defendant, the recorder shall index
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such attachment when recorded, in the names ¢f both defendant
and such person.,'" The new language, "named in the writ",

would assist the recorder in indexing the writ.

As of this writing we have completed 10 forms as follows:

1., Application For | ] Right to Attach Order and Writ
of Attachment [ ] Additional Writs of Attachment | ] After
Hearing [ ] Ex Parte and [ ] Temporary Protective Order
(Committee #11 amends #1)

2. Notice of Application and Hearing For Right to
Attach Order and Writ of Attachment {Committee #2)

3. Notice of Application and Hearing For Additional
Writs of Attachment (Committee #3) _

4. Notice of Application and Hearing For [ ] Right to
Attach Order and Writ of Attachment [ ] Additional Writs of
Attachment (Committee #4 amended by LP #4 12/31/74)

5, [ 1] Order For Right to Attach After Hearing [ ] Order
For Issuance of Writ of Attachment (Committee #5)

6. Ex Parte Order For Right to Attach and For Writ of
Attachment Against Property of Nonresldent (CCP 492,040)

(Committee #6)
7. Ex Parte Order For Right to Attach and For Writ of

atﬁachment (Committee #7)
8., Writ of Attachment [ | After Hearing [ ] Ex Parte

(Committee #8)
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9. Temporary Protective Order [ ] After Hearing [ ] Ex
Parte (Committee #s 9 and 93)

10. Application and Notice of Application and Hearing
For Order to Set Aside Right to Attéch Order, To Quash Writ
of Attachment Issued [ ] Ex Parte [ } Against Nonresidents

and To Release Levied Property (Committee #12)

I am enclosing for your use in considering our comments,
"Resume of Chapter 8, Article 2."
Thank you for your courtesies and cooperation,

Cordially,

vid Howard Battin,
Committee Staff Attorney

Judicial Council Advisory
Committee on Legal Forms

DHB:shm

ce; Hon, Harry L, Hup
All members Attachment Subcommittee
Edward P, Hill



m An;u;is AND TELEPHONE NUMBMER ' %{ /& % :

OF ATTORNEYS)

ATTORNEY(S) FOR

SUPERIOR COURT OF CALIFORNIA, COUNTY OF LOS ANGELES

CASE NUMBER
mmﬁu&n :
v . DECLARATION AND ORDER
' ’ ' FOR APPEARANCE OF
DEBTOR OF JUDGMENT DEBTOR

DEFENDANT(S) -
1 am attorney for Judgment creditor(s) in the above entitled action or proceeding. Judgment was entered
therein on 19 , for said judgment creditor(s) against
Said Judgment has not been vacated or reversed, and $ " thereof, exclusive of interest, is

owing and unpaid. Execution has heretofore properly issued against property of said judgment debtor(s)
and the above captioned person or corporation has property of such judgmesnt debtor(s), or is indebted
to him in an amount exceeding $50.00 as is shown by the following facts:

There is no stay of execution herein. Said debtor of judgment debtor presehtly resides at or has a place

" of business at , which is within
Los Angeles County or is less than 150 miles from the place of trial.

Said debtor of judgment debtor (has) (has not) been previously examined in proceedings supple- _

mental to execution herein. (IF THERE HAS BEEN SUCH A PREVIOUS EXAMINATION, SET
FORTH EACTS SURROUNDING SAID EXAMINATION AND DATE THERECF.)

(over)

DECLARATION AND ORDER FOR APPEARANCE OF DEBTOH OF JUDGMENT DEBTOR

128 76D 183—Rev. 1-72-Cdb 472 ;\/ﬂ//(/ 4 ';4}’7 /é A e \




tUse the lollowing paragraph only if debtor of judgment debtor is a corporation and you desire the pres-
ence of a_particular officer or member thereof, representing said corporation, To satisfy all jurisdictional
requirements, such person must be an officer or member upon whom service of a ssunmons could be
effected in a suit ugainst the corporation. Other witnesses may be subpoenaed if desired):

' is an officer or

Name of Person

member of suid debtor of judgment debtor in that he is the
. thereof. -

I declare under penalty of perjury that the foregoing is true and correct.

Executed at o , California on
19 '

..................................................................................

ORDER
Good cause appearing from the foregoing declaration it is ordered that

debtor of judgment debtor/ as an officer or member of

debtor of judgment debtor, appear in Dept. , Los Angetes County Courthouse, 111 North Hiil St.,
Los Angeles, California, on the day of 19 , at M. and answer concerning property of

judgment debtor before Referee/Judge,
*#This Order is to be served by a Sheriff, Constable, Marshal or ‘

"""";'"""""iﬂﬁﬁ?ﬁf‘ﬁ‘r‘ﬁﬁ' Efis'fg'i:h't'sd' lii ...... 5} ...........................................................

Dated this day of ,19

-----------------------------------------------------------------------------------

Judge/Commissioner
of the Superior Court

DECLARATION OF SERVICE

1 am and was on the dates herein mentioned over the age of eighteen years and not a party to this action
or proceeding: I served the above DECLARATION AND ORDER FOR APPEARANCE OF DEBTOR
OF JUDGMENT DEBTOR herein by personally delivering to and leaving with the following persons in
‘the State of California at the County and on the date set opposite their respective names, a frue copy
thereof, to wit-

- Name At County of ~ Date
19
N 19
l‘-d;aclare. under penaity of perjury, that the foregoing is true and correct.
Executed at - , Catifornia, on 19

eaSee Section TNTCCP. s OO OV URSOO Y

Signutuce




NAME, ADDRESS, ANG TELEPHONE NUMSER
DF ATTORNEY(S;

ATIORNEY(S) FOR -

SUPERIOR COURT OF CALIFORNIA, COUNTY OF LOS ANGELES

CASE NUMBER

PLAINTISHS)
vs
DECLARATION AND ORDER FOR
APPEARANCE OF JUDGMENT DEBTOR
_ DEMENDANT(S)

I am attorney for judgment creditor(s) in the above entitled action or proceeding. Judgment was entered

therein on ., 19, for said judgment creditor(s) against
. Said Judgment has not been vacated or reversed, and $ thereof,

exclusive of interest is owing and unpaid. There is no stay of execution and execution may properly be
issued. Said judgment debtor presently resides or has a place of business at

which is within Los Angeles County or is less than 150 miles
from the place of trial Said judgment debtor (hds) (has not) been previously examined in proceedings
supplemental to execution herein. (IF THERE HAS BEEN SUCH A PREVIOUS EXAMINATION, SET
FORTH FACTS SURROUNDING SAID EXAMINATION AND DATE THEREOF.)

[ declare under penalty of perjury that the foregoing is true and correct.

Executed at | , California, on , , 19

Signature

ESTIMATED TIME FOR HEARING

OVER

SN DECLARATION AND ORDER FOR APPEARANCE OF JUDGMENT DEBTOR



ORDER

Good cause appeiaring rom the foregoing decluration, it is ordered that

judgment deblor, appear in Dept. . Los Angeles Counts Courthouse, 1HD Nortly THIL Street, Los
Angeles, California, on _ Y ,at M., and answer congerning his property
before . Referee Judge,

.** This Order is to be served by a Sheriff, Constable, Marshai or

fNewme of person desigaaied to serve. }

Dated , 19 ¢

Judgef/Commissioner of the Superior Court

DECLARATION OF SERVICE

I am and was on the dates herein mentioned over the age of eighteen years and not a party to this action
of proceeding; I served the ubove DECLARATION AND ORDER FOR APPEARANCE OF JUDGMENT
DEBTOR herein by personally delivering to and leaving with the following persons in the State of
California at the County and on the date set opposite their respective names, a true copy thereof, to-wit:
- Name At County of Date
19
19

I declare, under penalty of perjury, that the foregoing is true and correct.

Executed at ‘ , California, on , 19
Signature
** See Section 714 C.C.P. ' ' Address .
City

R




' Name, Addresy, and Telephone Number of Attorney(s}

Attorney{s) For
SUPERIOR COURT OF THE STATE OF CALIFORNIA, COUNTY OF ORANGE

CASE NUMBER
Plaintiff(s)
vi.
ORDER FOR
| APPEARANCE OF JUDGMENT DEBTOR
Defendant(s) "' '

Good cause appearing, 1T IS ORDERED that
‘Judgment Debtor, appear in Department _______ of this Court at

Santa Ana, California,
—— day of , 19 , at M., before the Honorabie

, Judge to answer concerning his property. If said Judgment Debtor
does not appear at the time and place above specilied, upon application, a warrant will be issued Ior his arrest.

" This onder 0 be served by a Sheriff, Constable, Marshal or

on the

[{Namsa of pernon designnted to serve)

Dated this ________ day of ' , 19

*See Section 714 CCP Judge of the Superior Court

DECLARATION FOR ORDER FOR APPEARANCE OF JUDGMENT DESTOR
(G.C.P. Secs. 714, 717.1)

1 am attorney for judgment creditor{s} in the above cntitled action or proceeding, Judgment was entered

therein on : . 19 . for said judgment ereditor(s} against
. Said Judgment has not bcen vacated or reversed, and
$ thereof, exclusive of interest, is owing and unpaid. There is no stay of execution and

executmn may properly be issued. Said judgment debtor prescntly resides or has a place of businessat
, which is within Orange County, or is less than 150 miles
. fmm the place of trial. Said judgment debtor has not been previously examined in proccedings supplemental to
_ expeution herein, or, if he has previously been so cxamined, that he has not been required to appear for exam-
ination within.the four months immediately preceding the date hereof.
T declare under penaity of perjury that the foregoing ix true and correct.

Executed at i , California, on . ., 19

Signature

DECLARATION AND ORDER FOR APPEARANCE OF JUDGMENT DEBTOR




DECLARATION OF SERVICE

-1 am and was on the dates herein mentioned over the age of cighteen years and not a party to this action
or proceeding; [ served the above DECLARATION AND ORDER FOR APPEARANCE OF JUDGMENT
DEBTOR hercin by personally delivering to and leaving with the following persons in the State of California
at the County and on the date set opposite their respective names, a true copy thereof, to-wit:

Name

At County of Date

19

Nowary § Total §

Fee for service § Mileagre §

(To be completed in Califoria by pratess server,
other than a sheriff, marshal or congtable®)

. [:} Not a registered California process server (CCP 417,40},
[C] Regiatered: County,
Number:

f declere under penalty of perjury that the foregeing is true
and torcect and that this declaration was executed on (insert

date) . [

at (insert place, Catifornia.
{Type or print name, addrass, and telephone no.}

Signarure:

(To be completed in California by
sheriff, marshal or constable®)

1 certify that the fotegoing is true and correct and that this

cectificare was executed on {insert date}

at Linsen place) . California.

{Type or print name, title, county and, when applicable,
Municipal or Justice Ceoure District.}

Signature:,

*This declaration o;' certificate of secvice must be executed within California (CCP 2015.5). A proot of service executed out~

side California must be made by affidavir,




RESUME OF CHAPTER 8. ARTICLE 2,

ARTICLE 2, Hethod of Levy on Particular Types of FProperty

(at p. 33, CCP 488.310-430)

488.310: Interest in Real Property, p. 35

LO records with the county recorder the writ and notice of
attachment. No duty on 3rd person.

488.320: Tangible Personel Propercy in Possession of
verfendant, p. 36
10 takes property into custody. No duty on 3rd person.

488,.330: Tangible Personal Property Belonging to Defendant
Tn Possession of 3rd FPerson, p. %7
(ag 10 serves Jrd person with writ and notice of attachment.
(b} Upon demand of 3rd person LO shall take property into
custody., No duty on 3rd person.

488 340: Equipment of & Coing Business, p, 37
10 files wit Secretary of State a notice in form prescribed
by the Secretary of State. No duty on 3rd person.

- 488,350: Motor Vehicle or Vessel, p. 38

L0 files with DMV a notice In the form prescribed by
488.350(a)(1)(2)(3). No duty on 3rd persom.

488.360: Farm Products or Inven of a Going Business, p.
(a) If defendant consents, L0 pIaces a keeper in charge of
property for 10 days.

(b) If defendant does not consent LO takes property into his
custody; see other alternatives. No duty on 3rd person.

488.370: Account Receivable, p. 41
L0 serves the account debtor with writ and notice of attach-
ment, No duty on 3rd person.

488,380: Chattel Paper, p. 42

{(a) LO serves the person in possession with writ and notice
of attachment,

gb; If defendant in possession LO takes custody.
After service complete account debtor shall make payments
to the 1L0. 3rd person, the account debtor has duty to

pay 10,

488,.390: Deposit Account, p. 43
L0 serves the financial institution holding such account
with writ and notice of attachment No duty on 3rd person,

* 3rd person has duty.

'1.

39



10. 488.400: Negotiable Instrument, p. 43
{a) LO serves the person in possession with copy of writ
and notice of attachment.
(b) If defendant is in possession LO takes custady. No
duty on 3rd person,

11. .488.410: A Security, p.
(a) LO takes custody 1f defend&nt in possession.
(b) If security is 1n escrow per Corp Sec Law or has been
v oo gurrendered to issuer, LO serves person in pessession
with writ and notice of attachment No duty on 3rd

person,

12, 488.420: Judgment Owing Defendant, p. 44
10 shall file in the action in which judgment was entered
a copy of the writ and the notice of attachment (final
Judgment). No duty on 3wd person.

-

13.% 488.430;:  Interest of Defendant In Personal Property
Belonging to the Estate of A Decedent, p. 45

(a) LO shall Eiﬁe a copy of the writ and the notice of
attachment in the office of the clerk of the court in
which the estate is being administered and serve the
personal representative of the decedent with a2 copy of
the writ and the notice.

(b) The personal representative shall report the attachment
to the court when any petition for distribution is filed.
Personal representative has duty.

In all 13 situations the LO serves the defendant, in one manner
or another, the writ and notice of attachment.

In sitvation #8 2 and 6 the defendant only is served. In
situation #s 8, 10 and 11, the defendant, or a 3rd person, is
served according to which one is in possession. In situation

#8 3, 7 and 9 only a 3rd person is served. In the 13 situations
there are 5 where the defendant might be served and 6 where a
3rd person might be served.

* 3rd person has duty.



SECTION 1. Section 482.000 1s added to the {ode of Civil Procedure,

to read:

§ 452,060, Judicial duties are “subordinate  judicial
duties”

482.060. The judicial duties te be performed under this
title are “subordinate judicial duties” within the weaning
of Section 22 of Article VI of the Californiaz Conshitution
and may be performed by appointed officers such as court
COMMISSIONers.

Comment. Scction 482060 authorizes the use of court
cominissioners to perform any of the judicial dubies required by
this title. See Ua. ConsT, Art. VI § 22; compare Copre Civ,
Proc. § 259.

SEC. 2. Section 482.080 of the Code of Civil Procedure is amended
. to read:

§ 482.080. Issuance of order direcling transfer

482.080. If a writ of attachment is issued, the court may
also issue an order directing the defendant to transfer
possession of the property sought to be attached to the
levying officer. Such order shall contain 2 notice to the
defendant that failure to turn over possession of such
property to the levying officer may subject the defendant
to being held in contempt of court er arsest.

Comment. The amendment to Section 482.080 deletes the words "or
arrest" from the end of the last sentence. This amendment makes clear
that the defendant 18 not subject to errest independest of contempt
proceedings. A person may still be arrested in the course of contempt
proceedings. See Code Civ. Proc., §§ 1212, 1214,



SEC. 3. Section 486,050 of the Code of Civil Procedure 1s amended

to read:

(1) Jencept- di-othepivinpinrided- da——srhdiriston—-perd—{n-Bect o488 040-and
& Bkt (gt st ry prcdeciive arder )y prob!Mt any tmnnfrr by the dol‘vndant
_ ol any of Lk property 0 Ehis siate selijeot

to the levy of a writ of attachment. The temporary protective order

shall describe the property in a manner reasonably adequate to permit

the defendant to identify the specific property subject to the order.

Where the defendant is a corporation, a reference to ''all corporate

property which is subjsct to attachment pursuant to subdivision (a)

"

of Code of Civil Procedure Section 487.010" satisfied the requirements

of this subdivision., Where the defendant is a partnership, a reference

to "all partnership property which is subject to attachment pursuant to
subdivision (b) of Code of Civil Procedure Section 487.010" patisfies

the requirements of this subdivision:

(b) Notwithstanding subdivision (a), if the property is farm

products held for sale or is
. inventory, the order may
not prohibic the defendant from tranferring the property I che ordinary course of

hnsiness, Wit the arder may impose appeoprinte restrictions on the dlaposltlon of the
IiT‘m':'-f'lI‘i from surh fransfor

Comment. The amendment of subdivislon {a) of Section 486.050 makes
clear that the temporary protective order must describe the prSperty
whose transfer is prohiblted in a manner similar to that provided in
subdivision (e) of Séction 484,020, '



SEC. 4.

to read:

from "

Section 4856.080 of the Code of Civll Procsdure ig amended

386.060 ]r
Notwiihslsinding Sectha ISG00ML the Beamoeary profective o L!!'- -imm“d-ﬂndﬂm

hiaalii s ot dbagouiil Lite teTond i Grbme maed o by nusater of cheekn:

{ssuing

LAl Bone wegregate aneig of aof mere than one thoussgnd dellars (51000 agaiost
seey 0f Bds elepasdt neenumds Dl stase 2or oy pariese,

tht T dhy nrecutd #@o0 bong sx the agreegete smnnt remsiniog on dopoedt 1n this
sl boabere (et the comonat of Ehe BB LIPS elabmn

el In a8y amguni e peymenr af oany payeoil ovpenge (aeimiing 1axes aned
prretsfonm B werkbue 8 cdapoisat o Ak unemplayment losurance) falling due
b e codiratiy conrse of himiness poiar 19 Hes fevy of o w rtr of mikwchinent.

(ef} Do wbey et de pubgnient for goeods thereofier deleersg be the slofeadent
Uk For ase In b Erade, elnems o peafesstor:,

(b buoamy arount fn payment of taxes H osenaiies wlll neerioe for any delay o
LI

(£ ¥eoamy conoualb b0 pepment of renconaide leged fors and reascnnlibe costd sl
expenmes Feguiren Pur Fhe reprosentation of the defendatt in fhe aothon.

Comment ., Sertion 486,060 is amended to make clear that the d

efendant

may issue checks for the purposes and in the amounts provided regardless

of the temporary protective order. The form of the temporary prot
ordet is prescribed by the Judicial Council. See Section 482.030(

BEC. 5.

to read:

Comment .
ductory phrase, reading "Notwithstanding Section 487.010," has been deleted
since it was confusing.when read with subdiviasion (d); this amendment makes

no substantive change. The language of subdivision (b} has been amended to

]

active
b)-

Section 487.020 of the Code of Civil Procedure is ameﬁded

487, (}Ei] -

-Nmmmmmmfﬂ.u.mug property fx exempt from attgche

ment:

T AN preperty oxemapt Prem cxecutlon.
© () Preperty which s meeessary Toe fe suppaert of sn ukiviansl defendant sl
. sbiiledeiidiosnld -0 the ‘defendant's fapily .

Tfe) Al eomspensation paid or peyable by anoemployer to an employece for personsl
gervices perfaried by such owmployer whether denoinioeted ke wages, salary, com-
Cmisston, Bones, or otherwise,
1y Al properey not sithject to attnchment pursuant to Rectinn 487.010.

The amendments to Section 487.020 are technical. The intro-

be congistent with the hardship exemption available to a Judgment debtor
whose wages are garnished. See Section [690.6]1. [As proposed in

sion's "Recommendation Relating to Wage Garnishment Exemptions’.]

Commis-




SEC., 6. Section 483R.010 of the Code of Civil Procedure is amended

to read:
488,010 5
“ b Bl writ of sttnchines: shinll ddentify the defondant whase preperty {6 to
* e cibrachod. L Lhe weit of ninchmeisd s wot demeribe e property or inter-
vl fsereit 1 i JusBner wdeguate fo peemdt the levylng offleer 1o execite the writ, -

the plulntlff shall wive o tiee feveing ofticer !patructions In writing, migned by _,]L cj"
the plaim it or Bix atroriney of reeord, which conrsin a descripstion of anch property JTandtn
. adequnte to permit tho kavring offleet (0 exedute The writ

L et LR The
B Where the proporty singght fo be attuched d8 real properey stauding, in the | — )
nate OF & thivd persan, whether alone or tocether with the defendant, the writ of l’i ((_,.'-(15
nttachient shall {dentify sich ihdrd person. Lo
: 1

ot +he
Co el

i

Comment. Secilon 488,010

1s amended to restore language of former
Section 542,

SEC. 7. Section 488.080 of
to read:

the Code of Civil Procedure 12 amended

. 4saom,

(n} The levyiog officer phell muake & full toveatory of properiy nitached nnd re- /’—‘“
turn such inventory with the wrir un provided Lo Neetlon 4REGTH, 1| H’u v <D
() The levylng ofticer, st the thae of service, shall request any ;.pemn wha Te- "‘-:"”“
taing preperty (n Wig posacsaion oF any wecoind Gobtor of padgment delror Tevied

— ‘ - upim to glve hlm & memorandum, describhog the properly or debi and stating its | — \\
Q*,”hm:;'j’}tl fowvadue oF the amount owing withiln 10 days aftcer sich service, 1T the person fulls lt’ fre: c{i e
T “ o glve sauch memorandam within the thae specified, the leveing offieer shall state ” —-_...__.:»-/

rieh fnet at the time he makes hie petnep pursvant to section 4840700 A person
fatling to glve ruch memorandom withln the tOme specified may e requlred to
pry the conts of any proceedingn takon foe ihe puepose of obtalolng the informa-
tion regquired by seeh memorniium,

Comment. The amendments te Section 488,080 make no substantive

change,

SEC. 8. Section 488.310 of the Code of

Civil Procedure 1s amended
to read:

4E8.310

fap To aftach si aRterest in el properiy, dhe Meylng ffiver aball recomd with
e oftier of the evunty feeorder of the eounfy wheee the property I feenied o
cupry of Lhe witt and the netice of attuchment.,

et . J—

f/ —
*H\g u.}r s P s b |,-|1 1 P A, fih\"’i Pk Malree aA wl‘\{\ﬁ(" P\ﬁr\‘lf.‘"
- - 2T ;)

R e, e At e e

[ __-_-__.__.__.,._____

by W hvm’-mr«t-ht-—fhrﬂ-af m-m-dheg-f.me pl‘DpPrF.‘f w5 pe- g ofA-third
s{"\nd; w y pleither aiotie ar fogether with the defendant, the recorder shall index such
uh? f"d‘ﬁ;m.wt when cocorded in the names of Iwoth the defendant and such third
e re covds | TR0

i “i“ﬂe ,l‘f

& L4’\+
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Idfﬂ+i)cledﬁ \
,r) f‘ﬁu— a

r— f

o ’1 w:;jl :Iif'i:lhl'fl“ after revorbing mm Fo s event mers than 1% duyy after the date of
[ B " L the levyr ! affiver it orony of the sppit st the nacice fe the
e Ae-fendant an Wiy Phdre pers B WhEe nane fhe ornpery 4t'wﬁ~:1m-= %j.—tuﬁ;-
- Sy ?(;r Sl g tE:H shialbl fe rinlied o the nedtiress of {he gerendant nnd coy

— peKsan ne show i the recools of the offiee of the Eny samwesgr of the conp.

e . by whore the Ry B Iewntpdd,
¥
( _{:l 1{\ {d} Promptfy ofter recorlig wod in e evest mure than 16 days efter the dube
! “Hffa of recording the eeving offieer ahell ROEYE A 0oPMPRCE of fae properts wirh g
I e ;ﬁ:l;’ of the writ In;si e sodics eF wiactouend o2, §F thone fr 0o sevupest on ibe
P EE t e - .
rece r"_qj_g lht'p‘n youd the #lme aervles Eﬁ attesmpres, (he wevying offiesr yhatl AL o pepyr of
3 h THO ik botlie i v eonnplounns Mive o0 the Breperty dtuschrd, Reevioe upen
;_ BOBCCRIIN By D6 mande by Icaving 0o eony of i )
s £ Wil : 2 c
1 Ej_f 1 i | CupEL erkcaally, ar, Y e bl e o the o¢

16 sl abaenen, with nky pErson, of sl k7 i
ton, foiud s e ; e o e et dloen

(‘aum‘x ‘ bom foid Propemiy af the time service 1 sttew nied nad who is either
- ! eree ur aegent of uell oeeupsBt ar @ memdler of s faluiiy or bouneliold,

| U Wheee the poopasety dewnilleg The wrft oo
. gt v ki 6. more ther uue i
e BULCCR, 638 povernaidrenk sohefode e o

A afd auy of auch lods, Gereeis, or govermmentni
: 1ty aly of the others 8a us Lo form one or [ S e H
ﬂllllf.rmi. HBBRURCH tracts, obly an? gerviee or posting nesd be inude apder thle
subdfiv sbon oo o el seel, oot inaeem w, snhiakien fraet, ‘

Aulalivisioms LYo wish retsiin

W1 A fulluee jo send the notices 1
B0 pevsisenl b soixbivicion (g wiigEl
divisgion (4

whwd br subwlivieiou 0% or ta post OF werve -
i Wbl Thi: Ben eresred prrsugat to rube

Conment, The amendments o Section 488.310 are technical., See

Comment to Section 485.010 and Section 488.030,

SEC. 9. Sectlon 488.3680 of the Code of Clvil Procedure is amended

to read:

484,360
{41 ‘Foonttuch furm preducts ot levestory of a golng business, 1 the defendant
conxe s, the bevying officer <hall pioce @ keeper 1o cherge of guch property for o
period nok fo excoed 16 doys During such peciod, the defendsant mny condnue to
anierite hke farn or business st his own expetse provided all sales are Honl and
e for eash or the equivalend of essh, For the purposes of this mibdbvision, pey-
ment by choek or by a eeedit cord laroed by o person other than the defendant
shndl b etevmmiad the egsitvatent of & cash payment, The levying offlecer <hall inene
ng babliiry for wecepting paymeni in the form of & cavh oguivelent, 'The pro-
ceeds from b <ales shadl be glvon to the keeper for the purpases of the levy un-
less ntherwise anthorlzed by the plaintiff, it the defendant does not consent or, b,
uny event, after the end of sach Wkday periodd, the levying officer shail fake such:
property into hls exctusive castody unlesy other disposition s made oy the partles
pemnm to the actlon, At the time of vy or prompily thereafter, the levylng officer shali
Repve the defendant with a copy of the writ pnd the notice of sttachment.
Y Where property is ievied upon pursuant (o subdivislon (z), the defendant
PW'S;&H"» may apyly for an order purstant to rhis sabdivislon for the releanse of property
...... i - Y-l Huch application shall
'h—" s "—'mnﬂdn by filing w*m the coiirt And serving on the ]ﬂumtlﬂ a nothee of motion.
1o tbﬁ Ui; Boervice ot the plaiukif? shinll be muade nob leas than three days prior to the dute
set For hestrlige. The Jwsrine ahall Be beld ot more than Hye days efter the

be(_kcnx ! Flitng of the motion, undens for gowd eause, the coutt arders otherwise. The notlee
Hgd. 020, £ of mution shudl «tare the relle! requested mod shall be sccompanted by an affidavit

fognt besued relsed, At the Beacihg ou the motlon, the defendant has the burnden

I \ supparting any factan! lesies ralked and points and authorlties supporting any
*/\ of showing that tlu preperty, of & portion thercof, attached purauent to subdivi-

45%}'[ pon such showkng, the court whalt order the removal of the keeper
atul retarn the defendant o possession nf soch jproperty aH—la—onsentintforhe
gt blmmal s ad- Bl fansly d may make such further order as the court
deems nppropeinte to grotect the plrintiff against frustration of the collecinn of
bbs elring Much order may porndt the plaistiff to tevy by ffug pursnant W osub-
Myiklon () Hnd muay provide rensonabie reatrietions on the disposition of the prop-
rriy pesviously tevied ujan.

- KT

slon ) and the proceeds therefrm are esseptial—Ear—the-spport—of-Rimeeitpmt exe F”f
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plrsn e b Seebhes 58 OF B oy
o Hiare whndl fornists o copy of sny

nithew of el s e deties #f et o moitee of ntischmewn! for o fie of one

of e Hecreig s

in fhiee ilog! I TR

Ps<ie s eerfifivnos -
CHOPTLL 6By lod e
aHE Pk v thye
1S 4N i S oy

L3 G S T R T R

UL rER bt T i

dollar 51 oo peges A Hen acgpise] pmiraennt e flis sonbelvision shyll provide
i ki 2l sreoe Tighex and | eson e atbavleed giropesty nud pre
Cisids e nieched penberiy ae those of b oseenred pattc wiil oo perfeetst ses
eaelly ntepear e eollaterst wiiere fhe fifed facneing  <iatemenl covering  the
arightetl colinternd abia covers preeeeds. Yrampriy afier filing acd ia mo cvent
mere than 10 days efer the duie of Tlilng parscabt G tads sdulivieineg, (e eve-
i offleer shptl werve the defendnnd with g copy of the writ amd thie medzee of
stencheent.

WA fuilure 1o seyve the defeudast pacsiand to subdiy ision (ar oF {el «hall not
affeet ihie livn crested purstant to either sobdivialpn.

Comment. The amendments of Section 488,360 are technical. See
Sections 487.020 and 4%8.310.

SEC, 10. Section 488.430 of the Code of Civil Procedure is

amended to read:

488.430 5

Car o diaeh (he tnterest of o defendant o pereonal peopeery elongieg 10 the
puknbe of o decedenit, winthes hy teslare or Laiesisie suecessioi, the lesslow offloer
shadd gk file o oopy of the writ amd the porles of stitchment i the office of the
clerk af the court in which the estare B belng admidetered spd (2) serve the
pwersaant peprescitative of (he decedont with o copy of the writ and ﬂiilf nukice.

(hy Peomptly ofter levy apad in 0o event nte than B days after bevy, the levy-
g offirer =hall ~erve the Jefeodand swith ot eopy of the weit and the astive of
stowehient. A fuilure o seTve the deferdent pursgaal te this suldtivisiag slinll
ot affeer the Hes erenicd parsanl to sefelivisian (.

tep The persoiil whreseptagite slatll report suclh ailacinoent so the taurtwhen
nay petition Fyr distribution 19 filed,

1 Sach nirachnienl alinll fat impsic e jowers of {ke coprescntative over {he
prreprerty for fhe porpesed of adoshostestion,

1ok B o3 ddecrer arders cikivibation fo the deferdnor, delivery of tie pioperty
shl W urdered to the affieor makingr the vy =abjeet 1o the clomm of Uw defend-
ARt or any person clrimbng under Bivn The propeety shull nat e delivered 1a the
offteer wakling the devy until the decere diatrlbuting the inverest bz beegene final

Comment. Subdivision (o) of Section 488,430 is amended to make
clear that the personal representative 1s required to report the

attachment to the probate court.



SEC. 11l. Section 489,13 is added to the Code of Civil Procedure,

to read:

§ 489,130, Inseffictent undertaking not wrongful atiachment

482,130, Where the court orders the amount of the undertaking
lacreased pursuant to Secticns 489,220 or 489.410, the plaintiff's
fallure to inmcrease the amount of the undertaking is not a wrongful

attachment within the meanicg of Section A%0.G10.

Comment. Sectrion 48%.130 makes clear that the were failure of
the plaintiff to increase the amount of an undertaking when ordered
to do so pursuani ¢c Section 43%.220 {undertaking tc obtain & writ of
attachment or proteciive order; or Sectlon 489.410 {undertaking on
appeal) is not a wrongful attachment under Section 490.010. The in-
sufficient undertaking remains in effect pursuant to subdivisioﬁ {d}
of Section 489.0%0, and the plaintiff's liability for wronaful attach-
ment pursuant te Section 4%0.010 1s limited to the amount of the in-
sufficlent undertaking by subdivision (b} of Section 490.020. However,
where an order to increase the amount of the undertaking 1s not com~
plied with, the rights obtained by filing the insufflclent undertaking
cease as provided in subdivision (¢} of Section 489.090 and subdivision
(a)} of Section 489.410.

SEC. 12. Section 489.230 of the Code of Civil Procedure is

amended to read:

48823 _
&) The notiee of g bbb BEtRChIDE D shall inelpile & atatement, n? B
torm adopted by thi Judicksd Counell, wdvinikg the defendant that bhe updertaliong

hag been Mled and informisg him of his rght o oblect to the undertaklng on the
grotnds provided In Section ELDETR

posiil inchude a statcment compacnble to the one regulred

b A protective nrse
{ i content of, which shafl be prescribed by rute niopted by {he

by aubadivision (g), e
Judicizl Council.

Comment. Section 489.230 1s amended to make clear that the
statement réquired by subdivision (a} is to be included i= the notice

of attachment provided by Section 488.020.

.



SEC. 13, Section 489.310 of the Code of Civil Procedure is

amended to read:

469,310

erods subiect s being wtisehed and who bae spieared in th actlon way apoly LLf
to the tourt on whiel she dacfion 4w ading, o, s widl of atlookisent is Yevied in)
BOOTher sonsndy, to @ conrn in ageh y huving Jurisdietive o casce involving
the saount specficd in U wolr, for sn eader persittlog Bl (o subsiititte an
B R B L YTV L IV RRENS TS WP SUS AT PPOF WY PP NOob 3

3

STRIKEOUT

{a) A defendant whe has appeaved in the action may apply on noticed

in which the azstion 18 pending for an order

to substitute an undertaking for any property

in the state which haa been or 1g subject tc being attached or (2) tc a

court yfvanother county having furizdiction in cases involving the

amount specified in the writ issued to such county for an order permitting fﬁfL

defendant to substitute ap undertaking for any property in that county

which has been or is subject to being attached.

{In The applicetiog hall inchude o siatement, executed amdeor onth, deseriblog
the eharneter ol e doferdant's 11t to the proeperty sud the manner in which he
urgired steb titie

el Before mwaking siuch oeder, the eoart slisll repuise the defendand to fike with
thee eotrt 1 whieh (he applbratean i< made ni wisiertaking G opey the plaintid!
the viedwe of the property refeased wot eaneding the oot of any judgment reeovs
ered by the pluiarit? in the getion pgerinst saeh dbefeiduns. The amonst of W ulsles-
Doekbage Fill pearsrn? Do Phest seetion stindd b eqgual to ihe tesger of 110 the value of
the propery attachicd aF prevented feore bedig atischml or (2) the poound specified
By the wrid i b osecinemd by e sfiachment The eour shall bssoe suel order
b baedogr sidstiod thnt o sufflcient nadertnkiog has been filed,

() SYhire an aclad Ixoagsiest noere than ane defesdant, sny defopsiatt may make
el apipbieation, The Dline of an endertaideg by soeh defendant shall net sehject
higy o any demned sgeiest gay afher defomiant s heweser, the levying oftleer shall
uoi b frreveited Eherchy fromn witaehing, or e ghifecd fo relosse from aftocekmont,
any praperty of any other gefemdsnt. Where two oF ppere defosdants ive an in-
terest o The sl projatrty, o joint applicatien and nnderinking shall be Filed $0
secnre e el of sl projsecty.

Comment . Subdivision {a) of Section 48%.310 is amendéd to make
clear that,where a writ i1s issued to a county cother than the county
where the action is pending, the defendant may apply to elther the court
where the action is pending or the court In the other county for an
order allowing hlm to substitute an undercaking for property which has
been or is subject to beinpg attached. The order of the court in the
other county may allow the release unly of the property in that
county whereas the order of the court where the action is pending may
release property throughout the state. The amendwent also provides
that the defendant applies on notlced motion rather than ''upon reasonable

notice te the plaintiff.”

s
a
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b peenaclinhily de-Bevedd thand 1k g

b Par leve of g wya ol abar

an peaperiy of o persen efhiey fhan the
person aguinst whon Fe weir wis isened esoepd thad I i no? o wronpful nttacliment
if ali of the flluwing exise:

IR
(b Thet property hevied en is r1.-qnlrwdkhy Tty e replarerei or reeerded in the
name of the owner, )

2 B apedmeteed that, wt the flme of the @evy, the persen sgalost when ke writ
wiis jasucd wins sueh registorsi oF reenrd pwner.
(%5 The plaindff made the fevy in good faith and W rellunee i the regivtered
or repprded awmershlyp,
Comment. Paragraph (1) of subdivision (d) of Section 490.010
is amended to provide that the levy of attachment on property of a
third person is nmot wrongful where the plaintiff has relied on registered
or recorded ownership which by law 1s permitted, even though not required,
to be registered or recorded. As amended, subdivision (d) allows the
plaintiff to rely, for example, on certain filings under Division ¢

(commencing with Section 21i01) of the Commercial Cole.

SEC. 15. Sectlon 421.010 of the Code of Civil Procedure is

amended to readj

491,010, {a) any. Upon application of the plaintiff, the court

may order any persen owinp debts to the defendant, or having in his
posgesslon or under his ceontrol any personal property belonging to the
defendant, -may be required  to appear before the court and be examined

on oath regarding such property. The plaintiff's application shall

ke _accompanied by an affidavit showing that the person named therein

owes_debts to the defendant or fias in his posseasion or under his

o
Cf
— i



control ﬁersnna} :faﬁdzan ﬂucb “ffidav‘t

may be based on the affia. ‘g jnfnrmation-and balief.

fb} The plaintiff Bhall give the defendant ab least [3] days notice

of an vxamiqatinn nrﬁwred vursiant to thiu chapter,
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Comment . Subdivision (&) of Section 4%1.010 is amended to provide
for the plaintiff's application and supporting affidavit., Former
Section 545 did not specify the procedure for obtaining the order for
an examination. Subdivision (b) requires the plaintift o give the

defendant notice of the examination of a third person.



