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Memorandum 75«14
Subject: Study 63,50 « Admiseibility of Coples of Businesa Records

Attached to this memorandum ie a new staff draft of the Recommendsation
Relating to Admiseibility of Business Records incorporating the changes
recommended by the Commisesion at its January meeting.

The staff has drafied proposed changes in the Penal Code and Civil Code
which would create & speclal hearsay exception allowing copies of business records
¢f en employer re!.atiug to the employment end earnings of an employee to be ade
mitted in an action for, nonsupport vithout raguiring the production of the custe- -
dian or other qualified withess to esteblish “ti’uatwrthibeas" 48 required by
Evidence Code Section 1271. These changes were thought nacessary due to the
large volume of such cases, the number of such matters which concerned distant
or ocute-of'-ftate employers, and the fact that the employee will have access
to his ovn records and other evidence to challengs any such recard which he
feels L8 incorrect. The proposed new ststutes are Penal Code 2704 snd Clvil
tode 250.5.

In accordance with the recommendatien of the State Par Committee, the
words "or other hearing" were added in several places in the proﬂosed statute.
Additionally, the pfoviiions relating to service of copies were changed to
provide that coples would be served on sll perties rether than merely on
sdverse parties. It was the consensus of the State BPar Committee 8s well as
of the Commisszion that use of the term "sdverse” party might require a
preliminary finding by the court of which partles are sctually adverse.
Further, it vas pointed out that a party might be "adverse” with regard to
8 pirticular piece of evidence and might be misled regarding his duty te
object by the statute as it was previously worded. Requiring service on all

parties appears to be a more ressonable solution.



To deal with an action 1n which the records t¢ be introduced gre
voluminous or there are numerous parties, a special provision has Been
drafted (Section 1562.4) which allows the party seeking ﬁo offer the evidence
to obtain an ex parte order allowing him to deposit a copy of the records
with the clerk of the court for examination and copying by the parties. some-
vhat similar to the procedure used in complex or multidistrict litigation
in the federal courts.

A provision has 8lso been added allowing a party to obtain an ex parte
order shortening time for service of the notices and copy of the records
required by Section 1562.3 upon a showing of good cause (BSection 1562.5).
This provision 1s intended to deal primarily with criminal actions in which
the time limits for bringing an actlon to trial are prescribed by statute
and, in some cases, might make it difficult to comply with the time limits
for notice set out in Section 1562.3. Granting the trial court discretion
to shorten time for good caues seems the proper solution in these cases.

Respectfully submitted,

Jo Anne Friedenthal
Legel Counsel
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RECOMMENDAT ION
relating to
ADIISSIBILITY OF COPIES
OF BUSINESS RECORDS IN EVIDENCE
~ Background |
Before a business record may be admitted into evidence several

prerequisites must be satisfied. First, as 1is true of any docunent, tha
record must be authenticated.1 Second, either the original record must
te produced, or a copy must be shown to fall within an exception to the
best evidence rule. Third, 1f the record is introduced for the truth
of statements which it contains, the statements must be shown to fall
within one of the exceptions to the hedrsay rule;3 normally this will be

1. Evidence Code Section 1400 provides:

1400, Authentication of a writing means (a) the intro-
duction of evidence sufficient to sustain a finding that it is
the vriting that the proponent of the evidence claims it is or
(b) the ustablishment of such facts by any other means providtd
by law.

Evidence Code Section 1401 provides:

1401. (a) Authentication of a writing is required before
it may ba received in evidence,

(b) Authentication of a writing is required before secondary
evidence of ite content may be received in evidence..

2. The best evidence is defined by Evidence Code Scctian 1500 as
follows-
1500, Except as otherwise provided by statuta, no evidence
other than the writing itself ia admissible to prove the .
content of a writing. This section shall be known and .may be
cited as the best evidence rule,

3. Evidence Code Section 1200 contains the definitiou of hearsay as
follows:

1200, (a) "Hearsay evidence" is evidence of a statement
that was made other than by a witness while testifying at the
hearing and that is offered to prove the truth of the matter.

stated,
(b) Except as provided by law, hearsay evidence is inadmissible.

(c) This section shall be known and may be cited as the
hearsay rule.



the business records exception.4

The requirement of authentication can be met by calling the cus~

todian of the record as a witness. However, in the vast majority of

situatioﬁsxthe cost of calling such a witness to trial or of taking his

depositions.is wasteful and burdensome on persons whose normal duties

are to care for such records--such as custodians of hospital recordse=in
light of the perfunctory nature of the testimony to be elicited., Sim-

11ar1y, strict adherence to the requirements of the best evidence tule

with respect to business records norwally serves little useful purpose.
There seems little reason to demand production of an original record 1£

a copy is certified by the custodian to be identical to the original.

4.

Evidence Code Section 1271 provides:

1271. Evidence of a writing made as a record of an act,
condition, or event 18 not made inadmissible by the hearsay
rule when offered to prove the act, condition, or event if:

(a) The writing was made in the regular course of business;

(b) The writing was made at or near the time of the act,
condition, or event;

{c) The custodian or other qualified witness testifies to
its identity and the node of its preparation; and

{d) The sourse of information and method and time of
preparation were such as to indicate its trustworthiness.

In civil matters in which the custodian's residence 18 beyond the
scope of a subpoena, his deposition may be taken and introduced in
lieu of his testiweny. Code Civ. Proc. §§ 2019(b), 2020, and
2016{(d){(3). In ériminal matters, Penal Code Section 1330 provides
a procedure by which a witness, who resides within the state but
beyond the normal distance for a subpoena, may nevertheless be
subpoenaed if a judge finds his attendance at the examination,
trial, or hearing is material and necessary. Penal Code Section
1334 provides a procedure whereby a witness may be brought from
outside the state if the court finds that he is material and neces~
sary. In addition, Penal Code Sections 1335-1345 provide a means
of taking pretrial testimony of a material witness who is about to
leave the state or who 1s too sick or infirm to attend the trial.
Penal Code Sections 1349-1362 provide the defendant but not the
prosecution with a method of taking a deposition of a material
witness and having it read in evidence upon a court finding that
the witness is unavailable wicthin the neaning of Evidence Code
Section 240,



Evidence Cocde Sections 1560-1366 specifically deal with copies of
busginess records6 and provide clear exceptions to the normal require-
ments of both the rules of authentication and best evidence. These
provigions provide arprocedufe for compliance with a subpoena duces
tecum for business records in an action in which the business s
neither a party nor the place where any cause of action 1s alleged to
have arisen. The sectious permit introduction into evidence 6f a copy
of a subpoenaed business record when it has been sent to the court in a
sealed envelope accompanied by the affidavit of the custodian or other
qualified witness, pursuant to Section 1561, certifying in substance
each of the following: 2 '

| (1) The affiant is the duly authorized custodian of the

records -or other qualified witness and has ‘authority to certify
the records,

(2) The copy ls a true copy of all the records described
in the subpoena.

{3) The records were prepared by the personnel of the
business in the ordinary course of business at or near the
time of the act, condition, or event.

Evidence Code Section 1562 provides in part as follows:

The copy of the records is admissible in evidence to the
same extent as though the original thereof were offered and
the custodian had been present and testified to the matters
stated in the affidavit., The affidavit i3 admissidble as evi-
dence of the matters stated therein pursuant to Section 1561
and the matters so stated are presumed true. . . . '

Thus, under this procedure, a copy of a business record is admiseible
without the necessity of satisfying the requirements of the best evi-
dence rule or the rules of guthentication; the fact that the document
offered is a copy rather than the original may be disregarded, and the

matters stated in the affidavit are given the same force as if the

6. The legislation was originally enacted as Code of Civil Procedure

: Sections 1998-1998.5 and as such applied: exclusively to hospital
records. In 1965, the provisions were recodified as Evidence Code
Sections 1560-1566 without substantive change. The sections were
amended in 1969 to make the provisions applicable to “every kind of
business described in [Evidence Code] Section 1270." Cal. Stats.
1969, ch, 199, §§ 1-4.



custodian had appeared and éestified. The sections clearly serve a most
useful purpose in a number of cases in which the conteat of the business
record will not be challenged for the truth of statements therein.

It has been brought to the attention of the Commission, however,
that some attorneys and judges take the view that an affidavit complying
with Section 1561 is sufficient to assure the admission in evidence of a
copy of a business record notwithstanding a hearsay objection, possibly
on the theory that Sectioms 1561 and 1562, in effect, provide an ex-
ception to the requirements of Section 1271.

7. Judge Herbert §. Herlands, Judge of Superior Court, Orange County,
reports the situation in a letter to the Law Revision Commiseion,
dated July 8, 1974, as follows:

I have been discussing, with some of my colleagues, the
problem about which I wrote to you some time apgo involving
Sections 1271 and 1561 of the Evidence Code.

Judge Robert A. Banyard of the Orange County Superior
Court has made the point that, prior to the 1969 amendments to
the Evidence Code, attorneys speclalizing in personal injury
defense work believed that Sections 1560, 1561, and 1562
constituted an exception to the requirements of Sectiom 1271,
in that they allowed hospital records to go in with less of a
foundation than that required for the records of other busi-
nesses, Apparently, 1t was believed, before 1969, that the
attorneys for plaintiffs and defendants in personal injury
cases both wanted hospital records to be adritted on the basis
of the affidavit described in Section 1561, in the belief that
the very nature of hospital work and hospital record-keeping
established sufficient authenticity to warrant admission of
the records into evidence. Judge Banyard has further suggest-
ed that, while there may have been a good factual reason for
differentiating between hospital records and the records of
all other businesses, the amendments in 1969 eliminated what-
ever exception exlsted for hoapital records and created an
apparent inconsistency between Sections 1560, 1561, and 1562,
on the one hand, and Section 1271, on the other.

I still adhere to the view that, on their face, Sections
1560, 1561, and 1562 are not in conflict with Section 1271,
and that documents which comply with Sections 1560, 1561, and
1562 do not qualify for adwission into evidence unless the
requirements of Section 1271 are also met. I believe that it
is unreasonable to say that the Legislature would require less
of a foundation when the authenticating witness is represented
only by his declaration made under Sectfon 1561 than when he

o



The argument that the requirements of the hearsay exception are
satisfied by followlng the procedure under Sections 1560-1566 1s based
upon two considerations. First, Section 1562 provides that the state~-
ments in the affidavit accompanying the record are presumed true, without
denoting any specific evidentiary purpose. Second, the required state-
ments 1in the affidavit under Section 1561 in some vespects parallel the
required showing needed for the application of the business records
exception to the hearsay rule under Section 1271. However, Section 1271
includes requirements not satisfied by an affidavit submitted pursuvant
to Section 1561.8 The business records exception to the hearsay rule
provided for in Section 1271 applies only if:

(c) The custodian or othér qualified witness testifies to
its identify and the mode of its preparation; and
(d) The sources of information and method and time of

preparatlon were such as to indicate ite trustworthiness.

lHoreover, there is an important difference between a rule invelving a

is present in court for oral examination under Section
1271. . . .

Of course, in most cases, both sides want the records in
evidence and, therefore, do not object, or counsel on both
sides assume that the affidavit under Sectlon 1561 constitutes
an adequate foundation., Yet, only last week in my own court,
an objection was voiced, and the proponent had to bring in the
authenticating witness to lay the necessary foundation under
Section 1271. The problem, therefore, is still with us in a
sporadic sort of way.

The uncertainty as to the scope of these sections as reported
by Judge Herlands is not new, In 1959, when the legislation was
first adopted {(limited to hospital records), the State Bar Journal
discussed the new provisions as if they could satisfy the business
records exception as well as the best evidence rule. The Jouraal
comment stated, however, that the trial judge could refuse to admit
coples of the records sent to the court, pursuant to the atatute,
if upon examination the court determined that the admission was not
"justified," citing Code of Civil Procedure Section 1953f, which at
the time contained the business records exception teo the hearsay
rule, now codified as Evidence Code Sectlon 1271. 34 Cal. S.B.J.
668-669 (1959).

8. It should be noted that the Comment to Section 1562 by the Assembly
Committee on Judiciary states that the presumption created by
Section 15362 "'relates only to the truthfulness of matters required
by Section 1561 to be stated in the affidavit.”

-5-



showing of authenticity or speclally providing for admisalon of a copy
into eﬁidence and one which admits records for the truth of the state-
ments contained thereln based upon a showing of trustworthiness in
sources and preparation. A document can be an authentic oripginal and
nevertheless contailn unreliable or untrue information. Thus, greater
safepuards are needed to satisfy a hearsay exception than are needed for
the best evidence rule or the rule regarding authentication. This is
particularly true in criminal actions where a defendant, as a matter of

policy, is afforded the right to confront witnesses whose testimony 1s
raterial even when not constitutionally required.?

Recorrendations

The uncertainty regarding the relatiomshlp between Sections 1560=
1566, on the one hand, and Sectioms 1270-1271, on the other, could be
clarified in several different ways. Section 1562 could be amended
simply to provide that the affidavit submitted under Section 1561 also
satisfies the requirements of Section 1271. This alternative would, as
a practical matter, make busipess records admissible without any showing
of thelr trustworthiness. Alternatively, the vequirements specified in
Section 1561 for the affidavit accompanying a copy of subpoenaed busi-
ness records could be expanded torinclude the additional matters which
must be shown under Section 1271 to satisfy the business records excep~
tion to the hearsay rule--i.e., the statute could provide that, if the
affidavit shows that the mode of ﬁreparation of the records and the
sources of information and methoed and time of preparation were such as
to indicate its trustworthiﬁesa, the recoxrd be admitted without further
requirements., The Commission believes that this solution would be
undesirable, however, since it would place the burden upon the adverse
parﬁy to subpoena the cus;odian—affiaﬁt in order to exercise his right
of cross-examination. Additibhally, the drafting of such an affidavit

9. In several cases, the United States Supreme Court has held that the
admission of evidence under onme of the exceptions to the hearsay
rule did not vioclate the defendant's constitutional right of con-
frontation. See California v. Green, 399 U.S. 149 (1970) (prior
inconsistent statement made exception to hearsay rule by Cal. Evid.
Code § 1235): Dutton.v. Evans, 400 U.S. 74 (1970){declaration of
coconspirator during pendancy of criminal project made exception to
hearsay rule by Ga. Code Ann. § 38-306 (1954 rev.)); see also Read,
The ilew Confrontation-—Hearsay Dilemma, 45 So. Cal. L. Rev. 1}
(1972). '




often would be extremely difficulr since the amount of information
required varies with each case, and neither the custodian nor the pro-
ponent of the evidence could be certain of what information would be
gsatisfactory to the court. & third solution could bz clearly to provide
that Sections 1560-1566 do not satisfy the business records excebtion to
the hearsay rule. However, the Cunniesion belleves that thils scelution
is too drastic.

The underlyving purposes of Sections 1360-1566--to minimize the
demand of time znd expense imposed upon third persons by the trial
process and to save the time oF courts andg litlgants 1n establishing
matters which many times are not contesied--would be further served by
providing a procedure which would allow business records to be admitted
into evidence degpite the requirements of Section 1271 unless the adverse
party notifies the subpoenaing party of his hearsay objection at a time
sufficiently before trial so that the custodian may be produced at the
trigl to testlfy as to the additionsl matters required under subdivisions
{c} and (d) of Section 1Z71. To make such a provision operate effectively,
it i3 necessary to insure that the adverse party will not automatically
demand the presence of the custodian in every case, Thus, whenever such
& demand 1s made, it should be supported by an affidavit setting forth
specific facts showing the necessity of requiring the custodian to be
produced at trial. Appropriate sanctions should be available in the
event that the court finds that such an affidavit 1s made without substantial
justification. ' ' '

In order for a party who oppeoses introduction of copies of business
records or a portion thereof to have a realistic opportunity to determine
whether or not to demand the presence of the custodian, he must be
supplied with & copy of the records to be introduced into evidence or
have access to a copy of the records Lf supplylng a copy would constitute
& substantial burden on the parcy offering the evidence. In the ordinary
case, providing a copy of the records to the other parties would not
prove to be a substaptial burden on the party who seeks to introduce the
records since he will normally have obtained the records t?rough usual

investigation. Custodians will have a strong incentive to cooperate in



Providing copies of records lo order to avoid the inconvenience of being
required to attend trial im actionz in which they are not partlies and
have no intereat.la In the event that the custodian resists voluntary
disclosure in & civil case, coples of such records could be obtained
through the process of pretrial ﬁiscovery.ll

Specifically, the Commission recowmends that legislation be enacted
to provide:

(1} If a copy of business records subpoenaed under Sections 1560-
1566 15 to be offerad as evidence at trisl or other hearing without
produclng & wituess to testify conceruiﬂg tite additional matters provided
in Section 1271, the party who intends to offer the copy of the records
as evidence must give notice tc the orher parties of that intentlon,
together with a copy of the records, not less than 20 days before trial.

(2} In those cases where numerous parties are involved, or where
the records are voluminous, it may not be practical to require the party
seeking to introduce the evidence to serve on each party a copy of the
records to be cffered in evidence.12 In such a case, the court should
be authorized to permit the offering party to deposit the copies of the
records with the clerk of the court to be available for examination and

copying by the other parties under such terms and conditions as the

court deems appropriate.l3

10. It was the Californla Hospital Association whe initially sponsored
the leglslation allowing the custodlam teo supply a copy of the
records in lieu of personal appearance. 34 Cal, S5.B.J. 568 (1959).

11, E.p., Code Civ. Proc. § 1985.

12, In the case of voluminous records, Evidence Code Section 1509
provides a procedure for offering a written or oral summary of the
records, However, this section only overcomes the best evidence
rule, If the original records are hearsay or not properly authen~
ticated, the summary is not admissible. People v. Doble, 203 Cal,
510, 265 P.2d 184 (1928). BSee B. Witkin, California Evidence § 698
(24 ed. 1966). Additionally, Section 1509 permits the court to
require production of the original records for inspection by the
adverse party. See Exclusive Florists v. Kahn, 17 Cal. App.3d 711,
95 Cal. Rptr. 325 (1971).

13, This recommendation is in accord with the observation of the California
Supreme Court in Vasquez v. Superior Court, 4 Cal.3d €00, B203, 94

Cal. Rptr. 796, 809,  P.2d ___ , __ {1971}, with regard to

adoption of procedures for class actions: "Pragmatic procedural

devices will be required to simplify the potentially complex litigation
while at the same time protecting the rights of all the parties.”
Compare procedure for establishment of central depositories for
inspection and copying of documents in federal multidistrict litiga-
tion., C. Wright & A. Miller, Manual for Complex and Multidistrict

Litipgation § 2.5 (1970).

iy



(3} 1f no party oblects within 10 days after receiving notice, the
copy of business records is aduissible, notwlthstandiag the requlrements
of the hearzay rule.

(4) 1f a party, within L0 days after receiving notice, serves on
the party seeking toc introduce the copy of the records inte evidence a
written demand that the vequirements of subdivisions (¢} and (d) of
Section 1271 be satisfied, together with a supporting affidavit, then
the party who offers the copy of the business records as evidence must
produce the custodian or other qualifled witness in order to satisfy the
requirements of Seetiom 1271(d). 1n bhis supporting affidavit, the
adverses party must state that he has good reason to believe that the
requirements of Section 1271 cannct be satislfied and must ser forth the
preclise facts on which thie belief is based,

{5) Upon a showing of good cause, the court should be authorized to
mzke an ex parte order shortening the time for service of the required
notices,

(63 1In a case where a party has demanded that the requirements of
Section 1271 be satisfled and has served the required affidavit, and
where thereafter the avidence has béen admitted on the testimony of the
custodian or other qualified witness, the court may--if it finds that
the party who opposed the Intreduction of the copy of the records did
not have substantial justification for believing that the records did
not satisfy the requirement for adwmlessibility of Section 1271=-~require
the party who opposed the int;nduction of the copy of the records to pay
tﬁe party offaring the copy of the records as esvidence the expenses of
obtalning the testimony of the custodian or other qualified witness, in-
cluding reasonable attorney's fees.

(7) In a criminal action for failure to suppert under Penal Code
Sections 270, 270a, or 270c or in a civil proceeding under the Uniform
Civil Liability for Support Act (Civil Code § 241 et seq.), a copy of
the records of a business whilch is not a party to the action dealing
with earnings of an employee are not made inadmissible by the hearsay
rule 1f the affidavit of the custodlan or other qualified witness satis-
fles the requirements of Evidence Code Section 1561 and 1f a notice of
the intention to introduce the records together with a copy of the
records is served on the parties not less than 10 days prior te trial.
Thie hearsay exception is justified by the large volume of support

cases, a sigonlficant number of which concern distant or out-of-state

G
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employers, by the routine and accurate nature of the records involved,
and by the ability of the employee to refute the accuracy of the record
by use of his own records and other scurces of evidence.

(8) The recommended new provisions would affect only the manner in
which a copy of businese records is admitted in evidence. They would
not affect the weight to be givern to the record as evidence of the act,
condition, or event vecorded, nor would they foreclose a party from

presenting evidence to disprove. such act, condition, or event.

Proposed Legislation

The Commission's recommendation would be effectuated by the enact-

ment of the fellowing measure:

An act to add Section 250.5 to the Civil Code, to add Sections
1562.3, 1562.4, 1562.,5, 1562.6, and 1562.7 to the Evidence Code, and to
add Sectiom 2701 to the Penal Code, relating to the admissibility of

business records in evidence.

The people of the State of California do enact as follows:

SECTION 1. Section 250.5 is added to the Civil Code, to read:'

250.5. <{a) In any proceeding to enforce a duty of support under
this title, evidence of the employment and earnipgs 5f an employee in
the form of a copy of the business records of his employer subpoenaed
pursuant to subdivision (b) of Section 1560, and Sections 1561 and 1562,
of the Evidence Code 1s not mede lnadwissible by the hearsay rule when
offered at the trial or other hearing to prove such employment or earnings,
or both,1if all of the following are established by the party offering
the copy as evidence: .

(1} The affidavit accompanying the copy contains the statements re-

quired by subdivision {(a} of Section 1561 of the Evidence Code.



{2) The subpoena duces tecum served upon the custodian of records
or other guailfied witnese for the productiosr of the copy did not contain
the clause set fortn ia Gection 1554 ol the Evidence Code requiring
perscnal dattendance of the custodism or othes gualified witnessland the
production of the original recoras.

(3} The party offering the copy as evidence has served on each
party, not less than 10 days prior to the date of the trial or other

I

hearing, both of the followlng:

(i) A notice that 2 copy of the buainess records has been subpoenaed
for trial or other hearing in accordance with the procedure authorized
pursuant to subdivision (b) of Section 1560, and Sectlions 1561 and 1562,
of the Evidence Code and will be offered ino evidence pursuant to Section
250,53 of the Civii Code.

(i1) A copy of the business recoras to be offered in evidence.

{b) Hething in thils section affects the right of a party to offgr
evidence to disprove the employment or earnings recorded in a record ad-

mitted into evidence under this section.

Comment., Sectlion 250,35 creates an erception to the hearsay rule
{Section 1200) for z copy of husiress records asubpoeiaed pursuant to
Evidence Code Sectlons 1560-1566 1f the requirements of Section 250.3
are satisfied., 1t should be noted that Section 1562 of the Evidence
Code creates an exception to the best evidence rule (Evid. Code § 1500)
and provides the necessary prelimipnary showlne of authenticlty of both
the copy and the original record (Evid. Code § 1401).

Section 250.5 Is similar to Section 1562.3 of the Evidence Code
which creates a general hearsay exception for business records sub-
poenaed pursuant to Evidence Code Sections 1560-1566 1f the requirements

of Seetion 1562.3 are satisfied. However, Section 250.5 doas not include

FES



a provielon similar to subdivision (d} of Section 1362.3, which permits
a party to demand that the cusiodlan or other qualified witnesa be
produced at the trial or othey hearing. The hearsay exception provided
by Section 250.5 is justifled by the large volume of support cases, a
glgnificant number of which couacern distant or out-of-state employers,
by the routine and gocuratz nature of the records invelved, and by the
ability of the emplovee to rsfute the accuracy of the record by use of
his ocwn records and other scurses of svidence.

Subdivision (b) makes clear that Seotion 250.5 does not preclude
any party from offering evidence at the tfial or other hearing to prove
that the records are not asccurate. Yor a cooparable provision, see

Evid. Code §_1552,?.

Section 250.5 appiles in an action under the Uniform Civil Lia-
bility for Support Act. For a comparable provision applicable to

criminal actions for support, see Penal Code § 2701.

SEC. 2. Section 1562.3 is added to the Evidence Code, to read:
1562.3. A copy of the business records subpoenaed pursuant te
subdivision (b) of Section 1560, and Sectioms 1561 and 1562 is not made

inadmissible by the hearsay rule when offered at the trial or other hearing

to'prove an act, condition, or event recorded 1f all of the following
are established by the party offering the copy as evidence:

(a) The affidavit accompanylng the copy contaias the statements re-
quired by subdivision {a} of Section 1561.

{b)} The subpoena duces tecum served upon the custodlan of records
or other qualified witness for the production of the copy did not contain
the clause set forth in Section 1564 requiring personal attendance of

the custodian or other qualified witness and the production of the

orlginal records.



{c} The party offering the copy 25 evidence has served on each party,
not less than 20 days prior o the dete of trlal or other hearing, both of
the following:

(1) A notfce that & copy of the business records has been subpoenaed
for trial or other hearing In accordance with the proczdure autherized
pursuant to subdivision {b} of Section 1550, and Sections 15361 and 1562, of
the Evidence Code and will be offered in evidence pursuant to Section
1562.3 of the Evidence Code.

(2} A copy of the business records to be offered in evidence or a
notice that a copy of the business records have been deposited with the
court in accordance with Section 1562.4.

(d) No party has, within 10 days after being Berved with the notice
referred to in subdivision (c), served on the party seeking to introduce
the record both of the following:

(1} A writteﬁ demand that the requirements of subdivisions (c; and
{d) of Section 1271 be Batisfled befiore the record is admlitted in evidence.

{2) An affidavit of such party stating that he has good reason to
belleve that the copy of the business records, or a specific portion there-
of, served on him, or in the custody of the clerk, does not satisfy the
requirement of subdivision (d) of Section 1271 and setting forth the pre-

eise facts upon which this belief is based.

Comment, Sectlon 1562.3 creates an exception to the hearsay rule
{Section 1200) for a copy of business records subpoenaed pursuant to
Sections 1560-1566 if the requirements of Sectlon 1562.3 are satisfied.
Section 1562 creates an exception to the best evidence rule {(Section
1500) and provides the necessary preliminary showing of authenticity of
both the copy and the original record (Section 1401). However, the affi-

davit of the custodian of records or other qualified witness under Section

v S
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1561 does not satisfy the requirements of the hearsay exception provided

by Section 1271--the business records exception to the hearsay tule--because
the affidavit does not contain statements sufficient to satisfv the re-
quirements of subdivision (d) of Sectlon 1271 {"The sources of information
and method and time of preparation were such @s to indicate its trust-

worthiness."}. See Recommendation Relating to Admissibility of Copies

of Business Records in Evidence, 12 Cal: L. Revision Comm'n Reports

{1974).
Subdivision {d) provides the method by which the adverse party may

demand testimony by the custodlan of the records or other qualified wit-
ness before the records can be admitted into evidence. Subdivisien (d){2)
is deslgned to asBure that a party will not make such a demand automatically
and without substantial justification. Under subdivision (d), the party
who opposes the introduction of the record,or a portion thereof, must not
only state under oath that he has good reason to believe that the record,

or a portién thereof, is inadmissible.because the requirements of subdivi-
slon (d) of Section 1271 cannot be satisfied, but he must alse state
specific facts upon which the bellef is based. This places a burden on

the party who opposes the introduction of the copy of the records Lo
investligate a situation in which he 1acté knowledge of the facts sought to
be proved. In such a case, the party may'support his statement of belief
wifh facts showing that the record is 1n fact inaccurate or that the sources
of information or method of preparation of the records are such as to render
the records untfustworthy. Fallure to object does not preclude a party
from offering evidence at trial to show that the records are in fact in-

correct. See Section 1362.7.

SEC. 3. Section 1562.4 1s added to the Evidence Code, to tead:

1562.4., 1In an action in which there are numerous parties or a

party seeks to have a copy of a voluminous business record admitted into
evidence under the provisions of Section 1562.3, the court may make an

ex parte order permitting the party, in lieu of serving the copy of the
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record on all parties as required by Section 1562.3(c}, to deposit a copy
of the business records with the clerk of the court for examination and
copying by the other parties under such terms and conditions as the court
deems appropriate. A copy of the order of the court shall be served

together with the notlces required by Section 1562.3.

Comment, Section 1562.4 provides a means by which a party to an
action, in which there are numerous parties or in which a party seeks to
have a copy of a voluminous business record admitted inte evidence under
the provision of Sectinn 1562.3, may request the court to issue an ex
parte order permitting deposit of a copy of the business records with
the clerk of the court vather than serving each party with a copy of the
records. The sectlon 18 intended to offer a practical solution to the
procedural problems, raised by complex multiparty litigation or voluminous
records, where the cost of reproduction would be a substantial burden on

the party offering the copy of the record as evidence.

SEC, 4. Section 1562,5 is added to the Ewidence Code, to read:

1562.5. A party who seeks to introduce a2 copy of business records
pursuant to Section 1562.3 may, upon a showing of good causertherefore
and, in the discretion of the court, obtaiﬁ an order ex parte shortening

the time for service of the notlces required by subdivisions (c) and (d)

of Section 1562.3.

Comment. Sectlon 1362.5 provides flexibility in those circumstances
where a party wishes to use the procedure provided by Section 1563.3 but
where the time limitations otherwise would preclude use of the procedure.

The court is granted discretion so that such an order will not be granted
where 1t would be prejudicial to the other parties to the action. Primarily,
the provision is intended to ald in the use of this procedure in criminal

actions which are required to be brought to trlal within strict time limits.



SEC. 5. Seatimnllﬁﬁz‘é iz gdded to the Evidence Code, to read:

1562.6, If a party serves a demand and supporting affidavit as pro-
vided In subdivision {4} of Sectiun 1562.3 and, if the party offering the
business records as evidence sarisfies the requirements of Section 1271
and the records are admitted Into evidence, the latter party may apply to
the court, in the same actlom, fur an order requiring the party who served the
demand te pay him the expenses Qf satigfying the requirements of Section
1271, including the cost of obtaining thé testimony of the custodian or
other qualified witness and recasonable attorney's fees. The court in its
giscretion may enter 2uch order upon 2 tinding that the party serving the
demand had no substantlal justificatlon for believing that the busilness

rec¢ord was not admissible under Section 1271.

Comment. Section 1562.6 provides a means by which the court can
protect agalnst unjustified demands under Sectlon 1562.3(d) for compli-
ance with the requirements of Section 1271, The section glves the court
discretion to order the party who requires the testimony of the custodian
or other qualified witness under the procedure set out in Section 1562.3
to pay the expenses of obtaining such testimony including reasonablé
attorney's feeg 1f the court finds that the demand was made without sub-

stantial justification.

SEC. 6, Section 1562.7 is added te the Evidence Code, to read:

1562.7. Nothing in Section 1562.3 affects the right of a party to
offer evidence to disprove an act, condition, or event recorded in a
record admitted inte evidence under Section 1562.3,

Comment. Section 1562.7 makes clear that a copy of a buslness
record admitted into evidence under the procedure specified in Section
1562.3 is not conclusive evidence of the facts sought to be proved, The

adverse party has the right to offer evidence to disprove any act,

condition, or.event recorded.
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SEC, 7. Sectlon 2701 iz added co ihe Penal Code, to read:

2704,  (a) In any presecation for fallure to support brought under
Section 270, 270a, or 270c, evidence of the employment and earnings of
an employee in the form of a copy of the busianess records of his employer
subpoenaed pursuant to subdivisign (b) of Section 15360, and Sections 1561
and 1562, of the Evidence Code 18 not wade inadmissible by the hearsay
rule when foeréd at the trial or other héaring to prove such employment
or earnings, or both, 1f all of the followilng are established by the
party offering the copy as evidence:

{1) The affidavit accompanylng the copy contains the statements
required by subdivision (a} of Section 1561 of the Evidence Code.

{2) The subpoena duces tecum served upon the custodian of records

or other qualified witneas for the production of the copy did not contain

the clause set forth in Section 1564 of the Evidence Code requiring personal

attendance of the custodlan or other qualified witness and the production
of the original records. \

- {3) The party offering the copy as evidence has served ou each party,
not less than 10 days prior to the date of rthe trial or other hearing, both
of the following:

(i) A notice that a copy ¢of the business records has been gubpoenaed fcr
trial or other hearing in accerdance with the procedure authorized pursuant
to subdivision (b) of Section 1560, and Sectlons 1561 and 1562, of the
Evidence Code and will be 1ntruducéd in evidence pursuant to Section 2701 of
the Penal Code.

A(ii) A copy of the business records to be offered.in evidence.

{b) Nething in this section affects the right of a party to offer
evidence to disprove the employment or earnings recorded in a record
admitted into evidence under this section.
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Comment, Section 2701 creates am exception to the hearsay rule
{Section 1200) for a copy of business records subpoenazed putsuant to
Evidence Code Sections 15601566 1if the requirvements of Section 2701 are
gatisfied. It should be noted that Section 15362 of the Evidence Code
creates an exception to the best evidence rule (Evid. Code § 1500) and
provides the necessary preliminary showing of authenticity of both the
copy and the original record (Evid. Code § 14017,

Secifon 2704 iz similpy to Sectiom 1562.3 of the Evidence Code
which creates a general hearsay exception for business records subpoenaed
pursuant to Evidence Code Sectiops [360-1566 if the requirements of
Séction 1562.3 are satisfied. However, Section 2701 does not inciude a
provision simlilar to subdivision {d) of Section 156Z.3, which permits a
party to demand that the custodian or other qualified witness be produced
at the trizl or other hearing. The hearsay exception provided by Sectiom
2701 is justified by the large volume of nounsupport cases, a significent
number of which concern distant or out-of-state employers, by the routine
and accurate nature of the records involved, and by the ablility of the
employee to refute the accuracy of the record by use of his own records
and other sources of evidence. | '

Subdivision (b) mekes clear that Section 2701 does not preclude any
party from offering evidence at the trial or other hearing toc prove that
the records are not accurate. For a comparable provislon, see Evid.
Code § 1562.7,

Section 2701 applies in a criminal action for support. For a com
ﬁarsble provision applicable to nonsupport actions under the Uniferm

Civil Liability for Support Act, see Civil Code § 250.5.
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