#23 12/26/74
Memorandum 75-8

SubJect: Study 23 ~ Partition Procedure

Attached are two coples of the draft recommendation relsting to parti-
tion of real and personal property. Please mark any techniczl or editorial
changes you may have on one of the coples and return it to the staff at the
January 1975 meeting. Please plan to raise any substantive problems you may
have at the meeting; we hope to approve the recommendation for printing and
introduction to the legislature at that time. The staff plans to raise only

the three substantive issues discussed helow.

Advanging_Costs

An Qakland attorney, Mr. Cooper, has written to the Commission:

I ran into & very serious problem where very extensive title
work had to be done and where a perimeter survey was absolutely
necessary. The litigants would not advance the fees so the title
company would not work on the report and no survey could be ob-
tained. The Judge could not compel the litigants to advance these
costs and neither the title compeny nor the surveyor would do their
work on the basis that the court would ilmpress & lien on the propere
ty for the cost thereof. Your committee should work on this nroblem
since 1t mey often arise.

The draft recommendation contains two provisions designed to slleviate
thie problem. Section 873.150 permits a contract for third-person services
te provide for interest in case of delay 1n payment; Sections 874.110-
874,140 provide for a lien to secure unpaid costs; the lien has priority
over other liens and 1s enforceable by executlon oy directly by forecleosure.

Whether these provisions are adequate to assure the availability of
third-perscn services ls doubiful. The most obvlous direct solution to the
problem is to require that the plaintiff advance costs where necessary as
a condition to meintaining the partiticn action; he would then receive a

credit for the costs advanced in the final disposition of the action. This
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could work a substantial herdship on the plelntiff, however, particularly
in a case where the plaintiff is bringing the action because he needs the
money.

Mr. Elmore agrees that 1t would be unfair to require a party to advance
expenses a8 & condition to maintain the action where substantial ameunts are

involved. He favors the lien approach of the recommendation.

Due-pn-Bale Clauses in Deeds cf Trust

Whether a léndér cén invoke a due-on-sale clause in a deed of trust on
property that 1s partitioned is not settled by existing law., The Californie
Supreme Court has upheld the right of a lender to enforce & due-on-sale clause
in a deed of trust where there was an outright sale of the property. Coast

Bank v, Minderhout, 61 Cal.2d 211, 393 P.2d 265, 38 Cal. Rptr. 505 (1964).

However, the court has shown a disposition to limit the enforceabllity of a

due-on-sale clause in other areas. See Ia Sala v. American Sav. & Ioan Ass'n,.

5 Cal.3d 864, 489 P.2d 1113, 97 Cal. Rptr. 849 (1971 }("due-on-encumbrance"
clause may be invoked only vwhere necessary to protect lender's security) and

Tucker v. IAaseen Sav. & loan Ass'n, 12 Cal.3d 629 (1974){due-on-sale clause

may not be invoked in case of an installment land contract to sell the secured
property absent a showing by the lender of a threat to one of his legitimate
interests).

While it is obvious that the law is evelving, at present the rule that
would probably apply in the case of a partition is the one most recently
enunciated by the court in the Tucker case--the due-on-sale clause may be
invoked onty 1if the lender "can demonstrate a threat to one of his legitimste
interests suffieclent to justify the restraint on alienmation inherent in ite
enforcement. BSuch legitimste interests include not only that of preserving
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the security from waste or depreciation but also that of guarding against
what has been termed the 'moral risks' of having to resort to the security
on default." 12 Cal.3d at 639.

Clearly, the legitimate interests of the lender will be sffected in
different ways in different partition actions, and will depend heavily on
vhether the property is physically divided, seld, or traunsferred to one of
the co-owners.

Regardless of the rule the Supreme Court would apply to enforceability
of due-on-sale clauses in a partition action, the matter is not of constitue
tional dimension, and is one that the Legisiature may properly act upon. In-
deed, there have been bllls before the Legislature in the past, and there will
almost certainly be legislation in the future affecting the enforceebility of
due~on~sale clauses generally. Thies legislation will undoubtedly set precilse
standards and provide procedural mechanisims., It 1s the staff's oplnion that
the problems involved in this srea are fairly complex and the policy considera-
tions sufficlently important that it is best to leave the question of enforces
ebility of due-on-sale clauses in partltion to genergl legislailon relating to
such clauses.

Nonetheless, the draft partition recommendation does adopt the position
that property may be physicalily divided or sold subject to a lien. This
position has inherent the concept that the lien will remain on the property
and will not be accelerated. To assure that the mere fact of partition does
not operate to trigger a due-on-sale clause, and only a threat to the legiti-
mate intereste of the lender (or whatever the legislative standard turns out
to be) operates to trigger the clause, the staff recommends incorporation of

the following section in the partition statute:
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§ Brk.240. PEffect of judgment on due-on-sale-clause

874.240. HNotwithstanding an agreement in & security instrument
to the contrary, the judgment is not a sufficient cause for a person
who is not & party to the action to accelerate an indebtedness secured
by the property that is the subject of the action.

Comment. Section 874.2L0 is new. It mekes clear that the entry
of judgment in a partition action is not alone a sufficient ground for
a lender to invoke & due-on-sale clause. See Sections 872.230(d) and
872.510 {joinder of only those interests as to which partition is sought});
cf. Sections 873.260 {(liens that remain upon property in case of divislon)
and 873.820(c){1iens that remain upon property in case of sale).

Section 874.240 does not prescribe the conditions under which a
lender may invoke & due-on-sale clause; this is a metter left to genersl
law. Cf. Tucker v. lassen Sav. & Loan Ass'n, 12 Cal.3d 629, ___ P.2d
s Cal. Rptr. (1974){ lender may invoke due-on-sale clause in
the case of installment land contract only if he can demonstrate a threat
to one of his legltimate interests). Whether the partition action will
enable the lender to invoke the due«on-sale clause will depend upon the
mamner of partition and the facts in the individual case to which the
standard of the genersl lew applies.

It should be noted that Section 874.240 applies only to acceleration
of an indebiedness by persons not parties to the action. Where lien-
holders are joined in the action, thelr indebtedness may be discharged
in the action. BSee, e.g., Section 873.820{c)(proceeds of sale applied
to pay liens of parties on the property). The court, where necessary,
may require that lienholders be joined ae parties. See Section 369
(mandatory joinder); cf. Section 872.510 and Comment thereto (joinder of
defendants).

In connection with this matter, since the plaintiff decides which lien-
holders are to be made parties and in view of the possibility that nonparty
lienholders may not be able to accelerate, the question is raised whether the
court should exercise some control over joinder of lienholders and sales sub-
Ject to liens. The draft recommendation already does this indirectly by
referring to Section 389 {mandatory joinder} in the Eomment to Section
872.510 and ty referring im Section 872.630 to the determination of the
status and priority of liens "to the extent necessary to grant the relief
sought or other appropriate relief." In view of these provisions, the staff
believes that there 18 no real need for a provision giving the court control

over joinder of lienholders.
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Qperative Date

The Commission has yet to review the operative date provisions of the
recommendation, having deferred them unitil it completed work on the statute,
The operative date provisions should be reviewed at the Jamary meeting.

Respectfully submitted,

Nathaniel Sterling
Staff Counsel
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January 16, 1974

Letter of Transmittal

To: The Honorable Edmund G. Brown, Jr.
Governor of California and
The Legislature of California

The California Law Revision Commisslon was directed by Resolution
Chapter 218 of the Statutes of 1959 to study whether the various sectlons
of the Code of Civil Procedure relating to partition should be revised
and whether the provisions of the Code of Civil Procedure relating to
the confirmation of partition sales and the provisions of the Probate
Code relating to the confirmation of sales of real property of estates
of deceased persons should be made uniform and, 1if not, whether there 1s
need for clarification as to which of them governs confirmation of
private judicial partition sales.

The Commission herewith submits its recommendation on partition
procedure,

Mr. Garrett H. Elmore, Esq. (Burlingame) prepared a background
study and served as the consultant to the Commission on thila topic.

Respectfully submitted,

Marc Sandstrom
Chairman
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IATRODUCTION

The 50-0dd sections governing actions for partition of real and
personal property1 were enacted in 1872 and have remained basically
unchanged since. As a result, the partition provisions are in general
need of updating and modernization. Many of the sections are obsolete:
some are unduly lengthy or contain disparate subjects within them; their
order is often haphazard; a few duplicate matters that are handled more
adequately by general provisions of law governing civil actions: and
nearly all contain archaic or obscure language.

For these reasons alone, the Law Revision Commission recommends
that the partitlon statute be reorganlzed, revised, and modernized. In
additcion, reforms of partition procedure of a more substantive character
are desirable. The major changes recommended by the Commission are
noted below; the lesser changes are noted in the Comments to the sectioas

of the proposed legislation following this preliminary part.

RIGHT TQ PARTITION

Under the present partitiom statute,la a coowner of real or personal
property may obtain partition of the property. In addition, the sole
owmer of a life estate or a sole llenholder {where the lien is on a
parity with that on which the ovmer's title is based) may compel partition
of the property. In each of these cases, partition is a matter of
right.2 The Commission recommends changes relating to partition of
succeasive estates, partition by a lienholder, and partition as to

selected interests.

i. Chapter 4 {commencing witi: Sectlon 752) of Title 1Q of Part 2 of
the Code of Civil Procedure.

la. Code Civ. Proc. §§ 752 and 752a.
2. The unqualified right to partition 1s subject to the doctrine of

walver., For a discussion, see generally 3 B. Witkin, Summary of
California Law, Real Property § 227 (8th ed. 1973).




Partition of Successive Estates

Successive estates generally are not subject to partition; 1927
legislation added the right in Californla of a life temant to partition
as against a remainderman, with limitations as to the manner of parti-
tion and provisions for disposition of proceeds in case of sale.3

There appear to be two primary reasons that successive estates
generally are not subject to partition: (1) successive estates cannot
ordinarily be physically divided; and (2) the relative values of suc-
cesslve estates, particularly where the remainder or other future inter-
est is contingent, are not apparent. These reasons no longer carry the
force they might once have had, since physical division is no longer
entitled to a strong preference,4 and determination of value based on
actuarial tables and the like in appropriate situvations is now common-
place.

The Commission recommends that any owner of a successive interest
in a fee or an estate for life or years be permltted to seek partition
of the property. To prevent hardship, the person seeking partition
should be required to show that partition i8 in the best interest of all
parties. In making the determination, the court should consider, among
other factors: (1) changes in the character of the property since
creation of the successive interests, and the circumstances under which
they were created; (2) the expense of ordinary and extracrdinary repairs;
and (3) whethex taxes or other annual charges have made the possessgory
interest unduly burdensome. In cases where partition of successive
estates is appropriate but hardship may result, the court should have
authority to establish a trust for the benefit of the successive interest
holders.5

3. Cal. Stats., 1927, Chs, 755~757; see Code Clv. Proc. §§ 752, 763,
781.

4. See discussion, infra, under "Manner of Partition.”

5. This recommendation would expand Code of Civil Procedure Section
781, as amended in 1927. See text at note 3, supra.



Partition by a Lienholder

Code of Civil Procedure Section 752 permits partition by the holder
of a lien "on a parity with that on which the owner's title is based."
This provision is the result of a 1943 amendment,6 and is contrary to
the general rule that only holders of substantial interests in the
property may compel partition. It is clearly special legislation de~-
alpgned to avold the statutory limits on foreclosure of an improvement
hond lien.? As such, the Commission recommends the repeal of this

anomalous provision,

Partition as to Selected Interests

The existing partition statute appears to require jolnder of all
interests in the property being partitinned.?a This requirement may be
to the disadvantage of the parties in cases where, for example, there
are three joint tenants and partition is only desired as to one of then,
or there is a favorable mortgage on the property which the parties do
not desire to discharge in the action.

In such situations, the Commlssion recommends that the party seek-
ing partition be given the flexibllity to select the interests as to
vhich partition is to be made. This discretion should be subject to the
general authority of the court to oxrder the joinder of any other parties

necessary to the proper disposition of the action.?b

MANNER OF PARTITION

Traditionally, physical division of the property has been the
preferred manner of partition. <California provides for physical divi-
slon in the normal course of events unless it appears that division can

only be made with “great prejudice" to the parties.8

6. Cal. Stats. 1943, Ch., 892 § 1.

7. See, e,g., Elbert, Ltd. v. Wolan, 32 Cal.2d 610, 197 P.2d 537
{1948); Elbert, Ltd. v. Clare, 40 Cal.2d 498, 254 P.2d 20 (1953);
Elbert, Ltd. v, San Diego, 116 Cal. App.2d 660, 254 P.2d 98 (1953);
Paules v. Elbert, Ltd., 136 Cal. App.2d 326, 288 P.2d 948 (1955).

7Ja. See, e.g., Code Clv. Proc. §% 753 (the interests of all persons in
the property must be "set forth" in the complaint) and 754 ("No
person having a conveyence of or claiming a lien on the property,
or some part of it, need be made a party to the actlon, unless such
conveyence or lien appear of record.")}.

7b. Cecde Clv. Proc. § 389 (mandatory joinder).
8, See Code Civ. Proc. §§ 752, 752a, 763.
3=



Partition by fale

In many modern transactions, sale of the property 1s preferable to
physical divislon since the value of the divided parcels seldom egquals
the value of the whole parcel before division. Frequently, physical
division will either be impossible due to zoning restrictions or else
highly impractical, particularly in the case of urban property.

The Commission recommends deemphasis of partition by division.
Partition should be by physical division unless sale would be "more

equitable," This standard would in effect preserve the traditional
preference for physical division while broadening the use of partition
by sale.

Partition by Appraisal

There are situtations where physical divislon 1s inequitable or
impossible, and sale will result in an unwanted tax liability or in loss
of property which one of the owners desires to keep. As an alternative
in such situations, the Commission proposes that a third manner of
partition be authorized--partition by appraisal.

Under the Commission's propeosal, if all the partles apgree, a referee
will appraise the property and any of the parties may acquire the inter-
ests of the others at their appraised value. This manner of partition
will be an expeditious and effective means of terminating the differences
among the coowners, while at the same time allowing one to retain the
property without the expenses of sale and without the imposition of

undesired tax liability.9

PROCEDURAL DETAIL

The exlsting partition statute provides some detall concerning
practical procedural problems invoived in a partition action. However,

that detall 1Is fragmentary and often obsolete.

9. See 3 J. Rabkin & M. Johnson, Federal Income, Gift and Estate
Taxation § 53.01 {a partitlon sale is normally a taxable dispo-
sition, but 1f the purchase 1s by a coowner, it is treated as an
acquisition of the other's interest, and the continuing owner has
no taxable gain or loss).



Authority of Court

The Commission recommends that the authority of the trial court
over matters of detail in the partition action be made clear. The court
should have basic authority and control over the action, including the
authority to enforce its orders in the actlon by restralning order and

injunction.

Authority of Referee

individual provisions of the partition statute appear to grant the
refereelo substantial powers of a judicial character., These powers
should be removed; the referee is a functionary appointed to aid the
court In the practical aspects of the partition and should not have
decision-making authority. Where there is a question concerning tie
referee's duties, the referee or a party should be permitted to petition

the court for instructions.

Obsolete Provisions

The cbsclete details of existing partitlon procedure should be
eliminated. These provislons were enacted over 100 years age and are
either unnecessary or inappropriate under modern coenditions, or their
function is served by other statutes of more general application in the
Code of Civil Procedure. Below is an illustrative listing of principal
provisions of thils sort that the Commission recommends be repealed:

Code of Civil Procedure Section

763 (partition of property that includes site of incorporated
city or town) death or disability of party during action)

764 {abandonment of public road on recommendation of referee
and order of court)

766 (effect of death or disability of party on judgment;
conveyance of property during pendency of action)

771(3) {amount due on lien verified by affidavit)
773 (proceeds pald into court if no directions given)
774 (continuance for determination of claims to proceeds)

776 (proceeds Invested for unknown owners, infants, parties
out of the state)

777 (security taken in name of county clerk)
778 {(presale estimate of value of temancy)
789 (security taken in name of county clerk)}
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790 (agreement of parties to portions: receipt)
791 (duties of county clerk making investments)
793 (share of infant pald to guardian)

794 (share of insane person paid to guardian)
798 {(reiwmbursement in same kind of money)

800 (persons qualified to make title report)

SALE PRQOCEDURES

Terms of Sale

One area of the existing partition statute that lacks procedural
detail is partition sale procedure. For example, the conduct of public
and private sales 1s not prescribed, nor are procedures provided for
sale of personal property. The Commlssion recommends that necessary
detail be supplied, elther by reference to procedural provisions gover-
ning execution sales or by adaptation, where appropriate, of provisions
governing probate sales,

The court should also be gilven flexibility to determine sales
procedures and terms of sale for particular properties. The court
should hawve available all tools helpful in obtaining the maximum sale
price for the property, including use of brokers, minimum bids, and
additional notice by advertising In regional or national publicatioms.
Confirmation of Sale

The Commission was specifically directed by the Leglslature to
study not only whether partition procedure generally should be revised,
but also whether the provisions of the Code of Civii Procedure relating
to the confirmation of partition sales and the provisions of the Probate
Code relating to the confirmation of sales of real property of estates

of deceased persons should be nade un:l.form.l1

10. Code of Civil Procedure Section 763 provides for appointment of
three referses unless the partles agree to appointment of one. The
Comnission recommends reversal of this provision and appointment of
one referee unless the parties agree to three.

11. Cal. Stats. 1959, Res. Ch. 218.



While the probate confirmation provisions and the partition con-
firmation provisions differ in many matters of detail, there are three
important distinctions, (1) Private sales 1p probate must be for at
least 90 percent of the appraised value of the property;l2 there is no
such requirewent in partition sales.13 (2) In probate sales the minimum
amount of an increased offer in court is 10 percent of the first $10,000
and five percent of amounts in excess of $10,000;14 partition sales
require an increased ocffer of a full 10 percent in excess of the amount

15 {3) The amount of increased offers in probate

named in the return.
sales are determined on a gross basis without regard to agents' commis-
sions,16 and the court allows, filxes, divides, and limits the commis=-
sions;l? the partition statute contains no such provisions.

The probate 90-percent minimum bid requirement is inappropriate in
partition sales. Unlike prcbate, in which an appraisal required for
other purposes is normally available, an appraisal is rarely required in
particion. A 90-percent mipimum bid requirement would Impose added
expense and delay in every partition sale without real advantage. The
Commission recommends, however, that the court be given discretion to
prescribe a minimum bid requirement in appropriate cases,18 and that the
court continuve £o be authorized to set aside a sale if the price is

disproportionate to value.19

12. Prob. Code § 784.

13, But see Code Civ., Proc. § 784 {court may vacate sale if sum bid
is "disproportionate” to value).

14. Prob. Code § 785.

15. <Code Civ. Proc. §784.

16. Prob. Code § 785.

17. Prob. Code §§ 760, 761, 761.5.

18. See discussion, supra, under "Terms of Sale."

19, See Code Clv. Prec, § 784.



The probate increased offer requirement--10 percent of the first
$10,000 and five percent of amounts in excess thereoi--1s advantageous
in partition sales. The lower probate formula facilitates the making of
an increased offer where the amounts Invelved are large, and aids parties
who may otherwise be unable to make an increased offer.

The probate requirement that the amount of an increased offer be
determined on a gross basis without regard to agents' commissions should
be adopted as a2 general rule, but should not be applied to all partition
sales. Partles to the partition action frequently make direct increased
offers on the property without an agent. In such cases, to determine
the amount of a non-party's increased offer on a gross basis nmight yield
a lower net on the sale, as well as transfer the property to an ocutsider.
The Commisslon recommends that, where the partles so agree or the court
so orders, if a party acting without an agent makes an increased offer,
the amount of an lncreased offer of a non-party 1s determined on a net
basis, taking intc acount agents' commissions. To fill the gap in the
existing partition statute, the court should 1n all cases allow, fix,
1imic, and divide agents' commissions in the manner provided for probate

gales.

COSTS OF PARTITION

The general rule in partition is that recoverable costs include all
expenditures made for the common benefit.zo The Commission recommends a
change in the classification of attorneys' fees as recoverable costs,

and proposes a method of recovery for unpald costs,

Attorneys' Fees
Section 796 of the Code of Civil Procedure makes clear that the

crsts of partition include reasonable attorneys' fees incurred for the
common benefit in the partition action. However, where a party has
prosecuted or defended a related action for the common benefit in pro-
tecting, confirming, or perfecting title te the property, or in making a

survey of the property, attorneys' fees are not included ip the costs of

20, See Code. Civ. Proc. §§796, 798.
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partition even where incurred for the common benefit.21 To remedy this
inconsistency, and to assure that the parties will be able to obtain
adequate lepgal counsel when necessary, the Commission recommends that

the exclusion of recovery of attorneys' fees be eliminated.

Unpald Costs

The costs of partition are normally pald out of the proceeds of
sale of the prcperty.22 Where the property 1s divided, unpaid costs
become a lien on the property allocated to the nonpaying parties, en~
forceable by execution on the property.23

This scheme for payment of the costs of partition is inadequate
because it gives no assurance to third persons who have furnished ser-
vices in the partition action of reasonably prompt payment or adequate
security., If the action is settled after services have been rendered,
no means of payment 1is provided; if an appeal is taken, the lien may not
be enforceahle: whether the lien for costs takes preference over other
liens on the property 1s unclear; and in any case, execution on the
shares of the parties is not an appealing remedy to persons who have
furnished services in the expectation of prompt payment.

The Commission recommends that a lien for costs be expressly made
prior to all other liens on the property and that it be made enforceable

directly by foreclosure, upon a showing of good cause, before or after

judgment.Z&

21. Ceode Civ. Proe. § 793,

22, Code Civ, Proc. § 771.

23. Copde Civ. Proc., % 796.

24. As an added inducement to third persons whose services are neces-
sary in the partition action, the Commission recommends that pro-

vision be made for allowing in contracts for their services interest
in case of delay in paymeat.



EZFFECT OF JUDGMENT

The judgment ino a partitlon action binds, among others, persons who
were not parties to the actlon but who had unrecorded interests in the
property at the time of commencement of the action.25 This rule 1is
unduly harsh and is of dublious constitutiomality in cases where the
unrecorded interest is actually known to the plaintiff,

Where there is an occupant of the property, or the owner of an
interest in the property is actually known to the plaintliff, and such
persons are not partles to the action, the Commission recommends that
the judgment not affect thelr incerests in the share of the proceeds or
property allocated to the plalatiff. This rule would protect bona fide

purchasers as well as the other parties to the actiom.

25, Code Civ. Proc. § 787.
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PROPOSED LEGISLATION

The Commission's recommendations would be effectuated by enactment

of the following legislative measure:

An act to amend Sections 1354 and 1355 of the Clivil Code, to amend

e ——

Section 801.13 cf,_Eg add Title 10.5 (commencing with Section

872.010) to Part 2 of, and to repeal Chapter 4 (commencing with

and to amend Section 3965 of the Revenue and Taxation Code, re-

lating to partition of real and personal property.

The people of the State of California do enact as follows:

405-781

CODE OF CIVIL PROCEDURE

PART 2, CIVIL ACTIONS

TITLE 10.5. PARTITION OF REAL AND PERSONAL PROPERTY

Comment. The Code of Civil Procedure provisions relating to
partition were formerly found in Chapter 4 (commencing with Section 752)
of Title 10, The partition provisions have been moved to a new Title
10,5 (commencing with Sectlon 872.010). For the text of the former pro-

visions and thelr present disposition, see the Appendix.
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§ 872,010

405-783

CHAPTER 1. GEWERAL PROVISIONS

Article 1. Preliminary Provisions

§ 572,010, Definitions

872.010. As used in this title:

{a) "Action" means an action for partition under this title.

{b) "Guardian" includes conservator.

{c) "Lien" means a mortgage, deed of trust, or other security
interest in property whether arising from contract, statute, common law,
or equity.

(d) "Property" includes real and perscnal property and any right,
title, estate, lien, or other interest thereiln.

(e) "Remainder" includes reversion, reversionary interest, right of
entry, and executory interest.

(f) "Title report” means a preliminary report, guarantee, binder,

or policy of title insurance.

Comment. Section 872.010 provides definltions for terms used
throughout the Partition Act.

The term "lien" is defined broadly in subdivision (c) to apply to
any encumbrance on property, including security interests in personal
property.

The term 'title report" in subdivision (f) is drawn using the
terminology employed in the title insurance Iindustry.
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§ 872.020

4035-782

§ 872,020. Scope of title

872.02). This title governs actions for partitlon of real property
and, to the extent applicable, actions for partitlon of persomal prop-

erty.

Comment. Section 872.020 is derlived from the second sentence of
former Section 752a. Owners of both real and personal property may
naintain a particion action. See Section 872.210. This title does not
apply to property divisions under the Famlly Law Act or in other types
of cases specifically governed by other statutes.

405~-785

§ 8§72.030. Rules of practice in partition actions

872.030. The statutes and rules governing practice in civil
actlons generally apply to actions under this title except where they

are inconsistent with the provisions of this title.

Comment. Section 872.030 makes c¢lear that, although partition is
nominally a civil action, tiids title contalns some special procedural
provislons that apply to partition despite general rules to the con-
trary. For example, the partition provisions governing referees apply
in partition actions notwithstanding any general provisions to the
contrary that might be found in Chapter 6 (commencing with Section 638)
of Title 8 of Part 2 of the Code of Civil Procedure (references and

trials by referees).
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§ 872.110

405-793

Article 2. Powers of Court

¥ 872,110, Superior court

$72,110. The Superior court has jurisdiction of actions under this

title.

Comment. Sectlon 372.110 continues a portion of former Section
755.

405~461

5 872,120, General authority to hear motions and make orders and decrees

872.1206. In the conduct of the action, the court may hear and
determine ail motions, reports, and accounts and may make any decrees
and orders necessary or incidental to carrying out the purposes of this

title and to effectuating its decrees and orders.

Comment. Section 872.120 is new. Generally, its purpose 1s to
give the broadest possible statutory authorization to powers that the
court, to a large extent, probably already had. The succeeding sectlons
of this article elaborate on, but do not exhaust, the court's power in
partition actions, While partition actiomns in California are a creature
of statute (Capuccio v. Caire, 207 Cal. 200, 277 P. 475 (1932}), they

are nonetheless equitable in nature (Elbert Ltd. v. Federated Income

Properties, 120 Cal. App.2d 194, 261 P.2d 783 (1953)), and the statutory
provisions are to be liberally construed in aid of the court's jurisdic-

tion. See Sections & and 137.
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» 872.130

405-794

§ 872.130, Temporary restrailning orders and injunctions

872.130. The court may issue temporary restraining orders and
injunctions, with or without bond, for the purpose of:

(a) Preventing waste.

(b) Protecting the property or title thereto.

{c) BRestraining unlawful interference with a partition of the
property ordered by the court.

Comment. Section 872,130 is new. It gives the court authority to
take the protective steps described without having to rely elther upon

its contempt powers or the general provisions as to temporary restraining

orders and injunctions.

405-799

§ 872.140. Compensatory adjustment

872,140, The court may, iIn all cases, order allowance, accounting,
contribution, or other compensatory adjustment among the parties accord-

ing to the principles of equity.

Comment. Section 872.140 continues the substance of the last
sentence of former Section 792. It makes clear the court's authority to
order compensatory adjustment for such items as common improvements,
unaccounted rents and profits, and other matters for which contribution

may be required. See, e.g., Hunter v. Schultz, 240 Cal. App.2d 24, 49

Cal. Rptr. 315 (1966){equitable adjustment offsetting use value of prop-
erty against expense of improvements). For a provision fer payment of

oweley in cases of unequal division, see Section 873.250.
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§ 872.210

405-842

CHAPTER 2, COMMELCEMENT OF ACTIONW

Article 1: Complaint and Lis Pendens

§ 872,210. Persons authorized to commence partition action

872.210. A nartition action may be commenced and walntained by any
of the following persons:

{a) A co~owner of personal property.

{b) An owner of an estate of inheritance, an estate for life, or am

estate for years in real property.

Comment. Subdivision {a) of Section 872.210 continues rhe first
portion of formexr Sectlon 752a relating to personal property.

Subdivision (b) supersedes the first portion of former Section 752
relating to real preperty. Under subdivision (b), an owner may seek
partition whether or not he is a jJoilnt tenant or tenant in common. He
may, for example, be a sole life tenant seeking partition as against the
remaindermen or vice versa. It should be noted, however, that nelther a
cotenant nor a person Seekinpg partition as between successive estates 1is
entitled to partition as a matter of rigiht. See Section 872,710,

The provision formerly found in Section 752 for partition by a
lienholder "on a parity with that on which the owner's title is based"
is not continued. The provision was of extremely limlted application
and was an exception to the rule stated in thils section that only a

substantial property interest 1s entitled to demand partition.

405~843

§ 872,220, Title report

§72.220. 1f it i8 necessary to have a title report:
{a) The plaintiff may, prior tc commencing the action, procure a

title report and shall in the complaint indicate he has done so and
~16~



§ §72.220

designate a place where it will be kept for 1luspectlon, use, and copying
by the parties.

(b} The court may, upon application of a party, authorize him to
procure a title report and shall designate a place where it shall be

kept for imspection, use, and copying by the partiles.

Comnent. Sectlon 372.220 is derived from former Section 799. For
a definition of “title report,"” see Section 872.020. Provisions relat-
ing to the title report formerly found in Section 800 are omitted as
outmoded and inappropriate under modern conditlons. TFor allowance of

cost of procuring the title report, ses Section 874.013.

405-800

§ 872.230, Contents of complaint

872.230. The complaint shall set forth:

{a) A description of the property that is the subject of the action.
In the case of tangible personal property, the description shall include
1ts usual location. In the case of real property, the description shall
inciude both 1ts legal description and its street address or common
designation,

(b) All interests the plaintlff has or claims in the property.

(¢) All interests of record or actually known to the plaintiff that
persons other than the plaintiff have or claim in the property and that
the plaintiff reasonably believes will be materially affected by the
action, whether the names of such persons are known or unknown to the
plaintiff,

(d) The interests as to which partition 1s sought and a prayer for

partition of the interests.
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§ 872.230

(e) Where the plaintiff at the time of filing the complaint seeks a

sale of the property, an a2llegation of the facts justifying such rellef.

Comment. Section 872.230 1s new. In additlion to the information
required by this section, other information may be necessary. See,
e.g., Section 872.220 (information relating to title report).

Subdivision (a) requires a description of the property that is the
subject of the action. It should be noted that several properties may
be joined in one complaint even though locacted in different counties.
See, e.g., Murphy w. Superior Court, 138 Cal. &%, 70 P. 1070 (1902).

And, real and personal property may be jolned in one action. Section
B72,.240, As to joinder of property under varying ownership, see Middle-
coff v. Cronise, 155 Cal. 185, 100 P. 232 (1909).

Subdivision (b) requires an allegation of all the plaintiff's in-

terest in the property, including such Interests as liens. For interests
sufficient to malantain the action, see Section 872.210.

Subdivision (c) supersedes the first portion of former Sectiom 753,
Unlike the former provision that required all interests to be set out
regardless whether the interests would be affected, subdivision {(c¢)
limits the requirement to only those interests the plaintiff reasonably
believes will be materially affected. Incorporation of a title report
should be sufficlent to satisfy this requirement as to recorded interests
but not as to unrecorded interests known to the plaintiff.

Partition of some or all of the interests in the property may be
obtained, Subdivision (d) requires the plaintiff to make an election
and to Indicate which interests are intended to be affected by the
action. For provisicns relating to partles defendant, see Article 4
(commencing with Section $72.519).

Subdivision (e) requires an allegation of facts justifying a sale
of the property only where the plaintiff seeks sale in the complaint.
There is no requirement that the plaintiff elect division or sale at the

time of filing the complaint.
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i 872.240

405-802

§ 872.240, Joinder of property

872,240. TReal and personal property may be partitioned in one
action.

Comment. Section 872.240 continues the last sentence of former
Section 752a. Where dlfferent parties are interested in real and per-

sonal property joined In the action, severance may be appropriate. See

Sectlon 1048 (severance and consolidation of issues and causes).

405-803

y 872.250. Lis pendens

872.250. {a) Immediately upon filing the complaint, the plaintiff
shall record a notice of the pendency of the actlon in the office of the
county recorder of esach county in which any real property described in
the complaint is located.

(b) 1f, thereafter, partition of other real property 1s sought in
the same action, the plaintiff or other person seeking such relief shall
immediately record a supplemental notlce.

{c) If the notice 1s not recorded, the court, upon its own motion
or upon the motlon of any party at any time, shall order the plaintiff
or person seeking partition of the property, or another party on behalf
of the plaintiff or other person, to record the notice and shall stay
the action until the notice is recorded. The recordation shall be at
the expense of the plaintiff or other person seeking partition of the

property.
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s 872.250

(d) From the time of filing the notice for record, all persons
shall be deemed to have notice of the pendency of the action as to the

property described in the notice.

Comment. Subdivisions (a) and (d) of Section 872.250 continue pro-
visions formerly found in Section 755. The detailed listing of the
contents of the 1lis pendens formerly found in Sectlon 755 is omitted
since Section 409 covers this matter. The requirement of recording a
1lis pendens is not jurilsdictional but directory only. Rutledpge v,
Rutledge, 119 Cal. App.2d 114, 120, 259 P.2d 79, __ (1953). TFailure to
so file, however, may result in subsequent bona fide purchasers and
encumbrancers of record not being bound by the partition judgment. See,
e.g., Sectlon 874,220 (persons not bound by judgment).

Subdivision (b} is new. The duty under subdivision (b) is upon the
person joining the property to record the lis pendens; this might be
either the plaintiff or a cross-complainant.

Subdivision (c¢) is new. The recording of the lis pendens is an
important step in the partition action. Prompt recording enables the
court to deal with the title with certainty. The person required to
record might be either the plaintiff or a cross—-complainant.

405-805

Article 2. Summons

§ 872,310, Summons

872,310, <{a) The form, content, and manner of service of summons
shall be as in civil actions generally.
(b) Service on persons named as partles pursuant to Sections 872Z.530(b}

and 872.550 shall be by publication pursuant to Section 415.50.
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5 872.310

Comment. Sectilon 872.310 supersedes former Section 756.

The provision of former Section 756 that the summons must contain a
description of the property is not continued since the property will
already be described in the complaint that accompanies the summons. See
Section 873.230(a).

The provision of former Section 756 that the summons be directed to
all persons "named” as defendants is continued in subdivision (a) which
incorporates the general provisions governing the contents of summons in
civil actions. See Section 412.20{2)(requiring the summons to contain
the names of the parties to the action).

Subdivision (b) makes clear that, where unknown parties or helrs
are involved, service on such parties must be by publication. This
continues in part the first sentence of former Section 757. For addi-~
tional provisions relating to service by pubiication, see Sections
872.320 and 872.330.

405-806

§ 872.320. Requirements where service is by publication

872.320., Where the court orders service by publication, it shall
furthet order that:

{(a) The plaintiff post, not later than 10 days after the date the
order is made, a copy of the summons and complaint on the property that
is the subject of the action,

{(b) The plaintiff record, if not already recorded, a notlce of the
pendency of the action.

(c) The publication describe the property that 1s the subject of
the action. In addition to particularly describing the property, the
publication shall describe the property by glving its street address, if

any, or other common designation, 1f any, but, if a legal description of

= ]l=



3 872.320

the property 1s piven, the valldity of the publication shall not be af-
fected by the fact that the street address or other common designation
recited is erronecus or that the street address or other common desig-

natlon is omitted.

Comment. Sectiom 872.320 supersedes former Section 757. While
publication will be pursuant to Section 415.50, subdivisions (a) and (b)
are new requivements that supplement the publication provisions of
Section 415.30 in order to lncrease the iikelihcod that persons inter-
ested in the property will recelve notice of the proceeding. Subdivi-
sion {c) continues a provision in the last sentence of former Sectlon
757; the language concerning the street address or other common designa-
tion 1s drawn from Section 692 (execution). BSee also Civil Code § 2924f
(sale under deed of trust). Where personal property is involved, an
appropriate manner of special service may be ordered. See Section
413.30.

405-807

§ 872,330, Publication as to certain defendants

872.330. (a) ﬁhere the court orders service by publication, the
publicatlion may:

{1} Name only the defendants to be served thereby.

{2) Describe only the property in which the defendants to be served
thereby have or claim Interests.

(b) Judgment based on failure to appear and answer following ser-
vice under this sectlon shall be conclusive against the defendants named

in respect only to property descrlbed in the publication.

Comment. Section 872.330 is new. It is derived from Section
1245.2 (eminent domain).
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§ 372.330

405-808

Article 3. Answer

& 872.410, Contents of answer

872.410. The answer shall set forth:
(a) Any interest the defendant has or claims in the property.
{b) Any facts tending tc controvert such material allegations of

the complaint as the defendant does not wish to be taken as true.

Comment. Section 872,410 contlnues portions of former Section 758.
The provision of former Section 738 that the defendant's fallure to
answer within the time allowed by law would result in the allegations of
the complaint being taken as true 1s continued in Sectlon 431.20. It
should be noted that the requirement in subdivislon (a) that the defend~-
ant list his interest in the property includes liens as well as other

interests claimed by the defendant.

405-809

§ 872,420, Requirements where defendant is lienholder

872.420. Where the defendant has or claims a lien on the property,
his answer shall set forth the date and character of the lien and the

amount remaining due thereon.

Comment. Section §72.420 continues a portion of former Section
758. The provision for waiver for failure to disclose additional
security formerly found in Section 758 is omitted because it was unduly

harsh.
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§ 872.510

505-811

Article 4, Parties

§ 872,510, Joinder of defendants

872.510. The plaintiff shall join as defendants in the action all
persons having or clalming interests of record or actually knowm to the

plaintiff as to which partition is sought.

Comment. Section 872.510 supersedes former Sectlon 754 (noc persomn
having a lien or "conveyance" need be wade a party unless of record).
Under Section 872.510, only persons having interests as to which parti-
tion is sought need be joined. This provision is elaborated in the
succeeding sections of this article. It should be noted that “interest"
includes liens and that joinder of additional parties may be necessary
under Section 389 {(mandatory joinder).

For the effect of fallure to joln a recorded interest, see Section
874,220: for the effect of failure to joln interests actually known to
the plaintiff, see Section 874.230.

405~812

§ 872.520, Where defendant is unknown or interest uncertaln

872.520. (a) If the name of a person described in Section 872.510
is not known to the plaintiff, or if the ownership or the share or
quantity of the person's interest is unknown, uncertain, or contingent,
the plaintiff shall so state 1in the complaint and shall name as parties
all persons unknown in the manner provided in Section 872,550,

(b} If the lack of knowledge, uncertainty, or contingency is caused

by a transfer to an unborn or unascertalned person or class member, or
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G 872.520

by a tranafer in the form of a contingent remainder, wvested remainder
subject to defeasance, executory interest, or similar dispcsition, the
plaintiff shall also state in the complaint, so far as 1s known te him,
the name, ape, and legal disability (if any) of the person in being who
would be entitled to ownership of the interest had the contingency upon
which his right depends occurred prior to the commencement of the actlon.

{c) The court shall upon its own motion or upon motlon of any party
make such orders for joinder of additional parties and for appointment
of guardians ad litem pursuant to Sectlions 372, 373, and 373.5 as is

necessary or proper.

Comment. Section 872.520 is derived from the last portion of
former Section 753. Subdivision (a) incorporates the requirement, for-
merly found in Section 756, that "all persons unknown" be joined.
Subdivision (b) adds the requirement of an indication of possible addi-
tional parties, and subdivision (c) provides for joinder of such parties

and protection of thelr interests.

405-813

§ 872.530, Where defendant is deceased

872.530. (a) If a person described in Section 872.510 is dead and
the plaintiff knows of a personal representative, the plaintiff shall
join such personal representative as a defendant.

{(b) If a person described 1n Section 872.510 is dead, or is be-~
lieved by the plaintiff to be dead, and the plaintiff knows of no per-
sonal representative:

(1) The plaintiff shall state these facts in an affidavitr filed

with the complaint.
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(2) The plaintiff may join as defendants "the testate and intestate

successors of {naming such deceased person), deceased,

and all persons claiming by, through, or under saild decedent,” naming
them in that manner.
(3) Where it is stated in the affidavit that such person is believed

to be dead, the plaintiff may join such person as a defendant, and he

may also join "the testate and intestate successors of

{naning such person) believed to be deceased, and all persons claiming

by, through, or under such person,” namlng them in that manner.

Comment. Section 872.530 18 new. It is derived from Section
1245.3 (eminent domain).

405-815

§ 372.540, 01l and pgas interests

872,540, Where property 1s subject to a lease, community lease,
unit agreement, or other pooling arrangement with respect to c¢ll or gas
or both, the plaintiff need not join as defendants persons whose only
interest in the property is that of a lessee, royalty-owner, lessor-
owner of other real property in the community, unlt, or pooled area, or
working interest owner, or persons claiming under them, and the judgment

shall not affect the Iinterests of such persons not jolned as defendants.

Comment. Section 872.540 continues the substance of former Section
733.1.
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405-817

§ 872.550. Joinder of "all persons unknown'

672.550, The plaintiff may, in cases where partition is sought as

to all interests in the property, joln as defendants "all persons un-
known claiming any interest in the property," naming them in that manner,

Comment. Section 872.550 1s new. It is derived from Sectlon

1245.3 (eminent domain) and provides a means whereby the plaintiff may
For provisions relating to

give the partition action an in rem effect.
For the effect of the

service by publication, see Section 872,320.

Judgment, see Sectlon 874.210.
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405-818

CHAPTER 3. TRIAL

Article 1. Determination of Interests of Parties

§ 872.610, Court may determine interests

872.610. The interests of the partles, plaintiff as well as

defendant, may be put in issue, tried, and determined in the action.

Comment. Section 872.610 continues the substance of the first
portion of former Section 759. The sectlon makes clear that the court
mey resolve any title disputes in the course of the proceeding where
placed in issue by answer of a defendant or cross-defendant. Cf. Section
872.410 (answer).

405-819

§ 872.620., VWhere determination of interests necessary

872,620. To the extent necessary to grant the relief socught or
other appropriate relief, the court shall upon adequate proof ascertain

the state of the title to the property.

Comment. Section 872.620 supersedes the portion of former Section
759 that required that "the title must be ascertained by proof to the
satisfaction of the court" where a sale of the premises was necesSsary.
Section 872,620 expands this requirement to any case, sale, division, or
appralsal, where ascertainment of title appears to be necessary. In
contrast with Sectlion 872,610, in cases where it 1s necessary to know
the state of the title, Section 872.620 applies regardless whether a
defendant raises the issue in his pleadings.

For speclal provisions relating to ascertainment of the status of
iiens, see Section 872.630,
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§ 872.630

405-820

§ 572,630, Uetermination of interests of lienholders

872.630, (a) To the extent necessary to grant the relief sought or
other appropriate rellef, the court shall determine the status and
priority of all liens upon the property.

(b} The court may appoint a referee to ascertain the facts neces-
sary for the determination required by this section. Upon application
of the referee or a lienhoclder, the court shall direct the i1ssuance of
process to compel attendance of witnesses, the production of books,
documents, or things, and the filing of verified claims. The report of
the referee thereon shall be made in writing to the court and shall be
confirmed, modiffed, or set aside and a new reference ordered, as the

Justice of the case may require.

Comment. Section 872.630 supersedes the provisions of former Sec-
tions 761 and 762, which applied only to determination of the status of
liens cf record held by persons not wmade parties to the action, Section
372.630 extends this requirement to all liens and simpiifies the provi-
sions relating to ascertainment of the status of liens by a referee.

The provision for ascertainment of other security 1s omitted. See

former Section 772 and Comment thereto.

4035-821

§ 872.640. Interests of unknown parties

B72.640. Where two or more partles are unknown, the court may
consider their interests together in the action and not as between each

other.
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§ 872.640

Comment. Section 872.640 continues the last portion of former
Section 759.

405-823

Article 2. Determination of Right to Parcition

§ 872.710, Court determination of right

872.710. (a) At the trial, the court shall determine whether the
plaintiff has the right to partition.

{b) Partition as to concurrent interests in the property shall be
a8 of right unless barred by a valid waiver.

{c) Partition as to successive interests in the property shall be
allowed 1f it is in the best interest of all the parties. The court
shall consider whether the possessory interest has become unduly burden-
gome by reason of taxes or other annual charpes, expense of ordinary or
extraordinary repairs, change in the character of the property since
creation of the interests, circumstances under which the Interests were
created, and all other factors that would be considered by a court of

equity In the case of trust property.

Comment. Subdivision (a) of Section 872.710 continues in substance
the portion of former Section 763 for partition “"upon the requisite

procfs being made.” It applies to both contested and uncontested trials.
In arder to make the determimation that the plaintiff has the right to
partition, the court must find chat the plaintiff has an interest in the
property sufficient to malntain the action. (See Section 872.210.) 1In
addition, the court must find the existence of any special conditions
prerequisite to partition of interests in particular types of property.
See, e.g., Civil Code Sectlon 1354 (limitations on partition of inter-

ests in condominium property).
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§ 872,719

Subdivision {b) codifies existing case law., See penerally discus-
sion in 3 B. Witkin, Summary of California Law Real Property § 227 (Sth

ed. 1973). Subdivision (b) does not determine whether a purported
walver of the right to partitiom is wvalid but only that a valid waiver
is a sufficient defense to the right of partition. The validity of a
walver 1s determined by case law.

Subdivision {c¢) is new. It is designed to give the court fairly

broad discretion over partition as to successive interests.

405-824

§ 872.726. Interlocutory judgment of partition

872.720. If the court finds that the plaintiff is entitled to
partition, it shall make an Interlocutory judgment that determines the
interests of the parties in the property and orders the partition of the
property.

Comment. Secticn 872.720 continues the portion of former Section
763 that required a court order of “partition according te the respective

rights of the parties as ascertained by the court.” An interlocutory

judgment of partition is appealable. See Section 904.1(1).

405-825

§ 872.730. Partial partition

872.730. (a) If the court determines that it 1s impracticable or
highly inconvenient in the first instance to make a single ilnterlocutory
judgment of partition, the court may filrst ascertain the interests of
the original concurrent or successive owners and thereupon make an
interlocutory judgment of partitlon as if such persons were the sole

partles in interest and the only parties to the actiom.
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§ 872.730

(b) Thereafter the court may proceed in like manner as between the
orlginal concurrent or successive owners and the parties claiming under
them or may allew the interests to remain without further partieion if

the parties so desire.

Comment. Sectlon 872.730 contlnues the substance of former Section
760, The interlocutory judgment of partition is appealable. See Sec-
tion 904.1(1); contrast Emeric v. Alvarado, 64 Cal. 529 (1884).

405~-827

Article 3. Deterumination of Manner of Partition

§ 872.810, Court order of division

872.810. The court shall order that the property be divided among
the parties 1n accordance with theidr interests in the property as deter-

mined in the interlocutory judgment.

Comment. Secticn 872.810 continues the preferenpe of prior law for
partition by division in kind. Cf., former Sections 763, 752 (real
property), 752a (personal property). In an appropriate case, the court.
nay order partition by sale (Section 872.820) or appralsal (Chapter 7
{commencing with Section 873.%10)) of the property.

It should be noted that the provision formerly found in Section 763
for division where the site of an incorporated towa or city is included
within the exterior boundaries of property has not been continued be-

cause it is obsolete,

405-828

§ 872,820, Court order of sale

872.820¢, Hotwithstanding Section 872.810, the court shall order

that the property be scld and the proceeds be divided among the parties
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§ 872.820

in accordance with thelr interests in the property as determined in the
interlocutory judgment in the following situations:

{a) The parties agree to such relief, by their pleadings or other-
wilse.

(b) The court determines that, under the clrcumstances, sale and
divislon of the proceeds would be more equitable than division of the
property. For the purpose of making the determination, the court may

appoint a referee and take into account his report.

Comment. Section 872.320 represents an exception to the rule of
partition by division stated 1n Section 872.810, The court may order a
sale under the terms of this section whether or not requested by the
pleadings. Also, partitlon by appraisal may be avallable under Chapter 7
{comuencing with Section 873.910).

Subdivision (b) changes the standard for allowlng a sale of the

it

property from "great prejudice” to 'more equitable,” thereby enabling
sale in cases in which it previously was precluded. C(f. former Sections
763, 752 (real property), 752a (personal property). The portion of
former Section 763 requiring sale in the case of a life estate with con-
tingent remalnder is not continued.

It should be noted that the provision formerly found in Section 763
for sale where the site of an incorporated town or city is included
within the exterior boundarles of the property has not been continued

because it is obsclete.

405-829

§ B72.830., Partial division and sale

372.830, If, in making a determination whether sale would be more

equitable than division of the property, the court finds that sale and
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5 872.830

division of proceeds for part of the property would be more equitable
than division of the whole property, the court may order that such part
be sold and the remainder divided.

Comment. Section 872.830 makes explicit the authority of the court
to order a partial division of the property and a sale and division of

proceeds as to the remailnder. Provisions of prior law in which such
authority was implicit include Sectlons 763 and 770.

404-378

§ 872.840. Disposition of property subiect toc express trust

872.840. (a) Where the property or an interest therein is subject
to an express trust, the court may, but is not required to, order that
the property be sold.

(b} Upon division or sale of such property, the property or pro-
ceeds of sale allotted to the trustee of the express trust shall be held
by him upon the trust thereln stated, and no further action by the court

pursuant to Section 873.840 (treatment of successive estates) is required.

Comment. Section 872.840 continues the substance of the second

paragraph of former Section 763.
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5 873.010
404379

CHAPTER 4. REFEREES

Article 1. Gemneral Provisious

§ 873.010, Court avthority concerning referee

873.010. (a) The court shall appoint a referee to divide or sell
the property as ordered by the court.

(b) The court may:

(1) Determine whether a referee's bond is necessary and fix the
amount of the bond.

(2} Instruct the referee.

(3) Fix the reasonable compensation for the services of the referee
and provide for payment of his reasonable expenses.

{4) Provide for the date of commencenment of the lien of the referee
allowed by law.

(5} Require the filing of interim or final accounts of the referee,
gettle the accounts of the referee, and discharge the referee.

{6) Remove the referee.

Comment. Section 8§73.010 sets out some, but not all, of the court's
powers with respect to the referee.

Subdivision (a), providing for court appointment of a single referee,
supersedes provislons of former Sectlon 763 that required the consent of
the parties for the appointument of a single referee. ‘

Subdivision (b){(l) is new. Whether a bond i3 required depends on
the clrcumstances of the case.

Subdivision (b}(2) is new; it glves express recognition tc the
instructions procedure. It is a valuable tool for resolving ambigulties
and matters not otherwise covered and, 1f properly used, serves to ex~
pedite the actlion. See also Section 573.070 (petition for instruc-

tions}.
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Subdivision {b)(3) states the substance of former Section 768 in
providing for court allowance of fees and expenses of referees. Cf.
Sectlon 874.010 and Comment thereto {costs Incurred in particion action).

Subdivision (b){4), providing for the court to fix the date of
commencement of the lien, is new. It avoids the possibility of later
settlement and dismissal of the action. For authority of the court to
fix the date of commencement of liens of third persons furnishing ser-
vices, see Section 873.11C.

Subdivision {b)(5) is new. It recognizes the need for and practice
of receiving and passing upon the account and final report of the referee,
particularly iu, but not limited to, sales transactions, and of dis-
charging the referee when he has made a final report and accounting.

Subdivision (b){6) restates the substance of the introductory
portion of former Section 766. It broadens this provision to apply to

the referee for sale as well as for division.

404~-380

§ 873.020. Referees for division and sale

873.020. The court in its discretlion may appolnt a referee for
sale and a referee for division, or may appoint a single referee for

both.
Comment., Section 873.020 is new. It makes clear the court's dis-

cretion to appoint referees with different functions where property in
an action is to be both divided and sold.

404656

% 873,030, Three referees in place of one

873.030. {a) The court may, with the consent of the parties,
appoint three referees to divide or sell the property as ordered by the

court.,
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{(b) The three referees so appointed shall have all the powers and

may perform ail the dutles required of one referee.

Comment. Section 873.030, providing for court appolntment of three
referees only with the consent of the partles, replaces provisions of
former Section 763 that provided for appointment of three referees as a

matter of course.

404~657

§ 873.040, Appointment of person selected by partiles

873.040. {a) The court shall appoint as referee under this title
any person or persons to whose appointment the parties have cconsented,
(b} In the case of an incompetent or minor party, the guardian of

the party may so consent.

Comment. Section 873.040 contlnues without substantive change a
portion of former Section 763. See Section 872.010 (defining guardian)}.
It should be noted that the parties may nominate persons to serve as
referee but, absent agreement among the parties, the choice of a referee

is in the discretion of the court.

404-658

§ 873,050, Persons disqualified as referee

873.050. lone of the following persons shall be appointed a
referee under this title:

(2} A clerk or deputy clerk of the court.

(b) A partner or employee of the judge.

(c) A relative of the judge or his spouse within the third degree

or a spouse of a relative of the judge within the third degree.
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{d) An owner of any interest in the property that is the subject of

the action.

Comment. Section 873.050 continues provislons formerly found in
Section 763.

404-6593

% 873,060. Authority of referee

$73.060, The referee may perform any and all acts necessary to
exercise the authority conferred upon him by this title or by order of

the court.

Comment. Section 873.1360 18 new. It makes explicit the referee's
general authority to effectuate the partition.

405-844

§ 873.070. Petition for instructions

873.070., The referee or any party may on noticed motion petition
the court for instructions concerning the referee's duties under this

title.

Comment, Sectlon 873,070 is new; it 1s intended to enable the
referee and partles expeditiously to resolve any administrative problems
that may arise in the executlon of the referee's duties.

404~665

3 873.080. Disposition in accordance with law

873,080, The division or sale of the property by the referee shall
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comply with all laws, regulations, and ordinances governing such trans-
actions including where applicable, but not limited to, the following:
{(a) Zoning requirements.,
(b} Environmental impact report requirements.
{c) Subdivision and parcel map requirements.
{d} Land dedication requirements.

{e) Street opening and closing provisions.
Comment. Section 873.080 is new. It makes clear that the actions

of the referee in disposing of the property and of the court 1ln confirm-

ing the referee's actions must conform to any applicable laws.

404-666

§ 873.090. Designation of public and private ways

873,090, {(a) In selling or dividing the property, the referee may,
if it will be for the advantage of those Interested, designate a portion
of the property as a public or private way, road, or street. In connec-
tion therewith, the referee may also recommend the closure of any or all
other roads on the property and allocation of the portion of the prop~
erty occupled by such roads tc the parties.

(b} Upon making such a designation and recommendation that is
adequate to accommodate public and private needs, the referee shall
report that fact to the court.

(c) The court shall not confirm the referee's report for the open-
ing or closing of a public way, road, or street unless all necessary ac-
tion has been taken by the approprlate public entities.

{d) Upon confirmation of the referee's report by the court:
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§ 873.060

(1} The portion of the property desipgnated as a public way, road,
or street shall not be allocated to any of the parties or sold but shall
be an open and public way, road, or street.

{2) The property designated as a private way, road, or streer shall
be a private way for the use of the partles interested.

(3) The roads recommended to be closed shall be deemed abandoned

upon the terms stated in the order of confirmation,

Comment. Section £73.090 continues the substance of a portion of
the second sentence of former Section 764, Under Section 873,090,
property set apart as a public way need not be accepted by a local
public entity in order to be open to the public. The provision in
former Section 764 for abandonment of public highways upon confirmation
of the referee's report 1s not continued since such abandonment can be
accomplished only by the public entity concerned.

It should be noted that the provision formerly found in Section 763
for sale where the site of an incorporated town or city is included
within the exterior boundaries of the property has not been continued

because it is obsolete.

405-736

Article 2. Contracts of Referee

$ 873.110, Services of third persons

873.110. Subject to the limitations of this article, the court
may:

(a) Authorize or approve contracts of the referee for the services
and expenses of surveyors, engineers, appraisers, attorneys, real estate

brokers, auctioneers, and others.
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{b) Allow and direct payment of or reject clalms under such con-

tracts.
{c) Provide for the date of commencement of any lien provided by

law or contract for such claims,

Comment. Section 373.110 is new. It Tecopnizes that the court is
the supervising entity in carrying out the partition. It removes from
the referee, acting alone, the authority to engage the services of third
persons for hils assistance. It contemplates that the court will author-
ize or approve contracts of the referees for third-party services and
expenses, allow or reject claims thereunder, and In proper cases specify
the priority of any lien therefor. Cf. Section 874.120 (lien for costs).

Former Sections 764 and 768 provided only for employment by the
referee of surveyors and necessary assistants and allowance of their
fees and expenses. For particular provisions relating to employment of
third persons, see Sections 873.120-873.140,

Section 873.110 is intended to vest the court with broad discretion
and with corresponding dutles. Surveying services may involve substan-
tial sums. Ability to obtaln such services may depend upon assurance
of, or securicy for, payment desplte any later settlement by the parties
and dismissal of the action.

S0 also, 1in a particular case, employment of a2 real estate broker
by the referee may be desirable. Under Section 873.110, such employment
may be authorlzed or approved and the terms of the contract prescribed
or approved by the court. For the court's authority to fix agents’

commissions on a sale, see Section 873.745.

404~660

3 873,120. Employment of attormey

873.120. (a) The referee may employ an attorney only with the

approval of the court pursuant to Section 873.110.
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(b) The application for approval shall be in writing and shall
include the name of the attorney whom the referee wishes to employ and
the necessity for the employment.

(c) The attorney so employed may not be attorney for, or associated
with or employed by an attorney for, any party to the action except with
the written consent of all the parties to the action.

(d) Any claim for compensation for the attorney shall detail the

services performed by the attorney.

Comment. Section 873.120 is new. It is derived from Rule 528 of
the California Rules of Court {employment of an attorney by a recelver).

404-661

§ 873.130. Employment of surveyor

373.130. The referee may, with the approval of the court pursuant
to Section 873.110, employ & surveyor with the necessary assistants to

ald him in making a sale or division of property.

Comment. Section 873.130 continues a portion of former Section 764
with the added requlrement for court approval. Court approval is required
since the amounts involved may be substantigl and means of payment may

present a problem.

404-662

§ 873.140. Emplovyment of auctioneer

873,140, The referee may, with the approval of the court pursuant

to Section 873.110, employ an auctioneer, authorized to act as such in
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§ 873.140

the locality, to conduct a public auction and to secure purchasers by

such method for any property to be sold at public auction.

Comment. Section 873.140 is unew. It is derived from Probate Code

Section 760.5 (sale of tangible perscnal property of estate).

404-663

§ 373.150, Contract for third-person services may include interest

873.150, A contract for the services of an attorney, surveyor,
auctioneer, or .other third person in the action may provide for the
accrual of Interest at a rate not in excess of the legal rate for amounts
due under the contract that are not pald within three months after the

time they become due and payable.
Comment. Section 8§73.150 1s new. It is designed to better enable

the referee to obtain competent services where the perscn rendering the

service will not be pald untill the conclusion of the action.

404~664

3 873.160. Geferee not liable on contracts

873.160. The referee is not personally liable on contracts made,
or for expenses incurred, by him except as he expressly assumes such

ligbility in writing.

Comment. Section 873.160 is new. The contract itself may provide
a means of paywent, e.g., the commission of an auctioneer or a real
estate broker from the proceeds of sale. In other cases, particularly
where the property is divided, the third person will have lien rights.
See Section 874.120 (lien for costs).
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CHAPTER 5. DIVISION OF THE PROPERTY

§ 873.210. Division by referee

873.210. The referee appointed by the court to make a division of
the property shall divide the property and allot the sewveral portions to
the parties, quality and quantity relatively considered, according to
their 1lnterests in the property as determined in the interlocutory
judgment of partition.

Comment. Section 873.210 continues a portion of former Section 764
with respect to physical division of the property. For provisions

relating to sale of the property by the referee, see Chapter & (com—
mencing with Section 873.510).

404=-667

§ 873.220. Division involving improvements

B73.220, As far as practical, and to the extent 1t can be done
without material injury to the rights of the other parties, the property
shall be sc¢ divided as to allot to a party any portion that embraces im-
provements he has made. Ion such division and allotment, the value of

such improvements shall be excluded.

Comment. Section 873.220 contlnues the substance of the last
sentence of former Section 764, This codifies the common law doctrine.

See, e.g., Seale v. Soto, 35 Cal. 102 {1868). In the case of sale

rather than division of the property, Californla case law applies a
comparable rule. See, e.g., Ventra v. Tiscornia, 23 Cal. App. 598, 138
P. 954 (1913); Mercola v. Chester, 97 Cal. App.2d 140, 217 P.2d 32
{1950).
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§ 873.230
404-~668

§ 873,230, Division involving purported conveyance

873,230, Where a party has executed a deed purporting te convey to
a purchaser a portion of the property to be divided, to the extent it
can be done without material injury to the rights of the other parties,
the property shall be so divided as to allot that portion to the purchaser,
his heirs, or assigns, or such other action taken as te make the deed

effectual as a conveyance of that portion of the property.

Comment. Section 873.230 continues the substance of the fourth

sentence of former Section 764.

404=-669

§ 873,240. Division by distinct lot or parcel

873.240, Where real property consists of more than one distinct
lot or parcel, the property shall be divided by such lots or parcels
without other internal division to the extent that it can be done without
material injury to the rights of the parties,

Comment. Section 873.240 is new. Cf. former Section 782 (re-
quiring separate sale of "distinct farms or lots"). In order to facilitate

division by individual lots, the parties may join additional property
whether by complaint or by cross-complaint.

404-670

§ 873.250. Owelty

873,250. (a) Where division cannot be made equally among the

parties according to their interests without prejudice to the rights of
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§ 873.250

some, compensation may be regquired to be made by one party to another to
correct the ipequality.

(b) No compensation shall be required to be made to others by
unknown owners or by mincrs unless it appears that a miner has personal
property sufficient for that purpose and his laterest will be promoted

thereby.

Comment. Section 873.250 continues the substance of the first
sentence of former Section 792. The provision in this section for
owelty of partition should be distingulshed from compensatory adjust~
ments made under the ordinary principles of equity, as for accountings,
allowances, and the like, pursuant to Sectfon 872,140.

404-671

§ 873.260. Liens

873.260. VWhere a lien 1s on an undivided interest of a party, the
lien shall, upon division of the property, become a charge only on the

share alloted to that party.

Comment. Section 873.260 continues the substance of the first
portion of former Section 769. As under the former section, the lien
that 18 continued will be subordinate to charges on the property for 1its
just proportion of the costs of partition. See Section 874.120.

It should be noted that, in case of a sale of the property, liens
of parties are given priority over other interests of parties in payment

of the proceeds. See Section 873.820.

405-760

§ 873.270. iUnknown owners

873,270. Uhere the court has determined the combined intereats of
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two or more unknown parties, the entire portion of the property allocated

to such parties shall remain undivided.

Comment. Sectlon 873.270 continues the portion of former Section
763 that required the court to designate an undivided portion for owners
whose Interests remain "unknown, or are not ascertained." Cf. Section
872.640 (court authority to consider rights of unknown owners together).
1f during the action an unknown party becomes known, his interest may be
determined and his portion of the undivided property may be allocated to
him.,

405-761

§ 873.280. Referee's report of division

873,280. {(a) The referee shall file with the court a report of his
proceedings and give written notice of filing to each party who has
appeared in the action.

(b) The report shall include all of the following:

(1) A specification of the manner ia which the referee has executed
his trust.

{2) A description of the property divided and of the share allotted
to each party, along with any recommendation as to owelty.

{3) Any recommendation as to opening and c¢losing public and private

ways, roads, streets, and easements,

Coment. Section 873.280 continues the substance of the first
sentence of former Section 763 with the added requirement of any rec-
omnendations as to owelty (Section 873.250) and public and private ways
(Section 873.090). The description required by subdivision (b){(2) must
be by metes and bounds, or lots and blocks, or such other method as will

enable the precise lcocation of each portion.
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3 £73.290, Hearing on report and entry of judgment

873,290. (a) Any party, upon notice to the other parties who have
appeared, may move the court to confirm, wmodify, or set aslde the report.
{b} At the hearing, the court may elther confirm the report as
filed or as the court wmay modlfy and enter judgment accordingly or set

aside the report and order preparation of a new report and, 1f neces-
sary, appolnt a new referee for this purpose,.
{c) The division is effective and title vests in accordance there-

with upon entry of judgwent of confirmatiom,

Comment. Subdivision (a) of Section 873.420 continues the sub-
stance of the last sentence of former Sectlon 763. Cf. Sections 1005
(time for service of notice) and 1010 {(notice must be in writing).

Subdivision (b) supersedes the first sentence of former Section
766,

Subdivision (c) supersedes the second sentence of former Section
766, 1t makes clear that it is the judgment that gives effect to the
referee's report, For persons affected by the judgment, see Chapter 9
(commencing with Section B874.210).
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405~764 ¢ 873.510

CHAPTER 6. SALE OF THE PROPERTY

Article 1, ‘lanner of Sale

§ 873.510, Sale by referee

B73,51¢. The referee appolnted by the court to make a sale of the
property shall sell the property in the manner and following the proce-

dures provided in this chapter.

Comment. Section 873.510 is new.

405~765

§ 873,520, Deterpination of public or private sale

873.520. The property shall be sold at public auction or private
sale as the court determines will be more beneficial to the parties.
For the purpose of making this determination, the court may refer the

matter to the referee and take into account his report.
Comment. Section 873,520 continues a portion of the first sentence

of former Sectiom 775, making clear that there 1s no preference for

elther public or private sale,

405-766

§ B873.530, Public or private sale of part of property

873.530., Part of the property may be scld ac public auction and
part at private sale 1f it appears that to do so will be more beneficial

to the parties,
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§ 373.530

Comment. Section 873.530 continues the substance of a portion of

the first sentence of former Sectlon 775.

405-767

Article 2. Sales Procedures

§ 873,600, Procedures agreed to by parties

B873,600. Notwithstanding any other provision of this title, the
court shall order sale by such wethods and upon such terms as are ex~

pressly agreed to in writing by all the parties to the action.

Comment. Section 873.600 is new. It permits the partles to agree
to sales procedures that may vary from the procedures prescribed in this
chapter. 1In order for Section 873.600 to be operative, the consent of
all parties 1s necessary whether or not they have appeared. As a con-
sequence, this section cannot be used where unknown owners are made
parties. On the other hand, the consent of persons named as parties who
are not served and who have not appeared is unnecessary since their
interests will not be affected by the judgment in the action.

It should he noted that the court also has authority to prescribe
additional sales procedures. See Section 873.610.

404-158

§ 873,610, Court authority in sale

873.610, (a) The court may, at the time of trial or thereafter,
prescribe such manner, terms, and conditlons of sale not inconsistent
with the provisions of this chapter as it deems proper for the par-

ticular property or sale.
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§ 873.610

{b) The court may refer the manner, terms, and conditions of sale
to the referee for recommendation but shall not approve the referee's

report except following a hearing upon noticed motion.

Comment. Sectlon 873.610 is new; 1t makes clear the court's au-
thority to contrel the manner, terms, and conditions of sale, These
include, but are not limited to, the following:

(a) Form, manner, and contents of notice of sale. Cf. Sections
373.640-873.650.

{b) Minimum bid and right to reject all bids. For example, if the
property is a manufacturing plant which has been shut down and there are
few potential buyers, It may be desirable to impese one or mere of these
conditions., DlMinimum bilds, right to reject all bids, display, or na-
tional advertising are tools that are often used 1n noncourt sales. The
use of conditions such as mindpum bids in partition sales has not pre-
viously been ruled upon by California appeliate courts. Divided views
have been expressed in other jurisdictions. See Kemp wv. Waters, 165
Md. 521, 170 A. 178 (1934); Schmitt v. Weber, 60 Misc. 361, 113 N.Y.S.
449 (1908): compare I1l. Stats., Ch. 1068, § 60 (Smith-Hurd 1952)(requir-
ing sale at two-thirds the property valuation with provision for new

valuation if the property cannot be sold at the original "upset" figure).

{c) Terms of credic. Cf. Section 873.630.

{(d) Any prior estate, charge, or lien to which the property will be
subject.

{e) Escrow and title insurance expenses.

(f) Agents' commissions. Cf. Section 873.740 (permitting the court
to make applicable to the confirmation hearing the "gross overbidding"
procedure and to fix, divide, and limit agents' commissions).

{g) Procedure as to increased offers at court confirmation. Cf.
Section 873,730,

¢(h) Whether items of personal property are to be sold individually,
in a single lot, or in several lots, Cf. Section 873.620.



405-768 § §73.620

§ 873.620. Sale of property separately or as unit

B73.620. (a) Unless the interests and rights of the partles will
be materially prejudiced thereby, the court shall order that distinct
lots or parcels of real property be sold separately.

(b) The court may order that the real and personal property or any

portion thereof be sold as a unit.

Comment. Subdivislon (a) of Section 873.620 supersedes the last
portion of former Section 782,

Subdivision ¢b) is new. Under subdivision (b) where any real and
personal property is sold as a unit, they will be subject to a combined
offer or “one bid.” Cf. Prob. Code § 754.5.

405-769

§ 873.630. Credit sales

873.630, The coutt may:

(a) Direct a sale on credit for the property or any part thereof.

(b) Prescribe such terms of credit as may be appropriate.

(c) Approve or prescrilbe the terms of security to be taken upon the
sale, including the manner in which title to the security is to be
taken, whether in a single Instrument or several instruments, accerding

to the Interests of the parties.

Comment. Section 873.530 states the court's authority over pur-
chase money security in general terms. The subject was covered in
former Sections 773 and 776, which appeared to divide the authority
between the court and referee. The portion of former Section 776 that
referred to "unknown owners, infants, or parties out of the state" is

deleted as obsolete. Where there are minors or unknown owners, the
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§ 873.630
court may direct that a trustee or other fiduciary hold the security for
them and act oa their behalf. See Section 873.810.

Under Section 873.630, if the court fails to prescribe the terms of

credit, the referee may accept offers with varying terms proposed.

405~770

i 873.640,. UJanner of notice of sale

873.640. (a) Wotlce of the sale of real or personal property shall
be given in the manner required for notice of sale of like property upon
execution. Such notice shall also te given to every party whe has
appeared in the action and to such other iaterested persons as may have
requested the referee for speclal notice.

(b) Where real and personal property are to be sold as a unit,
notlce of the sale may be 1n the manner required for notice of sale of
real property alone.

{c) The court may order such additlonal notice as it deems proper,

(d) Where the court orders a new sale of property pursuant to
Section 873.730 or Sectlon 873.740, notice of sale shall be as provided

in this section.

Comment. Subdivision (a) of Section B73.640 continues the require-
ment of former Section 775 that real property be seld at public auction
"upon notice given in the manner required for the sale of real property
on execution.'" Subdivision (a} extends this provision to personal prop-
erty and to both public and private sales. Subdivision {a) substltutes
for the requirement found in the execution provisions (Section 692} that
notice be given to the debtor, a requirement that notice be given to
parties who have appeared and to other ilanterested perscons who have
requested notice, This preserves the right of interested persons to

recelve notice without imposing the burden of widespread notice to
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§ 873.640

persons who way have no interest. It should be noted that inadequate
notice of sale to the parties or persons who have requested notice may
be a ground for setting aside the sale. See Section 873.730.

Subdivision (b) 1s new.

Subdivision (¢) gives the court discretion to require additional
notice. In some types of sales, the court may deem 1t daesirable to
order such other types of notice as display or classified advertisement.

Subdivision (d) makes clear that, 1f at the confirmation hearing
the court orders a new sale, full notice of the sale must be given. This

continues z provision of former Section 784%.

405-771

§ 873.650, Contents of notice of sale

873.650. {(a} The court shall prescribe the contents of the notice
of sale, which shall Include a description of the property, the time and
place of sale, and a statement of the principal terms of sale. 1In
addition to the principal terms of sale, the notlce may refer to an
order of the court or to a written statement containing such information
which may be inspected at the place of business of the referee or his
attorney.

(b} A notice of private sale shall state a place where bids or
offers will be received and a day on or after which the sale will be

made.

Comment. Section 873.650 continues and expands the requirements of
former Sections 775 and 782 that the notice of sale contain the princi-
pal terms of sale.

Subdivision {a) requires a reference to the “time and place of
sale,"” In the case of a private sale (subdivision (b)), the place of
sale will normally be the place of business of the referee. Cf. Prob.
Code § 782,
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§ 873.650

It should be noted that the court may permit variation from the
published terms of sale if to do so will benefit the parties and will
not prejudice the rights of other interested persons. See Section
873.730.

405-772

5 873.660. Sale of perishable property and securities

873.660. (a) Tire court may order securities listed on an estab-
lished stock or bond exchange, and personal property that is perishable,
that will depreciate in wvalue 1f not promptly disposed of, or that will
incur loss or expense by belng kept, to be sold upon such notice and
conditions as may be approprilate.

(b) Unless otherwise ordered by the court, title to property sold
pursuant to this section passes without court confirmation. The referee
shall be responsible for the actual value of the property untll, after

return and proper showing, the court approves the sale.
Comment. Section 873.660 is new; it is derived from Probate Code

Sections 770 and 771. The provisions of Section 873.660 apply notwlth~
standing the other provisions of this chapter governing sales.

405-773

§ 873.670, Conduct of sale at public auction

873.670. (a) A sale at public auction to the highest bidder shall
be held in the county 1n which the actlon 1s pending or such other place
as may be specified by the court.

{b) Unless otherwise ordered by the court, personal property shall

be present at the sale.
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§ 873.679

{c) The sale nay be postponed by the referee by public declaration

as provided for sales upon execution.
Comment. Section 873.670, providing procedural detail for sales at

public avction, is new. It generally follows execution procedure. Cf,
Sectlon 694,

405=774

§ 873.680. Conduct of sale at private sale

873.680. (a) A sale at private sale shall not be made before the
day specified Iin the notice of sale but shall be made within one year
thereafter,

{b) The bids or offers shall be 1o writing and left at the place
designated in the notice at any time after the first publication or, if

none, the posting of the notilce.

Comment. Section 873,680 contlnues the substance of the last sen=
tence of former Sectlon 775, which provided for sales at private sale In
the manner required in private sales of real property of estates of
decedents., Sectlon 873.680 incorporates the comparable provisions from
Probate Code Sectlons 782 and 783.

405~-775

4 873,690, Persons ineligible to purchase at sale

873.690. (a) The following persons shall not purchase property
sold in the action directly or indirectly:
(1) The referee.

{2) The attorney of a party.
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3 873.690

{3) The guardian of a party, unless for the benefit of his ward.
(b) All sales contrary to this section are vold except that a sale
to a bona fide purchaser following a sale contrary to this section shall

not be disturbed.

Comment. Section 873.690 supersedes former Section 783. Because
the parties listed in this section may not purchase the property "directly
or Indirectly,” neither they nor persons for their behalf may purchase
the property.

Subdivision {a}{(3) expands the coverage of former Sectiom 783,
which barred the guardian of an infant in the sale of real property, to
bar any guardian in the sale of any property.

It should be noted that Section 873.690 precludes the listed par-
ties only in partition sales. Sales made to enforce the lien of a
referee, attorney, or guardian ad litem imposed under this title are

sales in which those persons may be interested and may participate.

405-776

Article 3. Consummation of Sale

% 873.710. Referee's report of sale

873.710. (a) Upon making a sale of property, the referee shall
report the sale to the court,

{b) The referee's report shall contain all of the following infor-
mation:

(1) A description of the property sold to each purchaser.

{2) The name of the purchaser.

{3) The sale price.

(4} The terms and conditions of the sale and the security, if any,
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3 873.710

(5) Any amounts payable to lienholders,

(6) A statement as to contractual or other arrangements or condi-
tions as to agents' commissions.

{7} Any determination and recommendation as to opening and closing
public and private ways, roads, streets, and easements.

(8) Other material facts relevant to the sale and the confirmation

proceeding.

Comment. Sectlon 873.710 continues the substance of the first
sentence of former Sectlion 784 with the added requirements of paragraphs
{5)-{8) of subdivision (b).

405-777

§ 873.720. iHotion to confirm or set aside sale

373.720. (a) A purchaser, the referee, or any party may move the
court to confirm or set aslde the sale.

(b) The moving party shall give not less than 10 days' notice of
motion te the other partiles who have appeared and to the purchaser 1f he

is not the moving party.

Commeat. Sectlon 873.720 continues the substance of the third

sentence of former Sectlon 784.

405-778

§ 873.730. Hearing on motion

873.730. {a) Ar the hearing, the court shall examine the report

and witnesses In relation to the report.
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§ 873.730

(b) The court may confirm the sale notwithstanding a variance from
the prescribed terms of sale if to do so will be beneficial to the
parties and will not result in substantial prejudice to persoms inter-
ested in the sale.

{c) The court may vacate the sale and direct that a new sale be
made ff 1t determines any of the following:

(1) The proceedings were unfair or notice of sale was not properly
given, If there is no finding at the hearing of unfairness or improper
notice, the sale may thereafter not be attacked on such grounds.

(2) The sale price is disproportionate to the value of the property.

{3) It appears that a new sale will yield a sum that exceeds the
sale price by at least 10 percent on the first ten thousand dollars
{$10,000) and five percent on the amount In excess thereof, determined

after a reasonable allowauce for the expenses of a new sale.

Comment. Section 873.730 continues the fourth sentence of former
Section 784 with the exceptions noted below. Unlike the former section,
subdivision (b) expressly authorizes confirmation of a sale that variles
from the published terms. Subdivision (c) makes the grounds for vacating
a sale independently sufficient. The provision for notice of resale is
found in Section 873.640. The lD-percent formula of former Section 784
is replaced by a 10-5 formula derived from Probate Code Section 785.

Where a credit sale 1s returned to the court for confirmation, the
judge must determine whether the credit bidder is responsible before
confirming the sale. Cf. Section 873.740 (increased offers by "respon-
sible” bidder). Agents' commissions on the sale, 1f any, are fixed by
the ¢ourt. See Sectlon 873.745.
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405-7380 S 873,740

§ 873,740, Increased offers

873.740. (a) If at the hearing under Section 873.730 a responsible
bidder makes a written Ilncreased offer that exceeds the sale price by at
least 10 percent on the first ten thousand dollars ($10,000) and five
percent on the amount in excess thereof, the court in its discretion may
do elther of the following:

{1} Vacate the sale and direct that a new sale be made.

(2) Vacate the sale, accept the increased offer, and confirm the
sale to the offerer.

(b) Except as provided in subdivision (c), the amount by which an
increased oifer exceeds the sale price is determined on the basis of the
grogs amount of the Increased offer including any commission on the
increased cffer to which an agent may be entitled,

{c} Where in advance of sale the court has so ordered or the parties
have so agreed, if an 1ncreased offer is made by a party to the action
who is not represented by an agent, the amount by which an increased
cifer of a non-party exceeds the sale price is determined on the basis
of the net amount of the increased offer excluding any commissiou on the

increased offer to which an agent may be entitled.

Comment. Section 873.740 supersedes the last sentence of former
Sectlon 784. The increased offer criterion of subdivision (a) is changed
from the straight 10-percent formula of Section 784 to a 10-5 formula
derived f£rom Probate Code Sectlon 785,

Subdivision (b} is new; the gross overbildding criterion 1s adopted
from the Probate Code,.

Subdivision (c) codifles the existing authority of the court sitting
as a court of equlty to accept increased offers on a 'net overbid"
basis, See generally, Estate of Cole, 124 Cal. App.2d 615, 269 P.2d 739
(1954). |
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404-340 , § B73.745

§ 873.745. Agents' commissions on sale

§73.745. The amount of agents' commissions on the sale, if any, is
fixed by the court and divided or limited in the manner provided for

private sales of real property in decedents' estates.

Comment. Section 873,745 is new; it codifies the court's general
authority to fix, and, where necessary, limit and divide agents' com—
missions. Cf. Section 873.110 (services of third persons). Tor stat-
utory provisions as to agents' commissions in private sales of real

property in probate, see Probate Code Sections 760, 761, 761.5, and 785,

404=-115

§ 873.750. Court order for collection of proceeds and transfer of
property

873.750. {a) Upon confirmation of a sale, the court shall order

the raferee to execute a conveyance or other instrument of transfer, to
collect the proceeds, take security, and perform other acts required to
consummate the sale.

{b} The order may direct the referee concerning the distribution,

deposit, or securing of sale deposits and sale proceads.

Comment. Section 873.750 continues the substance of the first two
sentences of former Section 785 and supersedes former Sectlon 777.
Section 873.750 states the court's authority in broader terms than the

' These are

former sections, which referred only to "proceeds of sale.’
to be distributed to the person entitled when the court directs or are
to be pald Into court or deposited therein. However, substantial sums
may be held by the referee or others pending a sale. These funds, as

' should be subject to the court's

well as technical "proceeds of sale,’
order, For provisions concerning the dispositlon of the proceeds of

sale, see Article 4 (commencing with Sectlon 373.810).
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§ 873.760

404=-116

§ 873.760, Failure of purchaser to deliver proceeds

873.760. If the purchaser, after the confirmation of the sale,
fails to pay the sale price, the purchaser is subject to the courf's
jurisdiction and to further proceedings in the action. Upon such fail-
ure, a party, or the referee, may upon notice move the court tc order
either of the following forms of relief:

(a) Resale of the property upon notice as provided in this chapter.
If any loss is occasloned thereby, the referee may recover the amount of
such loss and costs and expenses incurred, including a reasonable attor-
ney's fee, from the purchaser who falled to pay.

(b) Maintenance by the referee of an action against the purchaser
for the amount of the sale price. If the referee recovers judgment, he

shall be awarded a reasonable attorney's fee against the purchase.

Coument. Section 873.760 continues the substance of the last
sentence of former Section 785 witi: the added requirement of a court
order on noticed motion of either a party or the referee and with the
addition of express provisions for recovery of a reasonable attorney's
fee, To facllitate recovery under this section, the defaulting pur-

chaser remains subject to the jurisdiction of the court.

404~117

§ 873,770, Taking setoff from party purchaser

873.770. Vhere the purchaser is a party entitled to a share of the
proceeds of sale, the referee may:
{a) Take his recelpt for so much of the proceeds of sale as belongs

to him.

-(2-



§ B873.770

{b) Take his security, or other arrangement satisfactory to the
referee, for payment of amounts which are or may become due from him on
account of the expenses of sale, general costs of the actlon, and costs
of the reference.

Comment. Section 873.770 continues the substance of former Section
786 with the addition of subdivision (b), which provides for assurances

of payment of a share of the costs which may not be determined at the

time of sale.

405-464

§ 873.780. Court authority at closing

873.780. The court may make orders relating to the closing of a
sale after confirmation, including escrow and closing provisions and, 1if
the referee and purchaser so agree and the court upon noticed motion
determines i1t will not result in substantial prejudice to the parties,
may make adjustments varving the terms of sale based on afiter-discovered

defects.

Comment. Section 873.780 15 new. It recognizes that wodern trans-
actlons often invelve, at closing, minor deviations or adjustments. The
court is expressly authorized to pass upon them.

404-120

§ 873,790, Conveyance of the property

873.790. (a) Upon fulfillment of the terms of sale, the referee
shall execute a convevance or other instrument of transfer to the pur-

chaser.
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£ 873.790

{b) The conveyance or transfer of real property and the order au-
thorizing such conveyance or transfer shall be recorded in each county

in which the property is located.

Comment. Subdivision (a) of Section 873.790 18 new. Subdivision

{b) continues the substance of the first portion of former Section 787.

404-122

Article 4. Disposition of Proceeds of Sale

§ 873.810. Court order of disbursement

8?3.810._.The court shall order-the proceeds of gale and any secur-
ity therefor tao be pald, transferred, deposited in court, placed in
trust, or invested in State of Callfornia or United_States gpvetnment
_obiigations or interest-bearing accounts in an institution whose accounts
are insured by an agency of the federal government, to or for the bene~
fit of the persons in interest entitled thereto, as may be appropriate

or as specifically provided in thils article.

Comment. Section 873.810 supersedes former Sections 773 and 788.
The portion of former Section 773 providing for deposit of proceeds in
court 1f no other direction 1s given 1s not continued, Under Section
873.810, the court must affirmatively specify the disposition of the
proceeds, including proceeds for the shares of unknown owners. Cf.
former Section 780. It siould be noted that amounts invested in interest-
bearing accounts under this section may exceed the amount insured by an
agency of the federal government provided that the accounts are in an

institution which carries such insured accounts.
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404-123 § 873.320

§ 673,820, Application of proceeds of sale

§73.820. The proceeds of sale for any property sold shall be
applied in the following order:

(a) To pay the expenses of sale.

(b) To pay the other costs of partition in whole or in part or to
secure any cost of partition later allowed.

(c) To pay any liens of parties on the property in thelr order of
prlority except liens which under the terms of sale are to remain on the
property.,

{(d) The residue among the parties in proportion to thelr shares as

determined by the court.

Comment, Section 373.820 continues the substance of former Section
771 and extends it to the sale of unencumbered as well as encumbered
property. The provision formerly found in Section 771, requiring pay-
ment of liens prior to the lien upon which the owner's title is based,
18 not contlnued since the provislon formerly found in Section 752 for
partition by a lienholder 18 not continued. See Comment to Section
872,210,

The preference for payment of the expenses of sale in subdivision
(a) is new, For the costs of partition (subdivision (b)), see Chapter 8
(commencing with Section 874.010).

404-3138

§ 873,830, Setoff in lieu of payment of estate for life or years

873.830, Where a part only of the property 1s sold, a tenant for
1ife or years in an undivided share of the whole property may have his
estate set off in any part of the property not sold by way of complete

or partial satisfaction of his share of the proceeds.
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§ 873.830

Comment. Section 873.830 continues the substance of former Sectlon
770,

404=-339

§ 873.840, Treatment of successlve estates

873.840. <{a) The court shall ascertain the proportion of the pro-
ceads of sale that will be a just and reasonable sum for the satisfac-
tion of the estate of a tenant for life or years and shall order such
amount distributed to him or held for his benefit.

(b) The court shall ascertain the proportional value of any vested
or contingent future right or estate in the property and shall direct
such proportion of the proceeds of sale tu be distributed, secured, or
held in such a manner as to protect the rights and interests of the
parties.

{c)} Notwithstanding any other provision of this section, in the
case of an estate for life or defeasible estate with remainder over, the
court may direct that the entire proceeds of sale be placed in trust as
provided in this sectlon upon a showing that the establishment of such a
trust 1s economically feasible and will serve the best interests of the
parties. The court shall appoint a trustee, upon security satisfactory
to the court, who under court supervision shall invest and reinvest the
proceeds, pay the income of the investments, if any, to the 1life tenant
or owner of the defeasible 1luterest, and upon termination of the life or
defeasible estate, deliver or pay the corpus of the trust estate to the

remainderman. The court shall retaln jurisdiction owver the settlement
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§ 873,840

of the accounts of the trustee and in all matters necessary for the
proper administratlon of the trust and the final distribution of the

trust fund.

Comment. Subdivision (a) of Sectlon 873.840 supersedes former
Sections 778-780. Particular aspects of the former sections are pre-
served in other provisions., See Sections 872.520 (protecticn of inter=-
ests of unknown owners), B872.640 (interests of unknown owners considered
together), 873.820 (proportionate allocation after costs and expenses).
The provision in forwer Section 778 for presale estimate of the value of
a tenancy for life or years which the owner may “consent” to accept is
not continued because it is inappropriate under modern condlitions,

Subdivision (b} continues the substance of the first portion of
former Section 781 and the last portion of former Section 766(2).

Subdivision (c) gupersedes the last portion of former Section 781.
It makes clear that imposition of a trust under its terms is not manda~-
tory in all cases but is discretionary with the court, and then only if
the establishment of a trust is both practical and desirable. Contrast
Estate of Glacomelos, 192 Cal. App.2d 244, 13 Cal. Rptr. 245 (1961)(im-

position of trust mandatory). Investment under thils subdivision may be

by purchase of other property for use of the parties where appropriate.
It should be noted that, in the case of successive life or defeasible
estates, the court may be regquired to formulate a more complex formula
for investment and distribution than 1s specified in the statute.
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405-983 § 873.910

CHAPTER 7., PARTITION BY APPRAISAL

§ 873.910. Apreement of parties tc partition by appraisal

873.910. When the interests of all parties are undisputed or have
been adjudicated, the parties may agree uypon a partition by appraisal

pursuant to this chapter.

Comment. Section 873.910 and the other sections in this chapter
are new, The purpose of this chapter 1s to provide an alternative
methed of partition for coowners who are willing to agree to the method.
A guardian ad litem may be appointed to represent contingent interests
and may agree to the procedure under this chapter on their behalf. A
statutory procedure based upon appralsal by a referee, with court super-
vision, may in some situations serwve the Interests of parties who find
themselves in disagreement since an acquisition method does not involve
the same tax consequences as a partitlion sale. See 3 J. Rabkin & .
Johnson, Federal Income, Gift and Estate Taxation, § 43.01,

Although the same result can be accomplished by an agreement to
arbitrate, the authority of the court under this chapter is much broader

than in case of arbitration.

405-984

§ 873.920. Contents of agreement

873.920. The apgreement shall be in writing filed with the clerk of
court and shall 1nclude:

{(a) A description of the property;

{b} The names of the parties and their interests;

{¢) The names of the partiles who are willing to acquire the interests;

{d) Whether one or three referees shall be appointed, and the name

or names of a person or persous to whose appointment the parties consent;

e



§ 873.920

(e) The date or dates as of which the interests to be acquired are
to be appraised;

(f) Other terms mutually agreed upon which may include, but not by
limitation, provisions as to abandonment of the action 1f the appraised
value of the interests to be acquired exceeds a stated amount; required
deposits on account of purchase price; terms of any credit; title and
objections to title; and payment of the expenses of the proceedure

authorized by this chapter and of costs of the action.
Comment. Section 873.920 is new. It establishes the framework for

the agreement of the parties without, however, providing a fixed form of

agreement.

405~985

§ 873.930. Court approval of agreement

873.930. If the court determines that the agreement complies with
Section 873.920 and that the terms and condltions are equitable, it
shall approve the agreement and stay any pending division or sale of the

property,

Comment. Section 873.930 is new. The court, as a court of equity,
may exercise a sound discretion in approving or refusing to approve a
particular agreement.

405-986

§ 873,940, BReferee

873,940, The court shall appcoint one referee or, if provided in

the agreement, three referees to appraise the property and the interests
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§ 873.940

involved. The referee shall report his findings and valuations to the

cocurt by report in writing filed with the clerk,

Comment. Section 873.940 is new. It follows other partition

Procedures with respect to the referee's report.

§ 873.950. lotion to confirm, modify, or set aslde report

§73.950. Any party to the agreement or the referee, upon 10 days'
notice to the other parties to the agreement and to the referee, if he
is pot the moving party, may move the court to confirm, modify, or set

aside the report.

Comment. Sectlon 373.950 is new. It follows other partition

procedures with respect to moving the referee's report for hearing.

405-987

§ 873.960. Hearing on referee's report

873.960. At the hearing, the court shall examine the report and
witnesses. If the court finds that the proceedings have been regularly
conducted, that transfer of title to the interests may regularly be
made, and that no facts appear which would make such transfer Inequitable,
it shall confirm the report and order the interests transferred to the
acquiring parties in proportion to thelr respective interests, or in
gsuch other proportilon as 1s set out in the agreement. The ccurt order
is contingent upon payment of the amounts fixed as the purchase price
and any other amounts required by the agreement, the giving of any

requlired security, and payment by the parties of the expenses of the
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¢ 373,960

procedure authorized by thils chapter and of the general costs of the
actlon or an appropriate share thereof.

Comment. Section 873.960 is new. 1t wvests the court with equi-
table power to refuse to permit consummation of the transaction where it

would be inequitabie. The parties contract in the light of this power

of the court.

405-938

§ 873.970. Effect of agreement

873.970. The agreement binds the helrs, executors, administrators,
successors, and asslgns of the parties. In the event of default, the
aggrieved parties may specifically enforce the agreement by further
proceedings In the action or may pursve any other remedy they may have
at law or in equity.

Comment. Section 873,970 1s new. Subject to the provisions of
this chapter, the agreement 1s binding. Even though the subject may be

personal property, the agreement is specifically enforceable if the

innocent party elects thls remedy.

405-989

§ 873.980, Relation of agreement to other remedies

873.980. The provisions of this chapter are cumulative and 1if, for
default or other cause, interests are not transferred and acquired
pursuant to this chapter, the parties may pursue thelr other rights of

partition, subject to Section 873.970.
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v 873.980

Comment. Section 873.980 is new. If the proceeding aborts or is
not carried out, the parties are not prejudiced as to their necrmal
rights of partitlon, except that an Innocent party may elect to proceed

under tie agreement pursuant to Section 373,970,

PoY 3+ 8



404-343 574.010

CHAPTER 7, COSTS OF PARTITION

Article l. Allowance and Apportionment of

Costs of Partition

§ 874,010, Costs incurred in partition action

874,010, The costs of partition include:

{a) Reasonable attormey's fees incurred or paid by a party for the
comtmon benefit.

(b) The fee and expenses of the referee.

{¢) The compensation provided by contract for services of a sur~
veyor or other person employed by the referee in the action.

(d) The reasonable costs of a title report procured pursuant to
Section 872.220 with Interest thereon at the legal rate from the time of
payment or, 1f paid before commencement of the actlon, from the time of
commencenment of the actlonm.

{e) Other disbursements or expenses found by the court to have been

Incurred or paid for the common benefit,

Comment. Sectlon 874.010 is a statement of the "common benefit"
tule applicable in partition actlons. The listing in this section is
illustrative only, and the costs of partition include other expenses or
disbursements, of a llke or different kind, found by the court to have
been incurred or paid for the common benefit. See Subdivision (e).
Section 874.010 is supplemented by Sectiom B74.020 (costs incurred in

related action).

Subdivision (&) continues the substance of a portlon of former Sec-
tion 796.
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§ 374,010

Subdivision (b) continues a portion of former Sectlon 768, The
reference in the former section to the fee allowed by the court "in its
discretion” 1s not continued since the fee must be a “reasonable sum"
pursuant to Sectlon 1023.

Subdivision (c) contlnues a portion of former Section 768,

Subdivision (d) continues the substance of a portion of former Sec-
tion 799,

Subdivision (e) is mnew: It is derived from former Section 795,

5 874.020., Costs incurred 1n related action

d74.020. The costs of partition include reasonable expenses, inclu-
ding attorney's fees, necessarily incurred by a party for the common
beneflit in prosecuting or defending other actions or other proceedings
for the protection, confirmation, or perfection of title, setting the
boundaries, or making a survey of the property, with interest thereocn at

the legal rate from the time of waking the expenditures.

Comment. Section 874.020 supplements Section 874.010 (costs in~
curred in partition action). It is derived from a portion of former
Section 798. The requirement of the former section that the expenses be
pleaded is elininated; the expenses are presented and allowed just as
other costs in the action. The exclusion of recovery of attorneys' fees

found in the former section is likewise eliminated.

§ 874.03), Interest on disbursements

874.030. Where disbursements have been made by a party under the
direction of the court, interest at the legal rate shall be allowed

thereon from the time of making such disbursements.

Comment. Section 374.030 continues the substance of former Section
301,
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404362 § 874.040

§ B74.040. Court apportionment of costs

874,040, Except as otherwise provided in this article, the court
shall apportion the costs of partition amonsg the parties in proportion

to their interests or make such other apportionment as may be equitable.

Comment. Section 874.040 supersedes the first portion of former
Section 796. It applies the principle stated in the former section to
cases where the property 1s sold as well as to those where it is divided.
The general rule stated 1n Sectlon 874.040 1s qualified by Section
374,050,

Althougn normally the costs of partition are apportioned in pro-
portion to the interests of the parties, there may be cases in which
some other arrangement will be equitable. Where litigation for the
common beneflt arises among only some of the parties, or where the in-
terests of the parties in all items, lots, or parcels of property are
not identical, the court may segregate the costs of partition to the
extent practicable and apportion a part ameong particular parties only.

Cf. former Section 796 (last sentence).

404-364

§ 874.050. Apportionment involving future lnterests

874,050, (a) The court may order that the share of the costs
apportioned to a future interest be paid by other partles to the action
or by the persons who are then the presumptive owners of the future
interest,

(b} Where the court orders payment pursuant to this section, such
payment 1s subject to a right of reimbursement, with interest at the

legal rate, secured by a charge upon the future interest.

Comment. Section 374.050 is new. Where a share of the costs is
apportioned to a future interest, the amount is discounted based on the

present value of the future interest.
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404-365 § 374,110

Article 2. Pavment of Costs of Partition

§ §74.110. Payment by parties

874.110. {a) The costs of partition as apportloned by the court
may be ordered pald in whole or part prior to judgument.
(b) Any costs that remain unpaid shall be included and speclfied in

the judpgment.

Comment. Section 874.110 supersedes portions of former Section
796, While subdivision (a) requires payment by tie parties, it should
be noted that, in the case of sale of the property, the proceeds are to
be applied first to discharpe the costs of partition before disbursement
to the parties. Section 373.320.

Subdivision (b) requires the judgment to list only amounts remain-
ing unpaid rather than all amounts apportionad to the parties under the

former provision. See also former Section 798,

404~-366

§ 874.120. Lien for costs

A74.120. <{a) The costs shall be a lien on the share of the party
specified.
(b} A llen iwmposed by this section has priority over any other lien

on the share except those imposed under this section,
Comment. Subdivision (a) of Section £74.120 continues a portion of

former Sections 796 and 798. Subdivislon (b} 1s derived from former
Section 769.
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404-367 § 574.130

§ 574.130. Enforcement of llen

874.130, Upon application of a person entitled to a lien imposed
under this article and upon a showing of good caunse, the court may order
a sale of the property before or after judgment for the benefit of all
such llen claimants without priority amongz them.

Comment. Section 874.130 is new. Liens imposed under this article
have priority over zll other liens but have no priority among them-

selves., The remedles provided in this section and in Section 874.140

are cumulative.

404~368

§ 574.140. Execution to enforce judgment

874.140. A judgment for umpald costs of partition may be enforced
by the person entitled to the costs by executlion against the share of
the party specified in the judgment or against other property of the
party.

Comment. Section 374.140 contlnues the substance of a portion of

former Sectlon 796, Cf. Section 79{. The remedies provided in this

gection and in Section 374.130 are cumulative.
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404-~370 § 874.210

CHAPTER 2. JUDGHENT

§ 874.210. Persons bound by judgment

874.210. The judgment in the action is binding and conclusive on
all of the following:

{a) All persons known and unknown who were parties to the action
and who have of claim any interest in the property, whether present or
future, vested or contingent, legal or beneficlal, several or undivided.

(b) All persons not in being or not ascertainable at the time
judgment is entered who have any remainder interest in the property, or
any part thereof, after the determination of a particular estare therein
and who by any contingency may be entitled to a beneficlal interest in
the property, provided the judge shall make appropriate provision for
the protection of such interests.

(c) All persons who were not parties to the action and who have or
claim any Interest in the property which was not of record at the time
the 1is pendens was filed, or if none was filled, at the time the judg~
ment was recorded.

{d) All persons clalming under any of the foregolng persons.

Comment. Section 874.210 supersedes portions of former Sections
766 and 787,

Subdivision (a)} makes clear that all parties to the action are
bound by the judgment, including the heirs of a decedent joined pursuant
to Section 872.530 and unknown persons joined pursuant to Sectilon 872.350.
Subdivision (a) supersedes former Section 766(1), (3) and the first
portion of former Section 787.

Subdivision (b) continues the substance of former Section 766(2).

Subdivision {c) supersedes the last portion of former Section 787.
For an exception to subdivision (c), see Section 374.230 (unrecorded

interests known to plaintiff).
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§ 874.210

Subdivision (d) supersedes former Secticon 766(4) and the middle

portion of former Sectiomn 787.

404-371

§ 874.220., Persons not bound by judgment

874,.220. The judgment does not affect the Interest of any person
who was not a party to the action and who had an interest of record in
the property or part thereof at the time the 1lis pendens was filed, or

if noune was filed, at the time the judgment was recorded.

Comment. Section 874.220 is new.

404~372

§ 874.230. VUnrecorded interests known to plaintiff

874,230, HAotwithstanding Section 874.210, where an occupant or
other person having or claiming an unrecorded interest in the property
or part thereof was not a party to the action but the occupancy reason-
ably should have been knowm or the existence or claim of the interest
was actually known to the plaintiff at any time before entry of the
interlocutory judgment of partition, the judgment does not affect the
interest of such occﬁpant or other person in the portion of the property

or proceeds of sale thereof allocated to the plaintiff,

Comment. Section 874.230 is new. It is intended to implement the
requirement of Section 872,510, making mandatory on the plaintiff the
joinder of all persons “actually known® to the plaintiff having or
clalming an interest in the property or part thereof as to which par-
tition is sought.
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§ 874,230

Section 874.230 is an exception to the rule stated in Section
874.210(c} that the judpment binds all persons having unrecorded interests
in the property. It should be noted that Section 374.230 makes the
judgment not conclusive only with respect to the share of the plaintiff.

The portions of the property allocated to ather parties in case of a
division, or the entire property in case of a sale to a bona flde purchaser,

are free of the unrecorded interests.

404-160

OPERATIVE DATE: APPLICATION TO PENDING ACTIONS

{(a) This act becomes operatlve January 1, 1977,

{b) Subject to subdivisions (c), (d), and {(e), in the case of an
action commenced prior to the operative date, this act upon the operative
date applies to the action unless in the oplnion of the trial court
application of a particular provision would be materially inconsistent
with the proceedings theretofore had or would substantially interfere
with the effective conduct of the action or the rights of the parties or
other interested persons, 1u which case the particular provision does
not apply and the law applicable thereto prior to the operative date
applies.

{c) Code of Civil Procedure Sections 872.210 and 872.710 do not
apply to an action commenced prior to the operatlve date.

{d) 1If, on the operative date, summons was lssued but not served in
an action,_service and proof of service may be made pursuant to the law
applicable thereto prior to the operative date.

{e) 1f, on the operative date, securities have been taken, invest-
ments made, or funds deposited pursuant to former Code of Civil Pro-

cedure Sections 777, 788, 793, or 794, or a trust has been established
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OFERATIVE DATY

pursuant to former Code of Civil Procedure Section 784, the trial court
retains jurisdiction as provided under the law applicable thereto prior
to the operative date. The trial court, upon reasonable notice and
opportunity to be heard and 1f it appears in the best interests of the
parties and other interested persons, may order that securities, 1lnvest-
nents, or funds held by the county clerk be assipned, delivered, or paild
over to a trustee or agent, or otherwise transferred from the name or

custody of the county clerk,
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Civil Code § 1354 (amended)

1354. {a) Except as provided in Beetien-752b-of-she-Code-of-Civil

Preeedure this section , the common ereas shall remein undivided, and there

ghall be m judicial partition thereof. Nothing herein shall be deemed to
prevent partition of & cotenancy in a cénclm;lnium.
'(‘b) The owner of e condominium in;é_ _condWct mey m'a-int&in

a partition action as to the entire _project as if the owners of all of the

condominiume in the project were tenanté in common in the entire project

in the same proporilon as their interests in the common aress. The court

shall order partition under this subdivieion only by sale of the entire

condominium proggzctﬁ and only upon & _showing of one of the following:

(1) More than three years before the ﬂlinLu_f the action, the project

- was_demaged or destrgged 80 t.hat a material ;gert wae rendered unfit for its

prior use, and the project has not bse_r;!amﬂ;b or gired mbatantial:[{
to 1ts state_;a.-ior 0 'Bbﬁ damﬂga or des‘bructipp.

(2) Three-faurths or more 01' 'bt;e Mect is deatr[" or substantial

damaged and condominium owners hold;% ;n Wte mre than & S50-percent

interest _i.n the common areas oppose _r_epai.r or rest;omtian_ of the project

_(j) The gro;ect has be:en in exlstence more thsn,__jo years, is obsolete

and uneconcmic, and condominium owners holding in sggregate more than a

50-perceat interest in the comuon areas: oppose repair or restoration of the

Ero,!e_ct. .

(4) The conditions for such a sal;é,. set forth in restrictions entered

into with reap'e;t to the project pursuant to S’éctj.on: 1355, have been met.

Comment. BSection 1354 is emended to incorporste the substance of former

Code of Civil Procedure Section T752b, which is repealed.
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Civil Code § 1355 (technical amendment)

1355. The owner of a project shall, prior toc the conveyance of any
condominium therein, record a declaration of restrictlions relating to such
project, which restrictions shall be enforceable equitable servitudes
where reasonable, and shall inure to and bind all owners of condominiums in
the project. Such servitudes, unless otherwise provided, may be enforced
by any owner of a condominium in the project, and may provide, among other
things: ( |

(a) For the menagement of the project by cne or more of the following

management bodles: the condominium cwners, a board of governors elected by
the owners, or a management agent elected by the owners or the board

or named in the declarations; for voting mejoritles, quorums,
notices, meeting dates, and other rules governing such body or bodles; and

for recordation from time to tize, as provided for in the declaration,of
certificates of identity bf the persons then composing such ma'mgément- Body .
or bodles, which certificates shall be conclué-ive evidence thereof in favor
of any person rélying thereon in good faith.

(b) As to any such management body:

(1) Por the powers thereof, including power to enforce the provisions
of the declaratibn of restrictions; |

(2) For ma:l.ntenancé by it of fire, casualty, liability, workmern's
compensation and other insurance insuring condominium'owners, and for bonding
of the members of any managemeht body; |

(3) For provision by :}t of and paymaht by it for maintenance, utility,
gardening and other services benefiting the common areas; for employment of
peréon.nel necegsary for operation of thé building, and legal and accouniing

services;




N

(%) For purchase by it of materials, supplies and the like and for
maintenance and repalr of the common areas; |

(5) For payment by it of taxes and spécial assessments which would
be a lien upon the entire project or common areas, and fbr diséharge by it
6f any lien or encumbrance 1evied against the entire project or common areas;

(6} Fbr_payment by 1t for reconstruction of any portion or portions of
the project damaged or destroyed;

(7) For delegation by it of its povers;

(8) For entry by it or its agents into any unit when necessary in
connection with malntepance or construction for which such body 1is fespbné
sible;

(9) For an irrevocable power of attorney to the management body to
sell the eﬁti_re project for the benefit of all of the owners thereof when
partition of the project may be had under section ?séb'-e;-thé'-@sie-as-e;ﬁi
Procedure 1354 , which said power shall: (1) be binding upon all of the
owners, vhether they EESumerthe obligations of the restrictions or not; {ii)
if so provided in the declardtion, be exercisable by less than all (but not
less than 8 majority) of the management body; {111) be exercisable only after
recordation of a certificate by those who have power to exercise it that said
power is properly exercisable hergunder, which eertificate shall be conclu-
sive evidence thereof in favor of any person relying thereon in éobd faith.

{c)} For amendments of such restrictions which amendments, if reasopable
and made upon vote or consent of not lees than a majority in interest of ihe
owners in the project given after reasonable notice, shall be binding upoﬁ
every owner and every condominium subject thereto whether the burdens thereon
are increased or decreased thereby, and whether the owner of each and every

condominium consents thereto or mot.
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(@) For independent audit of the accounts of any management body.
(e)(1) For reasonable assessments to meet authorized expenditures of

any management body, and for a reasonable method for notice and levy thereof,

“each condominium to be assessed separately for its share of such expenses

in proportion (unless otherwise provided) to its owner's fractional interest
in any common areas;

(2} Por ihe subprdination of the llene securing such assessments to

- other liens either generally or specifically described.

(f) For the conditions upon which partition may be had of the project
pursuant to Section F52b-of-the-Code-of-Givii-Procedure 1354 . Such right
to partition may be conditioned upon failure of the condominium owners to
elect to rebulld within a certaein period, specified inmadequacy of insurance
proceeds, spégified damage to the building, a decision of an arbitrator, or
upon any other reasonable condition.

(g) For restrictions upon the sefer;bility of the ﬁompenent interests
in real proﬁerty which comprise a condominium as defined in Section 783 of
the Civil Code. Such restrictions shall not be deemed conditions repugnant
to the interest crested within the meaning of Section 71l of the Civil Code;
provided, however, that no such restrictions shall extend beyond the pericd
in which the right to partition a project is suspended under Section 762

of-ihe-Code-of-Civil-Proecedure 1354 .

Code of Civil Pmﬂcedure § ?52-801 (repq_;q_l

Chapter i {commencing with Section 752) of Title 10 of Part 2 of the

Code of Civil Procedure is repealed.

Comment. Sections 752-801 are replaced by Title 10.5 {ccmmedcing with-

Section 872.010) of: Part 2.  The text of the repealed sections and theip

on éa W6 odt 1o the Appendin:
“ha




Code of Civil Procedure § 801.13 {amended)

801413. If the court orders a sale of the-proﬁerty or a paritition
thereof, the same shall be mode in accordance with the provieions of

€hapser-4y Title 16y 0,5 (commencing with Section 872.010) of Part 2 ef-the

Cede-of-Civil-Preecedure , except that +-faJ--The-couri-may-appoini-one
refereg-instesd-e#-three;-ani-(b) procee&a of sale belonging to unknown
defendants or defendants vhose identitles or whereabouts are unascertained
shall be paid to the public officer who ig the custodian of the funds
collected on such public improvement aaséasmgnts, bords or certificates of

sale, to be held by him as in like instances of collection.

Comment. Former subdivision {a) of Section 801.13 is deleted since
the general partition Law\ptovides for appointment of & single referce. Hee

Bection 873.010.

Revenue &_Eaxatipn_ngg4§;§265 (amended )

3965. If the court orders a sale of the property or & partition there-

of, the same shall be made in accordance with the prbvisions of Chapier-ly

Title 10y 10.5 {commencing with Section 872.010) of Part 2 of the Code of
Civil Procedﬁre; ekéept that 4 |

{a)--The-eouri-may-appoini-one-veferce-ingiead-of-shreey-and




{b)-Preeeeds proceeds of sale belonging to unknown speclal assessment
ownpers, Or persons ¢laiming an interest in said special apsessments, shall
be paid to the treasurer, to be held by him as in like instances of collec-

tions by said treasurer of speclal assessgments.

Comment. Former subdivision () of Section 3965 1s deleted since the general
partition law provides for appolntment of a Bingle referee. See Code Civ.
Proc. § 873.010.

e



thcm haw: an estate of mh-.nlancc, or for !ll‘c or hvm or for yeéurs, of whcu rea! propert)r is | IN
subject 10 a life estate with remainder dver, an actiop may be brought by one or more of such _ S
© persons; or, where property s subject to a life estate with remainder over, by (he life tenant, | STRIXBOUT
‘or where reaI property is subject 10 & lien. on a pamy with that on whlch tbe owncr s title is '

Comment. The ﬁertioﬁ of forﬁer‘Siée;tion- ?52 that specified the
interests in real praperty egtitm td mintaiﬁ i partition action is
contimed in Section 872 210 Knve‘veii, 'tﬁe'pmvisien enabling parti-'
tion hy the owner-cf a lien on a prit:y with thut on whinh the owner's
title 15 based 1! not continued. 11: had axtmlr lin:l.ted ‘application

C and representeﬁ a. departure fron the deneral mle t&at mly aubatnnti.al
interests in property my cml pﬂrti.tion. =

The portiom of former Section ?93 th:t. pwriéad a standard for sale
or division of property in 8 partition actien is mpeznﬁed by Sections

B72.810-872.830.




Code of Civil Procedure § 752a {repealed)

ETYT

5da:

more such eo-owners for apr ntllarm thereoly or m case partition canpot be Tad withou: peat %L
- prejudive. 1o the owners, Tor the il thereof, and pastition of the rroceals. according Lo the W .
STRIKEMIT

respective |nu,re:.ls of 1Iu, piasties, I all such adtions the pmz_mnm ni s c!mp}cr shall

Comment. The portion of former Sactiun 152a th;t specified that the
co-owner of psraonal property is entitled to maintain s partition action
is continued in Section 872.210. The portian that provided & standard
for sale or division of the propctty is supertudcd by Section: 872 810-
872.830.

The second. lnatence of fnrnat-Saction 152; is coatiuutd in Section
872.0820, '

- The third -antance of forner Section ?521 1: continued in Section
( 872.240.

Code of Ciyil Procedure § 752b (repealed)

~ defined in Sacmm 1350 ol' thc Civil Gadc. an action” mqy bc wought by one or more of such
'persons for partition thetcol by sale. of the entire’ project, a8 if the owners of all of the
condominiums in such project - were tenants:in-cofttioh in the entire ‘project in: the same ﬂLL
proportion as their interests in the conmmon arens, provided, however, that a partition shall be ' :
made only upon the showing that {1y three years aﬁer éamnge o da.tructmn to the project )‘) .
which renders a materinl part thereof unfit for its Use prior theteto, the ‘project has not been ’
rebuilt or repaired substantially to its state.prior to #s damage or destraction, or (2) that [ :
three-fourths or more of fhe projuct has been destreyéd ‘or substantially’ damaged, and that MR'M :
condominium owners huldmg in aggregate more thania 50 percent intercst in the common 91 :

arcas arc opposed to tepair o restoration of the project, of (3). that the project has been in

existerice i excess of 50 years; that it is obsolete and uneconomic, ‘and that condominium

owncrs holding in aggregate more than a 50 percenit interest in the common arcas are

opposed to repmr or. restoration of the project; or {4} 1 bat ‘conditions for-sueh a. “partition by

sale set forth in restrictions entered into wzth “respect to” such mo;est. pirsuant to the

.u.--" ) I

.....

gmant. Former Section 752b is conti-nueﬂ in Civil Code Section 1354,




A

Ny

Code of Civil Procedure § 753 {repealed)

L
v
iRikpeT

" whether such persons are known or unknown, must 'be sel forth in !he complaint, as far as i
known to the plaintiff; and if one or more of the pnrtles. of the share or guantity of interest of
any of the parties, is unknown to the plaintiff, or is uncertain or contingent, or the nwnersh;p
of the inheritance depends upon an executory davise, or the Temainder is a contingent

Comment. The first portion of forqm: Section ?53. r:quir::l.ns that
the interests of 111 ‘persona. in the propqrty bt set forth in the conplaiut,- o
1s superseded by subdivision (e) of Section 5T2-230» The 1ast porum of
famr Bection. 153, requiriug that the cdmpluint aet ferth additiem
information as w partm who are unknm or- shnn intcusta are mirta.tn.

is continmd and btoldenad iu Saticm 872 520.

Code of Civil m@un:_ § 7_5391 (re hd)

i

both, it shall not be necessary 16 name as pattics deferstiant persons whose only initerest in the
property ‘is that of a lessce, royalty-owner, Iessorowner of other real propetty in the
oommumty. wait or pmlcd_arca. or workmg mterest uﬁmer. ar permas_ clatmmg uwder‘any of

pLLw
STHKMT

eomnt. __!'oméz"?!iectioa 753.1; uﬁhg"it umemury to name -

as detendqnta cemnz persana ming ail anﬂ al :.nterentn, is con-

ts.nued in Bection 872. sho.




£

Code of Clvil Procedure § 754 (repealed}

54 e : : i . Ner-priven—havine—

Comment, Former Section 754 is. suparseded by Section 872.510,

Code of civil_P;pcgdure g-TSS‘{rﬂﬁeﬂledl

PSRE—— AL w
- 7 ted, 2 ¥ - ;

T T T L e L e

‘ i me uetion, cnnl.umng 16 pime o

m 00:: :Il:: :l:cctl:ini:;,u; a dt:*..cnpnrm of the pmp:.rty ta hc .tﬂlcled thcrchy irom the time _ N

. et .
Commant, The portion of former Seation 755 plaeins jurisdiction
ovar partitiéa actiun. in the auparior qonrt i centinuad in Section

‘872,110, The. pﬂrtm of fqmr Section ‘!55 zahtinﬁ to the 11: pendens
is continued in 8¢ct1m 872 255, ;

Code of ciﬂi;?racé&nn' § 756 (r_egeaj.egl |

deﬁ,ndants in the aﬂmpmml. :md whtn lt slmws that* s.ome pc Sy ﬁs‘m"clmms ail mtcn:wt in
or fien uposn !he property wtmsn. name 14 unknnwn m ihe pia*nhﬂ‘ ihc sutimons must also be |

Comment, The first portion of former Section 756 is superseded by

: C Section 872.310; the last portion is continued in Section 572.520,.




(_ Code of Civil Procedure § 757 (repealed)

R CALH

ALL HU

I.'"Idil‘\fﬂ,, the summons may be Served on- such unl-.ncwn party hy puullc.almn Whicn S'I'EIK&L’UT'
pubhcanon is made pursu:mt to this section or as lo @ Ln-awn pany, pursuint 1o S::r.h:m '

. !. e '
Comment. The firsc sentence of fornier Section 757 is superseded by

Section B72.310. The second aanrence of fomr Set-t:ion 757 is superseded i
by Section 872,320, : : ' | i

N

Code of Civil Procedure § 758 (repealed)

358 — _ - — ; — 4§a§eqaﬁuuam&1hﬁr4;n

ottty ’ i
the cmnplamt‘ {)them'xse, Iac must mntrovcrt such o!‘ lhc aﬂevatmns of the complamt as he ﬂlJ— !
does not wish to be taken as admitted, and must set forth his estate or interest in the g couT
property, and if he ciaims, a lien thereon must state the date and character of the lien and the T?‘K
amount remaining due, a-;:i whethct he. haq any addnmnai saumy l‘zerefar, and if so, its

Commstit, The firht hantence_of fam:"Seétim 758 is not continued;
the cnﬁaaquentie of the fatlure of a defendant to answer is covered
generally in Section 431.20. | ' :

The portion of tha secund aenl;em:e of fomer Secl::lon ?“B requ:lring
the dafendant to cantrmrert natarial alleaations of the cnnplaint and
to allege his interest in the property, is continued in Section 872.410.
The portion of the second sentence, reqﬁirihg the defendant to state
information relating to any lien he may liavé, is continued in Section

< : 872.420; the watver provision, however, is omitted because it was unduly harsh,




Code of Civil Procedure § 759 {repealed)

may be put in issue, tried and determmed in such actwn and.when : /Q/J\

& sale of the premises is necessary, the title must be ascertained by /A

proof to the satisfaction of the court befort the sale can be ordered; STRIK M
ITRIKEOW!

except .th&t where there are several uﬂknown persons havmg an mter-

coment. The portion cf farmer srection ?'59 that provided for the
detemination of the rights of the par*ties 1s continuea in section 8‘?2.610.
The portiau that required aacertaimnem of title in case of a sale of ithe
property is superseded by Section 8?2 620, raquiring aseertaiment of
title generally to the extent necesury to grant apprapﬂate relief. The

porticn that permitted cmsideratian uf' the rights of unknown persons

a

together is ccmtinueﬂ in Sectiun 8’?2.6#0

Code &f Civil '?rpceddrg § 760 {repeazea) R

fon of the Court, impracﬂmble or hlghly mc-:’mvaement to make a com.
plete partition, in the first instanoe, among 21l the parties fn interest, | -
the Court rnay first ascertain gnd determine the sharcs or interest | ﬂ/—l-
respectively held by the original ‘co-tenants-and ﬂmreupon adjudge jn
and cause a partition to be made, as if such otiginal co-tenanits were ‘
~ the parties, and sole parties, in-interest, and the only. perties to the | - QTP.[KEUC(T
action, and thereafter may pmceed in like manner to adjudge and : '

~ Comment. The substance of former: Section 760 is continued in Section

. 872.730.




Code of Civil Procedure § 761 {repealed)
-76'1':'

.cumbrahcrs of reeord upon such I'Eﬂi propert_v, 01' any part themof

which. existed and were of record at the time of the: Wencement
of the action, and the persons holding such liens are not made pﬂ.rues
to the aetion,. the court must either order such. persaohs to be made ;
partics to the action, by an amended or ‘supplemental complamt, or
appoint a rcferee to asvertain whether or not such liens or incum-
brances have been paid, and if not pmd, \yhat amount temains due
thercon, and_their order among the liens or incumbrances severally
held by such persons zmd thc- partms to the actmn and whethar the

A

mwo
Smikeou T

Comment. Pormer Section 761 is superseded by Section 872.630, providing -
for the datermination of the status of cutstanding liens to the extent

necessary to grant appropriate relief,

Code of 0ivil Prncadure i 762 L almi)

reasonable time previous to t];e day for appeuranee hefare the-
referee appointed as provided in Sec ‘tibn 761, on each person ‘
having outstanding hens of record, who is not 'z purty to the ﬁLL in
* action, to-appear: belore the refcree at a speeified time und 3 :
place, to meke proof, by his own athdu¥if or utherwise, of the
amount due, or to becomo due, (-antnw{:ntiy or abmlutelv STRI KEouT
thereon. "i'he notice shall be sem-d in the manner provided by |
law for the service of a sumnons inn # eivil action, but; if serv-
ice eannot otherwise. be made with the wxercise of- ruammtble
diligence, service may be mude by pub!i:-.mun or notice to his
agents, under the direetion of the couit, in sueh manner as
muy be proper. The report of the referec thervon tnust he -
made to the eourt, and . must ht" umﬁmwd mm’ltﬂf-d or set

Comment .. Former Section 762 is ﬁuperaedad by Section 872.630, pro-

viding generally for the referee 5 pruceaure and. authorizing issuance of

~-process in support thereof.




~

Code of Civil Procedure_g 763 {repealed)

ol 4 L !4' Y MR Iu l-ln TN P wbs fhny- Al 1
vumphum or nnl “{hat the pmpe:t} m- any ‘part of it is so

situated. that partition vannot be made without preat preju.
dice to the owners, or wiere property is subject to a life estate
- and the remajnder is a contingent remaindér, the eoart may
and in the lutter ense must order the sale thereof; uthorwis&.,
upon the requisite proofs being made it wst ord(‘r & partition
Recording to the respeetive righis of the purties as ascertained
" by the eourt, und appoint three refcrees therefor, and must
designate the- pm-tmn to remain nndivided for the owners
whose interests remain unknowa, or are pot és«wrl.mned or the
court may with the consent of the parties appoint sie. referce’
ingtoad of three, and he, when appointed, s ali ithe powers
. and may pérfomm all the duties required of tirge refevees; and -
" the court must appomt gs referve auy person or persong.in
whose appoiatment gll the parties have. nonsentpd, prouded-._- .
- that in the case of an incompetent or mmor party the dily °
-appointed guardian or conservator or guargian ad litem of -
said defendant may. so consent, and previd turther that no
person shall be appointed. as referee who iz a tlerk of the eourt -
-or deputy elerk, or pAriner o empioyee of the: Judge, OF peison
- rejated to the Judge or to his wife within the third degree; or
who ' is martied to & relative of the judge "wtthm the third
degree or wlio owas any interest or estate in the property.

: the property or an jnterest therein is subject to an
expreu trust the eourt, notwithstanding the! forégoing provi-
sions of this section reapecting property & Jb_]dct to & life estate
and mtmgent remainder, may but shall ndt be required to
order w sale thereof ; aid in the event of either & partition or I
sale, the property oi proceeds of sale allofted io: the trustes i -
of sneh ‘express: teust shali be held by him apon the irist g TR] KI:OQT
thereiu stated, and no further action by the éourt pursnant to
Section 781 of this code shall be required. ; ‘

When the site of an incorporeted city or . - I8 mclu&eﬂ
within the sxterior bowndaries of the pr “to’ be parti- .
tioned, the conrt. must direct the refereds to surwy nd: Bp-
praise: ‘the entive property to be partitioned by actilal 1ots and.
subdivisions then existing in the actual possestion of the several
tenants in cominon, excluvive of the valie of improvements
thereon, first setting apirt necegeary portions of the property
for ways, roads sand streets, as in Section 764 ‘provided, and to.
report ueh sarvey and separate appm:sement nn em,h lot l‘ﬂdi,." _
mbdnrmon ta tlie court. : S

The court may uonﬁrm ‘chan, modxf}. or set asudn the re- :
port in whole or. in. part, &n %e if nncessar‘y, appoint hew.
referees.

‘When, after the final confirmation of the report of such
survey and appraisement, it appears by eviddnee to the safis-
faetion of the court that an equitable partition of the whely
property is impraeticable, and & sale of the site of Hich aity
or town, or any portion thereof, will he for the best interests -
of the owners of the whole property; it must order n sale
thereaf; provided, that within 60 days thercafter any tenant

- in common or tenants in common, having improyvements erceteil

on any town or city lot or subdivision ineluded in such order

( ) of sale, shail have the prise right to purchase the same st such
- appraised valuation, aml may pay mto court the amount so
appraised as e value thereof, and upon sueh payment the

ALL
I

T




of sitbdivision 1o fee und in severalty to such purchaser or pur-
chasers; such further proceeding shall then be had s to the
resaainder of the property, amd the money so paid to the court, . ,
as by tlus ehapter provided. f

I, during the pendency of thie action, any of the parties HLL
die, or becowe insane, or otherwise incompetent, the proceed- '
ings shall not for that cause be delayed or suspended, but the , ﬂ)

attorney who has appeared for such party may continue to

represent sueh int{eresi 5 ard in case any such party has nots o

uppeared by an atlorney, the court must appoint an attorpey [ 7 :

. 1o repirescit the interest which was held by such party, natid § ng‘ K EOQT_

- his lieivs or legal representatives, or suecessbry in interest, shall :
have appeared in the action; and an attbrney so sppointed

must b alluwed by 1lie coirt a reasonable eompensation for his {

serviees, which may he taxed as costs agé}iﬁsm the si_’:_are_dr :i-ntp_r" J

B - 3

Comment. The portion of former Section 763 providing for partition

"sccording to the respective rights Bf the partiss” &.\*&quﬁité ’--ﬁroors '
being made” 1s superseded by Section 872.710, Th® Portion of former Section 763 providing

for division of property in partition as a general rule 13 continved ':i'n: Section 872,810, Co |

N

The portion that provided for sale of the prap'ert'} if division could not be
made without great prejudice is supe.i'sg&e%l by Sectian 872.820, providing |
for sale where sale l'\TIOI..l]'.ﬂ brer more ;e'quiﬁah‘;}.e th‘a'n diﬂﬁim. The portion of
former Section 763 that fequiréd sale of i;he prop_e_r_ty_ in case of. a life_
estate ﬂt.h 'cmti@n%. .winc_}ér 1;._nq€b contimed, the genenl provisions
governing manner of partition coﬁtrol. | S%erartiq;e 3 "_.{ commencing with
Section 872.810) of Chapter 3 of Title 1asofhrt 2 of the Code of Civil
7. The portion. 'o'f' for!_ne:r Secticn ?53 prc@#iding *for_. '&ppoint;ﬁent. of three
refereee as a matter .of course is supeése,tied_ by Section 8?3.010‘, providing
for appointment of ons referee as a mai;teré of course. “The portion that
provided for appointment of cmé_ referee with the .c.mgx_it of the parties is
superse:ded by Section -8"73'.0.30'_,’ pﬁvidiﬁg fprappolnmnt of three referees

with the comnsent of the_ parties, _)

Con tnterpretation of thews former provisions, ses Nughes v. Devlin, 23 Cal. 501
{1863) (upholding power of court to appoint one i{nle‘ rofum)ié_h_s_ ¥, _ll_li_ti’
153 Ccal. App.2d 1, 314 P. 95 _(1957)@:"..“;_@_;;@;; to ccoeider question

because no cbjection to one referee was made at the trial); compare Parmelee

v. Brainard, 62 Cal. App.2d 182, th4 P.2d4 381 (léhh)(altérnntive ground of




| | The portion of former Section 763 requiring appointment of any
person all parties have agreed to and authorizing the guardian of an

incampetent or minor to fo agree is continued in Section 873.040. The

portion _ - *disqualifying certain persons from acting as

referee is continsed in Section 873.050;
‘ﬁhe.poz"tiﬁn.di; Section 763 requir'ing deiasisﬁstien of ah portion of .t_he
property to remain undivided for ovners whose 1m=§:¥eqtg m:ln unknown 1is
comtimed in Section 873.270 | o - i
The second paragraph of formgf Section 763 is continued in Section ‘
872,840, | .
The aubstance[of.the thifd, fdurth._an§ £ifth paragraphs éf former
'Bection ?EB,Ireld;iné Lo partition of propefty Hﬁieh ineiudga tha aite of
an incorporated city cor town, is not cantinded because it 1s obsolete,

.




lixt.hpnramph of former Section 763 is not continued because
gensral provisions of law adequately cover the death or disability of a
party, See, e¢.g., Sections 385 (general provision), 669 (death after submission
to trier of fact), 903 (apperal). It should also be noted that,in the case”

of a Joint tenancy, death activates the right of #ﬁrﬂvor_lhip.

* B . *

Code of Civil Procedure § 764 (repealed)

allot the seqreral portnons thereof to the respmmvo pnrues, qaa]tty
and quantity mlahveiy ¢onsfdered, actording to- the respective rights
of the parties as determined by the ecourt, purstant o the provisions
of this chapter, designating the several portions &y proper landmarks,
and may employ a surveyor with the necessary amstants to aid them.
Before making partition or sale, the referees miay, whenever it will
be for the advantage of those interested, set apart a portion of the
property for & way, road, or stréet, and the poruun so sct apart must

of them, their heirs and assigns, in which case it shalt remain such

notbeasslgnedtuanyoftheparﬁesorsoid buttnuétremmanepen-' ﬁ -
andpubhcway,mad.arsu'eet.wﬂessmerefemgsshanset meaam_ ' AL ,
apartasaprivatewayformeuwnfﬁwpmﬁesmw-eateﬂ Or some //l)

private way. ‘Whenever the referees have laid out on any tract of STE -
hndmadssuﬂiclmtinthejwmnwntufsmdmfemesmaemmmadate, - IKka(T
the public and private wants, they must report that fact to thé court, = | .
" and upon the confirmation of their report all other roads on said tract
cease to be public highways. Whenever it appears; in ant getion for
partition of lands, that one or more of the tenarits in conman, being
themofanmdividedmtemstmtheﬁ*adtotlandsoughtto _
be partitioned, has sold to another person a specific tract by metes
and bounds out of the common land, and executed to the purchaser -
a deed of conveyance, purporting to convey the whole title to such -
specific tract to the purchaser in fee and in séveralty, the land de-
sa‘ibedmwehdeedahaﬂbeallottedandsetapartmpammnto‘
sich purchiaser, his heirs or assigns, or in such cther manner as shall
make such deed effectual as a conveyance of the whole title to such
segregated parcel, if such traet or tracts of land can be so aliotted or
set apart without material injury of the rights and interests of the
other co-tenants who may not have joitied in such’ conveyahce. In all
cases'it is the duty of the referees, in making partition of land, to




< ) i E !l n . - l l I l I-l_. i' i l
the share of each co-tenant, s¢ as to embrace as far as practicable

the improvements made by such co-tenant upon the property, and HLL }VU
the value of the improvements made by the tenants in common must.

be excluded from the valuation in making the allotments, and thet QTRIKEMT'
land must be va!ued wztthout regard to such i;npmvements in case

Comment. The portion of former Section 76U that 'pro\ride:i'far divisi'm
of the prope rty by the referee in accordnnce with the rights of the parties

is continued in Eection 873 21'0. relat:lng to enplaymnt of a

573.130.
tion of the divided pertions by lnndmrks ib not cont:lmeﬂ because it is

surveyor is continued in Section’ '.ﬂhe porticn relating to designa-
obsolete. The portion of fo;mer Section ?Gia that pm?iﬂed for. aeaigmtm |
of pubnc and printe nys u mparseded b:.r Bection 873.090, uung come
parable provisiun. ‘

The portion of former Section 761+ ‘that. pravided for division in such a
maﬁner as to effectuate prior purported emvpmee; i_s ‘_centinued in Section
873.230. | - |

The poft;i_on' of :‘éme:'séction 764 thet fﬁﬁfcvide’& for division in such a
manner as to 'all._c-cate.' improvements to the parties making the -‘-:’:mp_zfcvenents

is continued in Section 873.220.

Code of Civil Procedure § 765 {_repjg_aled}f L

ing therem the manner in wh:ch they e'«ceeuted ﬂle:r trust and de- :
seribing the property divided, and the shares allotted to each pafty,
with a particular description of each share. Any party to the action, -
artcr gwmg at lc1st ten days nutice in writmg;‘to ﬂ:e aﬁmmﬂes ‘

Ak I
STRikEDY T

Comment. The first sentence of former Sectlon 765 is continued in

‘Section 973. 2. 80. The second sentence is continued in Section 873 fﬂ (a).

-




Code of Civil Procedure § 766 {repealed}

F66+

appoint new referces. Upon the report being confirmed, judgment must be rendered that such
" partilion be effectual forever, which judgment is binding ahd conclusive:

1. On all persons named as parties to the action, and their legal reprcsentauvcs, who have
at the time any interest in the property divided, or any part thereof, as owners in fee or as.
tenants for Jife or for years, or as entitled to the reversion, remainder, or the inheritance af
such property, or oy part thereof, afier the determination of a pasticular estate therein, and
who by any contingency may be entitled to a beneficlal irlterest in the propesty, or who have LL
an interest in any undivided share thereof, as tenasts, for years o for iife; : ﬂ

2. -On all persons not in beng at the time said Ju&gmeﬁt is eritered, who have any interest

. in the property divided, or any part thercof, as entitled [to the reversion, remainder or the . )
* inheritance of such property, or any part thcrenf after tha determinstion of 4 parncnlar estale
therein, and who by any contingency may be catitled 1o 8 beneficial initerest in the
. * provided, 1hat in case sale has becn made under thc ions of this ¢
shall pmwdc for keeping iritact the share of the proeee )
parties not in being at the time are or may be mti!hd iultli "
: may take possession thercof; o
i ' 3. On all persons interested in the property, who mty be nnhwrm. to ﬂwﬁ
‘ bech giveni of the action for partition by publication; : ‘

4. On-all other persons claiming from such parties or petsons,or either of them.

And 5o jodgient is invalidated by reason of the death of any party: ‘before final Jndgmmt
or decree; but such Jjudgment or decree is as conclusive against the hcirs, lepal reprcscntatwes, _
or assigns of such decedent, as if §t hud been entered before his death. : -

If during the pendency of the action, and before ﬁhai jndgment therein, any of the
cotenants hus conveyed to another person his intercst, ior any part of his interest, such

. conveyance, whatcver its form, shall. be deemed to havé passed to the grantee any lands
which, after :ts cu:cutmn. mny havc been set. asuie 16 thc sr&nmr :u m!ty, or such

2

_ m The first sentence of formr Section T66 is superseded by
Section 873 %(h) The secand senfcnm 1s mrpeueded by Bection

873, a?cj Bubﬂimims (1)-(11-} are Mﬁnu&d 11'1 Sect!zen B'?k 210

with the meption ‘of tha last port:l.on nf uuhdivisiaﬁ (2) rtlnting to
prmrntion of thc ahue af pnrtien not 1:: h.:l.ng. which. is superseded by
Section 873.340(v).
The paragraph of former Sectfon 766, ralatins to_th
- judgrent on persons who die or becoms i.ncnnpetmt, ] ’j it

because general prmrisims of law uﬂuqmtely cover t.hs duth .of pcrty. . See,
Sections 385 (gsneral provisicns), 669 (denth after subaissia

, 'fﬁiﬁct), 903 (appeal). Tt sheuld also be notad ﬁiat,tn the case’ of . Joint
¢ . tenacy, death activates the right of survivoiship, | -

The laat paragraph, telating to tha affact of the judsnant
@ontinwd B

.-C T odm’ casg of a conveyance, is

since it duplicates the effect of the lis pehdens provi

—/2L—




Code of Civil Procedure § 767 (repealed)
6 '

{

Comment. VNSNS Forner Section 767 1s@emﬁinueg'

n-tenant_ in affected by the partition judgment _ti_o the seme extent as any othar
party or nonparty. See Chapter 9 (ccamsncing with Ssction 874.210) of Title
}0.5 of Part 2 of the Code of Civil Procedure relating to the effsct of the
udgment., . -

Code of Civil Procedure § 768 (repe. a'le'd[;

Comenren

‘his assistants, when employed, must be ascértained and allowed by : !

the Court, and_l the amount thereof, togeth?r'ﬂ*ith_ the fees allowed ‘STR'W T

vy SIS asttebmdo—the-relerecaMst-berapliertioned- | : _ fmurfmf.'
79:348 concprmi "
oSt

873. 1o (Services . - {m g
‘of  thi 4,010 {costs incurred XN
of third persens) BT ( employment andd .
ment of costa), providing Torjequitadble apportionment of the fee and expenses

of the referee and surveayor.

Code of Civil Procedure § 769 !rgz' __u}.ed!

Comment, Former Section 769 is conﬂlinued in substance by Sections
= tien for cosls
. 873,260 (liens) and 874.120 (wenpmumhedi®), providing for continuation
C of a lien on the share of a party but making the lien subordinate to other

liens for costs of partition.




( Code of Civil Procedure § 770 (repealed)

Comment, The substance of former Section 770 is continued in Sectiom

873, 830,

Code of Civil Procedure §"7'Tl {repealed)

plied under the d:rec'ﬂon of the court, as follnws |
- 1. Tu pay its ju&t pmporﬂnn of the general cnsts of the actmn
2. To pay the costs of the reference;

3. To satisfy and eance} of record the several Hens in thmr order

o of priority, if entitled to priority over the lien under which the own-

! ~er’s title was obtained, by payment of the sums due and-to become
‘due; the amount due to be verified by afﬁdawt at the tlme of pay-

ment;

CHAR N
STRIKEDUT

Ccmnent ’rhe suhstance of former Section 771 15 continued in Section
rovidin

873.820 with the exception of the portion of subdivisim {3}
for determination of the amount due by varified afﬁdavit ) which is not

continued,

Code of C1lvil Procedure im (repealed)

ment of the amount of such tien, the Court may, in its discretion, { G -
order such securltles to be ex]miJsted beforb a distributlon of the pm- STR_JKkOM Y‘

Comment . - Former section 772 i% tinued,‘—
the llanholcgr ; ¥




Code of Civil Procedure § 773 {repealed)

securitics takon. hy the réferees, or any part thereof, must be dis- ﬁ[_L IN
iributed by them to the persons entitled theréto, whenever the Court

so directs, HuL in case no direct!un he gwen. ail o such pmcecd:s and_: STR:’ KEDUT

Comment. The first sentence of former Section 773 is superseded by

' . : )

Bection 873.810. The second sentence, prcviding for d‘epbsit of proceeds
S in court, if no direct.ion is given, 1s not continued- 3 direction will be

given in avery case under Section 873 810.

Code of c;vuzrfoceéure.iﬁh_' (repenlea)
C V‘ .'_ |

to. persons: who are'pwties tathe action, whe

or iumwn ar kamwn. -
are paid into courts, the action may be continued as betwren such
parties, for the determination of their respective claims thereto, which
must be ascertained and adjudged by the court. Further testimony
may be taken in court, or by a referee, atthedlscretmn of the court, }
and the cma't maar lf neeessary requjm such part:es w prc-sent the

ALk
STRINEOUT

Comment . romer -Se'c'pmn 74, pfoviain_é far:'-a,égmﬁimaneé' for determina-

tion of claims to proceeds, is not _,c'mtihﬁe& becmie it 'i-s" unnéce‘ssary.

Code of Civil Procedure § 775 (repealed)

i musd b m.:dr- at public aucmn to the hlghest bzfider urmn :muce
given in the manner required for the sale of real property on execu-
L m unluss in the opinion of the court it would be more beneficial
to the parties interested to sell the whole dr some part thereof at -

AL

private sale; the court may order or direct sitch réal property, or ;g:y' - *M_)
part therecof, to be sold at either publie auction or privite sale as the . co s
referce shall judge to be most beneficial to all parties interested. If QTRIKECYT

sold at public auction the rotice must state the terms of sale and if
the property or any part thereof is to be sold subject to a prior es-
tate, charge or lien, that must be stated in the notice. If the salc is
ordered made at e:ther pubhc auct:on or prwate sale, the salc at



Comment. The portion of former Section T75 providing for sale at
public or private sele as will be more beneficial tc the parties is con-
tinued in Section 573.526; The portion of former Sectien 775 that pro-
vided for partial publie_ and partiel privat_e-j sale is contlnued in Section
873.530. | |

The portion of former Section 775 prmriﬂins for notice of public sale
in the manner required for sale on execﬁtion is continued in. Sectim 8?3 640.
The portion prescri‘ni.ng the contents of the notice is superseded by Section
873.650. | | |

The portion of fermer Seetiun 775 - requiring tha condnct of sales at
private sale to be in the manner of private gales of Est;‘be‘s of decedents
is continued in substance in Section BT3.650,§- which- adopts relevant portibns

of the Probate Code,

Code of Civil Procedure § 776 (repeaied)
.
. may be aflowed for the purchase money of any portion of the premise '.

of which it may direct & sale on credit, and for that portion of which
the purchase money is required, by the provisiom hereinafter con-

ML i
STRIKECLT

Comment., The portion of former Section T?G authorizing the cdurt to
direct the temms of credit for & sale is. continued in Beetion 8?3 630. The
portion providing for investment for the beneﬁ.t of unlmm owners, infants,

and the Like is superseded by Section 573_.510_# granting the court full

authority over the disposition of the proceeds of sale.




Code of Civil Procedure § 777 (repealed)

o (A 10
Sreigpour

whole, or mnvement portinns of the purchase mpney, ﬁf such parts- -
of the property as are directed by the Court to-be sold on eredit, for-
the shares of any kinown owner .of full age, in the name of such pwner;
and for the shares ofan mfant, ln the namo!theguardiannfmch

¥

come-nt. 'rhe portim of former. Section ™7 providing for collection

of the security by the referee is continued 1n Sactian 573 750. The _portion

that specified in vhose nlu the leeurity 1! 10 be takan is not continued
becaunse 1t is me&sury. The port:inn pmiding ter taking seeurity in
the name of the cmmt:r clerk is. not cantimwﬁ heeause 1t s 1nuppropriate
under modern conditions.

N

Code of Glvil Procedurs § 778 (repenled) -

tate has been sold, isentiﬂedto receive: suchsumasmaybedwnad -
a reasonable satisfaction for such estate, and which the person so
entitled may consent to accept instead thereof, by lan instmment in -
wntmg, ﬁlod w:th the Clerk of the Court. Upon ?.he .

Caunent . romer Sectim

conditions, See Scdun :rs.ﬂo o.nd Con&mmﬂ' f-herc'l‘a




™

)

Code of Civil Procedure § 779 (repealed)

55
- +H-such-aohvent-be-net

given, liled, and entered as provided in the last section, at or hefore .
a judgment of sale is rendered, the Court must ascertain wnd deter- ﬁ}J_ n
mine what proportion of the proceeds of the sale, after deducting - ,

expenses, mn be a }ust and rea.sormble sumi ta be allowed on accoum ‘ STRIKEOUT

Comment, The substance of former Section 779 is continued in Section

873.840(a).

- Gods of Civil ?ro;g_a_miq'aa (rejéa,le.a)

'c:nnent. The auhstan&e of former Secﬁioﬁ 780’ is continued in Section
873.810, providing for court order for the dispositian of proceeds for the
benefit of the persons entitled to ‘them. Se:.-. alss Sectien 273, #40.

Code of Civil Procedure § 781 (repealed)

or cuntmgunt future right or ost-zte in any qf the pmpmty s‘n}d the_
court must ascertain and settle the. prognrtibnai value of such con- |
‘tingent or vested right or estate; and must direct such pmpurtiun of
the proceeds of the sale to be invested, securéd or paid over, in such
manner as 1o protect the rights and:interests of the paitics; or
whem property is subject 10 a life estate with remainder ever, the
court ‘may’ divect the entire proceeds of ‘the sale.of such: interests
to be paid to a trustee to be appointed by the court, updn security
satisfactory to the court, to be invested and reinvested, the income
-~ thereof to be paid to the life tenant and the corpus of the trust estate,
upon the termination of the life estate, to be delivered or paid to the
remaindermen as in the decree determined; and the court shall retain
jurisdiction for the settlement of the accounts of such trustee and in

ALL
WRIKEOL T




a7

Comment. The first portion of former Section 781, relating to protec-
tion of the rights of persons having' veatéd or contingent future interests,
is continued in Section 8?3.890@). The last pérti_on of former Section 781,

relating to treatment of a life 'ésté_.te, is superseded by Section 873.846¢)

Code of Civil Procedurs 5;132.(repea1edi‘

Comment, The first portion of f‘omer_é Section 792, requiring that the

terms of sale be known at the time of sale, is continued in substance in

“Section 873.650, 'pro'viding that the not:’lée:of énle contain the principal

terms of sale. The Iuat portim, requiring thu.t sspnrata farma or Lots be
sold aeparntely, is superaeded by Section’ 873 620. uhich profvi.des for
separate sale of known lote or parcels unle;ss the interests or rights of the

parties will be mat'é.rially prejudiced thereby.

Code of Civil '--me”dm § 783 (repealed)

Yoo

person for the boneﬂt o either of them, can be- interested in any pur- [ ﬁ[..l N
chase: Hor can a guardian of an infant party be mtere-sted in the q 7
purchase of any real property, being the subject of the action, ex- TRIKEQUT

ot tiis peukion aRevoid

Comment. Former Section 783 is ‘supersi.eded by Section 873.690.




Code of Civil Procedure § 78k {repealed}

-
referoed must report the saﬁm to the ecirt, with a deseription of the different - &
parcels of land sold to ench purchaser; the name of shie purchaser; the priee pags

or secured; the teems and eonditions of the sale, and the seeurities, it any, tokep
The report must be filed in the ollice of the elerk nf the county in which the action
is brought. Thercafter any purchaser, the referce, or any party to the action, may.
upon 10 days' notice to the other partica who bave appeared (hergin, sod also o
the purchaser if he be not the movtag party, move ihe couri (o ¢onfirm or set agide
sny sale or sales so reported. Upon the hesring, Lbe donrt must examine the re-
turn end report end witnesses in relatlon to the same, and it the procecdlngs were
unfrir, or the sum bid dispropartionate to the valie, and if it sppeary thet a som
exceeding such bid at least 14 pereent, exelusive of the cxpenies of 8 new sale, IGAY
be obtained, the court mey vacate the saie and direct Auother 1o be had, of wiieh no-
tice must be given, and the sale conducted in ail reepects ag it no previous sale had
taken place. I gn offer of 10 percent more iu emount 1han that samed jn the n- -
turn be madé to the court, o wrlling, by n responsinle’ person, it J= infhe discre-

AL 0
YTRIKEDUT

~order-a-newr-nide-

Comment. The portion of former Secti;:-n.?ﬁh relating to the referee's
report of sale and its contents .{s conti-nuéd in S’eétién-a?a 710, The |
portion relating to the motion ta confirm the report is continued in Sec-
tion B'?3.T20. The portion relating to the confirmation hearing is super-

seded by SECW |
e porcion relating to notice of resale is continued

in Section 873,640, The portion relating to im:reased offers is
superseded by Section 873,740, :

Code of Civil Procedure 5 785 (rgpgaled)
785~

directing the reflerees to execute conveyanees and take securities /-

pursuant to such sale, which they are hereby authorized to do. Such ﬂ/\L /i
order may also give directions to them respecting the disposition of

the proceeds of the sale. If the purchaser, after the confirmation of { 3T®/ KECLT
the sale, refuses to pay. the amount of his bid, the referees may again

sell the property at any time to the highest bidder. and if any loss is

occasioned thercby the referees may recover the amount of such Joss

and the cost from the bidder S0 refusmg, or the referees, without

Comment. The portion of former Sectian 785 providing for the court-
ordered consummation of sale is continued in Section 573.75§(a). The
portion authorlzing the order to give direcfims ;oncerning the disposition

of proceeds is continued in Section 873.750{b). The portion of former
- Section 785 re



( Code of Civil Procedure § 786 (repealed)

The substance of former, Section 786 16 continued in Section.

Cmme'nt .

873.770.

Code of Civil Procedure § 67 (repealed) -

AL w
STRIKEMT

87~

" property i nn:,r way- who shall have been famed as partues m' the action, and agninst all such
partws and.permns as’werc unknuwn,_zf thc summons wns Scwcd hy pubhcaimn, nnd ngamst

g

Commsnt. The pnftion of former s.ctm 787 that provided for
recordation of cotveyances is coutinued i& Section 873. 790. The portion
of former Section 787 that specified the .kf.e; of the recorded con
veyancss is continued in Seetion 8714.210, ﬁhich ie phmud in terma of

tha nffunt of the judsnent.

Code of Civil Procedure § 788 (repealed)

ALL
'_S‘Wmsac{?‘ -

o legal representative within it, the same must be invested In bonds

Former Section 788 is superseded by Section 873.810,

Comment .

‘.
..




T

N

e
~

Code of Civil Procedure § 789 (repealed)

LALL N
STRIKEOUT

an investment of any such proceeds is made, & must be done, except
as herein othcerwise provided, in the name of the Clerk of the county
where the papers are filed, and his successorsm office, who must hold

Comment., Farme_x S8ection 78_9, provid:itilg' for security io the name of the

county clerk, 1s not continued because 1% iﬁ outmade&'.and inappropriate

under modern conditions.

Code of Civil Procedure § 790 (repealed)
? | |
irmtrl.:met - mlder their hands.deli\#emd to thereferees,
ares and proportions to whichi they are respectively .

shares and proportions have been previously ad-
: must be taken in the names of

agree upon the sh

entitled, or Whén . N eitics
i by the Court; such secu = U ‘
judged by the 1 titled thereto, and: must be

‘and payable 1o the parties respcc@iw:ely entitle

. Ccmment., Former Section 790, proviﬂiuflg\ for agreement of parties as
to their shares; i3 not continued because it 18 unnecessary.

Code of Civil Procedure § 'El; pe aled) _ :
191 : , ‘ e Gleritinwhent

his successors n office, must receive the iﬂh‘:f*est and priticipal g8 it FAAA IV
becotnes due, and apply and invest the sarne ag the Court may direct; QTR K EouT

and must duposit with the County Treasufer all sceurities talen, and
kecp an account in a book provided and kept for that purpose, in the




Comment. Former Section 791, relating to the dutles of the county

(- clerk in making investments, is nct continued because it 1s outmoded and

inappropriate under modern conditions.

Code of Civil Procedure § 792 (repealed) :

without prejudice to. the rights and interests of some of them, and a ﬂ L4 /IU
partition be ordered, the Court may adjudge compensation to be _
made by one party to another, on account of the inequality; but such g R ! K EO CLT‘

) compensation shall not be required to be made to others by owners
unknown, nor by an infant, unless it appeuars that such infant hos
personal property suflicient for that purpose, and that his interest
will be promoted thercby. And in all cases the Court has power to

B )

Comment. The substance of the first ésent.encgpf former Section 792,

relating to owelty, is continued in 'Sécti®-873.250'. The substance of the

N

gsecond sentence, relating to other cmpéné&tory adjustment, 18 continued in

Section 872,140,

Code of Civil Procedure § 793 (repealed)

by o eforee ki the sl 100 aeperl gurien, o e el { g
Teieree m 1an, or e S :
o i ointed. for i the tetion troneiirmthe e ) IR ECUT-

Ff

Comment. Former Section 793, relatizjg to the proceeds of sale for the

share of an infant, is not continued b'ecauise it is cove;'ed by other more

genaral ‘provisions .

ey




( Code of Civil Procedure § 794 (repealed)

ment of ihe estate of an insane person, or other person adjudged in-
capable of conducting his own affairs, whose interest in real property
has heen sold, may receive in behalf of such person his share of the
proceeds of stch real proporty from the referees, on executing with.
sufficient surcties an undertaking approved by a Judge of the Court,

- that he mil falthfulfy dmhmgp the frust npused in hn’n and will

ALL )
- STRIKEDUT

Comment. Former Section 794, relatilz'sg to the proceeds of sale for
the share of an inégmi:et_ent, is not contifued because it is covered by

other more general prov.isiom. -

‘Code of Civil Procedure § 796 (repealed)

pended by the plaintiff or either of the defendants, for the cominon
benefit, fees or |of| reforees, and other disbursements, must be paid
by the partivs respectively ‘entitled .to share in the lands divided, in
proportion to their respeetive interests therein; and may bé mcluded
and specified in the judgment. In that case they shall be a ltenion the
sevcral shaies, and the judgment may be enforced by execution -
against such shares, and against ather. pmpertﬁr held by the respoece

live partms When, however, htlgatlan arises’ betWeen same nf the ,

AL
STRiKECUT

Cannent. The port.lon of fomer Section 796 rﬂlating to the costs of
partition expended for the comnon henefit. is continued in Section 874.010,
The porticn_ requi;ring payment- 'by t‘ne pa_'z__-ti_,_es 1n-..;gropertion to their
interests is ::ontinued in Section 8?1&.'096';. The portion reﬁ_uiring inclusion
of costs 1ﬁ the judgment is superseded by?Seétion 8’%’«*.110, requiring

~inclusion only of unpaid costs. |

C' ' The portion of former Section 796 providing for a lien for costs 1is

continued in Section 87k.120. The portion providing for execution to




The portion of former Section 796 that provided for appropriate allcca-
tion of expenses of litigation between only some of the parties is continued

in the general provision for equitable apportiomment of Section S74.0#49.

Code of Civil Procedure § 798 (repealed)

zarily prosecuted or dafmded by any ote nf tht* tenants in com.mun.
for the protection, conlimmation, or perfecling. of the title, or setting -
the boundisios, or making a. sutrvey or mrwys of the cstate parti-
tioned, the Court shall allow to the partics to the action, who have
;,u.i the expense of sach litization or other proceedmrrm all the ex-
spdns neeessarily redrred therein, except counsel fees, whlch shall
h e eerid to thr- coTnmon bnnvﬂt of the: othpr f;enanta in common,

with interist. ihercon from the date of makmg the said expendztmes
and in the same kind of money expended or pajd. anl:l the some must
be pleaded and allowed by the Court, and included in the final jude-
ment, and sha]l be a llen upun the share uf eneh tenant mbpcctwa_}y,

AhL
STRIKEGT

s

Comment, The firat portion of f‘omer; Seetion “?98 relating to the

expenses for the cepmon benefit of prosecuting or &efending related actions

is continued in Section 87?4 020 except the portica excluding counsel
feeg which is not eantinuad. Tae proviaidn relntim to reimburse-

ment "in the same kind of mone;r" is not cmtinued hecause it 1s obsolete.‘
The provision relating to pleading the expénses 18 not continued becmuse
the general procedure for. allowance of costs is adaquate.

The last por’tioﬁ of former Sect‘ion T93' relating-to enforce::ent. of the

costs alloved is continued in 3ect1:ms 8 ?4_110 (unpsid coats inciuded in

Judgment),; 874, 120 {i5en for eaﬂ'ﬂ- g

874,140 (ex.ecution to enf‘orce Judgnent)




o

Code of Civil Procedure § 799 (repealed)

ance or cernﬂcate of utle of the pmperty to be partlhuned ora hti-
gation report or gusrantee as to the necessary partxes to the action,
the plaintiff may procure one beforu mmmenc!ng the action, and
may, in his complaint, state that he has done so, and that the abst:ract, _
policy, certificate, report or guarantee is subject to the mspectmn and -

use of all the parties to the action, designating & place where it will

i

be kept for such inspection. Otherwise the court Inay, Hpon applica- / /U
tion of any one of the parties, authorize him tp procure an abstract, _
policy, certificate, report. or guarantee, which, when made, shall e | JTRIKEOUT

kept at some place designated by the court for thdmspectmn and use
of all parties, any of whom is entitled to make a icopy therebl‘.‘ The
expense reasonably incurred in procuring siich abstract, policy, certifi

cate, report of guarantee mist be allowed to the'party incurring 11, _
wit‘n mtemst memon Irom the mmmencement of ihe action, if it had_ .

C Comeent. The portion of former'Sectigon 799 permitting the parties
, to obtain & title report is superseded by'Sectinn‘BTE 220. The portion
allowing the expense or the title repurt ns part of the costs of partition

is continued in Section 87h 010(6)

Code of Civil Procedure § 800 (repealed)

be miwio by an_n.} coﬁrpétont searcher of rccc-rds | nnﬂ necﬂ

= - v - : ) - ) n t "
titied by the Recorder or other officer, but mstegd theraaf i¥ nz;sfe;e o
wnhed by the afﬁdawt of i.he pnrsmz making iti 3

/?AL N
ITRIKEOL

Camment, Former Section 800, mhtinﬁ to thé Setrcher of records and

correction of a title report, is not continued hecause 1t is outmoded and

inappropriate under modern conditions.




Code of Civil Procedure § 801 (repemled)

under the diljection of the Cowrt or the Judge thereof, Dy a pirty gm, KEO-’-{‘T"

Comment. The substence of former Sgétion--'&()l is continued in Secticn

874, 030,




