#5380 12/31/74
Memorandum 75-7

Subject: S8tudy 39.120 - Enforcement of Judgments

Attached to this memorandum is a revised draft of the Enforcement of
Judgments title. The statute has been revised to reflect decisions made
by the Commission at the March 1974 meeting and the corments of Professor
Riesenfeld. The title haz heen reorganized ard some new materiasl has been
added (see Chapter 8 on supplementary procedures}. The sections are dis-
cussed in their Comments; frequently additicnal background material and
problems are discussed in the Notes following the Comments. At the meeting,
we plan to consider the title section by section.

Also attached to this memorandum is a copy of Memorandum T4-25 on
third-party claims which was prepared last spring but never considered by
the Commission. The staff was not able to draft the chapter on third-party
claims before the problems dlscussed in Memorandum 74-25 are resolved.

An appendix containing Code of Civil Procedure Sections 681-689d and
691-T2ke is attached to the statute. We have not provided the sections on
exemptions (Sections 690-630.52) since the Commission has postponed its
consideration of exemptions until the federal law is certain. Note that
the appendix conteins the law as of January 1, 1974. Where 1974 amendments
are ilmportant, they are discussed in the Comments or Hotes to related
sectlons in the draft.

Respectfully submitted,

Stan G. Ulrich
Iegal Counsel
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404-140

TITLE 9. EWFORCEMENT OF JUDGHENTS

" CHAPTER 1. OCENERAL PROVISIOHS

§ 701.010. Short title
701.010. This title shall be known and may be cited as the En-

forcement of Judgments Law.

Note. The Comment to this section will provide an overview of the
remedies provided for the enforcement of judgments.

404~141

§ 701.020. Enforcement of judgment for the payment of money

701.020. A judgment for the pavment of money may be enforced pur-
suant to Chapter 3 (commencing with Sectlon 703.010) through Chapter 8

(commencing with Section 708.010).

Comment., Section 701.020 is new. It simply refers to the chapters
of this title which provide the varicus means available to a judgment
creditor to collect a money judgment. See also Title 11 {(commencing

with Section 1710.10)(enforcement of sister state and forelgn money
judgments), '

404~142

§ 701,030. FEnforcement of judgment for the possession of perscnal
property

701.030, A judgment for the possession of personal property may be

enforced pursuvant to Article 3 {commencing with Section 708.210) of

Chapter 8 and Article 1 (commencing with Section 710.0l0) of Chapter 19.

Comment. Section 701,030 refers to the articles in chapters of
this title which provide the means for enforcing a judement for the pos-

session of personal property.



§ 701.040

404-143

§ 701,040, Enforcement of judpment for the possession of real property

701.040. A judgment for the possession of real property may be en-
forced pursuant to Article 3 (commencing with Section 708.210) of Chap-

ter 8 and Article 2 {commencing with Section 710,110) of Chapter 10.

Comment. Section 701.040 refers to the articles in chapters of
this title which provide for the enforcement of judgments for the pos-

session of real property.

404=145

§ 701.050. Enforcement of judgment for the sale of property

701.050. A judgment for the sale of real or persconal property may
be enforced pursuant to Article 3 {commencing with Section 708.210) of

Chapter 8 and Article 3 (commencing with Section 71(.210) of Chapter 10.

Comment. Section 701.050 refers to the articles in chaptexrs of
this title which provide the means for enforcing a judgment for the sale

of real or personal property.

404-146

§ 701.060. Enforcement of other judgments by contempt

701.060. A judgment requiring the performance of any act not de~-
scribed in Sections 701.020 through 701.0G30 may be enforced by a con-
tempt order pursuant to Articlie 4 (commencing with Section 710.310) of

Chapter 10,



§ 701,060

Comment. Sectlon 701.066 refers to the article in Chapter 10 which
provides the means for enforcing a judgment other than a judgment for
the payment of money, the possession of real or personal property, or

the sale of property.

998-828

§ 701.070. Time for enforcement of judgment; installment judgments

701.070. {a) Except as otherwise provided in this section and in
Section 701,080, ac judgnent shaell be enforced and no sale or delivery
pursuant to such judgment or to a writ issued pursuwant to such judgment
shall take place more than 10 years after the date of entry of such
Judgment.

(b) Where a judgment is payable in iInstallments, the period pro-
vided in subdivision {a) shall be measured as to each installment from

the date such installment became due.

Comment, Sections 701.G70 and 701.080 supersede former Sectioms
681 and 685, Together, they provide a basic 10-year period for enforce-
ment of a judgment and a simple but exclusive procedure for extending
within that period the effectiveness of a judgment for another 10 years.
In addition, subdivision {b) of Section 701.070 preserves the rule that
the perlod applicable to the installments under an installment judgment
commences on the date each installment becomes due. However, several
important changes should be noted. First, former Section 681 spoke in
terms of when a writ or order for the execution or enforcement of a
Judgment could be issued. Iwplicit in this rule was the corollary that
a writ timely issued could be enforced after the 10-year period. See,
e.g., James v. James, 84 Cal. App.2d 115, 190 P.2d 219 (1948)(execution

may be 1ssued on judgment payable in installments for all amounts ac-

crued during entire period prior to date of application). However,
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§ 701.070

former Section 685 suggested that enforcement after the applicable
period was a matter which was subject at least to the court's discre-
tion. Whatever the prior rule, subdivision (a) 1s intended to make
clear that enforcement 1s limited to a basic 10-year period. At the end
of the period (unless the judgment has been renewed), process previously
issued beccmes void.

Second, it should be noted that, unlike former Section 631, Section
701.070 does not provide for tolling for any reason. Ten years should
provide ample time to enforce any judgment; moreover, Section 701.080
provides a simple procedure enabling a judgment creditor to extend the
life of the judgment for an additlonal 10 years. A judgment, or portion
thereof, which is not enforced within these periods is in effect dis-
charged under these provisions,

Section 701.080 permits the judgment creditor to extend the en-
forcement period for another 10 years. Analogous to the former action
on a judgment, the judgment creditor must act within the initial 10-year
period during which the judgment 1s enforceable. Compare Section 337.5.
However, all that is required is that, during the ninth year after the
date of entry of the judgment, the judgment creditor file with the court
which rendered the judgment a statement that he iz extending the effec~
tiveness of the judgment. Ho action is required, and such extension is
not subject to judicial review, On the other hand, if the judgment is
not extended in the manner provided, it 18 in effect discharged 10 years
after its date of entry. WNo provision is made for discretionary en-
forcement (compare former Section 685), and no action on a judgment
entered in this state is permitted. See subdivision {c) of Section
701,080, . Compare Section 1710.60 {action on sister state judgment
authorized).

Note. Sectlons 701.070 and 701.080 attempt to implement the tenta-
tive policy decisions made at the ifarch 1974 meeting. We will deal with

the issue of priorities under a judgment lien after remewal in Section
674,

Professor Riesenfeld has commented that it seems unnecessary to
provide an extension procedure that has nco substantive limltations. He
suggests that either the judgment creditor should be required to show
that extenuating circumstances require extending the enforcement period
or the pericd should simply be increased to 20 years without the act of
the plaintiff.

dym



§ 701.070

When the matter was discussed previously, it seemed to be assumed
that we were dealing with money judgments. This section is not so
limited. Do we need to make clearer that Sections 701,070 and 701,080
apply to judgments generally, and should such a rule be provided in the
first place?

$98-830

§ 701,080, Extension of judgment: action on judsment prohibited

701.,080. (a) Within one year prior to the expiration of the 10-
year perlod provided by Section 701.07G, the party 1n whose favor judg-
ment is given may file a statement with the court which rendered the
judgment, The statement shall identify the original judgment by stating
the title of the court and cause and number of the actlon, the date of
entry of the judgment, the names of the judgment creditor and the judg-
ment debtor, the amount of the judgment and where entered in the judg-
ment book, minutes, or docket and shall state that the effect of the
original judgment is extended. If the statement is timely filed by the
Judgment creditor, the judgment may continue to be enforced until 20
years after the date of entry of such judgment.

{b) The clerk of the court shall file the statement in the file of
the action and note that the judgment has been extended in the judgment
book, minutes, or docket.

{e) No action may be brought to enforce a judgment which has pre-

viously been entered in this state.

Comment. The effect of Section 701.080 i1s discussed in the Comment
to Section 701.070.



§ 701.090

368-223

g 701.090. &tay of enforcement without bond

701.090. (a) Upon the [ex parte] application of the party agalonst
whom judgment 1is rendered, the court in its discretion may stay without
bond the enforcement of the judgment or any order issued thereon.

{b} Where enforcement of the judgment would be stayed on appeal
only 1f a bond were given, enforcement of the judgment may be stayed
pursupant to this section for no more than 10 days in a justice court or
no more than 30 days in any other court,

(c) Hotwithstanding subdivision (b), if a motion for a new trxial or
for judgment notwithstanding the verdict is pending, enforcement of the
judgment may be stayed until 10 days after the determination of the

motion.

Conment. Section 701.090 is substantively the same as former Sec~
tion 68la. See generally 5 B. Witkin, California Procedure Enforcement
of Judgment § 84 at 3433 (2d ed. 1971); E. Jackson, California Debt
Collectlon Practice § 17.65 (Cal. Cont. Ed. Bar 1968). Section 701.090
does, however, make explicit that the stay provided for here may be
granted [ex parte and] without bond. Section 701,090 provides a stay
for very limited periods of time. Of course, nothing In this section
précludes the parties from stipulating to a stay for a longer period.
Moreover, 1f a judgment debtor appeals from a judgment, he may also ob-
tain a stay of executlon pending appeal although this usually requires
the giving of a bond. See Section 916 et seq. See also Section 1174
{(mandatory five-day stay under certaln circumstances in unlawful de-
tainer proceedings).

Note. We redrafted this sectlon after the March 1974 meeting in an
effort to make it a little clearer. In reviewing the section, we also
came to the conclusion that the perlod of the stay provided in subdivi-
sion (b) must commence on the date the stay is granted. We belleve sub-

division (b) now so provides. We also have included (in brackets) an
authorization for ex parte issuance.
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§ 701.090

Questions:
1. Should a stay be granted without bond on the judgment debtor's
ex parte application?

368-224

§ 701.100. Lnforcement after death of judgment creditor

701,100, Where the judgment creditor dies after entry of a judg-
ment, the judgment may be enforced upon the application of his excutor

or adminlstrator or successor In Interest.

Comment. Section 701.090 reenacts without substantive change para-

graph 1 of former Sectilon 686.

368-225

§ 701.110. Enforcement after death of judgmeant debtor

701.110. (a) After the death of the judgment debtor, a judgment
for the payment of money may only be enforced as provided by Probate
Code Section 732.

{b) Notwithstanding subdivision (a), a judgment creditor may en~
force by foreclosure any judgment lien acquired prior to the death of
the judgment debtor and any attachment lien agalnst property which is
transferred by his judgment debtor prior to death.

(c) After the death of the judgment debtor, a judgment for the
possession or for the sale of real or personal property may be enforced
against che executor or administrator In the manner provided by this

ticle.



§ 701.119

Comment. Section 701.110 reenacts without substantive change
paragraph ¢ of former Section 686. Probate Code Section 732 permits
claims to be filed and permits sale where levy has been made before
death, but 3 new writ of executlion may not he issued or levy made after
death. Subdivision (b} however, continues two rules that mitigate this
effect: One, prior law recognized a right In a judgment lien creditor
to briag an equitable action to foreclose his lien on the death of the
judgment debtor. Corporation of America v. Marks, 10 Cal.2d 218, 73
P.24 1215 (1937). Two, prior law also permitted a judgment creditor to

enforce an attachment lien acquired prior to death agalnst property
which had been transferred to a third perscn by the judgment debtor.
See Everett v. Haynmes, 94 Cal. App, 31, 270 P. 458 (1928). See also
Hibernia Sav, & Loan Soc'y v, London & Lancashire Fire Ins. Co., 138
Cal. 257, 71 P. 334 (1903).

Note., Section 701.110 attempts to implement the tentative policy
decisions made by the Commission at the iarch 1974 meeting. Professor
Riesenfeld has suggested that it may be desirable instead to repeal Pro-
bate Code Section 732 and incorporate its substance here.

Question:

1. Should the attachment lien be continued and made subject to
foreclosure after the judgment debtor's death where there is noc trans-
fer?

405-484

§ 701.120, Contribution among judgment debtors; repayment of surety
by principal; enforcement:; notice, filing, and entry

701,120, (a) Whenever one of several joint judgment debtors pays
more than his share of the judgment, he may compel contribution frowm the
others.

(b) Whenever a judgment is agailnst several joilnt judgment debtors
upon an obligation of one of them as securlty for ancther and the surety
pays the judgment or any part thereof, the surety may compel repayment

from the principal.



§ 701,120

[(c) The persom who pays more than his share or the surety is
entitled to the benefit of the judgment, to enforce contribution or
repaywent, if within 10 days after his payment he files with the clerk
of the court which rendered the judgment notice of his payment and claim
to contribution or repayment. Upon the filing of such notice, the clerk
must make an entry thereof in the margin of the judgment book or docket.
Tnereafter, the person entltled to contribution or repayment may apply
on noticed motion for issuance of execution against the other judgment
debtors; and, at the hearing on the motion, the court shall determine
the liability, if any, of the other judgment debtors and shall issue
execution accordingly. ]

or

[{c) A person entitled to contribution or repayment pursuant to
subdivision (a} or (b} may apply on noticed motion tc the court which
entered the original judgment for a judgment in his behalf against the
other judgment debtors. At the hearing on the motion, the court shall
determine the liability of the other }judgment debtors and have judgment

entered accordingly. Such judgment may be enforced in the same manner

as any other judgment for the payment of money.]

Comment. Section 701.120 is substantively the same as former
Sectien 709 except that the last sentence of subdivision (c) has been
added to reflect the actual practice regarding issuance of an execution,
See Stowers v. Fletcher, 84 Cal. App.2d Supp. 845, 190 P.2d 338 (1948).
See generally 5 B. Witkin, California Procedure Enforcement of Judgment
§§ 209~211 at 3563-3565 (2d ed. 1971). See also Sections 878 {(contribu-
tion between joint tortfeasors} and 1059 (right to subrogation of surety

on appeal bond).

Mote. As 1ndicated above, this sectlon continues the existing law,
Howaver, we do feel that the present 10-day notice provision 1s an

-0~



§ 701.120

unnecessary procedural trap. We suggest that the periocd either be
substantially ilucreased--1.e., to six months or more~-or eliminated
altogether. Our preference is for complete eliminatlon and a procedure
comparable to that provided by Section 878 and set forth 1n the second
alternative subdivision {(c).

368-226

§ 701,130, ZRemedies of agency issulng warrant; jurisdiction

701.130. {(a) Whenever a warrant may properly be issued pursuant to
Section 1785 of the Unemployment Insurance Code or Section 6776, 7881,
9001, 10:11, 18906, 26191, 30341, or 32365 of the Revenue and Taxation
Code to enforce any lien arising under the provisions of the Unemploy-
rent Insurance Code or the Revenue and Taxation Code, the state agency
authorized to issue the warrant shall be entitled to all of the remedies
avallable to judgment creditors.

{b) Where jurisdiction of any court is required for enforcement of
such remedies, jurisdiction is conferred upon the superior court of the
State of California in and for the county where the person against whom
enfarcement 1z sought resides or the property against which enforcement
is sought is situated, or 1f the person does not reside in this state,

in any county of thils state.

Comment. Section 7041.130 is substantively identical to former
Section 722.5. See zlso Sectlon .

Hote, Tentatively approved larch 1974,

405-954

§ 701,140, Rules for practice and procedure; forms

701.140. (a) The Judicial Counclil may provide by rule for the
practice and procedure in proceedings under this title.

-10-



§ 701, 140

(b) The Judicial Council shall prescribe the form of the applica-

tion, notices, orders, and other documents required by this title.

Comment. Section 701.140 lmposes cetrtain duties on the Judicilal
Council. Compare Section 482,030, Subdivision (b) requires the Judi-
cial Council to prescribe the forms necessary for the purposes of this
title. The Judicial Councll has authority to adopt and revise forms as
necessary but must act in a manner consistent with the provisions of
this title.

Hote. Tentatively approved March 1974.

404-147

§ 701.150. Clerk's duties performed by judge

701.150. The duties assigned to the clerk of court by this title

may be performed by the judge 1f there is no clerk.
Comment. Section 701.150 1s new. It 1s a general provision which

replaces similar language in several sections of former law. See, e.g.,
former Sections 632, 682.2.

-11-



§ 702.010

404-148

CHAPTER 2. WORDS AND PHRASES DEFIJED

§ 702.010. Application of definitions

702.010, Unless the provision or context otherwise requires, the

definitions in this chapter govern the constructlon of this title.

Comment. Section 702.010 is a standard provision found in the def-
initional portion of several California codes and laws. See, e.g., Code
Civ. Proc. §§ 481,010, 1235,110; Evid. Code 5 100; Veh. Code § 100.

Addirional definitions are provided in the preliminary provisions
of the Code of Civil Procedure. {E.g., subdivision 11 of Section 17
provides that '"the words 'levying officer' refer to a sheriff, con~
stable, or marshal.”}

Note. The bracketed part of the Comment refers to an amendment
proposed In the conforming changes accompanying this title.

In addition to the definitions included here, we plan to add neces-
sary definitions from the attachment title 1f and when the levy proce-
dures are incorporated in this title. See Note to Section 704.050.

404-149

§ 702. . Court

702. . '"Court" means the court where the judgment sought to be

enforced was entered.

-12-



§ 703.010

368~227

CHAPTER 3. WRIT OF EXECUTION

5 703,010, Application for writ; several writs; additional writs

703,010, {a) After the entry of a judgment for the payment of
money, upon application of the party 1in whose favor the judgwent is
glven, the clerk of the court shall issue a writ of execution.

{b) Two or more writs may be 1lssued tc obtain execution in dif-
ferent counties. A separate writ shall be 1ssued for each county in
which execution is sought.

(c) Additional writs may be issued upon further application until
the judgment 1s satisfied:; however, no writ may be issued to obtaln exe-
cution in a county until any prior writ of executlon issued for that

county is returned unsatisfied.

Comment. Subdivision (a) of Section 703.010 is based on the first
sentence of former Section 68]1. Subdivision (b) 1s based on the last
sentence of former Section 687. Subdivision (c) is based on the second
paragraph of former Section 683, These general provisions are, of
course, subject to limitations provided elsewhere. See, e.g., Sec~
tions 701,070 and 701.080 (time for enforcement), 701.090 (stay of
execution), 701.110 {enforcement after death of judgment debtor).

Note. The second paragrapi: of former Section 683 provided that,
“if an execution 13 returned umsatisfied, another may be issued after-
ward . ., . ." We see no reason why issuance of additional writs to
other counties mwust await return of an unsatisfled execution. We would,

however, provide for 1liability where the judgment creditor levies on an
excessive amount of property. See Section 711.01G.

~13-



703.020

363-228

3 703.020, Writ of execution:; form: contents

703.020. The writ of execution [shall be issued in the name of the
people, sealed with the seal of the court, and subscribed by the clerk
or judge. It shall be directed to a levying oificer and shall identify
the judgment, stating the court, the county, and, in municipal and
justice courts, the judicial district, where the judgment 1s entered.
The writ] shall state the amount of the judgment and the amount actually
due thereom and shall require the levylng officer to satisfy the judg-
ment, with interest, out of the property of the debtor or any real
property subject to a lien of judgment obtained pursuvant to Section 674,
The writ shall inform the person upon whom it fs served of his duties
and rights under the execution, including any vright to make a third-
party claim pursuant to Chapter [6] (commencing with Section [706.010])
and any right to claim an exemption pursuant to Chapter [9] {(commencing

with Section [709.010]).

Comment. Sectlon 703.020 is based on portions of former Sections
682 and 684, See also former Section 682.1. In general, Section 703.020
merely continues the formal requirements of prior law. It should be
noted, however, that Sectlon 701,140 authorizes the Judicial Council to
prescribe whatever formal requirements it believes are necessary or
desirable. In addition, some statutory changes should be noted. The
requirement that the writ state the kind of money or currency im which
the judgment 1s payable 1s not continued. Sectlon 667 has been revised
to require a money judgment in all cases to be made payable in dollars.
See Section 667 and Comment theretc. The reference to earnings has been

deleted. Levy on earnings of an employee must be wmade pursuant to

~-14-



§ 703.020

Chapter 7 (commencing with Section 707.Ulﬁ). Finally, the statute no
longer requires levy on personalty first. The creditor is permitted to
deslgnate the order of levy. See Sectlon 704.010., Presumably, he will
go after the most liquid assets first, and the sheriff must comply with
this request. Former law requlred satisfaction of the judgment first
out of property previously attached in the actlon, then out of personalty,
and finally out of realty. See former Sectlons 550 and 682(1). These
requirements are eliminated. The creditor will generally follow such
order in any event, but Iin some cases the relatlve cost and delay of
collection or sale may indicate that a different order is preferable.
E.g., certaln real property may be more easily sold than an item of
speclal equipment, or levy of execution on a bank account not discovered
until after judgment may be preferable to the collection of attached
accounts receivable or the sale of attached tangible property. Under
this scheme, however, the creditor might hold attached property for
extended pexilods while searching for other property. To avoid this, the
debtor, under Section 704.020, may force either release of the attached
property or application of such property to the satisfaction of the
judgment. The debtor can also, of course, avold any hardship that
results from the creditor's choice of property levied upon by voluntary
satisfaction of the judgment.

Note. The first two sentences of this section are substantively
identical to the first paragraph of Sectlon 682 except for the reference
to payment in a special kind of currency. We have, however, some doubt
whether it 1s necessary or desirable to preserve these formal require=-
ments in the statute. See Section 701.140 {Judiclal Council to pre~
scribe forms).  Accordingly, we would suggest deleting the material in
brackets. We have not continued Section 682.1 which sets out the actual

form for a writ of execution; this seems to us to be something better
left to the discretion of the Judicial Council.

Additional references to the wage garnishment provisions will be
added, depending on the final content of the wage garnishment recom-
mendation.

We have eliminated the requirement of levy on personalty first,
This change was also made recently in Mew York basically for the reasons
that there seems to be no justification to prefer one kind of property
over another and that the debtor can in effect make the choice by satisfying
the judgwent before levy from whatever assets he selects. See N.Y.C.P.L.R.
$ 523¢ and Comments thereto.



§ 703.020

guestions:

{1) Should we delete the formal reguirements as suggested in the
Hote?

{2) Should Section 667 be revised to require the payment of money
judgnents in dollars {see conforming asendments)?

{3) Should the creditor be permitted to designate the order of
levy? (See also Section 703.010).

368-230

§ 703.030. Entrv on writ of amount of Interest and costs: additlional

interest

703.030. {(a) Before issuing a writ of executlon, the clerk of the
court shall enter on the face of the writ the amounts of any costs which
have accrued from the date of entry of the judgment to the date of the
issuance of the writ.

(b} If the judgment creditor has filed an affidavit stating the
amount of interest which has accrued from the date of entry of the
Judgment to the date of i1ssuance of the writ of execution, the amount of
such interest shall be entered in the same manner as costs. The clerk
shall also enter the amount of Interest which accrues daily, from the
date of 1ssuance of the writ, on the amount due on the judgment as
entered.

{c) Interest on the amount of the judgment remaining unpaid as
shown on the writ, from the date of 1ssuance of the writ to the date of
levy of execution, shall be computed by the levying officer and this
amount plus the commissions and costs of the levying officer shall be
added to the net balance actually due on the date of the issuance of the
writ, as stated therein, in determining the total amount to be satisfied

by executlon.
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§ 703.030

Comment. Section 703.030 is substantively the same as former
Section 682.2.

ilote., As the Comment states, this section continues almost ver-
batim present law. We believe, however, that the actual practice is for
the attorney for the judgment creditor to enter costs and interest to
the date of 1ssuance. 5See E. Jackson, Californla Debt Collection Prac~
tice § 17.17 (Cal. Cont. Ed. Bar 19468). Ue wonder accordingly whether
this sectlon should not be revised to provide in substance that the
judgment creditor shall prepare the writ of execution in the form pre-
scribed by the Judicial Council {or on the form provided by the court)
and the writ shall include any costs or interest claimed to the date of
issuance and the amount of interest which will accrue dailly after the
date of issuance. It is interesting in this regard that, in Hew York,
the attorney for the judgment creditor apparently “'issues’ execution as
an officer of the court. See H.Y.C.P.L.R. § 5230(b).

368-231

§ 703.040. Request for notice of execution sale; filing: contents;

notation on writ; mailing notice

703.040. {(a) After judgment has been entered, any person may file
with the clerk a written request that he be given notice by mall of any
sale under any execution issued upon such judgment. In such request,
the person shall specify the title of the court, case and number of the
action in which such judgment was rendered, and the date of entry there~
of and ehall give the address to which he desires such notice of execu-
tlon sale to be mailed.

(b) Whenever a writ of executlon is issued upon a judgment, the
clerk shall note upon such writ the fact that notice by mail has or has
not been requested. If notlce has been requested, the clerk shall note
upont the writ the name and address of the person requesting notice.

{(c) The officer conducting a sale under any writ of execution upon

whilch appears a notatlon that notice has been requested shall mail a
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§ 703.040

copy of the notice of time and place of sale to such person at the
address noted upon the writ. The copy of the notice shall be malled at

the time notice is posted pursuant to Section 705.010.

Comment. Section 703.040 is substantively identlcal to former
Sectilon 6Y2a,

-18-



§ 704.010

368-233

CHAPTIER 4. LEVY; RETURN; LIEN OF EXECUTION

§ 704,010. Levying officer to execute writ
704.010, {(a)] The judgment creditor shall deliver the writ of

execution to the levylng officer to whom the writ is directed, together
with written instructions coantaining a description of the property to be
levied upon and the order in which levy is to be made. The levying
officer shall execute the writ without delay in the manmer provided in
this title.

[(b) If any property sought to be levied upon is located in a pri-
vate place, the judgment creditor shall apply ex parte to the court
whlch issued the execution for an order directing the levylng officer to
seize the property at such place. The court may issue such order only
if the judgment creditor has established that there 1s probable cause to

believe that property subject to levy is located there.]

Comment. Section 704.010 is new. Subdivision (a), however, 1is
based on the first portion of the first sentence of former Section 691,
See also subdivision (b) of Section 488.030 (introductory paragraph of
former Section 542). Subdivision (a) is a general provision which
reflects the former practice, i.e., that the levying officer will not
act until the judgment creditor delivers to him the writ of execution
and written instructions to levy upon specific property. In addicion,
this subdivision permits the creditor to designate the order of levy.
See Comment to Section 703.020.

[Subdivision (b) is new; however, it is based on somewhat compar-
able provislons set forth in Sections 512.060 and 512.G80. See Comment
to Section 512.010(b) concerning ‘private place. '}
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§ 704,010

Note. Subdivision (b) has been added at the suggestion of the
sheriffs, It seems that the issue should be dealt with and apparently
the problem does arise now and causes conflicts between the sheriff's
cffice and attorneys.

405420

§ 704,020, Order requiring either release of attached property or its

application to the satisfactlon of the judgment

794,020, Hotwithstanding Section 704.010, where any property of
the judgment debtor is held under an attachment, the judgment debtor may
apply to the court upon noticed motlion for an order requiring that such
property elther be executed against and applied to the satisfaction of
the judgment against him or be released from the levy and lien of

attachment.

Comment. Section 704.020 is designed to avold a potential problem
caused by the elimination from this title of a fixed priority of prop-
erty subject to levy. Under former law, a judgment was satisfied firsc
out of property previously attached in the actlon, then out of personal-
ty, and finally out of realty. See former Sections 684.2 [presently
Sections 550 and 551] and 632(1). However, under Section 704.01D, the
judgment creditor may designate the order In which levy is to be made.
To aveld the danger that the creditor might hold attached property for
extended periods while searching for other property, Section 704.020
provides a means by which the debtor caa compel elther the application
of the attached property to the satisfaction of hils debt or the release

of such property.

368~234

§ 704.030, Deposit of fees prior to execution of writ

704,030. (a) The levying officer may demand that, prior to levy,

the judgment creditor deposit a sum of money sufficient to pay the costs
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5 704.030

of the officer executing the writ.

{(b) As a prerequisite to the taking of possession of property by
the levying officer, whether by keeper or otherwlse, the judgment cred-
itor shall be required to deposit with the levying officer a sum of
money sufficlent to pay the expenses of taking and keeping safely such
property for a period not to exceed 15 days. In the event that further
detention of the property 1s reguired, the levying officer shall, from
time to time, make written demand upon the judgment creditor or his
attorney of record for further deposits to cover estimated expenses for
periods not to exceed 30 days each. Such demand shall be served as
provided in Section 1011 or by depositing such votice in a post oifice
in a sealed envelope, as first-class mall, postage prepaid, addressed to
the person on whom it is served at his last known office or place of
resldence., In the event that the money so demanded is not paid within
the time specified In the demand, the levying officer shall release the
property in the manner provided by Section 488,560.

Comment. Section 704.030 had no counterpart in the former execu-
tion title. However, the section simply makes more specific the general

authority to demand fees in advance. See Govt. Code §§ 24000¢(b), 24350.5,
26720 et seq. Compare Sectlon 488.050 (former Section 542(4)).

368-235

§ 704.040. Property not affected until levy is made

704.040. Until levy, no property shall be affected by issuance of
a writ of execution or the delivery of a writ of execution to the levy-

ing officer.
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L 704,040

Comment. Section 704.040 is identical to subdivision (c) of former

Section 688.
Hote. The reference above to former Sectfon 688 is to Section 688
as revised by the prejudgment attachment recommendation. Under the

current law, Section 704.040 1s the same in substance as a portion of
the fourth sentence of that section.

368236

5 704.050. ilanner of levy

704.050, The levying officer shall levy the writ of execution in
the same manner as he would levy a writ of attachment on the same prop~
erty except that tangible personal property in the possession of the
judgment debtor shall always be levied upon in the manner provided by
Section 488.320. The levying officer shall also serve coples of the
writ of execution in the same manner as he would serve copiles of a writ
of attachment in conjunction with such levy. To levy on any property or
debt owed to the judgment debtor which is subject to execution but for
which a method of levy of attachment is not provided, the levying
officer shall serve the writ of execution on the person in possession of

such property or owlng such debt.

Comment. Section 704,050 requires execution to be levied in the
same macner a5 under subdivision (b) of former Section 688, TFor the
most part, thils means that an executlon is levied in the same wanner as
an attachment. See Chajter 8§ (commencing with Section 488.010) of Title
6.5 of this part. However, for attachment, some nonseizure methods of
levy are utilized to avold undue disturbance of the defendant's affairs
prior to judgment. See, e.g., Section 488.340 (levy on equipment of
going business). After judgment, seizure 1s a more approprlate method
where tangible personal property is in the possesslon of the debtor;

-2



§ 704,050

hence, this section incorporates this method by reference to Section
488,320, ‘loreover, the attachment title does not provide a method of
levy for every type of property. Therefore, Section 704.050 also pro-
vides a garnlshment procedure for levy on any property not already

provided for.

lote. This section is substantively the same as subdivision (b) of
Section 638 (as amended by the Law Revision Commission's prejudgment
attachment xecommendation). The Commission has tentatively decided that
the general levy procedures should be incorporated into this title. In
actions generally, it seems that attachment will be the exception rather
than the rule and that the levy procedures would be more appropriately
located in this title which has more general applicability. WWhea this
is done, the method of levy procedures should incorporate provisions
comparable to Section 514.010., The absence of specific procedures in
the present law has apparently caused the sheriffs difficulties when
property is located iIn a private place.

Professor Riesenfeld notes that, under present law where a judgment
ilen exists against real property, a further levy is not required. See
Lenbardt v. Jenninps, 119 Cal. 192, 51 P. 195 (1897). He has suggested
that this practice be continued. The staff, however, believes that the
additional recording and notlce giving might be worth the expense en~
tailed. In short, we suggest that it might be desirable to have the
additional levy in all cases, whether or not an attachment or judgment
lien already exists, In any event, the matter should be clarified when
the lewy procedures are incorporated here,

If levy is required, then we think that the remainder of the stat-
ute 1s clear that execution sale may follow; l.e., a foreclesure action
is not required. If it is decided that an additlonal levy is not re~-
quired, then the statute should be revised to make clear that, after a
judgment lien is acquired on real property, the property may be sold in
the manner provided by Chapter 5, See, e.g., Section 704.080 (levy
impliedly a prerequisite to sale).

405-372

§ 704,060, Levy on deposit account, or contents of safe deposit box,
not wholly in name of judpment debtor

704.060. (a) In addition to any other provision of iaw, the provi-
gions of this section shall be complied with where any of the following

personal property is sought to be levied upon:
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§ 704.060

(1) A deposit account, or interest therein, not standing in the
name of the judgment debtor alomne.

(2) Property in a safe deposit wvault or box malntained by a bank,
trust company, savings and loan association, or other corperation au-
thorized and empowered to conduct a safe depesit business and rented by
it to a person other than the judgment debtor,

{b} The judgment creditor shall provide and the levylng officer
shall deliver to the bank, trusc company, savings and loan association,
or safe deposit corporation a bond in an amount not less than twice the
amount of the judgment. The bond shall indewnify any person (other than
the judgment debtor whose interest is sought to be levied upon) right-
fully entitled to the property (which person need not be named specifi-
cally in the bond but may be referred to generally in the same manner as
in this sentence), against actual damage by reason of the taking of the
property and shall assure to such person the return of the property to
him upon proof of his right thereto.

(c) Upon delivery to 1t of the bond, the bank, trust company,
savings and loan association, or safe deposit corporation shall immedi-
ately notify any person in whose name the account stands, other than the
judgment debtor, or any person to whom the safe deposit box 1s rented,
other than the judgment debtor, by reglatered mall addressed to the last
address of such person known to the bank, trust company, savings and
loan associatlon, or safe deposit corporation of the fact of the service

of the writ and of the delivery of the bond.

{(d) From the time of levy and the delivery to it of the bond, the

bank, trust company, savings and loan association, or safe deposit
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§ 704.9060

corporation shall not honor a check or other order for the payument of
money drawn against the account levied upon, shall not permit with-
drawals from the account levied upon, and shall not permit the removal
of any of the contents of the safe deposit wvault or box levied upon for
a perlod of 15 days from the mailing of the notice or until the levy is
sooner released.

(e) After 15 days from the making of the levy and the delivery of
the bond, if no proceedings excepting to the sufficlency of the sureties
have been commenced, or if such proceedings have been commenced, when
the sureties have justified, the bank, trust company, savings and loan
association, or safe deposit corporation shall comply with the levy
unless it has been sooner released and shall not be liable to any person
by reason of such compliance or by reason of the nonpayment of any check
or cother order for the payment of money drawn against the account levied
upon and presented while the levy is in force or by reason of the re-
moval, pursuant to the levy, of any of the contents of the safe deposit
vault or box or by reason of the vefusal of the bank, trust company,
savings and loan asscciation, or safe deposit corporation to permit
access to such safe deposit vault or box by the renter thereof.

(f) The bond described in subdivision (b) shall be executed, excep-
tions to the sufficiency of the sureties may be taken by any person
claiming to be the rightful owner of property levied upon, and, when
excepted to, the suretles must justify in the same manner as that pro-
vided with respect to an undertaklng on attachment,

Comment. Sectlon 704.060Q continues the substance of former Section
682a., See also Fin., Code § 1650.
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Note. We believe that Sectlon 704.060 preserves the present law.
However, the attachment title had a similar provision (Section 53%a)
which also required delivery of the bond to the bank. There, we changed
thils procedure and required the plaintiff to file all undertakings with
the court. The same procedure could be followed here, but we did not
want to make the change without your approval. In attachment, the
plaintiff always posts a bond, and we wanted the same treatment for all
bonds. Here it is rare that the }judgment creditor will have to post a
bond; hence, the same justification for filing with the court does not
exist.

405-387

§ 704.070. Levy on third person; dutles; liability

704.070. {(a) A levy of a writ of execution by notlice to a person
other than the judgment debtor shall be effective only as to property in
the possession of the person served and debts due and owing by the
person served at the time of service.

(b) within 10 days after the levy, the person served shall deliver
possession of any property belonging to the judgment debtor concerning
which the person served claims no rignt of possession, shall pay to the
levying officer any debt due and owing to the judgment debtor, and shall
execute any documents necessary to effect such transfer or payment. The
receipt of the levying officer is a sufficlent discharge for the amount
paild.

{c) At the time of levy, the levying officer shall request from the
person served a sworn sStatement describing any property in his posses-
slon in which he knows or has reason to believe the judgment debtor has
an ianterest and any debt which he knows or has reason to believe is or
will become due and owing to the judgment debter. The person served

shall mail or deliver such statement to the levying officer withia 10
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§707.070

days after the levy. Upon receipt of such statement, the levying offi~
cer shall promptly mail a copy thereof to the judgment creditor,

{d} If the person served falls to comply with the requirements of
subdivision (b) or (¢), the levying officer shall state such fact at the
tine he ﬁakea his return pursuant to Section 704.09%0, and such person
may be required to pay the costs ¢of any proceedings taken for the pur-
pose of obtaining payment or possession of the judgment debtor's prop-

erty or the information required by the secatement.

Comment., Section 704.070 prescriles the duties and liability of a
garnishee under levy of a writ of executlon. As a general rule, the
garnishee must promptly deliver property belonging to the judgment
debtor and pay over meney owing to the judgment debtor to the levying
officer. However, subdivision (a) makes clear that the levy is effec~-
tive oaly as to property in the possession of the garnishee and debts
due and owing at the time of service. Subdivision (b), moreover, re-
quires delivery only of property to which the garnishee claims no right
of possession. The garnishee may, of course, also deliver property in
which ne clalms some interest, but the disposition of such third-party
claims and property subject thereto is dealt with in Chapter 6 {com-
mencing with Section 706.010). On the other hand, subdivision (¢) -
requires the garnilshee to provide a sworn statement describing any
property in which he knows or has reason to believe the judgment debtor
has an interest as well as any debt which he also knows or has reason to
believe 1s or will become due and owing to the judgmwent debtor. This is
analogous to a written Interrogatory and supplements the examination
procedures provided by Article 1 (commencing with Section 708.010) of
Chapter 8. Under subdivision (d), a garnishee who fails to deliver
property, pay over money due and owing, or provide the required informa-
tion may be assessed the costs of proceedings lnstituted to compel such
action. See Sections 708.040 and 708.050 (examination of third person
indebted to judgment debtor and order directing application of debt to
satisfaction of judgment creditor's judgment), 708.11¢ (enforcement of
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garnishee's liability by suit). Pending such enforcement proceedings,
the levy of execution creates a lien on the property or debt owed which
preserves the judgment creditor’'s priority. See Lordstrom v. Corona
City Water Co., 155 Cal. 206, 100 P. 242 {(1909}. See also Section
704,100 (lien of execution).

405-389

§ 704.080. Sale of property levied upon

724,080, (a) Upon receipt of written instructions from the judg~
ment creditor or his attorney of record, the levying officer shall sell
any personal property which comes into his actual custody after levy and
any real property. The sale shall be conducted in the manner provided
by Chapter 5 {commenclng with Sectiom 705.010). The levying officer
shall apply the proceeds of the sale as provided in Section 705.130.

{b) dotwithstanding subdivision (a), no chattel paper, negotiable
instrument, account receivable, chose in actlon, judgment or other right
to payment may be sold except pursuant to a court order. Such order may
be 1ssued only after a noticed hearing and on such terms and conditions

as shall insure that a fair consideration is obtained by the sale.

Comment. Section 704.080 contlnuec the authority of the levying
officer to sell property after levy of execution on a judgment for
money. Such property may include such assets ac securlties and nego-
tiable documents of title as well as goods, equlpment, and other tan-
gibles. See former Section 691. Subdivision {(a) makes clear that sale
generally shall be conducted in the manner provided by Chapter 5 and
that the levying officer must apply the proceeds in the manner provided
by Section 705.130.

Subdivision (b}, however, makes clear that rights to payment~=-as
evidenced by various means--may not be sold without prior court ap-

proval. Such judicial review, after a noticed hearing, is intended to
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insure that sale will obtaln a fair price. Subdivision (b) does not
attempt to limit the court's discretion in this regard. In some circum~

stances, lack of interested buyers or other causes may require that sale
not be permitted at all. In other situations, the court may wish to set

a minimum price or require court confirmation. Sales pursuant to sub-
division (b) may be conducted in the same manner as other execution
sales or may be made by other means, e€.g., a negotiated private sale
through a broker or other commercial channel. It should be noted that,
even where sale 1s not permitted, the judgment creditor is not remedi-
less, for he may still have the obligation collected as it becomes pay-
able. See Section 708.210 {appolutment of receiver to enforce judg-

ment ).

405-374

§ 704.090. Return: lssue of new writ: redelivery of writ for alias

return

704,090, (a) The levying officer to whom the writ of execution 1is
directed shall return the writ to the court from which it was issued.
Such return shall be made promptly in accordance with the instructions
given to the officer at the time the writ is delivered to him but in no
event later than 60 days after he receives the writ. [When the writ is
returned, the clerk ghall attach it to the judgment roll or, if there 1is
no clerk, the judge shall make the proper entry in the docket.]

(b) 1f property has been levied upon under a writ of execution but
the sale thereunder is postponed beyvond or cannot be held within the
return date provided by subdivision (a), after the writ has been re-
turned to the clerk of the court in which the judgment is entered and,

upon request of the person in whose favor the writ runs, the court may
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direct the clerk to redeliver the writ to the officer to whom it was
directed in order to permit the officer to make a supplementary return
for the sale proceedings or levy thereon as in the case of an original

return.

Comment. Section 734.030 is based on former Section 683. Sub=-
division (a) is substantively similar to the first paragraph of former
Sectlon 683 except that the reference to executlon upon earnings has
been deleted and the creditor can instruct the levying cfficer to make
his return in less than 60 days. See Chapter 7 (commencing with Section
707.010) (wage garnishment). Compare Section 488.070 (return of writ of
attachment). Subdivision (b} 1s substantively the same as the third
paragraph of former Section 633. The second paragraph of former Section
683 1is superseded by subdivislon (b} of Sectiom 703.010 (additional
writs).

Hote, The levying officer's powers are derived from the writ. We
are not sure, therefore, that it is desirable tc have a fixed date for
the return of the writ ox, at }least, not one that occurs less than a
year from the date of issuance. The officer may still be exercising the
power derived from the writ and it seems unnecessary to have to go

through the process of return and redelivery in these circumstances.
Would it be desirable to make the return date more flexible?

As noted above, we have continued the present law here, but Pro-
fessor Riesenfeld has suggested (and the staff sees no objection) to
measuring the return date from the date of issuance of the writ (rather
than date of receipt by the levying officer}. It should be noted that
the life of the lien is measured from the date of issuance under both
our draft and present law., See Section 704.100,

The last sentence of subdivision (a) is the sort of technical de-
tail we would like to delete from the statute. See Note to Section
703.020.

405-375

$ 704.100, lien of execution

704.100. (a) No levy binds any property for a longer period than
one year from the date of 1ssuance of the writ of execution under which

the levy was made.
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(b) Notwithstanding subdivision (a), a levy made pursuant to Sec-
tlon 488.430 upon an interest In personal pfoperty in the estate of a
decedent 1s effective until the decree distributing the interest has

become final.

Comment. Section 704.100 is substantively ideantical to the first
sentence of subdivision {d) of former Section 688, The second sentence
of that subdivision is not continued. Section 704.090 makes clear that
a writ may be redelivered to the levying officer to permit him to con~
duct a sale and make his return thereon after an original return has
been made. However, Section 704.090 does not extend the effectiveness
of the original levy beyond the one year provided by this section.

Note. The reference above to former Section 688 1is to Section 688

as revised by the prejudgment attachment recommendation. Under the
current law, Section 704.100 is the same in substance as a portion of

the fourth sentence of that section.

-31-



§ 705.010

405-383

CRAPTER 5. SALE AND REDEMPTION
FROM SALE ON EXECUTION

Comment. Chapter 5 provides procedures for sale and redemption
from sale on execution. It should be noted that these procedures are
not exclusive; either the creditor or debtor may apply pursuant to
Section 708,210 to have a recelver appointed and the recelver may be
authorized to receive any property and sell it in any wanner approved by
the court and subject to such terms and conditions as the court re-
quires., For exawple, the court may permit a negotiated private sale
through brokers or otherwise. It may require court confirmaction of the
gale or establish a minimum price. It may make any sale final, i.e.,
not subject to redemption. In short, Section 708.210 is intended to
introduce flexlbility into the usual sale procedures subject, of course,
to court control. On the other hand, Chapter 5 provides a statutory
procedure where this flexible alternative is not needed or desired by

the respective parties.

405-487

Article 1. Sale on Execution

§ 705.010, lotice

705.010. {(a) Before the sale of property on executlon, the levying
officer shall give notice of sale in the manner required by this section.
The notice shall be in writing, shall describe the property, and shall
state the time and place of sale. In the case of real property, the
notice shall describe the property by giving its street address or other
common designation, if any; but, 1f a legal description of the property

is given, the validity of the notice is not affected by the fact that
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the street address or other common designation recited is erroneous or
that the street address or other common designation is omltted.

{(b) In the case of perishable property, the notice shall be posted
in three public places 1n the cilty where the property is to be sold, 1f
the property is to be so0ld in a city, or, 1f not, then in three public
places in the judicial district in which the property is to be sold, for
such time as may be reasonable; considering the character and condition
of the property.

{(c) In the case of personal property not described in subdivision
(b}, the notice shall be posted in three public places in the city where
the property is to be sold, 1f the property is to be sold in a city, or,
if not, then in three public places in the judicial district in which
the property 1s to be sold, for not less than 10 days. ifot less than 10
days before the sale, the notice shall be mailed to any person who has
requested notice pursuant to Section 703.040 and shall be delivered
personally to the judgment debtor or malled to the judgment debtor at
his business or residence address last known to the judgment creditor or
his attorney. The party delivering an executlon to an officer for levy
shall furnish the informatlon required by the levying officer to comply
with the provisions of this subdivision.

{(d) In the case of real property or a leasehold estate in real
property, at least 20 days before the date of sale, the notice shall be
posted (1) In one public place in the city where the property i1s to be
sold, 1f the property 1is to be sold in a city, or, if not, then in one
public place in the judicial district in which the property 1s to be
sold and (2) in some conspicuous place on the property to be sold or,
where a leasehold estate in real property is to be sold, on the real
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property in which the leasehold estate was demised. A copy of the
notice shall be published once a week for the same pericd in some news-
paper of general cilrculation published in the city in which the property
or some part thereof is situated if any part thereof 1s situated in a
clty; 1if not, then in some newspaper of general circulation published in
the Judieclal district in which the property or some part thereof 1s
situated, or, in case no newspaper of general circulation is published
in the city or judicial district, as the case may be, in some newspaper
of general circulation published in the county in which the property or
some part thereof {8 situated. At least 20 days before the date of
sale, the notice shall be mailed to any person who has requested notice
pursuant to Section 703.040 and shall be delivered personally to the
Judgment debtor or mailed [by certified mail] to either the judgment
debtor at his business or residence address last known to the judgment
cfeditor or hls attorney. It shall be the duty of the party deilvering
an execution to an officer for levy te furnish the information required
by the levying officer to comply with the provisions of this subdivision.
The term “newspaper of general circulation'' as used herein is defined in
Article 1 (commencing with Section 6000) of Chapter 1 of Division 7 of
Title 1 of the Government Code. The term "judgment debtor" does not

include a trustor or mortgagor.

Compent. Section 705.010 is substantilvely the same as former
Section 692. However, subdivislion 4 of former Section 692 1is not con~
tinued. The former requirement of payment in a specific kind of money
has been deleted from Section €067. See Section 667 and Comment.
Section 705.010 provides for notice to the judguent debtor except under
subdivision (b). It should be noted, however, that other persons may

request pursuant to Sectlon 703.040 that notice alsc be sent to them.
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Note. We have not continued Sections 724a through 724e relating to
the sale of franchises. These sections are derived from provisions in
the Civil Code which were first enacted in 1850. ney were intended to
deal with franchises granted by the state, but the most recent case
which we have found which even refers to onc of these sections 1s more
than 50 years old. We are inclined to believe that *“hese sections are
obsolete. If so, we suggest that they not be continued. Perhaps a good
way to find out whether they do need tc be continued is to not continue
them and solicit coumeuncs on such action. Is this satisfactory?

Quexy: Should the description be required to indicate at least the
approximate value of the propertv? Is posting of the notice of sale of
personal property wortnwhilc? Would publicatioa ia the classified
sectlon of the newspaper be preferable? Should notice be required to be
glven to interest holders of record? iote that they can redquest notice
if they so desire.

405-489

§ 705,020, Sale without notice: defacing notice:; penalties

705,020, {{a)} Any levying officer who sells property without
giving the notice prescribed by Section 705.010 shall be liable to the
judgment creditor, the judgment debtor, and any person whe has requested
notice of sale pursuant to Section 703.040 for the actual damages caused
by the failure to give such notice [and for the additional sum of one
hundred dollars (5100} payable to each such person regardless of whether
that person has suffered any actual damage].

[(b) Any person who willfully takes down or defaces a notlce posted
pursuant to Section 705,010 hefore the sale anrounced by such notlce or,
if the judgment is satisfied before the announced sale, before such
satisfaction shall be liable to the judgment crediter and the judgment

debtor for the sum of five hundred dollars ($50Q).]

Comment. Section 705.020 continues the sheriff's 1liability under
former Section 633 for actual damages from failing to give proper no-

tice. [The llability of a person for removing or defacing a notice is
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net continved here. But see Penal Code & 616 {criminal liability for

defacing a legal notice).]

Note. We believe that Section 705.020 continues the present law as
to the sheriff's 1liability. Section 693 now provides for 1liability to
the "aggrieved party” and the cases under the section indicate that this
may Include both the judguwent creditor and the judgment debtor. There
are no cases mentioning a person who has properly requested notice, but
we have Included him because we think that the section was probably
intended to include him also. e do not, however, belleve that the
forfeltures are desirable and would prefer to eliminate them, i.e.,
resirict subdivision {a) to liability for actual damage and delete
subdivision (b), It might be noted that Penal Code Section 616 already
provides a criminal penalty {one~month imprisonment or $100) for tearing
down or destroying a legal notice.

405-490

§ 705,030, Time and place of sale; exhibitlon of personalty; sale
of ltems or parcels separately or together; directions
of judgment debtor

705.030. (a) All sales of property on execution shall be held in
the county where the property or some part thereof is situated and shall
be made at auction, to the highest bidder, between the hours of 9 in the
morning and 5 in the afternoon,

(b) When the sale 1s of personal property capable of manual de-
livery, it shall be within view of those who attend the sale [unless,
upon application of either the judgment creditor or the judgment debtor,
the court which issued the execution pursuant to which the sale is made
orders otherwise].

{c) All property shall be sold separately or together in such
groups or lets as are likely to bring the highest price.

{d) Notwithstanding subdivision (c), {a third person who claims an
interest in a portion of real property or] the judgment debtor [if

present at the sale] may direct that property be sold separately or
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togetner and may direct the order in which property shall be sold, and
the sheriff shall follow such directioms.
(e} After sufficient property has been sold to satisfy the execu-

tion, no more shall be sold.

Comment. Section 705.030 1s based on the first paragraph of former
Section 694. The third sentence of that paragraph now appears in Sec~
tion 705.060. The second and last paragraph of former Section 694 is
now Section 705.040. Subdivision (c) makes clear that all property
should be soid in the manner which will bring the best price, whether
this requires sale of separate items or parcels or sale en masse, in-
c¢luding personal and real property together, e.g., a motel including
land, improvements, and furnishings. Subdivision {d), however, makes
clear that the judgnent debtor has ultimate control and may not only
direct the order in which property may be sold but may also direct that
property be sold en masse, separately, or In such groups or parcels as
the debtor believes will bring the highest price.

Note, We believe that Section 705.030 continues the substance of
existing law. Although Section 694 seemed to require that real praperty
be so0ld in separate parcels, the cases under this section suggest that
Bale en masse constitutes at most an irregularity and that the true test
is whether separate sale would produce a higher price. See 5 B. Witkin,
California Procedure Enforcement of Judgment § 80 at 3451 (2d ed. 1970).

Professor Riesenfeld has suggested (and the staff agrees) that it might
be helpful to add the bracketed phrase to subdivision (b).

In subdivision (d), we have placed the "third person"” in brackets.
There seem to be no cases under Section 694 dealing with third persons
and we do not know what the sheriff would do if he received conflicting
instructions from the judgment debtor and third persons. In short, we
would like to delete the reference to third persons here and deal com~
prehensively with the rights of third persons in a separate chapter.

We have alsc placed the phrase “if present at the sale” in brack-
ets., It seems to us that the judgment debtor should be able to give
directions in writing to the sheriff in advance of sale as well as give
directions in person at the sale itself.
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4(5-491

§ 705,040, Tostponement of saie

705,040, (a) The judgment debtor and judgment creditor together
may request in writing that a sale on execution be postponed te an
agreed day and hour. The request shall be delivered to the officer
cotnducting the sale, and he shall by public declaration at the time and
place originally fixed for the sale postpone the sale to the day and
hour fixed in such request.

{b) In case of additional postponements, notice of each shall be
glven by public declaration by the cofficer at the time and place last
appointed for the sale. No other notice of postponed sale need be

glven.

Comment. Section 705.0G40 is substantively identical to the last
paragraph of former Sectlon 694.

405-492

§ 705.050. Cash payment; exception

705.050. {a) The purchaser at a sale on execution shall pay cash
or the equivalent of cash,

(b) Notwithstanding subdivision (a), the officer conducting the
sale shall accept the amount of the bid of a judgment creditor as a
credit on the judgment in lieu of a cash payment; however, the judgment
creditor shall pay any costs and fees of the officer in cash or the

equivalent of cash.

Comment. Section 705,050 had no statutory counterpart under former

law but generally continues the former practice. Subdivision (a) states
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the general rule that payment wmust be in cash. See Relley v. Barnet, 24
Cal. App. 119, 140 P, 605 (1914). Tlowever, a certified check or cash-

ier's check should be accepted as the equivalent of cash. See ..arshal
of Municipal Courts, Los Angeles County, llanual of Procedure § 423.4
(revised 3/4/72).

Subdivision (b} states an important exception to subdivision (a).
The judgment creditor may, of courses, bid at the auctlion and, under
subdivision (b}, he may use his judgment as a credit to pay all or a
portion of his bld where ne is the high hidder; however, he must pay in
cash the proper costs and fees of the officer conducting the sale. The
basic exception recognizes that a tramsfer of cash back and forth be-
tween the judgment creditor and the officer can be dispensed with, but
the rule extends only so far as the reason for the rule. Since the
officer must be paid for his efforts before the judgment is satisfied,
the judgment creditor must pay the officer's costs and fees in cash. It
should be noted that, under subdivision (b), the sheriff must accept the
judgment as a credit; under former law, the sheriff apparently had the
discretion to refuse this manner of payment and require cash payment.
See generally Mitchell v. Alpha Hardware & Supply Co., 7 Cal, App.2d 52,
45 P,2d 442 (1935); Kelley v. Barnet, supra,

Note. Subdivision (b) ralses an isauc which cannot be satisfac~
torily resolved until other determinatione are wade. We have proposed
here that the judgment credltor bz permitied to wmake a credit bid. This
approach only works, however, if lieas pricr te the lien vunder which the
sale is made are preserved. If any prior liens are required to be paid
off, there must be a cash fund to zeccomplish thils result. Alternative~
1y, property could be sold free and clear of all iiens, and each lien~
holder could be required to pay cash to cover any bid made by a prior
lienholder but permitted then te add the amsunt of his lien to his bid.
However, the latter approach would be a drastic change and may not be
feasible--certainly the lavving officer should not be responsible for
determining pricrinias Lefwica ilerholdersz o tha proper credit for each
lienholder. Hevertheless, 1f--3s suggested in Article 2 of this chap-
ter--we do not permit redemption by junior lienholders, then 1t seems
that we must face the problem of credit blds by such persons. At least,
ir seems unreasonable to require a full cash bid where a portion of the
cash will simply be returned to the bidder if he is the high bidder.
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405-493

§ 705.060, Persons inelipible to purchase

705,060, Neither the levying officer holding the execution nor his
deputy shall be a purchaser or be interested in any purchase at a sale

on execution.

Compent. Section 705.060 is substantively identical to the third

sentence of former Section 694,

405=-494

§ 705.070, Wonpayment of bid; resale; recovery from defaulting bidder

705.070. (a) 1f a bidder refuses to pay the amount bid by him for
property struck off to him at a sale on execution, at the request of the
judgment creditor the officer shall sell the property either immediately
to the next highest bidder who pays the amount he bid or to the highest
bidder at a new sale which satisfies the requirements of notice and time
and place provided by chis article. Such resale shall be a prerequisite
to recovery pursuant to subdivision (b).

(b) Where the high bldder refuses to pay the amount he bid, either
the judgment creditor or judgment debtor may recover the amount of any
loss, the costs of resale, and the attorney's fees reasonably incurred
in pursuing such recovery, from the high bidder in an action in any

court of competent jurisdiction.

Comment. Sectlon 705.070 is derived from former Section 695. See
Bell v. Redwine, 98 Cal. App. 78B4, 277 P, 1050 (1929). However, subdi-
vision (a) now permits either immediate sale, if possible, to the next
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highest bidder who pays the amount bld or resale at a new sale which
satisfies the requirements of notice and time and place as provided in
the preceding sections of this article, BSuch resale 1s a prerequisite
to sult against a refysing bidder. Subdivision (b) makes clear that
elther the judgment creditor or the judgment debtor is specifically

authorized to pursue the refusing bidder directly for the loss occa-

sioned by the latter's refusal. See, e.g., Meherin v. Saunders, 131

Cal. 681, 63 P, 1084 {1901)(judgment debtor can recover from purchaser
at sale wno fails to pay amount bid). Former Sectlon 695 authorized
sult by the sheriff on behalf of the judgment creditor only. Finally,
the loss caused now specifically Includes the costs of resale and the
attorney's fees Incurred in pursuing the recovery under this section.

Query: Is any provision needed to join the creditor and debtor in
one action under subdivision (b)?

404-976

§ 705.080. Honpayment of bld: rejection of subsequent bids of default-
ing bidder on resale

705,080, Where a bidder refuses to pay the amount bid by him for
property struck off to him at a sale on execution, the officer may, in
hils discretion, thereafter reject any subsequent bid of such bidder on

the resale of such property.

Comment. Sectlon 705.080 is substantively identical to former
Section 696.

Note, Former Section 696 was once included in the same section as
former Section 695. Hence, we belleve that Section 696 was intended to
permit oaly rejection of subsequent bids by a defaulting bidder on the
same property. The sectlon could perhaps as well permit rejection of
bids by the defaulting bidder on other properiy at the same execution
sale, but this would, we think, be an extenslon of the former law and
might tend to inhibit bidding and hence reduce the price obtained at
sale.
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405-495

§ 705.090, Wonpayment of bid; resale; liability of cfficer

705.090. Rothing in Sections 705.070 and 725.080 shall be con-
strued to make the officer conducting an execution sale liable for any

more than the amount bid by the subsequent purchaser.

Comment. Section 705.090 is based on former Secetion 697.

Note. We have continued the substance of former Section 697 for
the present, but we do not believe that the sectlion 1s necessary. See
Govt, Code § 320.2 (public employee not llable for discretionary acts
even where discretion is abused).

405~496

§ 705.100. Personal property capable of manual delivery; delivery;
certificate of sale

705.100. {a) When the purchaser of any personal property pays the
purchase money, the officer making the sale shall deliver property
capable of manual delivery to the purchaser or, pursuant to a court
order, assist the purchaser In getting possession and shall execute and
delivey a certificate of sale to the purchaser.

{b) The certificate of sale conveys toc the purchaser all the right
which the judgment debtor had in such property on, or at any time after,

the day the execution or attachment was levied.

Comment. Section 705.100 continues the substance of former Sec-
tions 695 and 699. However, it requires the officer to deliver a cer-
tificate of sale whether or not the purchaser so requests. As to real
property, see Section 705.120.

ifote., Under present law, the purchaser must apparently request a
certificate of sale. We do not see why the purchaser should have to
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make such a request. The Marshal's Manual simply says that a certifi-
cate of sale shall be 1ssued after every sale (see Section 424.1). The
requirement of a request also presents a potential trap 1if the last
sentence of this section is construed to make the certificate a pre-
requisite to obtaining any rights by purchase at an executlon sale.
Accordingly, we have deleted the request requirement.

We have added the phrase "or at any time after” to subdivision (b).
This was done to conform this provision to subdivision (b) of Section
705.1106, We believe that the language continues the present law under
Section 700.

As sugpgested by Professor Riesenfeld, we have combined provisions
of former Sections 698 and 699 that the requirement of delivery under
Section 705.100 be eliminated, and that the statute specifically provide
that the purchaser shall have all rights of the debtor, including the
right of immediate possession to the property. Shall these changes be
made?

405-498

§ 705.110. Real property; certificate of sale

705.110. {(a) When the purchaser of real property pays the purchase
money, the officer making the sale shall execute and deliver to the pur-
chaser a certificate of sale and shall record a duplicate of the cer-
tificate in the office of the recorder of the county where the property
is located.

(b) Except as otherwise provided by Article 2 {commencing with Sec-
tion 705,.210), the certificate of sale shall convey to the purchaser all
the right, title, and interest which the judgment debtor had inm such
real property on, or at any time after, the day the execution or attach-
ment was levied and, if the judgment 1s a lien upon the property, all
the right, title, and interest which the debtor had on, or at any time

after, the day such judgment became a lien on such property.

Comment. Sectlon 705.110 contlnues the former law. Subdivisien

(2) continues a portion of the third sentence of subdivision (a) of
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former Section 700a. As to the contents of the certificate of sale, see
Section 705.120. Subdivision (b) continues the substance of former

Section 700. The introductory clause to subdivision (b) recognizes that
the purchaser’s title may be defeasible, i.e., may be subject to redemp-
tion, and that the judgmeat debtoi may be entitled to remaln in posses-

sion for a period of time, i.e., during the redemption period,

Hote. As the Comment indicates, we have intended no substantive
change here. We have, however, revised subdivision (b) in an attempt to
make clear that the 3zle on execution cunveys the title or interest
which the judgment debtor has on the date of levy or date that the
judgment became a lilen and that which he thereafter acquires up to the
date of sale (assuming the llen has bcen malntalned throughout such
perlod). This, we believe, 1s the existing law. See Kenyon v. Quinn,
41 Cal. 325 (1871); Frink w. Roe, 70 Cal. 296, 11 P. 820 (1886). Inter-
esta acquired after the execution sale are not, however, subject to the
sale. BSee Emerson v. Sansome, 41 Cal. 552 (1871).

405-499

§ 705.120. Certificate of sale; form

705,120. The certificate of sale shall identlfy the judgment under
which the sale on executlon was made and shall contain:

(a) A description of the property sold;

(b} The price paid for the propgrty. Where property is sold to-
gether in groups or lots pursuant to Section 705.030, the price paild for
the entire group or lot may be stated; otherwise, the price paid for
each item or parcel of property shall be separately stated.

(c) Where the property is subject to redemption, a statement to

that effect.

Comment. Section 705.120 generalizes the requirements for the cer-

tificate of sale provided by subdivision (a) of former Sectlon 700a.

Note. Section 700a prowvides certain requirements for a certificate
of sale of real property. We have continued the substance of these re-
quirements here and made them applilcable to agll certificates of sale.
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404=-977

5 705,130. Dispcsition of proceeds from sale

705.130. (a) Following sale, the proceeds of the sale shall be
applied in the followlng order of priority:

(1) To the levying officer or to the judgment creditor for the
reimbursement of any costs incurred in executing the writ under which
sale was made or in making the sale.

[(2) To the seller or holder of a purchase money security interest
in the property scld.]

(3) To the judgment debtor in an amount equal to his claim of ex-
emption under Sections {listed here will be sections under which the
debtor 1is entitled to a certain minimum dellar amount].

[{4) To the holder of any lien or encumbrance other than one de-
scribed in paragraph (2) which is prior to the lien under which the sale
was made. }

{5) To the judgment creditor.

[{(6) To the holder of any lien or encumbrance which iz subsequent
to the lien under which the sale was made.]

{7) To the judgment debtor.

[ (b) Notwithstanding subdivision (a), the officer conducting the
sale shall not be liable for failing to distribute the proceeds to any
third person who has not made a claim therefor pursuant to Chapter 6

(commencing with Section 706.010).]

Comment. Sectlon 705.130 continues the prior law. It is based in
part on former Section 689¢, the second paragraph of former Section

690.2, and portions of former Section 691,
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Mote. This section is retained here merely as a reminder to deal
with the issue of disposition of proceeds. The section must be revised
to conform to whatever declsions are made in connection with the rights
of third persons. We note, for example, that Professor Riesenfeld has
suggested that payment of a lien on personal property {as well as real
property) which is prior to the lien under which the sale was made
should not be required.

405501

§ 705.140. Sale set aside; recovery of price and interest; revival of
judgment

705.140. (a) If a sale on execution 1s set aside because the

judgment on which it was based 1s reversed or discharged, the purchaser,
or his successor in interest, may recover the price pald, with interest,
from the judgment creditor. A judgment for such purpese may be entered
againet the judgment creditor and in favor of the purchaser, or his
successor in interest, by the court which issued the execution after
notice to the judgment creditor and on motion of the purchaser or his
successor.,

(b} 1If a sale on execution is set aslde because of irregularities
in the proceedings concerning the sale or because the property sold was
not subject to execution and sale, the purchaser, or his successor in
interest, may recover the price paid, with interest, from either the
judgment creditor or the judgment debtor. To recover from the judgment
debtor, the purchaser may have the judgment revived in his name as
provided in subdivision (c¢c). Where the purchaser recovers any amount
from the judgment creditor pursuant to this subdivision, the judgment
creditor may have the judgment revived as provided in subdivision (c) to
recover the amount paid to the purchaser, with interest, from the judg~

ment debtor.
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(c) After notice to the parties to the action. and on motion of a
person authorized by subdivision (b), the court which issued the execu-
tion upon which the sale was based shall revive the original judgment in
the name of such person for the amount which such person 1s entitled to
recover from the judgment debtor. The revived judgment shall have the
game force and effect as would an original judgment made on the date of

revival.

Comment. Section 705.140 is based on feormer Section 705, However,
under former Section 708, a third person~-who purchased at an execution
sale which was later set aslde because, for example, the property at-
tempted to be sold was exempt or belonged to one other than the judgment
debtor--was authorized to pursue only the judgment debtor for his re-
covery. This seemed unfair since the judgment debtor may be unable to
satisfy a judgment; hence, subdivision (b) in these circumstances per-
mits the third-person purchaser to recover from either the judgment
debtor'gg the judgmen: creditor. Recovery from the judgment creditor
restores the original parties to the relative positions they were in
before the execution sale, and the judgment creditor 1s therefore au-

thorized to pursue the judgment debtor afresh.

tlote. We have revised Section 708 to accomplish the purpose stated
above 1in the Comment. We beldeve that it 1s reliatively rare for an
executlion sale to be set aslde for any reason and the relatively meager
case law which has developed under Section 708 would indicate that the
section has operated 1n a satisfactory way. Accordingly, we bhave made
the revisions in this section with some hesitance, but we believe that
they are desirable.

It should be notad thkat subdivision (2) permits recovery by a
purchaser from the judgment creditor where an executlon sale is set
aslde because the judgment on which it 1s based is reversed. However,
Section 708 provides for restitution of property after a reversal only
so far as such restitution is consistent with rights of third parties.”
Iwplicit in this latter provision 1s the rule that a2 sale on execution
to a third person {where there has heen no stay on appeal) may not be
avoided after reversal. (The purported judgment debtor can, of course,
recover compensation from the judgment creditor for property not re-
stored.) However, the courts may distinguish between a judgment which
is simply erroneous and one which is "void” and permit avoidance where
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the judgment is void. See Mills v. Laing, 38 Cal. App. 776, 177 P. 493
(1918) (dictum). Hence, we have kept the reference to reversal in subdi-
vision (a) although it has very limited application.

We have tried to make clear in Section 705.140 that the purchaser
(and under subdivision (b) the judguent creditor) acquires a new right
to recover amounts paid. Thus, for example, the limltations period
provided by Section 701,070 starts to run when a judgment is entered
pursuant to subdivision {a) or "revived" pursuant to subdivision (c).
This seems more fair than merely giving a subrogated right to the person
entitled to recover. Is this approach satisfactory?

405-503

Article 2. Redemption From Execution Sale

§ 705.210. Property subject to redemption

705.210. Sales of persomnal property, and of real property where
the estate therein is a leasehold with an unexplred term of less than
two years, are absolute. In all other cases, the property is subject to

redemption as provided in this article.

Comment. Section 705.210 continues the prior law as to the circum-
stances when redemption is permitted. Compare the first two sentences
of subdivision {a) of former Section 700a. It should be noted, however,
that the procedures for redemption provided by this article depart sig-
nificantly from the former law.

Note., Article 2 iIs presented primarily as a basis for discussion.
It provides a procedure for redemption which is available generally only
to the judgment debtor. See Section 705,220. This approach has been
taken with the thought that it might be more politrically palatable than
the complete elimination of redemption. The latter tack would, however,
be preferable to the staff and also, we believe, to Professors Warren
and Riesenfeld. Another alternative would be a “'stagger" system under
which the judgment debtor 1s first given a period of time in which to
redeem and then junior lienholders are subsequently each given a short
period of time to redeem in the order of their priority. See Mimn.
Stat. Ann. § 550.25. Perhaps any of these alternatives are superior to
the present California "scramble’ syastem which has been described as
follows by Professor Warren:

G. If we are to retain the councept of the right of redemp-
tion, some consideratlon should be given to revising the present
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law of redemption which has been aptly descrilbed as the " scramble"
system. CCP Sections 701-703 set up a system that works like this:
The parties that may redeem are the judgment debtor (In our case
that is the mortgagor or trustor), hils successor in 1lnterest, or
any creditor having a lien by judgment or mortgape subseguent to
that on which the property was s0ld. These junior lien holders are
called redemptioners. After foreclosure sale either the debtor or
redemptioner has one year in which to redeem by paying the amount
the purchaser paid at the sale plus certain sums. (Kote the dis-
cussion of CCP Section 725{a) below explaining that 1n some cases
the time of redemption is three months.,) If the judgment debtor
redeems, the effect of the sale 1s "terminated” and the junior
liens which would have been cut off by the foreclosure sale are
relnstated. Ulowever, if a redemptioner redeems the sale 1s "con-
tinued" and any junior liens are dead unless their holders exercise
their rights to redeem from the redemptioner, which they must do
within 60 days after a redemption by a redemptioner. In effect,
when a redemptioner redeems he takes the rights of the purchaser.

All this can be illustrated by this hypothetical: Debtor's
property 1s burdened by a 310,000 trust deed in favor of Creditor 1
(C~1), a $5,000 trust deed in favor of Creditor 2 (C-2), and judg-
ment lien 1n the amount of 51,000 in favor of Crediter 3 (C-3).
Suppose (-1 foreclosed by judiclal action and the property was sold
on judicial sale to P for 38,000, C-1's trust deed was purchase
money so he cannot get a deficlency judgment. Debtor has one year
in which to redeem from Purchaser and he must pay $8,000 plus addi-
tional sums stated by the statute. His redemption revives the
liens of C-2 and C-3 which would otherwise have been cut off by
being joined in the foreclosure action. Suppose C-2 redeems first
from Purchaser by paying $5,000 plus additional sums. Now (-2 owns
the property subject only to the rights of redemption of C-3 and
Debtor. If C-3 is to redeem he wmust do so within 60 days after C-
2's redemption and he must pay not only what C-2 pald Purchaser but
also the amount of C-2's lien. So it will caost C-3 $8,000 plus
$5,300 plus additional sums to redeem. Now 1f Debtor wants his
property back he can redeem from C-3 only by paying $2,000 plus
$5,000 plus the amount of C=3's lien ($1,000) plus additional sums.
If this sequence of events occurred, Debtor would own the property
free of any liens for they have all been pald off.

The Harx Brothers aspects of the scramble system are best seen
in a case in which C-3 redeemed from Purchaser for $3,000 plus.
tlow C=2 is cut off unless he does something, so he redeems from C-3
by paying $5,000 plus —— he needn't pay the amount of C-3's lien
because it is not prior to his, How C-3 fs cut off unless he does
something, so he re-redeems from C-2 for $£,000 plus $5,000 plus
additional amounts. llow C-3 owns the property unless Debtor re-
deems from him.

It 18 ocur bellef that the elimination or substantial curtailment of

redenption together with a provision which wipes out all liens sub-
sequent to that on which the property is sold should enhance the chance
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that the property sold will bring a price close to 1its real values, As
indicated in the iote to Section 705.050, fairness requires that junlor
lienholders {who are no longer permitted to redeem) should be able to
make at least partial credit bids but otherwise they should be required
to participate in the blidding procedure. The presence of such lien-
holders and the increased likelihood that cowpletely independent persons
will participate because they no longer hawve te walt through a long re-
demption period should make for more spirited bidding. This at least is
our hope, and we present the idea for your consideration,

405-504

§ 705.220. Elimination of liens by executlon sale

705.220, Whether or not the property is redeemed, nelther the lien
on which the property is sold nor any cother lien subsequent t¢ that on

which the property is sold shall continue in effect after such sale.

Comment. Section 705.220 is new. By preserving only liens which
are prilor to that on which the property 1s sold, this section should
encourage the judgment creditor and junior lienholders to protect their
interests by looking to the property sold. This should, im turn, in-
crease the likelihood that such property will be sold at a price equiv-

alent to its falr market value.

999-340

5 705.230. Persons entitled to redeem

705,230, Property sold subject to redemption may only be redeemed

by the judgment debtor or his successor in interest.

Comment. Section 705.230 changes the former law by restricting the
right of redemption tc the judpgment debtor and any successor in in-
terest. Contrast former Seciion 701. Successors in interest may in-
clude a new owner who purchased the property from the judgment debtor

after a judgment lien was acquired but before the sale, an assipgnee
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after the sale of the debtor's right of redemption, or even a junior

lienholder who has acquired the judgment debtor’'s interest in the prop-

erty through a prior foreclosure,

405-390

§ 705.240, Uotlce of right of redemption; 1iabiiity of officer

705.240, (a) Where property is sold subject to redemption, the
officer whe conducted the sale shall inform the judgment debtor, by
certified maill or personal service, of his right of redemption.

(b) Fallure to give the notice required by sudivision {(a) within
one week after the sale shall make the officer liable to the judgment
debtor for both actual damages and a penalty of one hundred dollars

($100).

Comment. Sectlon 705,240 continues the substance of subdivision
(b) of former Section 700a.

Note. We have preserved this provision, but we have some doubt
whether it is really necessary. Assuming that it 1s necessary, we
wonder whether notice should also be given to “successors in Iinterest''--
at least those of record. It should be noted, however, that a certifi-
cate of sale f{s required to be recorded by the officer making the sale.
See Section 703.110,

405-391

§ 705,250, Deposit of redemption price; time for deposit; proof of
right to redeem

705.250. (a) Any person who seeks to redeem property pursuant to
this article shall deposit with the officer who conducted the sale the
amount of the purchase price at such sale together with interest from

the date of sale until the date the deposit is made. The deposit shall
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be made not more than 30 days after the date the certificate of sale is
recorded pursuant to Sectiom 705.110,

{b} At the time he makes his deposit, a successor in interest to
the judgment debtor shall file with the offlcer a copy of the conveyance
establishing his claim verified by his affidavic, or the affidavit of a
subscribing witness to the conveyance, and a note of the record thereof,

certified by the recorder.

Comment. Section 705.250 1s based on former Section 705.

405-392

§ 705.260. Issuance of deed of sale or certificate of redemption;
tender of deposit:; effect of redemption on liens

705,260. (a) As used in this section and Section 705.280, the

1

"date of redemption"refers to the day immedlately following the last
day upon which a deposlt may be made pursuant to Section 705.250.

(b} If no deposit is made before the date of redemption, the of-
ficer who conducted the sale shall execute and deliver to the purchaser
a deed of sale.

{c) If the judgment debtor, or his successor in interest, makes a
deposit pursuant to Sectlon 705.250 before the date of redemption, the
officer who conducted the sale shall forthwith execute and deliver to
such person a certificate of redemption and tender the deposit to the
purchaser at the sale, The officer shall also immediately thereafter
record a duplicate of the certificate in the office of the recorder of
the county where the property is located. The person who redeems shall
acquire all rights to the property acquired by the purchaser at the

sale.
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{d) If the tender of the offlcer pursuant to subdivision (c) is
refused, the amount tendered shall be deposited with the county treas-
urer of the county where the property 1s located, payable to the order

of the purchaser.

405-393

§ 705.270. 1idabllity for additiomal sums paid by purchaser: procedure
for recovery

705.270. (a) The person to whom a certificate of redemption 1s
issued pursuant to Section 705.260 shall be liable to the purchaser for
the following:

(1) The amount of any assessment or taxes pald by the purchaser
together with interest from the date of payment;

{2) Any reasonable sum paild by the purchaser for fire insurance,
malntenance, upkeep, or repalr of the improvements upon the property
together with interest from the date of payment;

{3) Any sum pald by the purchaser on a prior obligation secured by
the property to the extent such payment was necessary for the protection
of the purchaser's interest together with interest from the date of
payment.

{b) The liability of the redeeming person may be enforced on motion
filed in the court which issued the execution on which the sale was
based from which redemption was made. liotice of the motion shall be
served on the persons whose liability is sought to be enforced at least
30 days prior to the time set for hearing of the motion. The notice
shall state the amount of the claim and shall be supported by an affi-
davit or affidavits setting forth the facts on which the claim is based.
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Such notice and affidavit shall be served in the same manner as a suo=
mons and complaint. Judgment may be entered in accordance with the
notice agalnst the person or persons served therewith unless such
person or persons shall serve and flle an affidavit or affidavits in
opposition to the motlon showing such facts as may be deemed by the
judge hearing the motion sufficient to present a triable issue of fact.
If such showing is made, the issues to be tried shall be specified by
the court and trial thereof shall be set for the earliest date conven=-
ient to the court, allowing sufficient time for discovery. Affidavits
filed pursuant to this section shall conform to the standards prescribed
for affidavits filed pursuant to Section 437c.

lote, The short period of time provided for redemption suggests
that the purchaser will seldom spend significant amounts which may be
recovered from the redeeming party. ievertheless, we have provided a
procedure based on Section 1058a (enforcement of surety's lisbility on
a bond given in any action) to deal with the occasional dispute which
will arise. It should be noted that such disputes do not affect the
redemption itself. PRedemption is based on a deposit of the purchase

price and interest only, and the officer issues the certificate of re-
demption so that the purchaser cannot delay that procedure.

405-587

§ 705.280. Possession during redemption period; rents and profits;
entry by purchaser or redemptioner; waste

705.280. (a) The purchaser, from the time of the sale until a
redemption, 1s entitled to receive, from the person in possession, the
rents of the property sold, or the wvalue of the use and occupation
thereof,

{b) Notwithstanding subdivision {a), the purchaser shall be liable

to the person who redeems for any rents or profits which have been
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*

received by a purchaser pursuant to subdivision {(a). The person who
redeems may demand in writiog a written and verified statement of the
rents and profits recelved. Any disagreement concerning such rents and
profits may be determined in the manner provided by Section 705.270.

{c) The purchaser, from the time of sale until a redemption, is
entitled to eater the property during reasonable hours to repalr and
maintain the premises and 1s entitled to an order restraining waste on
the property from the court which 1ssued the execution on which the sale
was based. Such order may be pranted with or without notice in the
discretion of the court. [It shall not be waste for the person entitled
to possession during the period allowed for redemption to continue to
use the property In the same manner in which it was previously used, or
tc use 1t in the ordinary course of husbandry, or to wake the necessary
repairs of buildings thereon, or to use wood or timber on the property
therefor, or for the repalr of fences, or for fuel for his family while

he occuples the property.}

Comment. Section 705.280 continues the substance of former Sec-
tions 706 and 707 and the second sentence of the first paragraph of
former Section 702, The importance of these provisions 1s, however,
drastically reduced since the judgment debtor (or his successor in
interest) is entitled to remain in possession of the property oaly for a
period of 30 days after the sale. Compare First Nat'l Trust & Sav. Bank
v. Staley, 219 Cal. 225, 25 P.2d 982 (1933)(under former law, pericd of

possession was one year}. (Of course, {f there is a tenant on the

property under a lease which preceded the lien under which the property
was sold, the purchaser at the sale acquires only the lessor's rever-
slonary interest and his ripht to rents, and the tenant may remain in

possession during the term of his lease.) However, the purchaser is
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entitled to the rents from the property or the reasonable value of the
use of the property.

Under subdivision (b), a person who redeems 1s entitled toc recover
the rents received by a purchaser. Former Sectlen 707 provided a spe-
cial procedure to resolve disputes concerning the existence and amount
of a similar credit, but subdivislon (b) simply incorporates the proce-
dure provided by Section 705.270 for resolving similar disagreements as
to the amounts required toc be paid by a redeeming party. It should be
noted that, even where a dispute arises, redemption 18 not affected.

Subdivision (c) combines the substance of former Section 706 and
the second sentence of former Section 702,

Hote. The Comment to Section 705.280 is largely self-explanatory.
We have placed the last sentence of subdivision {c) in brackets. This
is an existing provision, but we do not think that it is entirely neces-
sary or desirable. We would prefer to have the court determine on the
particular facts what is and is not waste; e.g., can a judgment debtor

cut down fine old shade trees out of splte but purportedly for firewood
in these days of fuel shortages!?

The most significant change in thils section is, of course, the
greatly reduced pericd for possession by the judgment debtor. He will,
however, have at the very least 50 days from the time of notice of sale
untll the time when he must vacate the property. See Sections 705.010
(notice of sale on execution) and 705.250 (redemption period).



969-000

CHAPTER 6. THIRD~PARTY CLAIL4S

Hote, See llemorandum 74-25 presenting varilous questions concerning
third-party claims which must be considered before we draft this chap-
car.

CHAPTER 7. WAGE GARNISHMENT

Note. Wage garnishment is the subject of a separate recommendation.
Whatever 1s ultimately produced will be plugged into this chapter.
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405-385

CHAPTER 3., SUPPLEMENTARY PROCEDURES FOR THE

ENFOKCEMENT OF A MONEY JUDGH{ENT

Comment. Chapter 8 makes available to the judgment creditor a
variety of procedures for the enforcement of a money judgment. It is
anticipated that the writ of execution will remain the primary enforce-
ment tool. However, In some circumstances, executlon operates in a less
than satisfactory way, and sometimes it is not effective at all. The
procedures provided in this chapter supplement execution and Sshould
provide an arsenal adequate to protect the judgment creditor. Article 1
continues the substance of former Sections 714-715, 717-722, and 723
relating to the examination of the judgment debtor as well as examination
of a third person indebted to the judgment debtor. Article 2 authorizes
the judgment creditor to bring sult against third persons indebted to or
in possession of property belonging to the judgment debtor. Article 3
provides for the appointment of a receiver to ald in the enforcement and
satisfaction of a judgment. Article 4 provides for the issuance of an
installment payment order directed to the judgment debtor which enables
the judgment creditor to reach periodic payments not otherwise subject
to process, Article 5 provides an exclusive procedure for collection of
money judgments where the judgment debtor 1s a creditor of a public
entity. Article 6 provides for charging orders against the interest of
a debtor-partner in partnership property. Article 7 provides for a lien
on a cause of action and judgment. Article 8 provides for assignment of
assets which are not subject to levy, i.e., patents, copyrights, trade-

marks, and wages in the hands of the federal government.
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404-944

Article 1. Examination of Judgment Debtor,

Third Person Indebted to Judgment Debtor

and AJdditional Witnesses

§ 708.010, Power of court commissioner and referee; qualifications of
referee; disobedlence of order of court commissioner or
referee a conteupt

708,010, (a) An order to appear and answer concerning property may
be issued pursuant to Sectiens 708.020, 708.030, and 708.040 by a court
commissioner.

(b) The examination proceedings authorized by Sections 708,020,
708.030, and 708.040 may be conducted by a court commissioner or a
referee appeointed by the court, and such officer may issue any order
authorized by Section 708.050 or warrant authorized by Section 708.060
and shall have the same powers as the court to grant adjournments, to
preserve order, and to subpoena witnesses to attend before him.

(c) Any referee appointed pursuant to the provisions of this ar-
ticle shall be an attorney duly licensed to practice law in all the
courts of this state at least five years prior to the date of suych
appointment.

(d) If any person discbeys an order of a court commissioner or
referee, properly made pursuant to this article, such person may be

punished by the court for a contenpt.

Comment. Section 708.010 reenacts the substance of portions of
several former sections and supplements Sections 259 and 259a (court
commissioners) and 639 (reference). Subdivision (a) codifles a rule
stated in Lewls v. Heblett, 188 Cal. App.2d 290, 10 Cal. Rptr. 441
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(1961). Insofar as subdivision (b} authorlzes a court commissioner or
referee to preside over an examination proceeding, it contlnues the
authority provided by former Sectiomns 714, 715, and 717. See also
Sections 259 and 25%9a. The authorlty of such officer to lssue an order
requiring the application of property to the satisfaction of a judgment
or forbidding transfer of property {(Section 708.050) continues authority
provided by former Sections 719 and 720. The authority of such officer
to issue a warrant to compel the appearance of a person and to control
the proceeding gemneralizes the authority provided by former Section 723.
See also former Secticms 714, 715, and 717.

Subdivision (c) makes applicable to all referees the qualifications
formerly required of referees appolnted in a county or city and county
having a population of one million or more. Compare former Section 723.
See also Govt. Code ¢ 70142.

Subdivision {d) reenacts the substance of former Section 72]. It
should be noted that, although a court commissioner or referee may issue
a warrant of attachment pursuant to Section 708.050, only a judge of the
court may exercise power to punish contempt for fallure to appear.

Note. We belleve that this section preserves the existing law and

its division of authority among court (judge), court commissioner, and
referee.

404-345

§ 708,020. Examination of judgment debtor; order; frequency

708.020. (a) Whenever an execution against property of a judgment
debtor may properly be issved, whether or not an executlon has been
issued or returned, the judgment creditor is entitled to an order from
the court requiring the judgment debtor to appear and answer concerning
his property before the court at a time and place specified in the

order.
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(b} Hotwithstanding subdivision (a), a judgment debtor may not be
required to appear and answer more frequently than every four months.
However, nothing in this section shall be coastrued to restrict the
rights granted by Section 7038.030.

(c) An order made pursuant to subdivision (a) shall contain the
following statement in boldface type: 'Failure to appear may subject the

party served to arrest and punishment for contempt of court.”

Comment. Section 708.020 reenacts the substance of the first
paragraph of former Sectlion 714. Although Section 708,020 no longer
specifically so provides, an order requiring a }judgment debtor to appear
for an examination may still be 1ssued against any one (or more)} of
several judgment debtors. l!oreover, Section 708.010 continues the
authority for a court commissioner or other appointed officer both to
issue an order requiring an appearance and to preside over the examina-
tion itself. See Section 708.010 and the Comment thereto. Compare
former Sectlon 714. Finally, the second paragraph of former Section 714
provided for the arrest of the judgment debtor where he failed to appear
in compliance with an order issued under Section 714. This provision
has been continued by Section 708.060 (arrest of person ordered to
appear under this article). Subdivision (c) continues the fourth paragraph
of former Section 714.

Note. New York procedure provides for issuance of one or more of
the following: (1) a subpoena requiring attendance for the taking of a
deposition; {2) a subpoena duces tecum requiring the production of books
or documents; or (3) an information subpoena (basically written inter-
rogatories), See N.Y.C.P.L.R. §% 5223-5224. Iu short, the WHew York
procedure has attempted to remove any vestlges of a separate proceeding
and is now analogous to ordinary prejudgment discovery procedures. We
have not attempted to pursue such a course but offer the idea for your

consideration. The notice provision was added by Cal. Stats. 1974, Ch,
213.
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404-946

§ 708.030. Proceedings in aid of execution; examination; arrest of debtor;

undertaking or imprisonment

708.030. {a) After the issuance of an executlon against property
of the judgment debtor, and upon proof by affidavit or otherwise to the
satisfaction of the court that the judgment debtor has property which he
unjustly refuses to apply toward the satisfactlion of the judgment, the
court may, by an order, require the judgment debtor to appear at a
speclfied time and place before the court to answer concerning the same.

[(b) Instead of the order requiring the attendance of the judgment
debtor, the court may, upon affidavit of the judgment creditor, his
agent, or attorney, 1f it appears to him that there is danger that the
debtor will abscond, order the sheriff, or a constable, or marshal to
arrest the debtor and bring him before the court. Upon being brought
before the court, the judgment debtor may be ordered to make an under-
taking, with sufficlent sureties, that he will attend from time to time
before the court as may be directed during the pendency of proceedings
and until the final determination thereof and will not in the meantime
dispose of any portion of his property not exempt from execution. In
default of entering into such undertaking, he may be committed to
prison.]

[c] An order made pursuant to subdivision (a) shall contain the
following statement in boldface type: "Failure to appear may subject the

party served to arrest and punishment for contempt of court.”

Comment. Section 708.030 reenacts the substance of a pertion of

former Section 715. The authority for a commissioner or other appelnted
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officer both to issue an order requiring an examination and to preside

over the examlnation itself 1s contlnued in Section 708.010. The authority
of the court to order the application of property of the judgment debtor
toward the satisfaction of the judgment is continued in Section 708.050.
[The authority to arrest the debtor on the credicor's ex parte application
has been deleted. However, the debtor may still be arrested pursuant to
Section 708.060 where he fails to appear after being ordered to do so,

and he is, of course, subject to belng held in contempt of court for

such failure.] Subdivision [¢] is based on similar provisions in former
Sections 714 and 717.

Hote. We have retained subdivision (b) only for purposes of dis-
cussion. This provision was considered in connection with the civil
arrest recommendation, but it was decided then to take no actlon until
the execution topic was taken up. The staff recommends that subdivision
(b) now be deleted. We believe that the contempt power is an adequate
sanction for the protection of the judgment creditor and that the reasons
which supported the repeal of the civil arrest remedy generally are also
applicable here. See Recommendation and Study Relating to Civil Arrest,

11 Cal. L. Revision Comm'n Reports 1, 27-37 (1973). See also Section
708.160 (arrest of person ordered to appear under this chapter.

404~947

5 708,040, Examination of debtor of judgment debtor [; exception for
spouse of debtor]

708.040. (a)[After the issuance of an execution against property
of the judgment debtor, and] upon proof by affidavit or otherwise, to
the satisfaction of the court, that any person has property of the
judgment debtor, or is lndebted to him in an amount exceeding fifty
dollars ($50}. the court may, by an order, require such person, or, in
the case of a corporation, any officer or wmewber thereof, to appear at a
specified time and place befora the court to answer concerning the
indebtedness., [The spouse of a judgment debtor to the extent provided

by Sections 970 and 971 of the Evidence Code may not be required to so
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testify 1f there has not been a waiver of such provisions in the action
giving rise to the judgment.]

(b} An order made pursuant to subdivision (a) shall contain the
following statement in boldface type: "Failure to appear may subiect the

party served to arrest and punishment for contempt of court."

Comment, Section 708.040 reenacts the substance of the first
sentence of former Section 717. Although Section 708.040 no longer
specifically so provides, an order requiring the appearance of a debtor
of one (or more) of several judgment debtors may still be issued.
Moreover, Section 708.010 continues the authority for a court commis-
siloner or other appointed officer both to issue an order requiring the
appearance and to preside over the examination itself. See Section
708.010 and the Comment thereto.

[The second sentence of former Section 717 has been deleted; however,
this works no change in the law. Evidence Code Sections 970 and 971}
provide that a married person has a privilege not to testify or even be
called to testify against his spouse in any proceeding. These privileges
apply as well in the proceadings under thils chapter unless, of course,
the privilepe has been walved earlier in the action giving rise to the
judgment., See Evid. Code § 973 and Comment thereto.]

The second paragraph of former Section 717 provided for the arrest
of a person where he failed to appear in compliance with an order issued
under Section 717. This provislon has been continued by Sectlion 708.060.
Subdivision (b) continues the third paragraph of former Section 717.

Note. The second seuntence of former Section 717 was only enacted

in j972. However, we believe that the matter can be adequately covered
by a Comment. Is this approach satisfactory?

We have placed the introductory clause to Section 708.040 in brackets
because we do not believe that issuance of an execution should be a pre-
requisite to examination., May we delete this requirement? The notice
provision was added by Cal, Stats., 1974, Ch, 214.
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404-948

§ 708.050, Order applying property toward satisfaction of judgment

708.050, (a) After an examination pursuant t» Section 709.020,
708.030, or 708.2340, the court way order any property of the judgnment
debtor, not exempt from execution, in the hands of the debtor or any
other person or any debt due to the fudgment debtor, to be applied
toward the satisfaction of the judgment.

{b) Notwithstanding subdivision (a), 1f a person alleged te have
property of the judgment debtor or to be indebted to him, claims an
interest in tihe property adverse to the judgment debtor or denles the
debt, the court may not order that such interest or alleged debt be
applied toward the satlsfaction of the judgment, but the court may, by
order, forbld a transfer or other disposition of such interest or debt
until an actilon can be commenced by the judgment creditor pursuant to

Section 708.110,

Comment. Section 708.050 reenacts the substance of former Section
719 and a portion of former Section 720. Although Section 708.050 no
longer refers specifically to referees, the orders autheorized by this

section may be made by a referee. See Section 708.010 and Comnment

thereto.

Note. This section provides only for restralning orders after
examination. Presznt law does not provide specifically for orders
restraining transfer of property pending the examination proceeding.
Winere a writ of execution has been levied on property, the levy will
bind the property; however, a levy will not always have been made, and
we wonder whether specific authority for a temporary rastraining order,
which provides protection pending the bearing, should be provigded.
Compare iI,Y.C.P.L.R, § 5222 (T.R.0. issued by clerk or attorney for
judgment creditor himself!).
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404~-943

§ 705.060. Arrest of person ordered to appear under this article

708.060. If a person ordered to appear pursuant to Sectlon 708.020,
708,030, or 708.040 fails to appear, and if the order requiring his
appearance has been served by a levying officer or some person speclally
appointed by the court in the order, or a registered process server, the
court may, pursuant to a warrant, have such person brought before the
court to answer [concerning the property and] for such fallure to

appear.

Comment. Section 708,060 reenacts the substance of the second
paragraph of former Section 714 and former Section 717. [It also s
upersedes the authoricy to arrest the judgment debtor on the ex parte
application of the judgment creditor which was provided by the last

three sentences of foraer Section 715.]}

tlote. The sentence in brackets will be included if we delete sub-
division (b) of Section 708.030 as recommended above. This section
apparently limits che courts contempt power to cases where the order is
gerved by one of the specified persons. 1Is it needed? Registered
process servers were added by Cal. Stats., 1974, Chs. 213 and 214. The
phrase in brackets is added since it would be absurd to arrest the
debtor or third person for fallure to appear and then fail to examine
him,

404-950

§
§ 708.070. Examination: attendance outside county of residence or place
of business; tender of mileage fees; costs

708.070. (a) Heither a judgment debtor nor a debtor of a judgment
debtor shall be required to attend before a court located outside of the

county in which he resides or in which he has a place of buslness unless
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the distance is less than 150 miies from hls place of residence or his
place of business to such court.

{b) No process to require the attendance, pursuant to thils article,
of a debtor of a judguent debtor is effective unless, at the time of
service of process, the person serving it tenders to such person mileage
fees In the amount of fifteen cents ($0,15) per mile necessary to be
traveled, one way, from such person's residence to the court. Such
mileage fees are an item of costs chargeable to the judpgment debtor, and
the court may, pursuant to Section 708,050, order the application of

[any} property of the iudgment debtor to the satisfaction of such costs.

Comment. Section 708.070 1is substantively identical to former
Section 717.1.

lote. Should the property chargeable for mileage fees be "non-
exempt," as opposed to “any?"

404-951

§ 708.080. Examination proceedings in other counties

708.080, When any judgwent debtor, or any person or corporatioa or
officer or member of such corporation, does not reside or have a place
of business in the county where the judgment roll is filed, or where the
judgment 1is entered in the docket in the justice court, an order authorized
to be made under any of the provisions of this article may be made by
any court of similar jurisdiction of the county where such judgment
debtor or other person resides or has a place of business or, if there
be no court of similar jurisdiction in such county, by a court of higher

jurisdiction thereln, upon filing with the clerk or judge of sald court
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an abstract of the judgment, in the form prescribed by Sectlon 674 and
upon presenting to such court an affidavit showing the existence of the
facts required to be shown herein. At the time of filieg such abstract,
there shall be paid to such clerk or judge, a filing fee of four dollars
($4) when filed in a justice court or six dollars ($6) when filed in a
superior or munlcilpal court.

Comment, Section 708.080 is substantively 1dentical to former
Section 722,

404~952

§ 708.090, Witnesses

708,090, Witnesses may be requived to appear and testify before
the court 1n any proceeding under this article In the same manner as
upon the trial of an issue.

Comment. Section 708.090 is substantively ildentical to former
Section 718, Although Section 708.090 no longer refers specifically to

referees, the proceedings authorized by this article may be conducted by

such ofificers. See Section 708.010 and Comment thereto.

405-394

Article 2, Creditor'’s Sult Against Third Person

§ 708.110, Action by judgment creditor to enforce right to possession
of judgwent debtor or payment of debt owed to judguent
debtor

708.11G. A judgment creditor may bring an actlon agailnst any per-
son against whom his judgment debtor could have maintained an action for
the possession of personal property or the payment of a debt. The judg-

ment debtor shall be joined in the actlon. If it 1s shown that the
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judgment debtor is entitled to possession of the personal property, the
judgment in the action shall require the sale of the property, or so
much of it as is required to satisfy the judgment creditor's judgument,
and the payment of the proceeds of the sale to the judgment creditor.
1f it is shown that the defendant in the action is indebted to the
judgment debtor, a judgment in the actlon may be entered against the
defendant and in favor of the judgment creditor. Costs of the action
shall not be awarded against a person who did not dispute the judgment

debtor's right to possession or the indebtedness.

Comment. Section 708,110 supersedes a portion of former Section
720 and authorizes suit by a judgment creditor to enforce his judgment
debtor's right to possession of personal property or to collect a debt
owed to his judgment debtor. This 1s a separate and distinct remedy.
It 1s anticipatedlthat it will be used only when the third person has
falled to perform his duties under Section 704.070 (duties of garnishee
under levy of executlon) and an order requiring the application of prop-
erty to the satisfaction of the judgment creditor's judgnent is un~
available under Section 708.050. Costs of the action will not be
awarded against a defendant who does not dispute the judgment debtor's
rights; hence, the judgment creditor 1s encouraged to pursue the faster
and less expensive procedures first. However, nelther issuance or levy
of execution nor an examination proceeding is a prerequisite to suit.

Wote. Sectlon 708.110 is based 1in part on Section 720 and also
incorporates some features of N.Y.C.P.L.R. §§ 5225 and 5227 and Cal.
Code Civ. Proc. § 488.550. We note that this section, Sectlon 704.070
{(liability of garnishee), and Section 708.050 (order following examina~
tion proceedings) are all limited to debts due and owing when the re-
spective procedure is utilized., The staff believes that some provision
should be made for payment of unmatured debts as they become due. This
can be accomplished perhaps by the appointment of a receiver. See Sec-

tion 708.210. However, we wonder whether a receiver is always necessary
or desirable.
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405-395

U Article 3. Receiver to Enforce Judgment

§ 7068.210. Receiver to enforce judgment

708.210, {a) Whenever an execution against property of a judgment
debtor may properly be 1ssued, whether or not an execution has been is-
sued or returned, upon application of eitl:er the judgment creditor or
Judgment debtor after a noticed hearing, the court may appoint a recelver
who may be authorized to do any acts designed to satisfy the judgment.

{b) The order of appointment shall specify the property to be re~
celved, the duties of the receiver, and the manner in which these duties
are to be performed. The order may direct a levying officer to deliver
to the receiver any property previously levied upon under a writ of eze-
cution or attachment and may authorize the recelver to sell any real or
personal property In any manner and on such terms and conditions as will
insuyre that a fair consideration is obtained by the sale. Any sale made
pursuant to this section may be made absolute.

(c) The court, without the consent of the judgment debtor, may ap-
point the judgment creditor or his attorney as the receiver but, if such
appolntment is made, the recelver is not eantitled to compensation.

(d) Except as otherwise provided in thils article, the provisions of
Chapter 3 {(commencing with Section 564) and Chapter 5A (commencing with
Section 371) of Title 7 govern the appointment. qualifications, powers,
rights, and dutles of a recelver appointed under this section.

Note., Section 708.210 is essentially a new section. Under present
law, Sectlon 564 provides In part:

In superior courts a receiver may be appolated by the court in
which an aetion or proceeding is pending:
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& %* * * *

3. After judgment, to carry the judgment into effect.

4. After 3judgment, to dispose of the property according to
the judgment, or to preserve it during the pendency of an appeal,
or in proceedings in aid of execution, when an execution has been
recurned unsatisfied, or when the judgment debtor refuses to apply
his property in satisfaction of the judgment: or after sale of real
property under execution of a judgment or pursuant to a decree of
foreclosure or sale during the period provided by law for the re=-
demption thereof from sale, to collect rents thereon, and to expend
and disburse such rents as may be directed by the court or other-
wilse provided by law;

Municipal courts are also authorized to appoint a receiver in aid of
execution as provided in paragraph 4 of Sectlon 564. See Section 8%(a}(8).
However, the appointment of a receiver seems to have been approached by
the courts in a generally restrictive way. The staff believes that this
is unfortunate because, in some cilrcumstances and with appropriate con-
trols, we believe that the use of a receiver could be very beneficial to
all concerned. We suggest accordingly that a sectiorn be added along the
lines indicated in an attempt to encourage a new judicilal approach.

Section 708.210 makes clear that issuance or return of an execu-

tion is not a prerequisite to the appointment of a recelver. We think
that in some circumstances a receiver may be preferable to enforcement
by execution, e.g., collection of the rents from an apartment house for
a perfod of time may be much more desirable for both parties than sale
of such property. Similarly, collection of periodic payments under
notes, accounts receivable, and so on may be greatly simplified through
use of a receiver. Hence, we have eliminated the suggestion that exe-
cutlon must first be pursued. 5See penerally 5 B. Witkin, California
Procedure Enforcement of Judgment §§ 179-182 at 3538~3540 (2d ed. 1971).

Section 568 provides a receiver with broad general powers; Section
568.5, however, requires the recelver tc make sales in the same manner
as under execution. We take a quite different approach. Subdivision
(b} authorizes the court to permit sales to be made in any manner as
long as a fair price is obtained. Our intent here is to use a "receiver"
as a more flexible alternative to the usual sale under execution. For
example, the creditor himself can be appointed the receiver for the sole
purpose of selling a particular item of property through a negotiated
private sale.

Section 566 provides that "no party, or attorney of a party, . . .
can be appointed receiver . . . without the written consent c¢f the
parties . . . .’ Subdivision (c) changes this rule. The receiver must
be bonded and, as long as the court 1s satisfied that the judgment
creditor or his attorney will do a satisfactory job, we see no reason to
require the judgment debtor's comsent. Subdivisions (b} and (c) both
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express features of the present law in Hew York. See N.Y.C.P.L.R. %
5228. Pennsylvania also seems to have a liberal approach to the use of
a receiver, See Pa. R. Ct. 3114.

If the general scheme cutlined above is satisfactory, it may be
helpful to provide specifically for the priorities between judgment
creditors who have utilized this procedure and those who have levied
executlon, recorded a judgment lien, or pursued some other remedy. We
would assume that the basic rule-first in time, first in right--would
apply but, if desired, we can make the point clear. Compare H.Y.C,P.L.R.
§ 5234.

406-210

§ 708.220. Recelver to transfer alcoholic beverage license

708.220. ({(a) A receiver may be appointed pursuant to Section
708,210 for the purpose of transferring an alcoholic beverage license
held by the judgment debtor which is transferable under Article 5 (commencing
with Business & Professions Code Section 24070) of Chapter 6 of the
Aleoholic Beverage Control Act.

(b) If, at the hearing provided by Sectlon 708.210, the judgment
debtor shows that claims of creditors with priority over the judgment
creditor as provided by Business and Professions Code Section 24074
exceed the probable sale price of the license, the court may not authorize
the appointment of a receiver for the purpose of transferring the license.

(c) The recelver may exerclse the powers of the licensee as neces~
sary, and shall comply with the applicable prxovisions of Article 5
{coumencing with Business and Professions Code Section 24070) of Chapter
6 of the Alcoholic Beverage Control Act and any applicable regulations
of the Department of Alcoholic Beverage Control.

{d)} An alcoholic beverage license may be applied to the satls-
faction of a judgment for the payment of money only as provided in this

section.
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Comment. Sectlon 708.220 allows the judgment creditor to force the
sale by a receiver of an alcoholic beverage license held by the judgment
debtor. Alccholic beverage licenses are not subject to the normal
execution procedures. See Section [705.020]. The Alcohollc Beverage
Control Act {(commencing with Business and Professions Code Section
23000) provides detalled procedures for the sale of alcoholic beverage
licenses which make use of a receiver appropriate. Cf. Mollis v.
Jiffy-5titcher Co., 125 Cal. App.2d 236, 270 P.2d 25 {1954). Apparently,
since the amendment to former Section 688 in 1959 (Cal. Stats. 1959, Ch,

2140, §1) alcohelic beverage licenses had not been reachable by any
state enforcement process. See 37 Ops. Cal. Atty. Gen. 4 (1961).

In order to prevent punitive forced sales of the judgment debtor's
license, subdivision (b) of Section 708.220 allows the judgment debtor
to show that it 1s unlikely that the judgment held by the judgment
creditor would be satisfied in whole or in part if the license were sold
because claims of creditors with priority over the judgment creditor
pursuant to Business and Professions Code Sectlon 24074 exceed the
probable sale price of the license. The scheme of priorities set out in
Section 24074 is "mandatory and exclusive.' See Grover Escrow Corp. v.
Gole, 71 Cal.2d 61, 453 P.2d 461, 77 Cal. Rptr. 21 (1969); Bus. & Prof.
Code § 24076.

Subdivision (¢) enables the recelver to exercise the powers of the

licensee necessary to comply with the transfer provisions of the Alco-
hollc Beverage Control Act. The strict regulation of all aspects of
alcoholic beverage licenses by the Alcchollc Beverage Control Act reguires
that the receiver comply with the procedures set out in Article 5 (com~
mencing with Business and Professions Code Section 24074) of Chapter &

of the act and the regulatlons of the Department of Alcoholic Beverage
Control.

Note. This section implements a declsion made at the March 1974
meeting to provide a procedure for reaching liquor licenses. As an
alternative 1t would be possible to provide for levy and sale by an
officer; however, the staff thinks this would be awkward since the

transfer would still have to be approved by the Department of Alcoholic
Beverage Control. Special levy procedures would also have to be provided.
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In Division of Labor Las Enforcement 7. U.S., 301 F2d 82 (%th Cir.
1962), a federal officer levying ou a liquor license for purposes of a
tax lien under 26 U.S.C. Sectiocn 6331 tock possession of the license
certificate and sent notlce to¢ both the licensee and the ABC.

Business and Professions Code Section 24074, incorporated in the
proposed sectlon, provides as folicws:

24074, Before the filing of cuch z transfer application with
the department, i the intended tragsfer of the business or license
involves a purchase price or consideraticn, the licensee and the
intended trancferee shall eatablish an =scrow with some persoa,
corporation, or association not 2 party to the transfer acting as
escrow holder, and zho intended trancferes suzli deposit with the
escrow holder the fuli amount of the purchase price or consideration.
The transfer application tghall be accompanied by a description of
the entire consideration. Such description shall include a desig-
nation of cash, checks, premlssory notes, and tanglble and intangible
property, and the amount of epeh thereof. The liccnsee and intended
transferee shall also anter into an zgreement, which agreement
shall be deposited with the escrow holider, directing the escrow
helder, after the requircments for tvansfer as provided in Section
24049 are seiisfied, to pay out of the purchase price or consider-
ation, the claims of the bona fide craditors of the licensee who
file thelr claims with the escrow holder before the escrow holder
is notified by the deportment of itz approval of the transfer of
the llcense or if tha purchase piice or consideration is not sufficient
to pay the claims in Ifuli, to discribute the consideration as
follows:

First, to the payment of claims for wages, salaries, or fringe
benefits of employzss of the seller or transferor earned or accruing
prior te the zale, tranzfer, or openicg of an escrow for the sale
thereof ;

Second, to the nayment of claims of secured creditors to the
extent of the preocecds wiich arise from the sa’e of the security;

Third, to the United States for claims based on lncome or
withholding taxes; and theraafter f{oi clalms based on any tax other
than taxes specifled in Section 24C49;

Fourth, to the payment of claims on wmcchanies' llens;

Fifth, to #le parmmat of escreov f2os znd the payment of claims
for prevailing brokerage tees for services rendered and claims for
reasonable attorney's feesc for soyvices rendered:

Sixth, to the payment of clains for goods sold and delivered
to the transferor for zesale at his licenerd premises and the
payment of claims for serxvices rendared, performed, or supplied in
connection with the cperatioan of the licensed business,

Seventh, to the pavment of sl otheir claims. The payment of
these claims if sufficient assets are not available for the payment
of the claim in full shall Le pald pro rata.

~Tha-
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If the transferor licensee disputes any claim, the escrow
holder shall notify the claimant, and the amount or pro rata amount
thereof shall be retained by the escrow holder for a perilod of 25
days, and if not attached shall be pald te the transferor licensee.
The agreement shall azlso provide that the escrow holder shall make
the payment or distribution within a reasonable time after the
completion of the transfer of the license.

Business and Professions Code Section 24075 purports to exempt recelvers
and others from the requirements of Section 24074:

24075. The provisions of Sections 24073 and 24074 do not
apply to any transfer of a license made by an executor, administra-
tor, guardian, conservator, trustee, recelver, or other person
acting in the legal or proper discharge of official duty, or in the
discharge of any trust imposed upon him by law, nor to any transfer
or assignment, statutory or otherwise, made for the benefit of
creditors, nor to a surviving spouse or fiduclary or other person
within the meaning of Section 24071.

At present Section 24075 is ineffective so far as recelvers or officers
conducting execution sales are concerned becaulquor licenses may not be
reached to satisfy a money judgment. It appears that the original
intent of the language was to enable flduclary officers to perform the
functions of the escrow apent provided in Section 25074, The rigid
system of prioritles was enacted later and Section 24075 was apparently
overlocked. The staff can see no reason why the persons listed in
Section 24075 should be exempt from following the priorities set out in
Section 24074, Accordingly, the staff proposes to amend Section 24075
by adding the following phrase: "Except as otherwise provided by Code of
Civil Procedure Section 708.220, . . .~

405-397

Article 4. JInstallment Payment Order

§ 708,310, Installment payment order

708.3i0. (a) Whenever an execution against property of a judgment
debtor may properly be issued, whether or not an execution has been
issﬁéd or returned, upon application of the judgment creditor, after a
noticed hearing where it is shown that the judgment debtor 1s recelving
or will receive money from any source, or 1Is attempting to impede the

judgment creditor by rendering services without adequate compensation,
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the court may order that the judgment debtor make specified installment
payments to the judgment creditor.

(b) In fixing the amount of the payments, the court shall take into
conslderation the reasonable requirements of the judgment debtor and his
dependents, any payments required to be made by him or deducted from the
money he would otherwise receive in satisfaction of other judgments and
wage asgigoments, the amount due on the judgment, and the amount being
or to be recelved, or, 1f the judgmeat debtor 1s attempting to impede
the judgment creditor by rendering services without adequate compen~
sation, the reasonable value of the services rendered.

(c) Upon application of either party, after a noticed hearing where
it is shown that there has been a material change in circumstances siace
the time of the last prior hearing on the installment payment order, the

court may modlfy or set aside such order.

Comment, Section 708.310 is substantively simlilar to N.Y.C.P.L.R,
§ 5226, It does not alter the rule that Chapter 7 provides the exclu-
sive procedure for withholding earnings of an employee. However, it does
seem to provide a useful supplementary remedy to reach income from
federal employment, out-of-state employers, or from self-employment.
Moreover, because it is not a garnishment or withholding procedure but
rather operates directly against the judgment debtor, it can also be
used to reach amounts greater than those permitted under the wage gar-
nishment provisions (e.g., where the employee's income is large and the
amount remainlng after withholding 1s more generous than seems neces-
sary) or it can be used by a second judgment creditor where a prior
earnings withholding order is in effect. This should not undermine the
wage garnishment law and subdivision (c) attempts to make clear that the
order issued is not irrevocable and the judgment debtor can seek further
review where the impact of the order has increased due to a chaage in

circumstances. (0f course, on the other hand, the debtor's clrcumstances
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may change for the better; hence, subdivision (¢) permits either party
to move to bhave the order modified, i.e., the creditor may seek to have

the amount to be paid over increased.)

Note, Section 708.310 is new; we know of no present counterpart.
Is the idea worth preserving?

In dew York, thils procedure has created certain priority problems
since it was held in Schwartz v. Goldberg, 58 tisc.2d 308, 295 N.Y.S.,2d
245 (1968), that a creditor using the installment payment order had
priority over six creditors who were waiting in line for income execu-
tions (wage garnishment). It should also be noted that llew York's wage
garnishment law which exempts all but 10 percent of weekly wages over
385 leaves more disposable income to the debtor to be subjected to an
installment payment order than does either present California law or the
Commission's wage garnishment recommendation.

The installment order procedure could be limited to situations
where there Is no wage garnishment. To do otherwise would defeat the
purpose of the exemption of a certain amount of wages, whether paid or
unpaid, when there has been a wage garnishment,

Another objection is that subdivision (b) creates a very vague
test in the nature of a standard of living test.

The Commission should also note the newly-enacted Code of Civil
Procedure Section 85 (Cal. Stats. 1974, Ch. 1415) which provides that in
municipal or justice courts the judgment debtor may be ordered to pay
the amount of the judgment “Immediately or at any time and upon such
tergps and conditions, including installment payments, which the court
way prescribe.,” In making its determination the court must consider
factors relevant to exemptions and examinations of debtors.

This procedure may be so similar to that proposed in Article 8 that
the two would best be merged. What does the Commission wish to do?

269-010

Article 5. Collection of Judgment Where

Judgment Debtor is Creditor of Public Entity

§ 708.410. ~Public entity,’® “state,' and “local public entity" defined

708.410. As used in this article "public entity” means the state,
a county, cilty, district, public auvthority, public agency, and any other

political subdivision in the state. "State' means the State of California
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and includes the Hegents of the State of California. '"Local public

entity” means any public entity other than the state.

969-011

§ 708.420. Exclusive procedure provided by this article and Chapter 7

708.420. A juvdgment for the payment of money agalnst a person to
wvhom money 1s owing and unpaid by a public entity, may only be enforced
against such entity in the manner provided by this article and Chapter 7

(commencing with Section [707.010}).

405-380

§ 708,430, Collection of judgment where judgment debtor is creditor
of state or political subdivision

708.430. {a) Whenever a judgment for the payment of money is
rendered against a person to whom money 1s owing and vapaid by a public
entity, the judgment creditor may file a duly authenticated abstract or
transcript of such judgment together with an affidavit which states that
he desires to avall himself of the relief provided by this section and
states the exact amount then due, owing, and unpaid on the judgment.

(b) If the money is owing and unpald by the state to the judgment
debtor, the judgment creditor shall file the abstract or transcript and
affidavit with the state department, board, office, or commission owing
such money to the judgment debtor prior to the time the department,
board, office, or commission presents the claim of the judgment debtor
therefor to the State Controller. The department, board, office, or

commission in preseanting the claim of the judgment debtor to the State
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Controller shall note thereunder the fact of the filing of the abstract
or transcript and affidavit and state the amount unpald on the judgment
as shown by the affidavit and shall alsc note any amounts advanced to
the judgment debtor by, or which the judgment debtor owes to, the state
by reason of advances for expenses or for any other purpose. The State
Controller, to discharge the claim of the judgment debtor, shall pay
into the court which issued the sbstract or tramscript, by his warrant
or check payable to the court, the whole or such portion of the amount
due the judgment debtor on the claim, after deducting from the claim an
amount sufficlent to reiwburse the department, board, office, or com-
mlsslon for any amounts advanced to the judgment debtor or by him owed
to the state, as will satisfy in full or to the greatest extent the
amount unpaid on the judgment and the balance thereof, if any, to the
Judgment debtor.

(c) If the money is owilng and unpald to the judgment debtor by any
local public entity the judguent creditor shall file the abstract or
transcript and affidavit with the auditor of such local public entity
(and in case there be no auditor then with the official whose duty
corresponds to that of auditor). The auditor (or other official), to
discharge the claim of the judgment debtor, shall pay into the court
which issued the abstract or transcript, by his warrant or check payable
to the court, the whole or such portion of the amount due the judgment
debtor on the claim, after deducting from the clair an amount sufficient
to reimburse the local public entity for any amounts advanced to the
judgment debtor or by him owed to such public eaticty, as will satisfy in
full or to the greatest extent the amount unpaid on the judgment and the

balance thereof, if any, to the judgment debtor.
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{(d) The judgment creditor upon filing the abstract or tramscript
and affidavit shall pay a fee of two dollars and fifty cents ($2.50) to
the person or agency wich whom the same 1s fileé.

{e)} Whenever a court receives any money hersunder, it shall pay as
wuch thereof as is not exempt from execution to the judgment creditor
and the balance thereof, if any, to the judgment debtor. The procedure
for determining the claim of exemption shall be governed by the procedure
get forth in Section {709.000], and the court rendering the judgment
shall be considered the levying officer for the purpose of that section.

{£) In the event the money owing to a judgment debtor by any public
entity is owing by reason of an award made in a condemnation proceeding
brought by the public entity, such public entity may pay the amount of
the award to the clerk of the court im which such condemmation pro-
ceeding was tried and shall file therewlth the abstract or transcript of
judgment and the affidavit filed with 1t by the judgment creditor. Such
payment into court shall constitute payment of the condemmnation award
within the meaniang of Section 1251. Upon such payment into court and
the filing with the county clerk of such abstract or transcript of
judgment and affidavit, the county clerk shall notify by mail, through
their attorneys, 1f any, all parties interested in the award of the time
and place at which the court which tried the condemmation proceeding
will determine the conflicting claims to the award. At such time and
place, the court shall make such determination and order the distribution
of the money held by tie county clerk in accordance therewith.

(g) The judgwent creditor may state in the affidavit any fact or
facts tending to establish the identity of the judgment debtor. No

public officer or employee shall be liable for failure to perform any
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duty imposed by this section unless sufficient information is furnished
by the abstract or tramscript together with the affidavit to enable him
in the exercise of reasonable diligence to ascertain such identity
therefrom and from the papers and records on file in the office in which
he works. The word "offlce’ as used herein does not include any branch
or subordinate office located in a different city.

(h) Nothing in this sectlion shall authorize the filing of any
abstract or transcript and affidavit against any overpayment of tax,
penalty, or interest, or lnterest allowable with respect to such over-
payment, under Part 10 (commencing with Section 1?001) or Part 11 (comw-
mencing with Section 23001) of Division 2 of the Revenue and Taxation
Code,

(1) Any fees received by a state agency under this section shall be
deposited to the credit of the fund from which payments were, or would
be, made on account of a garnishment under this section.

(i) This section does not authorize the withholding of earnings of
a public officer or employee. The earnings of a public officer or
employee may be withheld only pursuant to Chapter 7 {(commencing with

Section 707.010}.

Comment. Section 708.430 is substantlvely identical teo former Seec-
tion 710.

idote. Secticn 708.430 1s presented here in substantially the same
form as it appears in our old wage garnlishment recommendation. Of course,
its final content depends on what form any new recommendation takes.
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405~482

§ 708.440. Collection of judpment where judgment debtor 1s comtractor
on public work; subordination to claims of laborers and
materlalmen

708.440. (a) Where the judgment debtor named in any abstract or
transcript of judgment filed under Section 708.430 1s a contractor upon
any public work, the cost of which is to be pald out of any public
moneys voted, appropriated, or otherwise set apart for the purpose of
paylng therefor, only so much of the contract price shall be deemed
owing to the contractor, within the meaning of Section 708.430, as may
remain payable to him under the terms of his contract, upon the com-
pletion thereof, after the sums severally due and to become due to all
persons who perform labor upon such work or who bestow sklll or other
necessary services or furnlsh macerials, appliances, teams, or power
used or consumed in the performance of such work have been ascertained
and paild.

(b) In ascertaining the sums severally due or to become due to the
persons who perform labor upcn public works or other necessary services
or furnish materials, appliances, teams, or power used or consumed in
the performance of such work, only such clalms shall be considered as
are filed against the moneys due or to become due to the judgment debtor
in accordance with the provisions of Chapter 4 {commencing with Section
3179} of Title 15 of Part 4 of Division 3 of the Civil Code.

{c) The controller, auditor, or other public disbursing officer
whose duty it is to make payuents under the provisions of the contract
shall not draw his warrant 1n favor of the court which issued the ab-

stract or transcript untll the contract is completed and the payments
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above specified are made and then only for the excess, 1if any, of the

contract price over the aggregate of the sums so paid.

Comment. Sectlon 708.440 is substantively ildentical to former

Section 710a.
Hote., This section has been tentatively approved; however, the
Commlssion reserved for further consideration the question whether a

comparable provision should be made applicable to private construction
contracts,

969-013

Article 6. <Charging Orders

§ 708.510, Order charging interest of partner in partnership property;
appointment of receiver; exclusive procedure

708.510 (a) Whenever an execution against property of a judgment
debtor may properly he 1ssued, whether or not an execution has been
issued or returned, upon application by thé Judgment creditor of a
partner tg the court which entered the judgment, and after notice to
each co-partner of the judgment debtor and a hearing, the court may
[charge the Interest of the debtor partner with payment of the unsatis-
fied amount of the judgment with interest thereom, may appoint a re-
celver as provided in Section 708.000 to collect the debtor's share of
the profits and any other money as it becomes due to him from the part-
nership, and may] wake any [other] orders directed te the partners or to
a recelver appointed by the court which are necessary to secure the
gatisfaction of the judgment.

{b) If the judgment 1s not satisfied within a reasonable period of

time pursuant to subdivision (a), the court in its discretion may
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appolnt a receiver, if it has mot previously dons so, and authorize the
recelver to sell the interest charged In the manner and on the terms and
conditions prescribed by the court. Before sale, the interest charged
may be purchased without thereby causing a dissolution (1) with separate
property, by any one or more of the partners, or (2) with partnership
property, by any one or more of the partners with the consent of all the
partners whose interests are not so charged or sold.

{c) Except on a claim against the partnership, the right of a
partoner in specific partnership property may only be applied to the

satilsfaction of a judgment pursuant to this section.

Comment. Section 708.510 provides the exclusive procedure for
reaching the interest of a partner in specific partnership property
where the partner, but not the partnership, 1s a judgment debtor. This
section implements the practice developed under Corperations Code
Section 15028.

405~483

Article 7. Lien on Cause of Action and Judgment

§ 708.610. Judgment creditor of party; order granting lien; notice; inter-
vention; extent of lien; endorsement upon judgment and abstract

708.61CG, (a) Upon motion of a judgment creditor of any party to
an action or special proceeding made in the court in which the action or
proceeding 1s pending upon written notlce to all parties, the court may,
in 1ts discretion, order that the judgment creditor be granted a lien
upon the cause of action, and upon any judgment subsequently procured in
such action or proceeding, and, during the pendency of such action, may

permit such judgment creditor to intervene therein.
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(b) The judgment creditor shall have a lien to the extent of his
Judgment upou all money recovered by his judgment debtor in such action
or proceeding, and no compromise, settlement, or satisfaction shall be
entered into by or on behalf of such debtor without the consent of such
judgment creditor ualess his lien 1s sooner satisfied or discharged.

(c) The clerk or judge of the court shall endorse upon the judgment
recovered in such action or proceeding a statement of the existence of
the lien, the date of the entry of the order creating the llen, and the
place where entered; and any abstract ilssued upon the judgment shall
contain, in addition to the matters set forth in Section 674, a state-

went of the lien in favor of such judgment creditor.
Comment. Section 708.610 1s substantively i1dentical to subdivision

(a) of former Section 688.1. See generally Section [705.020] and the

Comnent thereto.

$69-012

§ 708.620. Exclusive procedure provided by this article; other liens
preserved

708.620. {(a) When an actlon or speclal proceeding is pending in
which the Judgment debtor is a party, this article provides the ex-
clusive procedure for the judgment creditor to obtain a lien upon the
cause of action and any judgment subsequently obtained.

(b) Any lien on the cause of actlon obtained before the action or
speclal proceeding was commenced is continued and is superior to the

lien provided by this arcicle.

Comment. Subdiwvision (a) of Section 708.620 makes clear that once

an actlon or special proceeding, in which the judgment debtor is a
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party, has been comuenced, the judgment creditor may obtain a lien on
the cause of action and any eventual judgment only by following the
procedure set out in Section 708.610 although prior liens are continued
as provided in subdivision (b). See e.g., §$§ 708.050 (order applying
property toward satisfaction of judgment and 708.110 (creditor's suit).

969-024

Article 8. Assignment Orders

§ 708.710. Order assigning rights to future payments

708.710. (a) Whenever an execution agalnst property of a judgment
debtor may properly be issued, whether or not an executlon has been
1ssued or returned, upon application of the judgment creditor and after
a noticed hearing, the court may order the judgment debtor to assign to
the judgment creditor or to a recelver appointed pursuant to Article 3
(commencing with Section 708.210) all or part of any right to future
payments, including, but not limited to, payments and wages due from the
federal government, rents, commlssions, surplus amounts from spendthrife
trust, and payments due from a patent or copyright.

(b} When determining whether to order an assignment or fixing the
amount of an assignment of part of a right to future payments, the court
shall take into consideration the reasonable requirements of the judg-~
ment debtor and his dependents, aany payments required to be made by him
or deducted from the money he would otherwlse receive In satisfaction of
other judgments and wage assignments, the amount due on the judgment,
and the amount being or to be received, or, 1f the judgment debtor is
attempting to lmpede the judgment creditor by rendering services without

adequate compensation, the reasonable value of the services rendered.
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Note. Article B provides a procedure for reaching certain forms of
property which cannot be reached by levy of execution and sale. Patents
and copyrights have been reached by creditor's suits and supplementary
proceedings where the debtor is ordered to assign his patent rights to a
recelver. See Pacific Bank v, Robinson, 57 Cal. 520 (1881)(patent
rights); Fionegan v. Finnegan, 64 Cal. App.2d 109, 148 P.2d 37 (1944)
(patent rights); Security-First Jat'l Bank v. Repubiic Pictures Corp.,
97 F. Supp. 360 (S.D. Cal. 1951)(copyrights). The surplus income from a
spendthrift trust may be reached by a creditor’s suit where it is shown
that there is no provision in the trust for accumulation of surplus
income and that the income is not at all necessary for the beneficlary's
education and support. See Civil Code § 859; Lstate of Lawrence, 267
Cal. App,2d 77, 72 Cal. Rptr. 851 (1968): Canfield v, Security-First
dJat'l Bank, 13 Cal. 2d 1, 87 P.2¢ 830 (1939). Wages due a federal
employee may not be garnished, but may be reached in supplementary
proceedings by an order to the debtor to endorse and deliver his pay-
checks to a receiver. See Sheridau v. Sheridan, 33 Cal. App.3d 917, 109
Cal. Rptr. 466 (1972).

404—343

§ 708.720. Modifying or setting aside assignment order

708.720. VUpon application of either party, after a noticed hearing
where 1t 1s shown that there has been a material change in circumstances
since the time of the last prior hearing on the installment payment
order, the court may modify or set aslde such order, except as provided

in Section 708.730,

969-050

§ 708.730. Assignment by receiver of right to future payment

708.730, Rights to future payments may be assigned to third persons
only as provided in Article 3 (commencing with Section 708.210). Where
an assignment by a recelver to a third person is made absolute, the
order of assignment made pursuant to Section 708.710 may not be modified

or set aside,
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Hote. The intent of this provision is to guarantee court super-
vision of any assignment of a rignt to future payment by the receiver to
third persons. Section 708.210 tentatively provides that the sale or
asaignment of property by the receiver (who may be the judgment creditor)
must be on such terms and conditions as will insure a falr considerationm.
Normally it is contemplated that collection of the payments as they
accrue 1s the best method to satisfiy the judgment, but there may be
circumstances where outripht sale of the right to future payments 1s
advantageous to both debtor and creditor.

405~996

§ 708.740. Recording patent and ceopyright assignment

708.740. (a) An assignment of a patent pursuant to this article
shall be recorded in the United States Patent 0ffice as provided by
federal law.

{b) An assipgnment of a copyright pursuant to thils article shall be
recorded in the United States Copyright Office as provided by federal

law.

Note, This section puts the creditor or receiver on notice of the
existence of 35 U.S8.C. § 261 (1970), which provides in part:

Subject to the provisions of this title, patents shall have
the attributes of personal property.

Applications for patents, or any interest therein shall be
assignable in law by an instrument in writing . . . . An assignment,
grant or conveyance shall be vold as agalnst any subsequent purchaser
or mortgagee for valuable consideration, without notice, unless it
is recorded in the Patent 0ffice within three months from its date
or prior to the date of such subsequent purchase or mortgage.

And 17 U.S5.C. § 28 (1970):

Every assignment of copyright shall be recorded in the copy-
right office within three calendar months after its execution in
the United States or within six calendar months after its execution
without the limits of the United States, in default of which it
shall be wold as against any subsequent purchaser or montgagee for
a valuable consideration, without notice, whose assignment has been
duly recorded.

Does the Commlsslon think we need such a provision, or should
reference be made only in a Comment?
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CHAPTER %, EXEMPTIONS

llote, The Commission has postponed work on the exemption provi-
slons until the nature of the federal bankruptcy exemptions 1s certain.
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992.905%

CHAFTER 10. ENFORCEMENT OF JUDGHENTS FOR THE POSSESSION

OR SALE OF PROPERTY AND CONTEMPT ORDERS

Article 1. Enforcement of Judgment for Posession of

Persoual Property

§ 710,010, 1Issuance of writ of possession

710.010. A judgwment for the possession of personal property may be
enforced by a writ of possession. The writ [shall be issued in the name
of the people, sealed with the seal of the court, and subscribed by the
¢lerk or judge, and shall identify the judgment, stating the court, the
county, and, in municipal and justice courts, the judiclal district,
where the judgment 1s entered. The writ] shall be directed to a levying
officer in the county where the property, or some part thereof, is
situated and shall describe the property and state its value. The writ
ghall require the levying officer to search for and take custody of the
prcperty in the manner prescribed by Section 514.010 and promptly thereafter
deliver possession of the property described in the writ to the party
entitled thereto. The writ of possession may also require the levying
officer to satisfy any costs, damages, reants, or profits recovered by

the judgment in the same manner as a writ of execution,

Comment. Section 710.010 provides for the enforcement of a judg-
meat for the possession of personal property by a writ of possession.
This section continues the substance of the prior law under Sections
682(4), 684, 684.1, and 687. However, the term ‘writ of possession" is
used here to be consistent with the usage in Chapter 2 {coammencing with

Section 511.010) of Title 7. It should be noted that the judgment
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enforced hereunder is one which entitles a party to specific property,
l.e., the party in whose favor the judgment runs is not obliged to
accept merely the value of the property., &ee Griffith v, Reddick, 41
Cal. App. 458, 182 P. 984 (1919). The wvalue of the property is substi-
tuted only where delivery becomes impossible by reason of destruction or
otherwise. See Section 710.020. Cf. Stesele v. Marlborough Hall Corp.,
100 Cal., App. 491, 280 P. 380 (1929).

The requirements of former Section 682(4) that costs, damapes,

rents, or profits be satlsfled first from personal property and only
then from real property and of former Section 684.1 that the levying
officer place a keeper in personal property occupled as a dwelling for

at least two days have been discontinued.

Hote. We have used the term "writ of possession’ here in connec-
tion with personal property and the term ‘writ of restitution” in the
next article (Section 710.110) in connection with real property. Present
law refers to a writ of ezecutlon 1in both instances although the Judicilal
Council forms are then subtitled "Possession of Fersonal Property" and
"Possession of Real Property” respectively. The staff believes that
there is some benefit in separating the special provisions relating to
the enforcement of judgments for the possession of real and personal
property into two articles as is done in this draft. Is this a satis-
factory solution?

The language in brackets provides formal requirements similar
to those in Section 703,020. 1Is it needed?

$92-907

§ 710.020. Vrit of possession unsatisfied:; return: issuance of writ
of execution

710.020. If the property described in the writ of possession
cannot be delivered, the judgment shall be satisfled in the same manner
as a judgment for the paywent of money. The levying officer shall
return the writ of possession and a writ of execution shall be lssued as
provided in Chapter 3 (commencing with Sectiom 703.010).

Comment. The first sentence of Sectlon 710.020 continues the

substance of a part of former Section 682(4)}. The last sentence makes
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§ 710,020
clear that the wvrit of possession must be returned where the property
described in it cannot be delivered and that a writ of execution is

required before the debtor's property may be levied upon for the value
of the personal property described in the writ of possession.

405-470

§ 710.030., Issuance of order directing transfer

710,030. After entry of judgmeant for the possession of personal
property, ln addition to a writ of possession, the court may issue an
order directing any party in possession of the property to transfer
possession of the property to the party entitled thereto. The order
shall contain a notice to the party in possession that failure to comply

with the order may subject him to being held in contempt of court.

Comment. Section 710.030 is new. However, it is based on a com~
parable provision (Section 512.070) which is applicable before judgment.
This subdivision simply makes clear that the court has power to issue a
"turnover” order directing a party to cooperate in transferring posses-
sion. The order is not issued in lieu of a writ but rather in addition
ta or in aid of a writ, permitting the person entitled to possession to

select a more inforwmal and less expensive means of securing possession.

Note. Does the Commission think this is a useful addition?

405=463

§ 710.040. Appointment of recelver

710.040. Upon application of the judgment creditor and after a
noticed hearing, the court may order the appointment of a receiver

pursuant to Article 3 (commencing with Section 708.210) of Chapter 8
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where enforcement of a judgment for the possession of personal property

would be aided by such appointment.

Comment. Section 710.049, together with Article 3 of Chapter 8
(receivers), supersedes the authority formerly provided by paragraphs 3
and 4 of Section 564.

405-928

Article 2. Enforcement of judgment for

Possesslon of Real Property

§ 710,110, Issuance of writ of restitution

710.110. A judgment for the possession of real property may be
enforced by a writ of restitution. The writ [shall be issued in the
nawe of the people, sealed with the seal of the court, and subscribed by
the clerk or judge, and shall identify the judgment, stating the court,
the county, and, in municlpal and justice courts, the judicial district,
where the judgment 13 entered. The writ] shall be directed to a levylng
officer in the county where the property, or some part thereof, is
situated. The writ shall require the levying officer to place the party
entitled thereto In possession of the property described. The levying
officer shall serve the notices provided by subdivision (d) of Section
1174 in the manner prescribed therein. If necessary, the levying officer
shall remove the occupant and place the party entitled thereto in posses-
sion 1n the manner prescribed by subdivision {d) of Section 1174. The
writ of restitution may require the officer to satisfy any costs, damages,
rents, or profits recovered by the judgment in the same manner as a writ

of execution.

-3~
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Comment. Section 710.110 provides for the enforcement of a judg~
ment for the possessilon of real property by a writ of restitution. This
section is based on former Sections 682{4), 684, and 687. However,
under former law, the manner of enforcement was not prescribed by statute;
Section 710.110 incorporates by reference the provisions for delivery of
possession of the premises following an action for unlawful detalner set
forth in Section 1174. Moreover, the term "writ of restitution' is used
here to be consistent with the term used in Section 1174. The requirement
of former Section 682(4) that costs, damages, rents, or profits be
satisfied first from personal property and only then from real property

has been discontinued.

Hote. The above Comment is self-explanatory. The applicable
provisions in Section 1174 are set out bhelow in the form in which they
have been enacted pursuant to our landlord-tenant recommendation and our
attachment recommendation:

(d) A plaintiff, having obtained a writ of restitution of the
premises pursuant to an action for unlawful detainer, shall be
entitled to have the premises restored to him by officers charged
with the enforcement of such writs. Promptly upon payment of
reasonable costs of service, the enforcing officer shall serve an
occupant or post a copy of the writ in the same manner as upon levy
of writ of attachment pursuant to subdivision (d) of Section 488.310.
In addition, where the copy 1s posted on the property, another copy
of the writ shall thereafter be mailed to the defendant at his
business or resldence address last known to the plaintiff or his
attarney or, if no such address is known, at the premises. The
writ of restitutlon of the premises shall include a statement that
personal property remalning on the premises at the time of its
restitution to the landlord will be sold or otherwise disposed of
in accordance with Section 1174 of the Code of Civil Procedure
unless the tenant or the owner pays the landlord the reasonable
cost of storage and takes possession of the personal property not
later than 15 days after the time the premlses are restored to the
landlord. If the tenant does not wvacate the premlses within five
days from the date of service, or, 1f the copy of the writ is
posted, within five days from the date of malling of the additional
notice, the enforcing officer shall remove the tenant from the
premigses and place the plaintlff in possession thereof. It shall
be the duty of the party delivering the writ to the officer for
execution to furnish the information required by the officer to
comply with this section.

The language 1n brackets provides formal requirements similar to those
in Section 703.020. 1Is it needed?
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§ 719,120

405~929

5 710,120, 1Issuance of order directing transfer

710.120. After entry of judgment for the possession of real prop-
erty, in addition to a wrilt of restitution, the court may Issue an order
directing any party in possession of the property to transfer possession
of the property to the party entitled therete. The order shall contain
a notice to the party in possession that fallure to comply with the

order may sSubject him to being beld in contempt of court.

Coument. Section 710.120 is new. It is the same 1in substance as
Section 710.030. See Section 710.030 and Comment.

Hote. Is this a useful provision?

405-473

§ 710.130, Appointment of receiver

710.130. Upon application of the judgment creditor and after a
noticed heariang, the court may order the appointment of a receiver
pursuant to Article 3 (commencing with Section 708.210) of Chapter 8
where enforcement of a judgment for the possession of real property

would be aided by such appointment.
Comment., Section 710.130, together with Article 3 of Chapter 8,

supersedes the authority formerly provided by paragraphs 3 and 4 of
Section 554,
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405-472

Article 3. Enforcement of Judgment for Sale of Froperty

§ 710,210, lIssuance of writ of enforcement

710.210. A judgment for the sale of real or personal property may
be enforced by a writ of enforcement. The writ [shall be issued in the
name of the people, sealed with the seal of the court, and subscribed by
the clerk or judge, aﬁd shall identify the judgment, stating the court,
the county, and, in munlcipal and justice courts, the judicial district,
where the judgment 1is entered. The writ] shall state the materlal parts
of the judgment and shall require the proper officer to execute the
Judgment by taking custody of any persomnal property included in the
Judgment and waking the sale and applying the proceeds in conformity

with the judgment.

Comment. Section 710.210 provides for the enforcement of a judg-

ment requiring the sale of either real or personal property. The sec-

tion 1s based on former Sections 682 and 684. See Laublsch v. Roberdo,
43 Cal.2d 702, 277 P.2d 9 (1954){judgment which requires sale of spe-
cifiec property must be enforced by writ of enforcement). It should be
noted that the writ here is directed to the 'proper officer.” This may
be a "levying officer” as defined in Sectiom [702.000] or a commissioner
or elisor as provided in Section 726, See also Government Code Section
27469 (coroner discharges duties of sheriff where latter is a party to
the proceeding).

Hote. For the time being, this section simply continues portions
of the present law, Eventually, we believe, more apecific directions--
at least for making the sale--may be required. We also believe that
this section {or perhaps Section 703.040) should be revised to permit
third persons to request notice of sale under a writ of enforcement as

well as a writ of execution. The language in brackets provides formal
requirements similar to those In Section 703.020.
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405-473

§ 710.220. Appointment of receiver

710.220, Upon application of the judgment creditor and after a
noticed hearing, the court may order the appointment of a recelver
pursuant to Article 3 (commencing with Section 708.210) of Chapter 8
wiiere enforcement of a judgment for the sale of real or persomnal prop-

erty would be aided by such appointment.

Comment. Sectlon 710.220, together with Article 3 of Chapter 4,
supersedes the authority formerly provided by paragraphs 3 and 4 of
Section 564.

963-904

Article 4. Enforcement of Judgment by Contewmpt

§ 710.310. Enforcement by contempt

710.310. Where a judgment requires the performance of any act not
described in this title, a certifiled copy of the judgment may be served
upon the party against whom the judgment Is rendered or upon the person
or officer required by the judgment or by law to obey the judgment and
obedience thereto may be enforced by the power of the court to punish

for contempt [obedience thereto may be enforced by the court].

Comment. Section 710.310 continues the substance of a portion of
former Section 684. As to the power of the court to punish for contempt
generally, see Section 1209. [For particular orders which may be en-
forced by contempt, see Sections 710.030 (order requiring delivery of
chattel), 710.120 (order requiring delivery of realty).]

iote. The bracketed phrase employs the language of present Section
634. It has been supggested that the larter would be preferable because
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§ 710.310

it seems less inflexible. We think that the substance 1s the same and
would be satisfied with either version, although the exlsting language
is somewhat vague.
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§ 711,910
405-423

CHAFTER 11, LIABILITY FOR WROWGFUL EXECUTION

§ 711.010., Acts constituting wrongful executlon

711.010. A wrongful executlon consists of any of the following:

(a) The levy of a writ of executlon on property possessing a value
greatly in excess of the amount required to satisfy the judgment on
which the executlion 1s 1ssued except where the judgment creditor shows
that he reasonably believed that all other property of the judgment
debtor was exempt from or not subject to execution.

{c) The levy of a writ of execution on property of a person other
than the judgment debtor except that it is not a wrongful execution if
all of the following exist:

(1) The property levied on is required by law to be registered or
recorded in the name of the owner.

{2) It appeared that, at the time of the levy, the person against
whom the writ was 1lssued was such registered or record owner.

{3) The judgment creditor made the levy in good failth and in re-
liance on the registered or recorded ownership.

Note. Sections 711.010 through 711.060 are obviously based on the
comparable provisions incliuded in the prejudgment attachment recommenda-
tion. We are mot so sure that In this area any such sectlons are neces-
sary or desirable; however, we have included them to stimulate and serve

as a focus for discussion. These provisions cover only wrongful execution
as opposed te wrongful enforcement.

405-424

§ 711.020. Liability for wrongful execution

711.020. The liability of a judgment creditor for causing a wrong-

ful execution includes both of the following:
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§ 711.020

(a) All damages proximately caused to the judgment debtor or any
other person by the wrongful execution, whether direct or consequential.

(b) All costs and expenses, including attorney's fees, reasonably
expended in defeating the executilon.

Hote., These rules would probably change existing law. See, e.g.,
Selden v, Cashman, 20 Cal. 56 (1862){lost profits not recoverable).

405-425

§ 711.030, Procedure for recovery for wroanpful execution

711,030, {(a) A judgment debtor may recover damages for wrongful
execution by motion made in the court which issued the execution without
necessity of an independent action.

{b) A motion under this section may not be filed or notice served
on the judgment creditor until after the time for appeal from the judg-
ment has expired or, 1f an appeal 1s filed, until such appeal is finally
determined. The motion may not be filed or notice served more than one
year after the levy upon which the claim is based. The period during
which an appeal is pending is not part of the time limited for filing or
serving under this section.

{c} The judguent debtor may join in such motion any sureties on an
undertaking for wrongful execution llability, and any judgment of liability
shall bind the judgment creditor and sureties jointly and sewerally, but
the liability of a surety is limited to the amount of the undertaking.

{(d) The procedure for recovery of wrongful execution damages on
motion of the judgment debtor is as provided in Sectilon 1058a for recovery

on an undertaking.
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405-426

§ 711.040., Setoff of wrongful executlon recovery

711.040. The amount of any recovery for wrongful execution shall
be offset insofar as possible against any unsatisfied amounts owed to
the judgment creditor by the judgment debtor on the judgment in the

action for which wroagful executlon damages are awarded.

405-427

§ 711.050. Eecovery by third-party claimants

711.050, A person not originally a party tc an actlon whose property
is executed against is entitled to intervene 1n the action and to recover
damages for wrongful execution to the same extent and in the same mamner
as a Judgment debtor in the action. For this purpose, the person whose
property 1s executed against shall be deemed to be the beneficlary of
any undertaking given to permit execution agalnst such property and has
all rights of the beneficlary, including the right to recover such

damages by using the procedure provided by Section 711.030.

405-428

§ 711.080. Common law remediles not limited

711.060, Nothing in this chapter limits the right to recover for
damages caused by an execution or other enforcement process based on any

common law theory of recovery.
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