#63.50 1/7/75
Memorandum T5-2

Subject: Study 63.50 - Admissibility of Business Records

Attached to this memorandum is a revised staff draft of the Recommendsa-
tion relating to Admissibility of Copies of Business Records in Evidence
incprporating the decisions made at the November meeting.

The proposed legislation has been remumbered as Sections 1562.5, 1562.6,
and 1562.7. Section 1562.5 basically incorperates the sectlion as previously
proposed. This includes Section 1562.5(d) which reguires the adverse party
to serve on the party seeking to introduce the business records, a written
demiand that the requirements of Section 1271 be satisfied, together with an
affidavit stating that he has good reason to believe that the business records
served on him do not satisfy the requirements for admissibllity of Section
1271 and setting forth the precise facts on which this bellef is based. The
intent of this provision is to place the burden on the adverse party to state
specific facts upon which he bases his belief that the records do not satisfy
the requirements for admisegibility of Section 1271. This will tend to ensure
that the adverse party will not make such a demand automatically and without
just cause, thus extinguishing the efficacy of subdivision (c}. As indicated
in previous Commission dilscussion, this msy require that the adverse party
investigate a situation in which he lacks knowledge of the facts sought to be

praved.

Section 1562.6 is sdded to provide @ means by which the court can protect

agaeinst unjustified derands under Section 1562.5(a). It is patterned on the



sanction in Code of Civil Procedure Section 2034({c) which provides that
where a party has made a request for admission of the genulneness of any
document or the truth of any matters of fact pursuant to Code of Civil Pro-
cedure Section 2033, snd the party served with the request serves a sworn
denial thereof, the party who has served the request may, after proving the
genuineness of such documents or the truth of such matters of fact, apply

to the court for an order requiring the other party to pay him the reasonable
expenses incupred in making his proof, including reascnable attorney's fees.
Section 2034( ) provides that, if the court finds that there were no good
reasons for the denial, and that the admissions sought were of substantial
importance, the court shall order the expenses paid. Proposed Evidence Code
Section 1562.6 gives the court discretion to order payment of the expenses
of obtaining the testimony of the custodian or other qualified witness,
including reasonable attorney's fees,upon a finding that the party serving
the affidavit did not have substantial justification for believing that the
businees records sought to be admitted did not satisfy the requirements for
admissibllity of Section 1271.

Section 1562.7 is added to make clear that coples of business records
admitted into evidence under the procedure specified in Section 1562.5 do
not constitute conclusive evidence of the facts sought to be proved. The
opposing party maintains the right to offer evidence to disprove any act,
condition, or event recorded.

Also attached hereto are coples of the statutes of two states which
have dealt with the problems presented herein in somewhat different manners.
The New York statute, New York Civil Practice Iaw and Rules Section 4518(c)
{1963}, adopted in 1970, (Exhibit I), makes records prima facie evidence of
the facts contained therein when accompanied by a certification or authenti-

cation by the head of the hospital, library, department or bureau of a
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municipal corporation or of the state or by an employee delegated for that
purpose. The statute is limited, however, to hospital records, books, papers
and other things of a library, department or buresu of a municipal corpora-
tion or of the state, by an employee delegated for that purpose. It should
be noted that, under Evidence Code Section 1280, California has already
eliminated the reguirement of testimony by a8 public employee a5 to official
records and reports. The Comment, upon adoption of Section 1280, states as
follows:

Section 1271 requires a witness to testify as to the ldentity of the

record and its mode of preparation in every instance. In contrast,

Section 1280, as does existing law, permits the court to admit an

official record or report without necessarily requiring a witness

to testify as to its identity and mode of preparation if the court

takes judicial notice or if sufficient independent evidence shows

that the record or report was prepared in such & manner as to as-

sure 1ts trustworthiness.

As previcusly noted, &nd as pointed out in the recommendation appended hereto,
some attorneye interpreted Sections 1560-1566, when they dpplied only to
hospitals, as providing an exception to Section 1271. Itc is the conclusion
of the staff that these sections were not so intended and do not create such
an exception.

The Texas statute as amended in 1969, Texas Civil Statutes, Article
3737e (1926)(Exhibit IT), provides for admission into evidence of business
records upon the affidavit of the entrant, custodian, or other gualified
witness as to the matters required to be shown by that state's business records
exception to the hearsay rule. The staff has concluded that adopting the
Texas solution is undesirable since it places the burden upon the adverse
party to subpoena the custodian-affiant in order to exercise his right of

cross~examination. Texas does, in Article 3737e, Section 5, provide for the

filing of the records along with the affidavit with the clerk of the court
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for inclusion with the papers in the cause, and for notification of the
opposing party of such filing. The adverse party then has an opportunity
to inspect or copy the records if desired. It is submitted that this places
an additional burden and expense on the adverse party and that the party
seeking to have the records admitted into evidence should have the duty of
providing coples of the records as provided in the proposed statute. It
might be helpful, however, to require the affidavit of the custodian orr
other qualified witness to be filed with the other court papers. This
guestion remains for Commission consideration.

Respectfully submitted,

Jo Anne Friedenthal
Iegal Counsel
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Memorendum 75-2

EXHIBIT I

Rl.lle 4518. Business records

(a) Generally, Apy writing or record, whether in (e fovm o
an cntry in a book or vtherwise, made a5 g memoramdnm or vee
ord of any act, transaction, eccureence or event, shall be admissi-
ble in evidence in proof of that act, transaction, oceuvrence or
event, if the judge finuds that it was made i the regolar cours
of any business and that it was ihe regular course of such busi-
ness to make it, at the time of the act, transaction, sceurrenes m
event, or within a reasonable time thereafivr., Al other circimnn-

stances of the making of the memorandum or record, incuding
lack of personal knowledge by -the maker, may be proved to
affect its weight, but they shall not affeet jts admissibifity. The
term business includes a business, profession, vecupution and
calling of every kind.

(b) Hospital bills, A hospifal bill is admissible jn evidence
under this rale and is prima facie evidence of the facts eontainod,
provided it bears a certification by the head of the liespitul or by
a responsible employee in the controller’s ¢ weounting office
that the bill is eorrect, that each of the items was necessarily
supplied and that the amount charged is reasonable. This sub.
division shall not apply to any procecding in a sarregate’s courl
nor in a:n‘}r action instituted by or on behalf of a hospilal to re-
cover payment for accommodations or supplies furnished or for
services rendered by or in such hospital, cxcept that in a procevds
ing pursuant tu section one hundred eighty-nine of the lien law
to determine the validity and extent of the lien of a hospitad, suck
certified hospital bills are prima facie evidence of the fact of
services and of the reasonableness of any charges wlhuch do not
exceed the comparable charges made by the hospital in the care
of workmen’s compensation patients.



Ruje 4618, Buainess records ;
[See main volume for text of fa) and {b}]

(c) Other records. All records, writings and ‘other things referred
to i sections 2306 and 2307 are admissible in evidence under this rule
and ure prima facie cvidence of the facts contained, provided they bear
& rcertification or authentication by the head of the howpital, library,
|departisent or buresu of a municipal corporation or of tke siste, or by
an empiuyes delegated for that purpose. .
tAs amended Jud.Conf.1970 Propossl No. 2, eff. Sept. 1, 1870,

Subd. () gdded Jud.Conl.1970 Pro-
posal Xo 2, eff. Sept. 1, 157G

Supplementary Practice Commentary
By Joseph M, Mclanghiin

1970

This section, the business records statuie, crestes an exception to
the Lecrsay rule for recurds which are kept in the vegular coures of
businens. While the henrsay cbjection Is thus burdled, there remaina
a problem of authentication, a problema recognised by the provision
Iz subdivivion (a) that the judge must find, as & praliminary qusstion
of fact, that the record “was made in ths regular course of any
}:udnen and that it waa the regoiar course of such busimess to make
t . . .7 :

Whers hoapital records are involved {and many other zecords main-
tained by guvernmental bodies-—cf. CPLR 2308, 2307), the practice haa
been to subpoena these records; and coples thereof are thea pressntod
at trial—in a secaled envelope, Where is the suthenticating tes-
timony? Whera is the proof that these records are logitimate business
records?

Following the blueprint of subdivision (b), the Judiciai Conference,
in 1970, smemled CI'LR 4518 to insert A new sobdivision {c¢) which
provides thet all recomls referred to in CPLR 2308 end 2307 are
“prima facie ovilence of the facts contsined" thersin, provided they
bear the approprinte certificution or authentieation. This dispenves
the plaintitf from the requirement of producing an suthenticuting
witnesy, and casts upon the party wlho attacks the records the burden
of rebulting the presumption that the facts arc an cootained in the
record,

Ir whouitt be recognized that the new subdivision maken these records
wimissible even wheu they have not been subpoensed under CPLR
2800 and 2307, bat have been voluntgrily prodoced. Axnd sitbough the
stetute 18 not entitely clear, oo reasen iy apparent why the new
subdivision should not extend to mimilar records obtainul from a sister

state.
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Memcrandum 752
EXHIRIT IX

Art. 3737e EVIDENCF Title 55

Art, 3737e. Mennrandum or record of act, event or cendition; ab-
sence of memorandum or record as evidence

Compsetence of record N evidenco

Section . A memorandum 4r record of an act, event or condition
shall, insofar as relevant, be competeal evidehee of the occurrence of the
act or cvent or the axistence of the condition i the judge {inds that:

{a) [t was made in the reglar courde of busineay;

{t) It was the regular course of that business for an employee or rep:
resentative of such business with personal knowledge of such act, event
ot condition fo make suech memosrandum or record or to transmit infor-
mation thereof to be included in such memorandum or record;

{c) It was made at or near the time of the act, event or condition or
reasonably soon thereafier.

Prool of identity and mode of preparation; lack of personal knowledge

Sec. 2. The identity and mode of preparation of tlhe memorandum .
record in mcvcordance with the provisions of paragrfph one (1} may be
proved by the testimony of the entrant, custodian or other gualificd wit-
ness even though he may not have personal knowledge as to the various
items or contents of such memerandum or record. Such lack of personal
knowledge may be shown to affect the weight and eredibility of the memo-
randum or record but shall not affect its admissibsility.

Absence f recorid

Sec. 3. Evidence to the effect that the records of a business do not
contein any memorandum or record of an alleged act, event or condition
shall be competent ta prove Lhe non-cecurrence of the act or event or the
non-exiatence of the condition in that business if the judge finds that it
was the regular course of that business to make such memoranda or
records of all such acts, events or conditions at the time or within rea
sonable time thereafter and to preserve them.

Busalness defined

Sec, 4. "Business" ga used in thia Act includes any and every kind
of regular organized activity whether conducted for profit or not. Acts
1951, 62nd Leg., p. 345, ch, 321.

Records or photo ceples; admbasibility; affidnvit; filing

See. B Any record or set of records or photographicatly reproduced
copies of such records, which would be admissible pursuant to the pro-
visions of Seetions 1 through 4 shall be admissthte in evidence in any
court in this state upon the affidavit of the person who would otherwise
provide the prerequisites of Sections 1 through 4 above, that such records
attached to such aiffidavit were in fact so kept as required by Sections 1
through 4 above, provided further, that such record or records along wilh
such affidavit-are filed with the clerk of the court for inclusion with the
papera in the cause in which the record or records are soughl te be used
ad evidence at leaat fourteen (14} days prior to the duy upon which {rial
of said cause commences, and provided the other purties to said cuuse arc
given prompt notice by the parly filing same of the Fiting of such record
or records and affidavit, which nolice shali identify the name and om-
plover, if any, of the person making the affidavit and such records shall
be made available to the counsel Tor other parties to the action or litiga-
tion for inspertion and copying. The expense for copving shall be borne
by the party, parties or persuny who desire copivs and nst by the party

M



Title 55 HYIDIENCE Mart. 373%e

or partive who les the records and serves aotice of said filing, in
compliance with this Act, Notice shall be deemed to have been promplly
given 1if it is served in the manner contemplated by Rale e, Texas Rules
ol Thvil Procedure, fourteen (14) davs prior to commencement of trial
in said cagse.

Bee. 5 added by Acts 1960, 61st Leg, p. 1676, ch. 353, § 1. cmierg. eff, May
27,1965, Amended by Acts 1973, Sird Leg., p. 278, ch. 128, § 1, ¢ff. Aug.
27, 1973, '

iTospital Xaduy plctuivce; sdimtosibility
wilvdawilt; faole

See. 5. X-rays which are made in any hospital in the United States
of Americe, which are made as a regilar part of the business of that
hospital, which are made 1o uccordance with good radiology technigues,
by a person competent to make X-rays, which are made under the super-
vision of the Department of Radiology of such hoespital, which have
photographed thereon the name and, if applicable, the hospital number
assigned the person X-rayed, along with the date of such X-rey and, if
the person's name is not known, then the words “"Name Unknown” and the
number assigned safd person, ahall be admitted into evidence in the trial
of any cause in this state if they are accompanied by the affidavit of the
head of the Radiology Departmant of zaid hoapital or one of his partners,
which affidavit shall affirmatively state that the conditions of this sec-
tion have been met, and if the Radiology Department has been changed,
thea'such affidavit may be made by the person who was the head of the
Radiology Department of said hospital or one of his partners at the time
said X-rays were made, provided such X-rays are gccompanied by such
atffidavit and shali be filed with the clerk ef the couri for inclusion with
the papers in the cause in which the X-rays are sought to be used as
evidence at Jeast fourteen (14) days prior {o the day upon which trial of
8aid cause commences, and provided the cther partiea to said cause are
given prompt notice by the party filing same of the filing of such X-rays
and affidavit, which notice shali identify the name and employer, if any,
of the person making the affidavit and whick notice shall be dremed to
have been promptly piven if it is served in the manner eontemplated by
Bule Z1a, Texus Rules of Civii Procedure, fourteen (14) days prior to
commencement of trial in aafd cev i the clerk of the zou t shall permit
any party to said rause to removs (Lo Xeraye from hiz possesaion for tlfe
purposes of examination, srovided o receipt i presented therefor and said
N-rays shall he returned to the clerk of said court gt ienst seven (7) days
prior to the duy upon which triel of said canse commences.

See, 6 added by Acts 1869, Glst Leg., p. 1076, ch. 353, ¢ 1, emerg. eff, May
27, 196%.  Amended by Acts 1873, 85ed Leg, p. 277, ch. 128, § 2, eff. Aug.
2%, 1973

End
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Art. 3737e EVIDENCE Title 55

Medical records; form of affidavii

See. T A form for the affidavit of such person as shall make such
affidavit as is permitted in Section 5 above shall be sufficient if it {ol-
fows this form, though this {orm shall not be exciasive, and an affidavii
which substantinlly complies with the provisiens of Lhis Act shall suffice,
to-wit:

No
John Doe t(Nuame of Plaintiff)» IN THE
V. COURT IN AND FOR
John Roe {(Name of Defendant) —— . COUNTY, TEXAS

AFFIDAYIT

Before me, the undersigned authority, personally appeared — .,
who, being by me duly sworn, deposed ds follows:

My name i3 , I am over 21 years of age, of sound
mind, capable of making this affidavit, and personally acquainted with
the fucta herein stated:

I am the medical records librarian of — . Hospital and
as such I am the custodian of the records of the said
Haospital. Attached hereto are — . papges of records from the
Houapital. These said —_ pages of records are kept by the
Hospital in the regular course of business, and it wiea Lthe regular course
of business in the . ... .. .. Hospital for an employce or representa-
tive, or a doctor permitted te practice inthe . department or
division, of the - Hospital, with personal knowledge of the
act, event or condition recorded to maxe the memorandum or record or to
transmit information thereof to be included in such memorandum or rec-
ord; and the memorandum or record wad made at or near the time of the
act, event or condition recorded or reasonably soon thercafter. The rec-
ords attached hereto are exaect duplicates of the original, and it is a rule
of the . Hoapital to not permit the originals to leave the hos-
pital. ‘

Affiant
SWORN TO AND SUBSCRIBED before me onthe . dayof
19 . -

Notary Public in and for . County,
. Texas
Sec. 7 added by Acts 1968, 61st Leg., p. 1076, ch, 353, § 1, emerg, cff. May
27, 1969,



#63.50 1/3/75
RECOMMMENDAT I0ON
relating to

ADHISSIBILITY OF COPIES
OF BUSINESS RECORDS IN EVIDEHCE

Backpround
Before a business record may be adnitted into svidence several

prerequisites must be satisfied. First, as is true of any document, the
record must be authent:l.cated.1 Second, either the original record must
be produced, or a copy must be showm to fall within an exception to the
best evidence rule.2 Third, if the record is introduced for the truth
of statements which it contains, the statements must be shown to fall
within one of the exceptions to the hearsay rule;3 normally this will be

1. Evidence Code Section 1400 provides:

1400, Authentication of a writing means (a) the intro~
duction of evidence sufficilent to sustain a finding that it is
the writing that the proponent of the evidence claims it is or
(b} the establishment of such facts by any other means provided
by law.

Evidence Code Section 1401 provides:

1401. (a) Authentication of a writing is regquired before
it may be recelved In evidence.

{b) Authenticatioun of a writing is required before secondary
evidence of its content may be recelved in evidence,

2. The best evidence 1s defined by Evidence Code Section 1500 as
follows:

1500, Except as otherwise provided by statute, no evidence
other than the writing itself 1s admissible to prove the
content of a writing. This section shall be known and may be
cited as the best evidence rule,

3. Evidence Code Section 1200 contains the definition of hearsay as
follows:

1200, (a) "Hearsay evidence'” 1s evidence of a statement
that was made other than by a witness while testifying at the
hearing and that is offered to prove the truth of the matter
stated,

{b) Except as provided by law, hearsay evidence 1s fnadmissible.

{c) This section shkall be known and may be cited as the
hearsay rule.



the busliness records exception.4

The requirement of authentlcation can be met by calling the cus-
todian of the record as a witness. However, in the vast majority of
situations the cost of calling such a witness to trial, or of taking his
depositiun5 1s wasteful and burdensome on pefsons whose normal dutles
are to care for such records such as custodlans of hospital records, in
light of the perfunctory nature of the testimony to be ellcited. Sim-
ilarly, strict adherence to the requirements of the best evidence rule
with respect to businecs rezsrds normally serves little useful purpose.
There seems little reason to demand production of an original record if

a copy 1s certified by the custodian to be identical to the origimal.

4. Evidence Code Section 127] provides:

1271, Evidence of a writing made as a record of an act,
condition, or event 15 not made inadmissible by the hearsay
rule when offered to prove the act, condition, or event 1f:

(a) The writing was made in the regular course of business;

(b) The writing was made at or near the time of the act,
condition, or event;

(c) The custodian or other qualified witness testifies to
its identity and the mode of its preparaticn; and

(d} The source of information and method and time of
preparation were such as to indicate its trustworthiness.

3. In civil matters in which the custodian's residence is beyond the
scope of a subpoena, his deposition may be taken and introduced in
lieu of his testimony. Code Civ. Proc. %§ 2012(b), 2020, and
2016(d)(3). In criminal matters, Penal Code Sectlon 1330 provides
a procedure by which a witness, who resides within the state but
beyond the normal distance for a subpoena, may nevertheless be
subpoenaed if a judge finds his attendance at the examination,
trial, or hearing is material and necessary. Penal Code Sectien
1334 provides a procedure whereby a witness may be brought from
outside the state 1f the court finds that he 1s material and neces-~
sary. In addition, Penal Code Sectioms 1335-1345 provide a means
of taking pretrial testimony of a material witness who is about to
leave the state or who is too sick or infirm to attend the trial.
Penal Code Sections 1349-1362 provide the defendant but not the
prosecution with a method of taking a deposition of a material
witness and having 1t read in evidence upon a court finding that
the witness 1s unavallable within the meaning of Evidence Code
Section 240.



Evidence Code Sections 1560~1566 specifically deal with copies of
business '1.'e3c:|cn:ds.4{1 and provide clear exceptions to the normal reguire-
ments ¢f both the rules of authentication and best evlidence. These
provislons provide a procedure for compliance with a subpoena duces
tecum for business records in an action in which the business is
neither a party nor the place where any cause of action 1s alleged to
have arisen. The sections permlt introduction into evidence of a copy
of a subpoenaed business record when 1t has been sent to the court in a
sealed envelope accompanied by the affidavit of the custodian or other
qualified witness, pursuant to Section 1561, certifying in substance
each of the following:

(1} The affiant is the duly authorized custodian of the

records or other qualified witness and has authority to certify
the records.

{2) The copy is a true copy of all the records described
in the subpoena.

(3) The records were prepared by the persomnel of the
business in the ordinary course of business at or near the
time of the act, condition, or event.

Evidence Code Sectlon 1562 provides in part as follows:

The copy of the records is admissible in evidence to the
same extent as though the original thereof were offered and
the custodian had been present and testified to the matters
stated in the affidavit. The affidavit is admissible as evi-
dence of the matters stated therein pursuant to Sectlon 1561
and the matters so stated are presumed true. . . .

Thus, under this procedure, a copy of a business record 1s admissible
without the necessity of satisfying the requirements of the best evi-
dence rule or the rules of authentication; the fact that the document
offered is a copy rather than the original may be disregarded, and the

matters stated in che affidavit are gilven the same force as if the

6. The legislation was originally enacted as Code of Civil Procedure
Sections 1998-1998.5 and as such applied exclusively to hospital
records. In 1965, the provisions were recodified as Evidence Code
Sections 1560-1566 without substantive change. The sections were
amended in 1969 to make the provisions applicable teo “every kind of

business described in [Evidence Code] Section 1270." Cal. Stats.
1569, Ch. 199, §§ 1-4.



custodlan had appeared and testified. The sectlions clearly serve a most
useful purpose in a number of cases in which the content of the business
record willl not be challenged for the truth of statements therein.

It has been brought to the attention of the Commission, however,
that some attorneys and judges take the view that an affidavit complying
with Section 1561 1s sufficient to assure the admission in evidence of a
copy of a business record notwithstanding a hearsay objection, possibly
on the theory that Sections 1561 and 1562, in effect, provide an ex~
ception to the requirements of Sectiom 12?1.?

7. Judge Herbert 5. Herlands, Judge of Superfor Court, Orange County,
reports the situvation in a letter to the Law Revision Commission,
dated July 8, 1974, as follows:

I have been discussing, with some of my colleagues, the
problem about which I wrote to you some time ago involving
Sections 1271 and 1561 of the Evidence Code.

Judge Robert A. Banyard of the Orange County Superior
Court has wmade the point that, prior to the 1969 amendments to
the Evidence Code, attorneys speclallzing in perscnal injury
defense work believed that Sections 1560, 1561, and 1562
constituted an exception to the requirements of Section 1271,
in that they allowed hospltal records to go in with less of a
foundation than that required for the records of other busi-
nesses, Apparently, it was believed, before 1969, that the
attorneys for plaintiffs and defendants in personal injury
cases both wanted hospltal records to be adumitted on the basis
of the affidavit described in Section 1561, in the bellef that
the very nature of hospital work and hospital record-keeping
established sufficient authenticity to warrant admission of
the records into evidence. Judge Banyard has further suggest~
ed that, while there may have been a good factual reason for
differentiating between hosplitsal records and the records of
all other businesses, the amendments in 1969 eliminated what-
ever exceptlon exlsted for hospital records and created an
apparent inconsistency between Sectlons 1560, 1561, and 1562,
on the one hand, and Section 1271, on the other.

I still adhere to the view that, on thelr face, Sections
1560, 1561, and 1562 are not in conflict with Section 127],
and that documents which comply with Sectiocus 1560, 1561, and
1562 do not qualify for admission into evidence unless the
requirements of Sectlon 127] are also met. 1 believe that it
1s unreasonable to say that the Lepislature would requlre less
of a foundation when the authenticating witness 1s represented
only by his declaration made under Section 1561 than when he

b



The argument that the requirements of the hearsay exception are
satisfied by following the procedure under Sectlions 1560-1566 is based
upon two conslderations. First, Sectlon 1562 provides that the state-
ments 1n the affidavit accompanying the record are presumed true, without
dencting any specific evidentiary purpose. Second, the required state-
ments In the affidavit under Section 1561 1n some respects parallel the
required showing needed for the application of the business records
exception to the hearsay rule under Section 1271. However, Section 1271
includes requirements not satisfied by an affidavit submitted pursuant
to Section 1561.8 The business records exceptlon to the hearsay rule
provided for in Section 1271 applies only if:

(c) The custodian or other qualified witness testifies to
its identify and the mode of its preparation; and
{d) The sources of information and method and time of

preparation were such as to Indicate its trustworthilness.

Horeover, there is an lmportant difference between a rule involving a

is present in court for oral examination under Section
1271. . .

Of course, in most cases, both sides want the records in
evidence and, therefore, do not object, or counsel on both
sides assume that the affidavit under Sectlon 1561 constitutes
an adequate foundation. Yet, ouly last week in my own court,
an objection was volced, and the proponent had to bring in the
authenticating witness to lay the necessary foundation under
Section 1271. The problem, therefore, is still with us in a
sporadic sort of way.

The uncertalnty as to the scope of these sections as reported
by Judge Herlands is not new, 1In 1959, when the legislation was
first adopted (limited to hospital records), the State Bar Jourmal
discussed the new provisions as 1f they could satisfy the business
records exception as well as the best evidence rule. The Journal
comment stated, however, that the trial judge could refuse to admit
coples of the records sent to the court, pursuant to the statute,
if upon examination the court determined that the admission was not
"justified,"” citing Code of Civil Procedure Section 1953f, which at
the time contained the business records exception to the hearsay
rule, now codified as Evidence Code Section 1271. 34 Cal. S.B.J.
668=669 (1959).

8. It should be noted that the Comment to Section 1562 by the Assembly
Committee on Judiciary states that the presumption created by
Section 1562 ''relates only to the truthfulness of matters required
by Section 1561 to be stated in the affidavit."”
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showing of authenticity or speclally providing for admlssion of a copy
into evidence and one which admits records for the truth of the state-
ments contained therein based upon a showing of trustworthiness in
sources and preparation. A document can be an authentlc original and
nevertheless contain unreliable or untrue information. Thus, greater
safeguards are neaded to satisfy a hearsay exception than are needed for
the best evidence rule or the rule regarding authentication. This is
particularly true in criminal actions where a defendant, as a matter of
policy, 1s afforded the right to confront witnesses whose testimony is
materlal even when not constitutionally required.9

The uncertainty regarding the relatlonship between Sections 1560-
1566, on the one hand, and Sections 1270-1271, on the other, could be
clarified in several different ways. Sectlon 1562 could be amended
simply to provide that the affidavit submitted under Section 1561 also
satlsfles the requirements of Section 1271, This alternative would, as
a practlcal matter, make business records admlssible without any showing
of their trustworthiness. Alternatively, the requirements specified in
Section 1561 for the affidavit accompanying a copy of subpoenaed busi-
ness records could be expanded to include the additional matters which
must be shown under Section 1271 to satisfy the business records excep-
tion to the hearsay rule—-i,e., the statute could provide that, 1f the
affidavit shows that the mode of preparation of the records and the
sources of information and method and time of preparation were such as
to indicate its trustworthiness, the record be admitted without further
requirements., The Commlission believes that this solution would be
undesirable, however, since it would place the burden upon the adverse
party to subpoena the custodian-affiant In order to exercise his right

of cross-examination. Additionally, the drafting of such an affidavit

9. In several cases, the United States Supreme Court has held that the
admission of evidence under one of the exceptions to the hearsay
rule did not violate the defendant's constitutional right of con-
frontation. See California v. Green, 399 U.S. 149 (1970) {(prior
inconsistent statement made exception to hearsay rule by Cal. Evid.
Code § 1235); Dutton v. Evans, 400 U.5. 74 (1970)(declaration of
coconspirater during pendancy of criminal project made exception to
bearsay rule by Ga. Code Ann. § 38=306 (1954 rev.)); see alsc Read,
The idlew Confrontation—-Hearsay Dilemma, 45 So. Cal. L. Rev. 1
{1972).
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often would be extremely difficult since the amount of information
required varles with each case, and neither the custodian nor the pro-
ponent of the evidence could be certain of what informatlon would be
satisfactory to the court. A third solution could be clearly to provide
that Sectlons 1560-1566 do not satisfy the business records exception to
the hearsay rule. However, the Commission belleves that this solution
is too drastic.

The underlying purposes of Sections 1560-1566~-to minimize the
demand of time and expense imposed upon third persons by the trial
process and to save the time of courts and litigants in establishing
matters which many times are not contested--would be further served by
providing a procedure which would allow business records to be admitted
into evidence despite the requirements of Section 1271 unless the adverse
party notifies the subpoenaing party of his hearsay objection at a time
sufficiently before trial so that the custodian may be produced at the
trial to testify as to the additional matters requlred under subdivisions
{c) and (d) of Section 1271. To make such a provislon operate effectively
it is necessary to insure that the adverse party will not automatically
demand the presence of the custodian in every case. Thus, whenever such
a demand is made, it should be supported by an affidavit setting forth
specific facts showing the necessity of requiring the custodian to be
produced at trial. Appropriate sanctions should be available in the
event that the court finds that such an affidavit 1s made without sub-
stantlal justification,

In order that the adverse party have a realistic opportunity to
determine whether or not to demand the presence of the custodlan, he
must be supplied with a copy of the records to be introduced into evidence.
In the ordinary case this would not prove to be a substantial burden on
the party who seeks to introduce the records since he will normally have
cbtained the records through usual investigation. Custodians will have
a strong incentive to cooperate 1in providing copies of records in order
to avoid the inconvenience of being required to attend trial in actions
in which they are not parties and have no interest. In the event that
the custodlan resist voluntary disclosure in civil cases coples of such

records could be obtained through the process of pretrial discovery. 10

10. E.g., Code Civ. Proc. § 1985.
. .



Recommendations
The Commission recommends that Sections 1562.5, 1562.6, and 1562.7
be added to the Evidence Code, to provide:

(1) If a copy of business records subpoenaed under Sections 1560-
1566 is to be offered as evidence at trial without producing a witness
to testify concerning the additional matters provided in Section 1271,
the party who intends to offer the copy of the records as evidence must
give nocice to the adverse party of that intentlon, together with a copy
of the records, not less than 20 days before trial.

(2) If the adverse party does not object within 1O days after
recelving notice, the copy of business records is admissible, notwith-
standing the requirements of the hearsay rule.

{3} If the adverse party, within 10 days after receiving notice,
serves on the party seeking tc introduce the records into evideﬁce a
written demand that the requirements of subdivisions {(c) and {d) of
Section 1271 be sarisfied, together with a supporting affidavit, then
the party who offers the copy of the business records as evidence must
produce the custodian or other qualified witness in order to satisfy the
requirements of Sectlon 1271{(d). In his supporting affidavit, the
adverse party must state that he has good reason to belleve that the
requirements of Section 1271 cannot be satisfled and must set forth the
preclse facts on which this belief 1is based.

(4) If the adverse party demands that the requirements of Section
1271 be satisfied, and serves the required affidawvit, and thereafter the
evidence 1s admitted on the testimony of the custodian or other quali-
fied witness, then, if the court finds that the adverse party did not
have substantial justification for belileving that the business records
did not satisfy the requirement for admissibility of Section 1271, the
court, in 1ts discretion, may require the adverse party to pay the party
offering the business records as evidence his expenses of obtaining the
testimony of the custodlan or cother qualified witness, including reason-
able attorney's fees.

(5) These new provisions would not affect the right of a party to
offer evidence to disprove an act, condition or event recorded in a copy

of a business record admitted into evidence.



PROPOSED LEGISLATION

The Commission's recommendation would be effectuated by the enact~

meant of the following measure:

An act to add Sections 1562.5, 1562.6, and 1562.7 to the Evidence

Code, relating to admissibility of business records,

The people of the State of California do enact as follows:

Section 1. Sectlon 1562.5 1s added to the Evidence Code, to read:

1562.5. A copy of the business records subpoenaed pursuant to
subdivislon (b) of Section 1560, and Sections 1561 and 1562 is not made
indamissible by the hearsay rule when offered to prove an act, condition,
or event recorded if all of the following are established by the party
offering the copy of the business records as evidence:

{a) The affidavit accompanying the copy of the records contalns the
statements required by subdivision (a) of Section 1561,

{b) The subpoena duces tecuwm served upon the custodian of records
or other qualified witness for the production of the copy of the records
did not contain the clause set forth in Sectionm 1364 requiring personal
attendance of the custodian or other qualified witness and the produc-
tion of the original records.

(c) The party offering the copy of the records as evidence has
served on each adverse party, not less than 20 days prior to the date of
the trial, a copy of the business records to be offered in evidence and
a notice that such copy is a copy of business records that have been
subpoenaed for trial in accordance with the procedure authorized pursuant
to subdivision (b) of Section 1560, and Sections 1561 and 1562, of the
Evidence Code and wili be 1introduced in evidence pursuant to Section

1562.5 of the Evidence Code.



(d) The adverse party has not, within 10 days after being served
with the notice referred to in subdivision (c), served on the party
seeking to introduce the record both of the following:

(1) A written demand that the requirements of subdivisions (c¢c) and
(d) of Section 1271 be satisfled before the record is admitted in evi-~
dence.

{2) An affidawvit of such adverse party stating that he has good
reason to believe that the business record served on him does not satis-
fy the requirement of subdivision (d) of Section 1271 and setting forth

the precise facts upon which this belief is based.

Comment. Sectlon 1362.,5 creates an exception to the hearsay rule
{Section 1200) for a copy of business records subpoenaed pursuant to
Sections 1560-1566 if the requirements of Section 1562.5 are satisfied.
Section 1562 creates an exception to the best evidence rule (Section
1500) and provides the necessary preliminary showing of authenticicy of
both the copy and the original record (Section 1401). However, the
affidavit of the custodlan of records or other qualified witness under
Section 1561 does not satisfy the requirements of the hearsay exception
provided by Sectlon 1271--the business records exception to the hearsay
rule-~because the affidavit does not contain statements sufficlent to
satisfy the requirements of subdivision (d) of Section 1271 ("The sources
of information and method and time of preparatlon were such as to indi-

cate 1ts trustworthiness."). OSee Recommendation Relating to Admissibility

of Coples of Business Records in Evidence, 12 Cal. L. Revision Comm'n
Reports {1974).
Subdivision {(d) provides the method by which the adverse party may

demand testimony by the custodian of the records or other qualified
witness before the records can be admitted into evidence. Subdivision
(d) (2) ensures that the adverse party will not make such a demand auto~
matically and without substantial justificaclon. Under subdivision (d)},
the adverse party must not only state under cath that he has geod reason

to believe that the record is inadmissible because the requirements of
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subdivision (d) of Section 1271 cannot be satisfied, but he must also
state specific facts upon which the belief is based. Thils places a
burden on the adverse party to Ilnvestigate a situation in which he lacks
knowledge of the facts sought to be proved. ~In such a case, the adverse
party may support his statement of bellef with facts showling that the
record was in fact inaccurate or that the sources of information or
method of preparation of the records was such as to render them untrust-
worthy., Fallure to object does not preclude the adverse party from
offering evidence at trial to show that the records are in fact incorrect,
See Section 1562.7.

Sec. 2. Section 1562.6 1s added to the Evidence Code, to read:

1562.6. If the adverse party serves an affidavit as provided in
paragraph (2) of subdivision (d) of Section 1562.5 and, if the party
offering the business records as evidence satlsfles the requirements of
Section 1271 and the records are admitted into evidence, the latter
party may apply to the court in the same action for an order requiring
the adverse party to pay him the expenses of satisfying the requirements
of Section 1271, including the cost of obtaining the testimony of the
custodian or other qualified witness and reasonable attorney's fees. The
court in its discretion may enter such order.upon a finding that the
party serving the affidavit had no substantial justification for belleving

that the business record was not adnissible under Section 1271.

Comment. Section 1562.56 provides a means by which the court can
protect against unjustifled demands under Section 1562.5 (d) for compliance
with the requirements of Sectlon 1271, The section gives the court
discretion to order the party who requires the testimony of the custodian
or other qualified witness under the procedure set out in Section 1562.5
to pay the expenses of obtaining such testimony including reasonable
attorney's fees, 1f the court finds that the demand was made without

substantlal justlfication.
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Sac. 3. Section 1562.7 1s added to the Evidence Code, to read:
1562.7, Hothing in Section 1562.5 affects the right of a party to
oifer evidence to disprove an act, condition, or event recorded in a

record admitted into evidence under Section 1562.5.

Comment. Section 1562.7 makes clear that coples of business racords
admitted into evidence under the procedure speclfied in Section 1562.5
are not conclusive evidence of the facts sought to be proved. The
adverse party has the right to ocffer evidence to disprove any act,

condition, or event recorded.
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