#36.300 2/21/75

Memorandum T5e1l

Subject: Study 36.300 « Eminent Domain (AR 11)

Attached to this Memerandum are letters from the (alifornis land Title
Association (Exhibit II--yellow} and from the Department of Transportation
{Exhibit I--green} concerning AB 11 (Eminent Domain Iaw). Aleo mttached are
copies of the 10 bills containing conforming amendments and ef AB 486 (Uni
form Fminent Domain Act), with a table of comparable provisions. We have not
yet recelved, but we anticipate receiving in time for consideration at the
March 1975 meeting, comments from the State Bar Committee, as well as the
Commipgsionfs final printed report., We will send coples of these materials
when we receive them.

The letter from the Californis Iand Title Assocciation is generally com=
phimentary, end raiees only one problem which is discussed below. The letter
from the Department of Tranapordatlon reiteretas problems the department has
raleed in the past; hewever, the letter clarifies some of the department's
abjections and adds some new arguments in suppert of its positions. Yeu
should read the letter carefully; the staff in thig Memorandum has limited
its commentary on the letter to malters that mey nol previcualy have been

brought te the Commissicn's notice.

§ 1250.150. Lis pendens

The California Jand Title Assoclgtion (Exhibit II-eyellow) notes that
existing law provides that "s lis pendens sh2ll be recorded,” vwheregs AB 11
provides that the plaintiff "may record a notice of the pendency of the
proceeding.” The CLPA believes recordation should be mandatory rather than

permissive.
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The reason the Commission drafted the provision with & "may" in place
of the "shall" is that the existing "shell" is not mandetory--case law holds
that a failure to record is not a Jurisdictional defect. The Commission
belleved the existing use of the word "shall” 1s thus misleading, and that

the statute should state what the law really is.

§ 1255.030. Increase or decrease in amount of deposit

Among the provislons of Section 1255.030 that cause the Department of
Trangportation concern (Exhibit I--green--pages 5-6) is subdivision {d)--
"After any amount deposited pursuant.to this article has been withdrawn by
a defendant, the court may not determine or redetermine the probable amcunt
of compensation to be less than the totsl amount already withdrawn." The
ataff notes, however, that this provislon merely continues existing law.

See Sectlon 1243.5(d)(last sentence).

§ 1255.450. Service of order of possession

The Department of Traneportation (Exhibit I--green-~page G) belleves
the court should have the discretion to allow possession of property on less
than the 90 days' notice provided in Section 1255.450. The Commission has
agreed with the department's position, and has incorporated in AB 11 a pro-
vision apparently overlooked by the department:

1255:410. . . . {¢) Where the plaintiff has shown its urgent

need for wossesslion of unoccupled property, the court may, notwith-

standing Section 1255.450, make an order for possession of such

property on such notice as it deems appropriate under the circum-
stances of the case.

§ 1260.210. Order of proof and argument; burden of proof

The staff notes that, while the Department of Transportation is correct

that the majority rule in the United States is thet the property owner bears
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the burden of proof of compensation (Exhibit I--green--pages 9-10), the
current trend in recently enacted statutes is to remove the burden of proof.
This is also the approach of the Uniform Fminent Domain Code, introduced in
the 1975 legislature as AB 486. See Section 1238.04--"No party has the burden

of proof on the issue of the amount of compensation.™

§ 1263.205. "Improvements pertaining to the realty” defined

The Department of Transportation {Exhibit I-~green--page 10) objects to
thls provisgion as being vague and unduly expanslive. The staff notes that
this provision is comparable to the definition contained in the Uniform Eminent
Tomain Code, introduced in the 1975 Legislature as AB 486. See Section 1230.03(3);
"Improvement" includes any building or structure, and any
facility, machinery, or egquipment that cannot be removed from

the reml property on which it is situated without substantial
economic loss or substantial damsge to the real property.

§ 1263.250. Harvesting and marketing of crops

The Department of Transportation {Exhibit I--green--pages 10-11) objects
that the loss intended to be compensated by subdivision (b) is vague. The
department did not have the benefit of the Commission’s Comment, which indicates
that it is the loss of use value of the property that is to be recompensed.

The staff belleves that this is clear in the language of the sectlon as drafted;
the staff does not believe that amendment of the language of the section to
refer to "loss of use value of the property"” would be desirable since, in some
cases, the loss may not be complete, i.e., the property may still be usable

for some purpcse other than the growing of crogs.

§ 1263.440. Computing damage and benefit to the remdinder

One of the grounds on which the Department of Transportation (Exhibit I--
green~--vage 13) opposes subdivision (a) of this section (requiring that the

amount of damages and beneflts be discounted for anticipated delay in
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construction) is that it will inject the added and uncertain issue of timing
into the trial. The staff notes, however, that under the provision as drafted
this will not be an issue since the statute requires use of the plans proposed

by the plaintiff.

§ 1263.510. loss of goodwill

While the Department of Transportation {Exhibit I--green--pages 13-1lk)
is correct in stating thet California and United States Supreme Court decislons
have held goodwill losses not constitutionally compensable, the staff notes
that the issue 1Is presently before the California Supreme Court once again.
The staff also notes that the text of this section is nearly identical to the
comparable provision of the Uniform Eminent Domain Code introduced in the

1975 legislature as AB 4B6. See Section 1239.16.

§ 1265.310. Unexercised options

Two of the problems raised by the Department of Transportetion {(Exhibit I--
green--pages 14-15), the staff believes are not real problems. The department
states that, because the filing of the complaint terminates the option, & sub-
sequent abandonment of the proceeding by the condemnor would have no resurrect-
Ing effect on the option even though the option would still be exercisable but
for the filing of the complaint. The staff notes, however, that Section 1265.310
by its terms applies only to options to acquire an interest in property "taken
by eminent domain.” The section would not apply to property not ultimately
taken by eminent domsin.

The other problem that concerns the department is coppensation for ledses
that expire after the fillng of the complaint but prior to possession or judg-

ment. The Commission does not attempt to deal with the leasehold situation
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in this section, but leaves it to case law, &s the department suggests should
be done. The Comment to the section mekes this clear, but perhaps language

should be placed in the section expressly excepting leases from its operation.

§ 1268.620. Damages caused by possession

The offensive language in this section to the Depariment of Transportation
(Exhibit I--green--pages 16-17) is found in subdivision (b)--"all damages
proximately csused by the proceeding." Presumably the department would prefer
the more specific language of exlsting Section 1255a(d)--"damages arising out
of the plaintiff's taking and use of the property and damages for any loss or
impairment of wvalue suffered by the land and improvements after the time the
plaintiff took possession of or the defendant moved from the property sought
to be condemned in compliance with the order of possession, whichever is
earlier.” By way of comparison, the Uniform Eminent Domain Code, introduced
in the 1975 Legislature as AB 486, provides--"any damage to, or impairment of,
the value of the property not within the reasonable contrnl of the defendsnt."”

See Section 1242.04,

§ 1268.720. Costs on appeal

The Department of Transporation (Exhibit I--green--page 17) would like
to see court discretion over whether the defendant 1s allowed bhis costs on
appeal. The staff notes that AB 11 accomplishes this by prefacing Section
1268.720 with the phrase "Unless the court otherwise orders."

Respectfully submitted,

Nathaniel Sterling
Assistant Executive Secretary
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STATE OF CALIFORMIA--BUSINESS AND TRAMSPORTATION AGENCY . EDMUMD Q. BROWN JR., Governor
DEPARTMENT OF TRANSPORTATION

LEGAL DIVISION

1120 N STREET, SACRAMENTO 95014

P., BOX 1433, SACRAMENTO 93807

February o, 145

California Law Revision Commilssion
School of Law

Stanford Unlversity

Stanford, California 94305

Gentlemen:
In re; AB 11

The State Department of Transpeortatlon is greatly interested

in and concerned with the above blll as introduced by Assembly-
man MeAlister, During the past five or wore years whille

the Commission has been enpgaged in studles In this field, the
Department has provided representatives from its legal division
to provide advice and asslstance o the Commisslon, Many of
the followlng comments synthesize comments of those represen~
tatives made verbally at those past proceedings of the Com-
mission. The Department has recently had the opportunity

to review AB 11 and would now like to offer our analysis of
this proposed leglslatlon, We had previcusly commented on
July 1, 1974, on the tentative recommendations relating to
condemnatlon law and procedure and this letter 1s an update

of our previcus comments to refleect leglslative changes.

Qur comments on AB 11 are as follows:

THE RIGHT TC TAKRE

The Commisslon has recoghized our previous sugzpestions regard-
Ing the Department of Aeronsuties and AB 11 has incorporated
our recommendations in thils area.

Artlcle 3. Future Use

The baslec concept expressed in Artlecle 3 is sound, however, we
believe that certain safeguards should be ineluded in this
proposed article in crder to protect against an irrational

court decision that may Jeopardize the timlng of a project.

We belleve that the addition of a provislon that proof that .
the project for which the property is bhelng acquire
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been budgeted by the condemnor ralses a2 conclusive presumption
that the aequisition 1s noct for a future use will create an
adequace safeguard. The followlng proposed additlon to
Artlele 3 is subniftted 'accordingly:

"Notwlthstanding any other provision of this Article,
where the condennor proves that funds have heen
budgeted by it for constructlon of the project for
which the property is being acquired, such proof
shall ereate a concluslve presumptlon that the ac-
guisition is not for a future use."

Previously the Commlssion's recommendation had made it clear
that the seven-year perlod set forth in proposed Sectilon
1240.220 was based on the perlod provided in the Federal Aid
Highway Act of 1968 within which actual construction must
commence on rlght of way purchased with Federal funds. This
period was extended to ten years by the Federal Ald Highway
Act of 1973, A ten-year period 1s more reallstic under
current conditions and the Department suggests that the
perlod of ten years be substituted for the seven-year perilod
in proposed Section 1240,220. '

Artiele 5, EXeess Condemnation

Proposed Article 5 {Excess Condemnation) introduces a new
concept in condemmation proceedings, Seection 1240,410
allows the condemnee to defeat the condemnation of a
"remnant" upon proving that the condemnor has a sound means
to prevent the property from becoming a remnant,

Although this provislon may appear to be relatively insig-
nificant, 1t will undoubtedly lead to¢o extensive litigatlon

In those few cases where excess condemnation ls proposed by
the condemnor wlthout the concurrence of the condemnee,

The test provided by the proposed statute c¢reates a labyrinth
of speculative lnguiry regarding feaslbility of a particular plan
of mitigation. In order to determine feasibility of any
such plan, it will be necessgary to first determine damages
that would otherwlse ogcecur 1f the remnant were not acquired.
Any such inquiry will undoubtedly add several days of trial
time to an already overburdened Judiclal system. The Depart-
ment belleves that the extent of judieial Inguiry should be
1imited to the question of whether the remnant 1s of "little
market value.," Furthermore, it 1s our recommendation that
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the presumptlon created by proposed Sectlon 1240,420 should
be & presumption affecting the burden of proof. Such a
provision should discourage spurious lssues from belng ralsed
by the condemnee yet allow full adjudicatlon where a truly
meritorlous case exists,

Section 1240.510 "Property Appropriated To Public
Use May Be Taken For Compatible

Public Use"
Section 1240.530 "Terﬁs And Conditions Of Joint
Use

Section 1240.530 "Right Of Prior User To Joint Use™

These proposed sections by the Callfornia Law Revision Come-
mission may have great effect not only on hlighway rights of
way but also on other State lands and rights of way such as
tidelands and cther publicly owned lands under the jurisdie-
tion of the State Land Commission, park lands, etec., The prior
Code of Clvil Procedure sectlons dealling with this subject

were hardly models of clarity. As a result, g rather complex
scheme of speclal statutory provisions and master agreements
between various publlc users grew up to handle problems of
Joint use and related problems, such as removal when one use

ig expanded, egultable spreading of maintenance costs, etc,
Specifically, State highways are covered by Sectlons 560-6870
of the Streets and Highways Code which provide for permit
provislons for encrcachments by other users in State highways, .
These permits contalned provisions for relocatlon of utilities,
railroads, electric power, gas and water faciliitles so placed.
In most cases the permit will not be 1lgsued where there is an
inconsistency with elther the present or future use of the
highway or the safe use thereof by the public. The Commission's
proposal has "clarified" the former law and specifically pro-
vides that matters of consistency and adJustment of terms and
condltions of jolnt use are to be left to the courts. It
seems to the Deparinent that thils cannot help but have an
effect on prior statutory and contractual arrangements concern-
ing these matters. Further, the criteria which the judiciary
is to apply in determining these complex matters are not
specified, It must be recognized that a right of way, where
Joint use issues may arise, may extend through several Judlclal
Jurisdictions, The ceriteria appiied by one court may not be
followed by another, . Speclfically in the area of future use,
most large utilities and public entitles, in the lnterest of
Judicious and economle future planning, acqulre sufficient
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right of way to provide for future needs, even though at the
time of actual acgulsition it could be arpued that the time
and place of the actual application oi such right of way to
the public use 1s at best uncertaln and at worst speculatlve,
For many years 1t hags been the scund policy of the Callfornila
Highway Commission %0 acquire suffieient rights of way on
freeway projects {generally located in the area of a center
divider strip) to provide for additlon of an additional lane
in each directlon when and i1f the need arises, No criteria
fer handling such a2 sltuation 18 set forth in the Commission's
proposed statutory provisions as to consistent public use
elther as to whether a uge claimlng conslistency should be
allowed to utilize such area of right of way or, if so, as to
which entity must pay the conslderable cost of relocation in
the event the future need lying behind the origlinal acquisition
materlalizes.

Chapter 6. Depocslt and Withdrawal of Probable
Compensatlon - Possession Prior to
Judgment

For many years the Callifornla Law Revision Commlssion's staffl
and the Commission itself has advocated 2 liberallzation of the
right of publle agencles tce take possession of property needed
for varlous publlc purposes prior to entry of final judgment
in a condemnation actlon, Thig poliley was based on the gen-~
eral feeling that if procedures were established providing

for exchange of money for property as soon as possible after
the f1ling of an action in cminent domain, the property owner
in particular would greatly benefit (tenbative recommendation
of the Callfornia Law Revislon Commisslion reclating to Condem-
nation Law and Procedures, January 1974, pp. 54-55),

This polley was greatly forwarded when the Californla voters
at thc November 1974 general election repealed Article 1,
Section 14 of the California Constitution which had for many
years restricted the right of Immediate possession to those
apgencies taking for reservoirs or right of way purposes and
enacted new Section 19 which provides as follows:

"section 19, Private property may be taken
or damaged for publlc use only when just compensa-
tion, ascertained by a Jury unless walved, has
Tirst been pald %o, or inte court for, the owner,
The Législature may provide for possession by the
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condemnor followlng commencement of eminent domailn
proceedlngs upon deposlt in court and prompt releasge
to the owner of money determined by the court to be
the probable amount of Just compensation,”

While, of course, the Department accepts the wisdom of the
electorate in providing for the eXpansion of the rignt of
Immedlate possesulon to virtually sll publie agencles

taling property for virtually any legltlimate publie purpose,
it 1Is concerned with the administrative and Judicial load

such cxpanded legal procedures wlll place on pubklle agencles
and the courts. Other authorities in response to other and
different schenes propounded by the Law Revision Commisslon

to liberalize the provision Tor attacl on amounts deposited

as probable Just compensatlon as well as wilthdrawal procedures
have expressed simllar concerns, Fer example, Fr, Richard
Barry, Court Commissloner for the Superior Courts In Los
Angeles County by letter to the Commission dated November 24,
1970, urged the Corriission as follows: M. ee do not recommend
legislation that will burden the courts,..”

The Department feels that certain sectlons proposed as a
portion of Assembly Bill 11 do threaten to increase the
adminlstrative and Judlelal burden wilithout any significant
regl benellt to owners whoge property 1ls subjeet to eminent
domain preoceedlings.

Sectlon 1255,030, Specifiecally, proposed Sectlion 1255,030
would appear to lnduce the property owner to challenge the

amount deposlted by the agency since such an owner may move
at any time, and successlvely apparently, for increases in

deposits of the probable amounts of Just compensatlon,

Sectlon 1255,030 then zoes further by way of making this
Invitation even more attractive by providing that 1f the
amount of such an incrcesged deposglt iz not actually deposited
within thirty days it will be treated as an abandonment,
entltling the defendant teo litigation expenses and damages
as provided further in Sections 1268.510 and 1268,520,

The Department belilcves that the number and the time frame
within which challenges to an agency's deposlt of probable
just compensation may be made should be more limited. Such
a limitation would Letter serve the property owner as well
as the agencles and the Jjudicial branch of governmenc,

The Department also gquestilons the wlsdom of proposed Seetion
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1255,030 which encourages the owner who wishes to challenge
the amount of Jjust compensation to lmmedlately wlthdraw any
sueh increased amount deposlted, Unon such withdrawal

the Commilsslon'!s proposal would preclude the court from re-
determining the amount of probable Just compensation to be
leps than the amount withdrawn btut no such countervailing
constraint is provided in the court ag to a determination
that sald amount 13 greater than the amount previously
withdrawn by the cwner.

The Department thinks that the net results of these proposals
cannot help but greatly encourage owners to attempt to ob-
cain increases In the probable Jjust compensatleon deposited
by agencies, This in furn will greatly 1lncrease agency

and Jjudlcial costs,

Ag a result of such prebrial actlvities on the part of
owners, in many cases the resultant amounts will reflect
determinations made by overburdened courts operating under
severe evidentiary and {ime constraints. It may be
expected that in a significant number ol cascs the property
owners will have avallable to them for withdrawal amounts
in excess to that which the court upon more considered
determinatlion determines he ls entitled, Such a result
vould seem Lo call for a strengthening ratier than a weak-
ening of the previous statutory saleguards concerning pro-
tectlon of tax funds deposlied to securc necessary orders
of possesslon, but the recommendation appearing under
Article 2 of Chapter & would appear to weaken rather than
strengthen preexisting salepguards,

Secticns 1255,0L0 - 1255,050. The Department next obJects
to proposed Jectlons 12H5.040 and 1255,050 which allows a
defendant iIn an eminent domain actlion to require a deposit
of reasonable just compensation with the provision of
sanctlons if such a deposit 1s not made. The Law Revislon
Cormmlgsion suggested a limited tryocut of similar leglslative
experiments from other states and apparently Justifled thils
on some Lheory that ¢lasses of ceses gselected to be covered
represent areas of legitimate hardship, The Depsrtment,
noviever, feels that since the enactment of the Brathwailte
Bill {Government Code Sections 7260 and 7274), relating to
relocation assgistance, the incidence of litigation on the
acguisitlon of such properties asg covered by the c¢lassiflecation
written into proposed Section 1255.040 has diminished to a
point of practlcalliy nil, This ig beczuge these provisions
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as to relocatlion asslistancs, as apslied to sueh properties,
have removed 511 the "hardship" aspects of such acquisitions.
The laclk of 1ltipgaticn as to zceguisliicen of such preoperties
demenstrates cowpleote lacik of Justlifiecstion Tor legislative
actlon, Insofna» ap tho small proprictor 1s concerned, =
gimilar effect 1s avideneed iIn relation to the acguisition

of property covered by thes terms of nroposed Section 1255.050,

Insofar a5 zuch propocol covers more valuable proprietorships
of rental propervy, Shese owners, Jith thelr larse resources
Lo spupport litizeticon, may be expectol to gelze on the terms
of progosed Secilon 1285,060 as a method of geelking, by
motlons for increass ol depesit before trial, to cxposc the
aceney unable Lo meeb gueh hlgh levels of deposits as an
individual judge may determine to be avpropriate {in the
limited time and on the limited cvidence available to him)

o pavten of the additional amcunts provided in such
proposal for fallure Lo nake such incrsased deposits. In
summary, the Deportment respectfullg sugsests toat there 1s
simply no demonstratod need on any “hardshi basis for

the provislons currently forwarded in proposed Sections
1255,0L0 or 1285,.050, allowlng owners of thege classes of prop-
criy Lo demand hipn srejudsment denosliis of probable Jusst
compensalbion fron condermnors which arz subjcet to severe
penalties i sueh denands cannot be met,

Scetlons 1255,230 -~ 1255.240, The Department urges a con-
Tilnuation of The currcnt provisions of Code of Clvil Proccdure
Seetion 1243,7{e) to thc affect that if personel serviece of

an applleation to withdraw a deposzlt cannet be mado on a

party having an interest in the proverty, the »laintifl nay
obJect to the wlthirawal cn that basls, The cdeletlon of

this preovision under the current law deprives the agency of

all of 1lts power to preotect the publlc funds entrusted to 1.
Without the unserved party before the ccurt, the "ease" which %he
Law Cormmission's tenbative recommencation purporte to find in
demonstrating his lack of intereat in the property is, in
reality, of gmall protecticn Tor such funds, finy protectlon
by way of the couvrt's digeretionary power to provide a bond

or o limit the amouvnt of withdrawal lilrewise may provlde no
real protection to these funds in the event such party later
appears with gungtantial elaims on the amcunt of just
compensation, There 1z a lack of any concrete evlidence

that the presence of currently provided stebutory protections
acted in any signiflecant manner to ohstruet or delay leglitimate
requests for withdrawal by owners. Indeed, the Department 's
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experience has becen that the very presence of such statutory
protectlons has Conced Lo limit property owners! demands for
withdrawal to a reasonabtle bosls, which in the great majority
of cases can be handled By stipulation rather than necessitating

the utllization oFf court time ané resources.

Secticn 1265,280, The enanges Iin present law proposed in
Sectich 425h,200 to delese the requlrement that a withdrawee
pay interest on the sxcess of prowable Jjust compensatlon withe
drawn over the final determination on this amount after trial,
as well as Lo provide up $o 2 year's stay on such return ¢

the condemner, simply enhances the invitation extended to
owner:s to beth seel inecreased denoslts of provable just com-
pensatlon and to encourage withdrawal, The Department obJects
to puech changes in present statufory provislons, whileh pro-
visions tend to restrlet the utilizetion by cowners of such
procedures to a reagonable and prudent basiz and level,

Seetlon 1255,420, The Department has strong objections Lo
proposed section 1255,420, which allows a trial court to stay
an order of possession on the basls of substantlal hardship

to the owner unless She plaintlff "needs" pocsession of the
preperty as scheduled in the order of possession, Tnls pro-
vislon, in addition to the expanslon of the fime which must
elange between the service of an order for poscession and the
date of actual poasassion from 20 Lc 90 days (proposed Sectlon
1255,450) all act in concert to male cxtremely unpredictable
wnether or ot the real property necessary for construection
will zetually be available on the dste required under the
constiuctlon contract. If it 1s not, damaces nay be clalmed
by the contractor, resulting in a wastage of public funds,
more often than not, such elszlms by the contractor are not
ascertainable by Lhe condemnor until near the end of Gt
consbruction activity, Thus, evidence of the agency's ‘need’
Tor possession of the nroperty within the time specliied in
the order lor posscoslon may well not be zvailable, in a

forn sufficiently satislactory to the partieulzr trlal court in-
velved, ab the time the owner moves for a2 stay under nropoged
Seetion 1295,420, 'The Denartment 's exnperience under present law
has been Shet it provides both predliectadility as Lo when the prop-
crby necesgary lor the construction of the projeet can be reason-
ably expected Lo be avoilable Lo the contractor, as well as suf-
fledlent flexibility o teke care of the rare and unusual hardship
sltuntion noutht to he curved by the Comilsclont's recommendation,

5
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Under current law an order of irmediatc pogsesgsion is not
sclf-oxecuting., To getually disploce an owmer Trom the
nroporty reguires return to the eourt lor 2 Vrit of Assic-
Sance, It 1s the experdcnce of the Deopariment's counsel
that at the hearing on application for this wrilt the trial
court lnvariably cinleres ony legitimete nardship being
experienced by the reluctiont owncy and utilizes 1ts Judicial
digeretion in alleviating any cuch hardehip £o the maxliram
extent practicabvle under the situation sresented to 1t,

It pecms unwiee o the Departmont to attenpt to alter the

encive legnl fzbric reloting to the power of courts to

vacate orders of possegclion, with all of Cthe advantapes of
prediletability inherent therein, for the purposgse of remedyling
the rare sand unusual cace of undue hardshin to the property
ovner, egpeclally whera there iz no cevidence that the prenent
lawv eannot accormmedate to such unlgue and unusual situations.,

Section 1255.450, The lzell of balonce in $his arca boeomes
evident when propescd Section 1255,150 would delebe that
portion of present law provided to remedy unnecessary wastage
of public funds in those cases where the areney, on notvlced
motlon, presents a copent case for possession within as short
& period as threc days from service of the order for Ilmmediate
possession (Code of Civil Proccdure Seetion 1243.5 {c)),
Coerteinly, in ereas where complex land titles are lnvelved
and where immedlate pessession of uncecupled land, or even
oceupled land, will couse 1itile If any hardshin to the owmern,
che court should continue Lo have discretlon te allow pos-
sesslion on legs than 00 days! notlce where the lack of
ablillity Lo provide the contractor with the necessary propeity
could ecxpose taxpayers! funds to substantial wastage by way
of' contract clains,

Chapter 8 - Article 3.
Compensatlon Including Procedures fFor
Deternining Compensation

Section 1260,210, "Order of Proof and Arpument; Burden of
Prool " Subsection {a) continues existing law while sube
section (b) ehanges existing procedural law remarding the
burden of proof on the losue of compensation. Zxisting Cal-
1fornia law on the burden of proof is contained in BAJI 11,98,
which is conslstent with the majority rule in the Unilted
States. In cther parts of The blll the burden of proof ic
rlaced en the property owner where he contests the right to
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talke (Section 1240.,520) where he asserts tho loss of goodwill
{seetion 1253,510(a)), It would appear to be just as diffieult
to preove the loss ol goocdwilll and to defcat the right to take
ag 1t 1s tco prove the valuz of the preperty; nor ls 1t any
nors dirfficult to prove compensation in an eminent domain
cage than it is to prove compensatlon In a personal injury
case, yebt in the latter case the Durden of proof remalns on
the person seeking Lo bhe compensated, Thercefore, it would
appear to be practical and logleal to continue the present
procedural law whleh places the burden of persuasilon on value
and damages on the owner and speclal benceflEs on the condem-
nor. Sueh a rule is consistent with subdivision {2) of

the seetlon whieh gives the defendant the opportunity to
proceed flrst and to commence and eoneclude the argument., The
Department recommends, therefore, that the present rule be
maintained, and that Section 1250.210 (b} be deleted,

Section 1263,205. This section replaces 1263,220 proposed
by the Law Revlzlion Commission, and defines Improvements
pertaining to %the realty to include any "facility, machinery
or equipment ingtalled for use on property taken, ete," The
Department had objectlons to 1263,220 as being vague and
unduly expansive, Thls section has the sawe defects, For
example, the term "faclility" is quite broad aznd willl doubtless
require Judlicial clarification. Also the 1an$uage “ecannot

be removed without a substantial economle loss” leaves un-
certain what kind of loss 1s to be c¢onsldereds loss to the
property and equipment or economic loss Lo the owner-
operator? Thne Devartment conslders that the current definltion
of lwmprovements as equipment designed for manufacturing or
industrlal purposes {CCP Section 1248{b)}} should be retained
ag the sbtarting point snd that any modiflcatlion therecf be
lef't to a case by case appllcatlon of the statutory and
decisional law of fixtures,

Seetion 1263.250, Harvestlng and Marketing of Crops. Tnis is
a2 mocilicatlon of 1253.250 proposed by the Law Revlsilon
Commisslon, as to wnleh the Department previcusly had no
comments. The Department does, however, now object Lo the
followine language in subsection (b)) for vagueness as to the
type of "loss" intended to Lie compensabod:
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"... in which cnse he compensation awarded for
the property taken shall include an amount suffl-
clent to compensate for loss caused by the limita-
tion on the defendant's right ¢o use the property,”

Seetlon 12563,320. Changes in Property Value Due to Immlinence
¢i the Yroject, The Departrnent consgiders that the ratlonale
f this section is baslically sound and that uniform treatment
o Increages or :dccreazes in value attribubable to a pending
publlc improvement would appear to be desirable, within the
linmits of the VWoolstenhulme decision, However, the Depart-
ment econslders tnab dse of the language "any increase or
decrecase in value' is objectlonable in that it may sanc-
tlon a purely nathematical analysis of allepged beneficial
oy detrimentzl effects on property values, Thus, an
appralser in considering sales in a so-called blighted
area may simply adjust mathematilecally for the sales using
an arbltrary percentcapge such ag 20 or 25 percent and carry
through to his valuation of the subject property accordingly.
Tc avold any such mathematical approach and Tto elarify the
manner in which such sales are to be consldered, the Depart-
ment suggests that the language of the sectlon be amended as
follows:

"In determining the Cair market value of the
property talen, there shall be disregarded any
effect on the value of the property that ls
attributable to any of the following:" [Con-
tinue with the language as presently proposed;
that is, subliems a, b and ¢]

Section 1263.410, New Trial; Section 1253,150, Mistrial

These sections change the exlsting law with respect to the
date of wvaluation followlng granting of a new trial, re-
vargal on appeal and proceedings subseguent to a mistrial,
Under exlsting law enuncilated by the Suprene Court in

Peonle v. Murata, 55 Cal, 2d 1, a premium 1s placed on the
condemnor to bring the case to trizl wlthin a year under
cxlsting Section 124G of the Code of Cilvil Procedure.
Howevey, cnce the date of valuatlion is fixed 1t cannot be
changed by subsequent proceedlngs since to do so would cause
the court or jury to retry another iszsue not pefore the
oririnal tribunal.  The exlsting law has the advantage of
precictabllity and dees not penalize elther party, cespecially
the condemnor, Crom taking measures Lo set aside an unjust
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verdlict clther by a motion for new trial or by appeal,

The bill does provide that "in the interest of Justice" the
court ordering the new trial can order a dlfferent date of
value; in other words, the date of value at the firsgt
trial, This appears to ke vague and indefinite, with no
clear standards for the court to follow, and does not have
the advantage of predictabllity which the exlsting law hasg.
The Department, therefore, reconmends continuatlon of the
existing rule whieh provides for the retrlal of the same
issue, and whlceh has worked well In the past wlthout any
apparent injustice or hardship on the property owner,

Section 1263.420. Damage to Remainder. This proposed sec-
tion In abrogatlng the Symons rule will, of course, expand
the liability of the Dopartment and other public apenciles
for severance damapge, The Department feels that without
some clarification or limlitation on damages emanating from
that portlon of the projJect off the part taken, the gection
i= unduly breoad. it will allow an open-end conslderation
of so-called proximity damzge, i.e., nulsance factors such
as nolse, dust, dirt, smoke and fumes, whether generated on
or off the part taken. The impact of such factors on the
remalning property could, under the sectlon be much leag or,
at least, the same as that on the general publle, In high-

way taklng cases, the landowners could try to prove proximity

damages for alleged detriment hundreds of feet, or even hun=-
dreds of yards, away from the part talken, This, the
Department feels, wlll encourage testinmony of damage based
on 1ittle more than speculation and conjeeture,

The Department zlso opposes an allovance of damages based
onn the use by the public of the improvement. Exlsting
Section 1248, subsecetblon 2, of course provides for damages
accruing by reascon of the severance and the construction
of the public improvenment In the manner proposeqd, njuriocus
effzet caused by the publlic's use of an lmprovement, l.e.,
such as a highwey, is shared by property owners in general
whethey or not a part of thelr property lg talten and 1is not
really sweelal to an owner, It 1ls recornlzed that the
Court of Appeals In the Voluntecrs of America case {21 Cal.
Lpp. 3d, 111) coxoressod Bhrong vollcy reagons for allowing
recovery of nroximity domages "if eztablished by proper
proot, " man Courc (12 not olaborate on wat would
conptliuse pronar nrool. Proxivity domnrse fron sourses

...
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Sechbion 1253.510. Commensatlon for Loss of Goodwill., As
IndIcated previcusly to the Law Revision Commisslon, the
Departrment is opposed in principle To the allowance of losgc
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of poodwill damapces in eninent dongin octlons., Declslons
of both the Callfornis snd Unlted States Supreme Courts
nave held that defriment te this form cf property is not
reguired to be compensated for uvnder She "Juct compensation'
clauscs of the Constitublon (United States v. Powelson,

319 U.S, 255; Oalkland v, Pacillic Coast Lumber Go., L7l Cal.
302, 308). 1In contras:i to cangible property interests,
goodwill is not direcetly appropriated in condemnation nor

does the publie entity obtain fer its use elther the frults
ol the goedwill built un by the operator of a dusiness, or
the operator's covenant not to compete. Where goodwlll
damages are claimed, the property owner's attempt to prove
such losses and the agency's attempt to rebut or prove
mitigation thereof wlil probably increase trial-tine estimates
to double that of the present.

1

In addition, proof of such losses willl doubtless requlre
introduction of another level of expert testimoney, l.e.,

an ac¢countant, C,P.A. or business broker, These experts
will serve elther as a foundation to the appraiser's opinion
of goodwlll damages, or as independent evidence of such
damages. This, of course, willl increase trial costs for
both sldes.

Compensation under thls section will have to be based on loss
of future patronage and hence profits. Consldering the wide
variety of factors upon which continuation of patronage
depends, thls may well qualify as the most speculative of
evaluation assignments, Further, the estimated loss may
realistically Dbe based on the cost of taking steps which

the prudent property owner would adopt 1n preserving the
goodwill, thus predlcating loss of an ltem expressly made
noncompensable under subscctlon (2).

In sum, compensatlon for loss of goodwill i1s unsocund In
principle and highly uncertain In measure of proof.

Chapter 10. Divided Interests

Article 4, Options

Scetion 1265,310. Unexercised Cptions. Under present law
an option holder has the right to protect himgelf after an
eminent domain proceeding is flled by exerclslng the optlon

1f he determlnes that he can get more Tor the property than the
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option price, Fregent law, however, does ncet allow hilm

to sit back and gamble on the outcome of the lawsuilt,

Unless he converts the option te an interes{ 1in the property
he is nei entltled to compensation. The bill in its
present form artiflcially terminates LHthe optlon with the
filing of the complaini. The Department sces no reason to
provide an artificisl, conbrived destruction of the option
right for the purpose of crezting a compensable interest

in property. gxisting law seemg to have worked no hardship
on either the owner or the optlon holder and should be
continued in the future,

The section also ralses problems where the option holder
does not exercise hls option but the optlons explre prior
o any taking by the condemnor. In a situatlon where 2
lease explres prior to a taking by the condemnor the lessee
is not entitled to any compensatlion even though his lease
was in existence as c¢f the time of the filing of the com~
plaint. Also, problems may be ralsed where the condemnor
abandons the proceeding after the flling of the complalint
since the filing of the complaint terminates the option.
The option holder would not be entitled to exercise his
optlon after the filing of the complaint even though the
term of the option would allow him to do so but for the
condernation action. It weuld seem that this problem
could he well left to the development of the common law
by the ecourts of thils State,

Article 5, HMature Interests

Section 1265.410. Contingent Future Interests, This

section appears to define what property Interests should be
ent:itled to compensation when there is a restriction as

to the vesting of the interest. There appears to be no
need for this sectlon since the courts have developed a con-
sigtent policy regarding such fubure interest. The section
also ralses some confuslicn as to the definitlon of property
which 1s contailned in Sectlon 1235.170. The courts have
always held that certain contlngent future interests are
property rights but have held that in certain situations
they have only a nominal value because of the remoteness in
the vesting of possession, It appears that the case law

is very clear on thls polnt and does not need modifleation
at this time from the leglslature,
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Chapter 11, Post Judgment Frocedure

Section 1268,010,., While not greatly affected thereby the
Department guestlions the wisdom of the deletlon by proposed
Code of Civil Procedure Section 1268,010 off the current
provision In Code of Civil Procedure Seection 1251 which
allows the State or publle corgoration conderncr a year to
market bonds to enable 1%t to pay Jjudgment, Such deletion
may threaten many needed publie projects proposed to be
funded by responsible lcoesl and State agencles which do not
have lrmediately avallable to them unlimited funding. It
1s unlikely that local governments could reasonably prevall
cn thelr electorates tTo authorlize bond issues high enough
to cover the worst result that could peossibly ensue from
condemnation litlgation which might be necessary to acquire
the land Tor an otherwise worthy and needed local project.,
However, under the proposed deletion of the current stat-
utory provision for bonding to cover an Increase in estimated
land costs after trial, this would seem to be the only
protection such a condemnor would have apalnst exposure to
implied abandonment and the considerable penalties involved
therein (see proposed Section 1268.610 and Section 1268.620)
following such a result, Since z judgment in condemnation
draws Interest at 7 percent from date of entry, the plight
of the owner having to walt as long as a year to actually
recaelve the Judgment amount plus 7 percent infterest appears
not qulte as onerous as represented in that portlon of the
Callfornia Law Revision Commlssion's recommendatlion whileh
recommends deletion of the cne-year perlod Lo sell bonds to cov-
er the cost of an unanticipated high award,

Seection 1268,620, The Department cbjects Lo propesed
Secclon 12568,620 as a total, unlimited, osen-ended indemnity
provislon for owner recovery of damages caused by possegsion
of the condenmnor in the event a proceeding Is either volun-
tarily or involuntarily dismissed {or any rcason or there

is a final Judgment %that the plaintifll cannot acguire the
property.

It would not appear to be in the publice interest to provide
such a measure of compensatlon whleh could well execced the
amount of Just cormpenszblon which would have been awarded
the owner had the actlon proceeded under the complaint in
enminent domain filed, The i1tems for which the owner be
recompenged under the situatlen scught te be covered oy
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Seetbion 158,710, The Deparinment obj 5 to that portlon

ol Sect! on“?su,.l winleh delestes the provision of present
Seetion 1254{1), providing that wherc a dﬂfenmunb obtalns

a new trial apd does not obtaln a result greater than that
oripinally awarded, the coste of She new Trial may be taxed
aralinst him, The bhagis of this obJection iz that it rernoves
all constralnt encouvraging the exercise of prudence on behalfl
of the groperty owner and nls attorney in seeldnp judicial
remncdy.,

Section 1268.780,  The Department objecets Lo the complete
renoval of discretion from the appellate court In awarding
costs on appeal as pronesed ln Section 12;8.;2@. Wnile
the Department agrecs that in recent ears the trend has been
to award the precperty owner his costs on appeal, whether
annellant or respondent, and whether he prevalls or does not
preVa;l in the appullaue court, 1t feels that the leglislative
branch of government should not Invade the provinee of the
judicial branch vy attcmpting to destroy the use of judicial
discretion in individual czues to apperiion anpellat

costs ap Justlice in that particular cose megy warrant.

This concludes the comments of the Department of Transporta-
tion on AB 11 az Introduced by Asgermblyman LeAllster on
Deccmbenber 2, 1974,  The Departmen’ continues to stand

eady to render any rssistance requested by the Commisslon
cr the Legislature 1In its efforts to advise on condermation
law and procedure to protect the rights of all partiles to
such proceedings.,

Very truly yours,

Srﬁgﬂw i

Chilef pf Divigion
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Dear Assenb.oyman MoAligwer:

This morning I spoke with John DeMoully regarding Assembly
Bill 11 which you are carrying on behalf of the Law Revision
Commission. He suggested that I write to you.

Your bilil was the subject of an extensive study by the members
of this Asscciation's Legislative Committee which concluded
that the bill represents ¢ masterful job of draftsmanship, and
we offer our congratulations to all responsible parties. An
indication of how well this bill is put together is the fact
that we could conjure up only one guestion concerning its
provisicns.

Specifically, we wish to raize the guestion of why, following
commencement of an action in eminent domain, recordation of a
lis pendens is made mandatory where service by publication is
ordered and such recordation is permissive when personal service
or service by mall are resoried to.

In the comments accompanying the tentative recommendation of the
Commigsion, it is noted on page 155 with respect to Section 1250,150
of the bill, that pernissive filing of a2 lis pendens following
service of summons is a departure from existing law. Specifically,
Section 1243 presznily mandntes recordation of lis pendens

following service of summens. It is further noted that recordation
of lis pendens is required under Section 1250.130 of the bill,

where service is by publication.

Absent the benefit of the reasoning behind this departure from
existing law, this Association urges that recordation of a lis
rendens be made uniformly mandatory in all eminent domain actions
without reference to the method of service employed by the
litigants, We are of the opinion that such mandatory recordation
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would provide a means whersby all members of the public, rather
than onlv the parties to the action, could reasonably be apprised
of the inmpending legzl proceedings.

Thank vou for your xind attention wo this matier. ILf you desire
further amplificaticn on the guestion raised, please let me know.

Fr

Sincerely yours,
y Y
Sean BE. McCarthy
Vice President -~
Legislative Counsel

SEM/kh

hn DeMoully

cgy  Jo
California Law Revision Commission
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Comparable Provisicns of AB 11 end AB 486

The following charts comparing AB 11 (Bminent Domain law) and
AB 486 (Uniform Eminent Domain Act) ma imtroduced in the 1975 Cali-
fornla Legislature are intended only to show for each bill whether
the other bill has comperable provisions and, if so, where they ere
to be found. As a consequence, the comparison charts are general

in nature and do not purport to provide detailed analyses or to
attaln absolute accuracy.



AB 11 AB 486 COMMENTS
1230.010 1230.01 ———
1230.020 1230.02 ———
123(2:.030 e No comparable provision.
1230.040 1233.01 .
1230.050 ——— No comparadle provision.
1230.060 - No comparable provision.
1230.065 1244,01 -
1230.070 - | No comparable provision.
1235.010 ——- No comparable provision.
1235.020 -—- ' Fo compareble provision.
1235.030 L) No comparable provision.
1235.040 - No compareble provision.
1235.050 —— Ro comparable provision.
1235.060 -—- Ko comparable provision.
1235.070 1244.,03 ——
1235.110 - No comparable provision.
1235.120 - No comparable provision.
1235.125 o= No comparable provision.
1235.130 -_- No comparable proviseion.
1235.140 1230.03(n) -
1235.150 1230.03(0) ———
1235.160 1230.03{p) ———
1235.165 1230.03(a) ——
1235.170 1230.03{x} ——
1235.180 ' - . AB 486 would rely on’case lawv
interpretation.

-1-



AB 11 AB 486 COMMENTS

1235.190 ——- No comparable provision.

1235.195. “n- No comparable provision.

1235.200 - No comparable provision.

1235.210 - No comparable provision.

1240.010 ——— AB 486 retains existing Code Clv,
Proc. §§ 1238-1238.7 as Sections
1230.10-1230.1]..

1240.020 ——— AB 486 rétains existing Oode Civ. -
Proc. §§ 1238-1238.7 as Sections
1230.10-1230.11.

1240.030 - AB 4B6 retains existing Code Civ.
Proc. § 1241 as Section 1230.19,

1240.0k0 1232.09 AB 486 also retains existing Code
Civ. Proc. § 1241 as Section
1230,19. -

1240.050 ——— AR 486 would rely on case law and
speclal codlfied and uncodified
statutes.

1240.110 - AB L85 retains existing Code Civ.
Proc. § 1239 ss Section 1230.1kL,

1240.120 —o- AB 486 would rely on case law and
special codified and uncodifieq
statutes,

1240,130 .- Ko comparable provision.

1240,140 ~—— No comparable provision.

1240.150 1231.08 "

1240.160 — Ko comparable provision.

1240.210 ——— No comparable provision.

1240.220 - AB 486 would rely on case law and
special codified ard uncodified
atatutes.

1240.230 —— No comparable provision.

1240,240 = No comparable provision.

1240.310

No comparable proviaion.
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COMMENTS

120,320

1240.330

1240, 340

1240, 350
1240.410

1240.420
1240.430
1240. 510

1240.520
1240.530
1240.610

1240.620
1240.630
1240.640

1240,650

1240.670
1240.680
1240.690
1240.700

1245.010-1245,060

1245.210

-

1230.21
1230.20

1230.20, 1230.21

-

1232.01-1232.05

AB 486 would rely on special codi-
fied and uncodified statutes.

AB 486 would rely on special une
codified statutes.

AB 486 would rely on case law and
special codified and uncodified
statutes.

No comparable provision.

AR 486 would rely on case law and
gpeclal codified and uncodified
statutes,

Ko compuible provision.

No camparable provision.

AB 486 retains existing Code Civ.
Proc. § 1240 as Section 1230.18.

No comparable provision.

No comparable provision.

AP 486 retains existing Code Civ.
Proc. §§ 1240 and 1241 as Sec-
tions 1230.18 and 1230.19.

No comparable provision.

Ro comparable provision.

AB 486 would rely on special codi-
fied statutes.

AB 486 retains existing Code Civ.
Proc. § 1240 as Section 1230.18.

- -
-

AB 486 retains existing Pub. Res.
Code § 5542.5.

AB 486 would rely on special codi=
fied statutes,
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1245.220 1232.09 .

1245.230 1232.10 ——

12L5.240 - AB 486 would rely on special codi-
fied and uncediflied etatutes.

12h5.250 1232.11 -

1245.260 1233.035 —

1250.010-1250.040  1233.02 ———

1250.110 1233.02 ———

1250.120 1233.06 ——

1250.125 m—— No comparabie provision.

1250.130 - No comparable provision.

1250,140 - No comparable provision.

1250.150 1233.07 ——

1250.210 1233.0k ——-

1250.220 1233.0h ——-

1250.230 e AB 486 would rely on general rules
relating to intervention.

1250.240 1233.05 —

1250.310 1233.0L ——

1250.320 1234.02(a) ——-

1250.325 1234.03 -

1250, 330 - AB 486 would rely on genersl rules
relating to verification.

1250. 340 - AB 486 would rely on general rules
relating to amendment.

1250, 345 1234.02(c) ——

1250.350 '1234.02(1b) -—-

1250. 360-1250. 370 .- | Fo comparable provisions.

1250.410(a ) 1236.04 ——a

1250.410(b) 1241.05(b) ——

-l
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AB k86

COMMENTS

1255.010-1255. 480
1258.010-1258.030

1258:210-1258.300
1260.010
1260,020
1260,030

1260.110
1260.120
1260.210{a}
1260.,210(b)
1260.220
1260.230

1260.240

1263.010

1263.020
1263.110-1263.150
1263.205

1263.210
1263.230-1263.250
1263.260

1263.270

1263.310

1263.320
1263.330 .
1263.410

1263. 420

1235.01-1235.05

1236.01~1236.03,
1236.,05=1236.07

1236.10-1236.16
1238.01(a)

1234,06

123%.08

1238.03

1238.04
1238.05, 1238.07
1238.06
1239.01(a}, (c)
1239.01(b)
1239.03
1230.03(1)
1231.09
1239.09-1233.10
1239.11
1239.02(a)
1239.0i

1539-05
1239.02(b)

No comparable provision.

No comparable provislon, tut see

Section 1238.01(b).

No comparable provision.

No comparable provision.

.-

¥o comparable provision.



1268.310-1268.320

1241,02-1241.03

-

AB 11 AR 486 COMMFNTS
1263.430 -—— No comparable provision.
1263.440 - 1239.06 ———
1263.450 1240.05 -
1263.510 1239.16 _—
1263.610 P No comparable provision.
1263.620 1239.10{d) -
1265.010 .- Ro comparable provision.
1265.110-1265.160 1239.13 -
1265.210 1230.03(m) ——
1265.220 - No comparable provision.
1265.225 1239.14 —a-
1265,230 - No comparable provision.
1265.240 1239.14 ———
1265, 310 - Ro comparable provision.
1265.410 - ¥o comparable provision.
| 1265, 420 1239.15 -
1268.010 12#1.08{&}-(b} ———
1268.020 1241.10 ——
1268.030 1241.09 a-
1268,110 1241.08(a)-(b) N
1268,120 1241.08(c) .-
1268.130 - Ko comparable provision.
1268.140 1241.11 ——-
1268.150 ——- No comparadle provision,
1268.160 1241.11 -
1268.170 —-- No comparsble provision.
1268.210-1268.240 1241.12 -—-

D]



4B 11 AR k86 COMMENTS

1268.330 - No comparable provision.
1268.340 - No comparable provieion.
1268,410-1268.430  1241.04 -

1268.510 1242,02 ——

1268.610 1242 .03 —

1268.620 1242.04 ———

1268.710 1241.05(a) ——

1268.720 - AR 486 would rely on case law.

1273.010-1273.050

1243.01-1243.09



AR 186 AB 11 COMMENTS
1230.01 1230, 010 -
1230.02 1230.020 -
1230.03(a) 1235.165 S
{v) - Term not used in AB 11.
(e? wae See Goﬁt. Code § 7260{d)
{relocation assistance},
(d} ——— AR 11 uses "take" or "acguire
by eminent domein, M
(e} - No comparable provision,
(£) - AB 11 uses "defendant
(g} - AB 11 uses "plaintiff!
(k) --- No comparsble proviaiony
(1) - No comparable provisions
(J) -— No comparable provision.
(k) ——- See Govt. Code § 7260(e)
(relocation assistance )
(1) 1263.205 -
(m) 1265.210 —
{n) 1235.140 -
(o) 1235.150 -
(p) 1235.160 -
{a) m—- No comparable provision.
(r) 1235.170 ---
{s8) - No comparable proviaion
(t) - No comparable provision.
1230.04 - No comparable provision.
1230.05 | - See Govt. Code § T7272.3

“l-

{relocation assistance).



AB 486 AB 1l COMMENT'S

1236.10 1240.010 AB UB6 continues existing Code
Civ. Proc. § 1238, which AB 11
repeals B8 unnecessary.

1230.11 1240.610 AB 486 continues existing Code
Civ. Proc. & 1238.1-1238.7,
which AB 11 repeals as unneces-
sary except for nonprofit
hosplitals--see Health & Saf.

Code § 1285.

1230. 1k 1240,110 AB L86 contirues existing Code
Civ. Proc. § 1239, which AB 11
repeals as unduly restrictive.

1230.14 ——— Continued in Pub. Util. Code § 21652.

1230.15 - Continued in Pub. Util. Code § 21652,

1230.17 - Contimied in Pub. Util. Code § 21652,

1230.18 - AB LB continues existing Code Civ,
Proc. § 1240, which AB 11 replaces
with verious other sections.

1230.19 - AB 486 continues existing Code Clv.
Proc. § 1241, which AB 11 replaces
with variouge other sectlons.

1230.20 1240.680, AB LB6 contlmes existing Code Civ.

1240.690 Proc. § 1241.7.
1230.21 1240670, AB 486 continues existing Code Civ.
1250.690 Proc. § 1241.9.

1231.01 - See Govt. Code § 7267 (relocation
sssistance)

1231.02 - See Govt. Code § 7267.1 {reloccaticn
asslstance}

1231.03 —— See Govt. Code § T267.2 (relocation
assistance),

1231.0% .- Cf. Sections 1255.410, 1268.210 of
AB 11.

1231.05 . - Cf. Section 1255.450 of AB 11; see
alsc Govt. Code § 7267.3 (relocation
assistance).

1231.06 - See Govt. Code § 7267.4 (relocation

assistance).



AR W36 58 11 COMMENTS

1231.07 - See Jovt. Code § 7267.5 (relocation
asslatance}.

1231.08 1240, 150 See also Govt. Code § 7267.7 (reloca-

‘ tion assistance).

1231.09 1263.210 .

12731.10 - AR 486 duplicates Californla case law.

1231.11 -—-- See Govt. Code §§ 7263, T265.4 {re-
location assistence).

1231.12 - Ho comparable provision.

1231.13{a) - See Govt. Code § 7267.7 (relocation
assistance).

1231.13(b) —— See existing Code Civ. Proc. § 1246.3,
which AB 11 continues as Code Civ.
Proc. § 1036.

123114 cam See Govt. Code § 7274 {relocation
assistance).

1232.01-1232.05 1245, 010- 1245 .060 -

1232,06-1232,08
1232.09
1232.10
1232.11
1233.01

1233.02

1233.03
1233.035
1233.0C4

1233.05.
1233.06
1233.07

1234.01

1240.040, 1245.226
1245.230
1245.250
1230. 040

1250.010-1250.040,
1250.110

1245 .260

1250.210, 1240.220,
1250. 310

1250.240
1250. 120
1250.150

o comparable provieion.

-

No comperable provision.

AB 11 1ncorporates generel rulee of
practice.



AB 486 AB 11 COMMENTS

1234.02(a} 1250, 320 ——
1234.02(b) 1250, 350 -

1234.02{ ¢} 12r0. 345 ——-

123k.03 1250.325 ——

1234.04 - No comparable provision.

1234,0% - AB 11 incorporates general rules of

practice; 1t also deals specifi-
cally with crosg-complaints in
code Civ. Proc. §§ 426.70, %28.10.

1234.06 1260, 110 -
1234.07 —-— AB 11 varies the burden with the
particular issue lnvolved.
- 1234.08 1266 .12¢ ———
1235.01-123%.05% 1255.010~12455 . 480 -
1236.01-1236.03, 1258.010-1258.030 —
1236.05-1236.0T
1236.04 125¢.410{a ) ————
1236.08 - No comparable provision.
1236.10-1236.16 1258.210-1258.300 -
1237.01-1237.04 - No comparable provislons.
1238.01(a } 1260.010 _—
1238.01(b) - AB 11 incorporates genersl rules
_ relating to severance.
1238.02 —— See Cal. Const. Art. I § 19.
1238.03 126G.210{a) -
1238.0k 1260.210(b) -
1238.05 1260.220 -
1238.06 1260.230 ——-
1238.07 1266.220(®) _—

-l



1239.01{%;
1235.02(a ;
1239.02(b)
1239.03
123904
1239.05
1239.00
1235.07
1239.08
1239.09-1239.10
1239.10(4)
1239.11

1239.12

1239.13
1239.14
1233.15
1239.16

1240,01-1240.13

1240.05

1241.01
1241.02-1241.03
1241.04
1241.05(a )
1241,05(b)
12h1.05(c)

12h1.0%(4)

1263, 610

1263.230-1263.2%0
1263.620
1263.270

1264 ,110-1265. 160
1265,225, 126%5.240
1265. 420

1263.510

1268.310-1268. 320
1268 . L10-1268,. 430
1268.71¢C

1250.410(b)

- -

- -

No comparsgble provision.

o comparable provisgion.

AB 86 in effect codifies
Celifornia case law.

AB 486 1is comparable to existing
California Evid. Code §§ 810-822.

-

No comparasble provision.

- -

No comperable provision.

AB 486 duplicates existing Code
Civ. Proc. § 1246.3, which AB 11
continues as Code Civ. Proc. § 1036.



AR LE6 FA COMMERTS

1241.06 1868.010 -

1241.07 wm— No comparsble provision.

1241.08{a)-{b) 1263.010, 1268.110 —

1241.08{c) 1268, 120 ———

1241.09 12080350 —

1241.10 120, G20 ———

1261,.11 1268,140, 1268.160 e

1241.22 i268,010-1268. 240 S

1242.01 - ' AE 11 does not collect various
dismissal provisicns in one
Bectlon.

1242.02 1268.510 ———

1242.03 1268.610 -

1242 .04 1268.620 e

1243.01~-1243.09 1273.010-1273.050 c——

124k.01 1230.065 ———

1244.02 - No comperable provision.

124%.03 1235.,070 ——

aBrm



