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First Supplement to ~Rmorandum 74-64 

Subject: Study 63.)0 - Admissibility of Copies of Business Records 

Attached (Exhibit I) is a letter from the Office of the District 

Attorney of the County of Sacramento responding to the letter I wrote him 

concerning his objections to the Tentative Recommendation Relating to Ad

missibility of Copies of Business Records in Evidence. 

The letter makes several points. First, it refers to two cases (copies 

of opinions in these cases are attached as Exhibits II and III). Neither 

case discusses the precise problem involved in the tentative recommendation, 

but one case contains a statement that can be read as indicating that Sec

tions 1560-1566 create a hearsay exception (or at least did before the act 

was extended beyond hospital records). The other case has no relevance to 

the problem. These cases do not cause the staff to doubt the soundness of 

the analysis of existing law in the recommendation. 

The letter next notes Section 1280 (public records) and notes that 

testimony by the custodian is not necessarily required under this section. 

This is true. The relevant portion of the Commeni to Section 1280 is set 

out in Memorandum 74-64. The situation under that section is quite different 

than the situation under Section 1271 (as the Comment points out). 

The letter states that the major problem with the Cowmission's recom

mendation is that the defendant in a child support case can object to the 

business record of the employer which states the earnings of the defendant 

and thereby require the prosecution to bring in the keeper of the records, 

even when the defendant does not dispute the accuracy of the record as to 

his earnings. This objection has conSiderable appeal. The staff recommends 

that Section 1562.) on pages 8-9 of Memorandum 74-64 be revised to add the 

substance of the following at the end of subdivision (d): 

-,-



In a civil or criminal action to enforce the duty of the defendant 
to support a child or other person, if the business record to be 
offered as evidence concerns only the defendant's employment, earn
ings, and related matters, the written demand for compliance with 
the requirements of Section 1271 is ineffective for the purposes of 
this section unless it is accompanied by an affidavit of the defend
ant stating precisely in what respect the defendant believee .. the copy 
of the record served on him is inaccurate. 

Also, we suggest that the following additional provision be added to Section 

Nothing in this section affects the right of a party to offer evidence 
to disprove an act, condition, or event recorded in a record admitted 
in evidence under this section. 

The staff believes that the proposed revision will preclude the defendant from 

keeping out a record of his earnings unless it is not accurate. The defend-

ant will not want to make a false affidavit. I discussed the proposed revi-

sion with Professor Kaplan--an evidence expert. He likes the idea but sees 

no reason to restrict the provision to support cases. 
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Respectfully submitted, 

John H. DeMoully 
Executive Secretary 
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COUNTY OF SACRAMENTO 
DISTRICT ATTORNEY 
DOMESTIC RELATIONS 
,., • 11TH ITRIIT 
UC_NTO. c:ALIFOIINIA .t .. 

October 28, 1974 

California Law Revision Commission 
School of Law 
Stanford University 
Stanford, CA94305 

RE: Your letter of September 3D, 1974 

Dear Sir: 

_ .... ltlC. 
a"TItICT ATTO,.H8V 

.1lO ...... IlY IlU"._" 
CHIC" DIlPUTY 

..CMAIl&. L IIA.K • 
• UN.v.aINa Da....,y 

_T ... INU. 
DIVIIION CH1 ... 

In reference to the proposed revision of Section 1560 et seq., I 
wish to call People vs Blagg 267 CA2d 598 to your attention. While 
that case concerned itself with hospital records, it covered in 
substance Section 1560 as presently written. Further, it should be 
noted that a second case, People vs. Moore 5CA3rd 486 also discussed 
Evidence Code 1560 in regards to hospital records only. Finally, 
1 hope that in regard to the issue of confrontation of witnesses, 
the Law Revision Commission has reviewed Section 1280 of the Evi
dence Code which permits government records to be introduced without 
actual confrontation. Also in regard to this issue it should be 
noted that Texas has a statute similar to Section 1560 et seq. of 
our Evidence Code, Section 3737A V.C.S. 

The Texas scheme provides that the records attached to the affidavit 
must be sealed and filed in the manner of depOSitions, fourteen days 
prior to the date the jury is impanel or fourteen days prior to the 
date the court shall begin hearing testimony. I submit that a scheme 
that would require that we serve on opposing counsel within a reason
able time, for the purpose of raising any objections before the trial 
is commenced, would, r think, substantially protect the defendant 1s 
rights. Our biggest problem is that we do not want to be compelled, 
in child support cases, to bring a keeper of the records back across 
state lines'solely for testimony that could easily be secured by 
affidavit, an activity that the defence could, by your proposed statue. 
compel solely as a form of obstruction to the prosecution. 

The proposed statute, opening such records to the defence prior to 
trial to insure that substantial compliance with Section 1271 of the 
Evidence Code has occurred, creates no problem for us provided the 
time limits set forth therein are such as to not impair the defen~ant 1 s 
right to a speedy trial. I think the problem lies in the propose 
Section 2 of your new Section 712. I shall be interested in seeing 
what your organization produces. 
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October 28, lq74 
California Law Revision Commission 

Please feel free to call on us for any further help you desire. 

Very truly yours, I' 

~~-kJ>' a~/l 
~hael E. Barber, 

Legislative Representative 
Family Support Council 

cc: Gloria Dehart, Deputy Attorney General 
Support & URESA Actions 
6000 State Building 
San Francisco, CA . 

Jan Stevens, Assistant Attorney General 
Wells Fargo Bank Building, Room 500 
500 Gapitol Mall, Suite 550 
Sacramento, CA 

Alphonsus C. Novick, Division Crief 
Orange County District Attorney 
Family Support Division 
P. O. Box 448 
Santa Ana. CA927-02 

Milton M. Hyams, Supervising Deputy District Attorney 
Marin County - Family Support Division 
Hall of Justice, Room 257, Civic Center 
San Rafael, CA94903 

Maureen Lenahan, Deputy District Attorney 
Alameda County 
508 16th Street 
Oakland, CA94612 

George Grenfell, Jr., Deputy District Attorney 
Family Support and Fraud Division 
204 E. Oak Street 
Visalia, CA93277 

Albert L. Wells, Deputy District Attorney 
San Diego County, Office of the District Attorney 
Family Support Division 
P. O. Box 2031 
San Diego, CA92ll2 

John M. Price 
JQe Campoy, Jr. 
W. E. McCamy 
Ken Peterson 
Vic Saraydarian 
Robert Roth 


