#63.50 16/30/T4
Memorandum T4-64

Subject: Study 63.50 - Admissibility of Coples of Business Records

Background

Attached are two copies of the Tentative Recommendation Relating to
Admissibility of Coples of Business Records in Evidence. This was dis-
tributed for comment. Please mark your editorial changes on one copy to

turn in to the staff at the November mesting.

General Reactlon

We received & variety of comments on the tentative recommendation,
Some were favorable, some objected because they believed the proposal
would make it more difficult to admit evidence of business records, ard
others objected because they believed the proposal would meke 1t easier

for hearsay evidence to be admitted.

Analysis of Comments

Judge Jefferson {Exhibit I--pink)} states he is "heartily in favor" of
the tentative recommendation. He has one further suggestion, to be discussed
later. Richard H. Keatinge {Exhibit IT--yellow), former Chairman of the Law
Revision Commission and an expert in evidence, also "strongly" recommends
approval of the tentative recommendation. The Deparitment of Transpertation
{Exhibit VIII--pink) favors the tentative recommendation, pointing out that
"on a number of occaslons attorneys antlcipating objections from opposing
counsel have required the personal attendance of the employee.” I discussed
the tentative recommendation with Professor Friedenthal, and he believes the
Commission’s analysils of the effect of Evidence Code Sections 1560-1566 and
thelr interrelationship with Evidence Code Section 1271 is sound and that

the Commission's proposed solution 1s sound. Jon Smock of the Judicial
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Council called me and stated that he believes the Commission's analysis
of existing law is sound, and he generally approves the proposed solution
{with the gualification noted later in this memorandum).

The Office of the District Attorney of Ios Angeles County (Exhibit III
-—greegﬁforwards comments prepared by the Appellate Division of that office.
The comments generally disagree with the Commission's analysis of the exist-
ing law. The writer of the comments concludes that "it is felt that the

proposed recommendation ls unnecessary, unworkable as presently drafted, and

would probably coperate to the detriment of 1ts stated purposes. Furthermore,

the comments to proposed section 712 and amended section 1562 misconceive
the state and effect of the present law."” The writer believes that the
affidavit can include sufficient statements to satisfy all of the require-
ments for the hearsay exception under Section 1271. He falls to note the
Legislative Committee Comment to Section 1562 (which has not been amended
since its enactment in 1965), which states in part: "Section 1562 makes it
clear, too, that the presumption relates only to the truthfulness of the
matters required by Section 1561 to be stated in the affidavit." The pre-
sumption would not extend to any other statements in the affidavit and such
other statements would be inadmissible hearsay. The writer further states
"gection 1562 reads that the records are admissible if in compliance with
the requirements contemplated by that section.” This is not what Section
1562 says; the secticn states: "The copy of the records is admissible in
evidence %o the same extent as though the original thereof were offered . .
If the original were offered, the requirements of Section 1271 would have

to be satisfied if an objection were made on the ground of hearsay. Without
goilng into further discussion, the conclusions of the writer of the comments

are contrary to the conclusions of other experts knowledgeable in the law

-2a



of evidence who agree with the Cozmission’s anslysia. As far as the
practical effect of the recommended sclution ie concerned, knowledge-
able persons (including the Department of Trensportation) believe that
the Commission’s solution 1a sound.

The importance of the foundatlons]l requirement as to the trust-
worthiness of the records 1s ipdlcated _in the following portion of the
Comment to Section 1271:

Section 1271 in the business rec-
ords exception to the hearsay rule.
It is stated in language taken from
the Uniferm Buainess Hecords g3
Evidence Act (Sectiona 1953e-1363h
of the Code of Civil Procedure) and
from Rule 63{13) of the Uniform
Rvlea of Evidence.

Rection 1271 requires the judge to
find that the sources of information
and the method and time of prepara-
tion of the record “were auch aa {o
indicate its trustworthiness.” Un-
der the language of Code of Civil
Procedure Section 1963f, the judge
must determine that the sources of

i information and methed and time of

? preparation “were such as to justify
ita admission.” ‘The language of
Section 1271 is more accurate, for

! the cases hold that admisgion of a
bugsitess record i3 not justified when
there js no preliminary showing that
the record ia reliable or trustworthy.
E. g. Peopie v. Grayson, 172 Cal
App.2¢d 372, 341 P2d 820 (1969)
{hetel register rejected becsuse “not
shown to be true and complete™).

“The chief foundation of the spe-
cial reliability of business records
is the requirerent that they must be
based upon the firat-hand obgerva.
‘tion of someone whose job it is to
know the facts recorded. . .
‘But if the evidence in the particular
case diacloses that the record waa
not based upon the report of an in-
formant having the business duty to
obaerve and report, then the record
i3 not admissible under this excep-
tien, to show the truth of the matter
reparted to the recorder.”” MceCor-
mick, Evidence § 286 st 502 (1954),
83 quoted in Maclean v. City &
County of San Franciseo, 151 Cal.
App.2d 133, 143, 311 P.2d 158, 164
{1957).

Applying this standard, the cases
have rejected a variety of business
records on the ground that they were
not based on the personal knowledge
of the recorder or of someons with a
business duiy to report to the re-

.corder. Police arcident and arrest

reports are usually held inadmiagible

because they are based on the narra-

tions of persons who have no busi-

neas duty to report to the police.
Maclean v. City & County of San
Francisco, 151 CalApp2d 133, 311
P.2d 168 (1957); Hoel v. City of Los
Angeles, 136 Cal App.2d 295, 288 P.
2d 989 (1965). They are admisajble,
however, to prove the fact of the ar-
rest. Harrig v. Alccholic Bev, Con,
Appeala Bd, 212 Cal.App.2d 108, 23
Cal.Rptr. 74 (1963). Similar in-
vestigative reports on the origin of
fires have been heid inadminsible be-
cauge they were not based on per-
soncl knowledge., Behr v. County of
Santa Cruz, 172 Cal.App.2d 697, 342
P.2d 987 (19569} ;" Harrigan v, Chap-
eron, 118 Cal. App.2d 167, 257 P.2d
716 {19563).

Section 1271 will contipue the law
developed in these cases that a busi-
ness report is admiasible only if the
acurcea of information and the time
and method of preparation are such
an to Indicate jts trustworthiness.



By way of contreset, Section 1280 (record by public employee) does not
necessarily require a witnees to testify as to the trustworthiness of
the record. The official Comment to this section states in part:

The evidence that is admissible
under this secticn is also sdmissible
under Section 1271, the business rec-
ords exception. However, Section
1271 requires a witness to testify
a8 to the identity of the record and
ita mode of preparation in every in-
stance. In contrast, Section 1280, as
does existing law, permita the court
to admit an official record or report
without necessarily tequiring a wit-
ness to testify ag to its identity and
mode of preparation if the court
takes judicial notice or if sufficient
independent evidence shows that the
record or report was prepared in
such a manner as {o assure its trust-
worthiness, See, e. g., People v. Wil-
liams, 64 Cal, 87, 27 Pac. 939 (1883)
(censun report admitted, the court
judicially noticing the statutes pre-
scribing the method of preparing the
report}); Vallejo ete. RR. v. Reed
Orchard Co., 169 Cal. 545, 671, 147
Pac. 238, 2560 (191K) (statistical re-
port of state agency admitted, the
court judicially neoticing the statu-
tory duty to prepare the report:,

The Ffice of the District Attorney of the County of Sacramento
(Exhibit IV--buff) also objeuts to the tentative recommendation. The
basic objection is that the prosecution should not have to produce
the custodian of the records, but sn affidavit showing the founda-
tional requirements of Section 1271 should be sufficient. The problem
of bringing in the custodian is particularly significant in & criminal
or cilvil sction for child support vhere the records are held out of
state. The conclueion of the district attorney is that the recommende.
tion would subject the prosecution to an unneceesary burden. I wrote
to the writer asking whether courts wers now admitting burinese records

under Section 1560 et seq. over & hearsay objection but received no

response.



Mr. Kipperman {Exhibit V-~blue) objects to the tentative recormenda-
tion because he does not believe that ancther hearsay exception should be
created. Actually, our tentative recommendation does not create another
hearsay exception. It provides in effect a waiver by failure to object.
br. Eipperman believes our proposal will be unconstitutional as applied
in a criminal case (an unsound objection in the opinion of the staff) and
that it creates another "waiver trap.” He believes that "The burden
should be on the proponent of the evidence to get a pre-trial stipulation
for the admissibility without a live witness rather than reversing the
burden. In that way, if both sides are willing, the same result can be
achieved as through your system and without the artificial time traps you
have created." (Emphasis in original.} In a subsequent letter, also
attached as a part of Exhibit ¥, Mr. Kipperman indicates that the only
revision he could support would be one expressly stating that the best
evidence statutes are not exceptions to the hearsay rule.

Mr. Dyer (Exhibit VI--vhite) also objects to the tentative recommenda-
tion. His objection iIs to the requirement that notice be given "not less
than 20 days before trial." He suggests that it should be sufficient if
the court finds that the notice was given at a time adequate to allow any
objecting party to eilther require the appearance of the declarant for the
purpose of cross-examination or compliance with the requirements of Section
1271. The notice he would give would bhe "that such records and the custo-
dian's declaration will be produced at the hearing.” Apparently, he would
not provide a copy of the records with the notice.

Mr. Zepp (Exhibit VII--gold pages) agrees with the analysis of existing
law but points out a number of deficiencies in the tentative recommendation.

Most of these go to the amendments of Section 1562 to eliminate the language



of the existing section. The staff proposes below to correct this defi-
ciency. Other suggestions of Mr. Zepp g0 to possible revisions in dis-
covery procedure which we can consider when we consider that tople if it
is authorized for study by the Legislature.

The Commission will recall that the tentative recommendation was
drafted along the lines suggested by trial judges. Moreover, experts in the
field of evidence approve the tentative recommendation. The objections, to
a considerable extent, are based on a lack of understanding of the existing
law or a general hostlility to admitting hearsay evidence. Accordingly, the
staff recommends approval of the tentative recommendation for printing (after

the technical matters discussed below have been disposed of).

Revision of Section 1562

On page 8 of the tentative recommendation, it is proposed to eliminate
the substance of existing Section 1562. Jon Smock objects to this. He
points out that Section 1562 provides an exception to the best evidence rule
and also & means of authenticating the copy and the original record.
Professor Friedenthal also points out that Section 1562 serves as a means
of authenticating the records. Mr. Zepp makes the same point in his letter
{Exhibit VII}. The staff believes that this is a sound objection, and we
propose that Section 1562 should be left unchanged. (We will revise the
preliminary portion of the tentative recommendation to note that Section
1562 also provides a means of authenticating both the original record and
the copy.) This will eliminate the need to amend not only Section 1562 but
also mekes the amendment to Section 1561 unnecessary. This leaves only

Section 712 for comnsideration.



Section 712

Doth Jvdge Jefferson and Jon Smwock are unable to see any reascn which
would cause the new section to be located in the chapter that deals with
"Oath and Confrontation” of witnesses. Jon Smock suggests that the new
section be inserted as Section 1562.5. Judge Jefferson also would re-
locate the section, but he would put it in a different part of the Evidence
Code. The staff agrees that the new section should be located following
Section 1562 (which will remain unchanged). The section and Comment should

be revised as set out below.



The Commigsion's recommendation would be effectuated by the enact-
ment of the following measure:

An act io add Section 1562.5 EE the Evidence Code, relating Eg admissi-

bility of 2vidence of business records.

The people of the State of California do enact as follows:

Section 1. Section 1562.5 is added to the Evidence Ceode, to read:

1562.5. A copy of the business records subpoenasd pursuant te sub-
division (b) of Section 1560 and Sections 1561 and 1562 is not made
inadmissible by the hearsay rule when offered to prove an act, condition,
or event recorded if all of the following are established by the party
offering the copy of the business records as evidence:

{(a) The affidavit accompanying the copy of the records contains the
statements required by subdivision {a) of Section 1561.

{(b) The subpcena duces tacum served upon the custodian of records
or other gqualified witness for the production of the copy of the records
did not contain the clause set forth in Section 156Y4 requiring personal
attendance of the custodian or other qualified witness and the production
of the original reccords.

(c) The party offering the copy of the records as evidence has served
on each adverse party, not less than 20 days prior to the date of the
trial, a copy of the business records to be offered in evidence and a
notice that such copy is a2 copy of business records that have besn

subpoenaed for trial in accordance with the procedure authorized pur-



suant to subdivision (b) of Section 1560, and Sections 1561 and 1562,
of the Evidence Code and will be introduced ir evidence purswvant to
Section 1562.5 of the Evidence Code.

(d) The adverse pariy has not, within 10 days after being served
with the notice referred to in subdivigion (¢}, served on the party who
served the noblce a written demand for compliance with the regquirements

of Sesction 1271.

Comment. Section 1562.5 creates an exception to the hearsay rule
(Sectior 1200) for a copy of business records subposnasd under Sections
1560-1566 if the requirements of Section 1562.5 are satisfied.

Section 1562 creates an exception to the best evidence rule (Section 1500)
and provides the necessary preliminary showing of the authenticity

of both the copy and the original record (Section 1kO1).

However, the affidavit of the custodian of records or other gualified
witness under Section 1561 doss not satisfy the requirements of hearsay
exception provided by Section 1271--the business records exception to the
hearsay rule--becanse the affidavit does not contain the declarations
required by Section 1271 concerning the mode of preparation of the records

and their trustworthiness. BSee Recommendation Relating ito Admissibility

of Copies of Business Records in Evidence, 12 Cal. L. Revision Comm'n

Reports {1974}

Regpectfully submitted,

Johr H. DeMoully
Executive Sscretary



Memo Th-6b EXHIBIT 1

CHAM BEE‘S QF

The Superior Tonrt

LOS ANGELES, CALIFORNIA 90012
BERNARD S, JEFFERSON, JUDGE

TELEPHOME
{213) S7a-1254

October 10, 1974

Mr. John H., DeMoully

Executive Secretary .
California law Revision Commission
School of Law

Stanford, California 94305

Dear Mr. DeMoully:

I am heartily in favor of the tentative recommendations
of the Law Revision Commission relative to the problems raised
by Evidence Code Sectionsa 1560 to 1566 and their interrelation-
ship with Evidence Code Sectlon 1271.

The solution suggested appears ressonable and fair to both
th:tproponant of the business record copy and to the adverse
party.

I particularly like the provision contained in proposed
Evidence Code Section 712 to require the proponent to serve
on the adverse narty & copy of the business records which he
seekes to offer in evidence, In many insteances such records
will contein no obJectionable features and the opponent will be
in a position to waive the requirements of Section 1271 by not
giving the proponent the 10-day notice as set forth in propoaed
Evidence Code Section 712(d), In view of the available dis-
covery procedures, the proponent should have no difficulty in
obtaining a copy of the business records he wants so that he
will be able to coumply with proposed Evidence Code Section T12.

. I am curious as to why you decided upon Sectlon 712 to be
the new section. As Section 712, the proposed provisions will
come under Chapter 2 of Division 6 of the Evidence Code entitled
“Oath and Confrontation.” In my opinion, the provisions of
proposed Section 712 would be bvetter placed in Division 9 of
the Evidence Code entitled "Evidence Affected or Excluded By
Extrinsic Policies.”" A new Section 1159 in Chapter 2 of Divi-
sion 9 appears to me to be more approprlate for the propoaed
provialons of an added section than Section 712. Chapter 2 of
Division 9 is entitled "Other Evidence Affected or Excluded By
Extrinsic Policles." I assume that you had a reason for making
the new section, Section Ti2. But it Jjust appears to me to be
out of place in a chapter that deale with the "Oath and Con-
frontation” of witnesses. -



Mr. John H. DeMoully
October 10, 1974
Page 2

I certainly hope that you will receive sufficient favorable
comments to the proposal so that the Commission will declde to
make a recommendation to the 1975 session of the Legislature.

Sincaggly yours,

Jef

Bernard S.

B8J:ks



Memo Th-64

EXHIBIT II

LAW QFFICES OF
KEATINGE, LIBOTY, BATES & PASTOR
THE SIXTH TLOGR + BROADWAY PLAZA
FOO BOUTH FLOWER STREE?Y
LOS ANGELES, CALIFORNIA SOOIT
TELEPHONE {23} S2G-3244
CABLE ADDXERS KEARN

TELEX. 82-42058

Octobex 1, 1374

Mr. John H. DeMoully

Executive Secretary

California Law Revision Commissiocn
School of Law

Stanford, Calilfornia 94305

Dear John:

QUR FILE MUMBER

I would like to commend the Commission on the

excellent job it has done with regard to its recommenda-
tions on the admisaibility of copies of business records

in evidence.

RHK:md

I strongly recommend thelr approval.

Best regards.

(__Sincerely; C

Richard H. Keatinge



Memo Th-64 EXHIBIT III

COUNTY OF LOS ANGELES

OFFICE OF THE DISTRICT ATTORNEY
BUREAU OF SPECIAL OPERATIONS

CRIMINAL COURTS BUILDING
210 WEST TEMPLE STREET
LOS AMGELES, CALIFORNIA 20012

JOSEPH P. BUSCH, DISTRICT ATTORNEY RICHARD W, HECHT, SIRECTOR
HJOHN E. HOWARD, CHIEF DEPUTY DISTRICT ATTORKEY
GORDON JACOBSON, ASSISTAMY GISTRICT ATYTORNEY

October 10, 1974

Mr. John H. DeMoully

Executive Secretary

California Law Revision Commission
Schoel of Law

Stanford, California 94305

Dear Mr. DeMoully:

You recently sent to me, in my capacity as Adjunct
Professor of Law at Southwestern University the Tentative
Recommendation Relating tc the Admissibility of Copies
of Business Records in Evidence, which was prepared by
the California Law Revision Commission.

Due to my concern over any significant change in existing
law regarding the business record exception to the hear-
say rule, I invited comments from the Appellate Division
of my office. I am submitting g copy of those comments
to the Commission through you.

I trust you understand that because 1t appears that time

is of the essence, I am submitting these comments to you

in the exact form in which they were submitted to me; i.e.,

as a memorandum.
Very truly yours,
JOSEPH P. BUSCH
District ;Atforney
RICHHZ&%é HECHT
Dlrector

oc "

Enclosure | Ve N a



MEMORANDUM

TO: RICHARD W, HECHT, Director
Bureau of Special Operatlions

FROM:\¢  APPELLATE DIVISION

SUBJECT: CALIFORNIA LAW REVISION. COMMISSION'S TENTATIVE
RECOMMENDATION RELATING TO ADMISSIBILITY OF
COPIES OF BUSINESS RECORDS IN EVIDENCE

DATE: OCTOBER 9, 1974

Submitted herewith are the comments you requested in con-
nection with the above matter, -

THE CALIFORNIA 1AW REVISTON COMMISSION'S

TENTATIVE RECOMMENDATION RELATING TO
ADMISSIBILITY OF COPIES OF
BUSINESS RECORDS IN EVIDENCE

INTRODUCTION

Although laudible in its purposes, the tentativ$ reconmenda—
tion of the California Law Revision Commiasion./suffera from
a confusion of two separate lssues and a misconstruction of
present law, all of which are revealed in the discussion upon
which it is predicated.

The discussion of Evidence Code §§ 1560-1564 confuses the
separate and distinct issues of Elg what declarations are
regquired for admissibility, and {(2) whether such declarations
should be presented by testimony or affidavit. The discus~
sion also assumes {without apparent support) that (1) ’
admissibility under section 1562 applies only to objections
predicated upon the Best Evidence Rule and that (2) section
1562 provides for admissibllity without including 1n the
Evidence Code § 1561 affidavit the additional declarations
specified in section 1251.

The confusion.noted reaults in part from the aforesaid over-
simplified assumptions, for if Evidence Code § 1562 contemplates
only the declarations specified in section 1561, there would

1. Unless otherwise lindicated, page references herein-

- after are to the tentative recommendation and discussion

contained therein.

e = g v e i




be an apparent literal conflict with section 1271 as to what
declarations are required for adwissibility. Furthermore,
the 1ssue is not, as stated by the commission, (see its
discussion at p. 5} whether the custodian should be present
to testify as tqg "the additional matters regquired under
Section 1271",2/ but whether the entire foundations required
respectively under Evidence Code §§ 1561 and 1271 should he
presented by testimony or affidavit. If testimony (rather
than mere affidavit) 1s important, it is unclear why the
requirement should extend only to "the additional matters
required under Sectlon 1271" and not to the matters uniquely
gpecified under section 1561 as well as to the overlap of the
two sections.

PRESENT LAW

General Application of Evidence Code § 1562

Gensrally, exceptions to the hearsay and best-evidence rules
are couched in language stating that the proposed evidence is
not made inadmissible by reason of said rules. In contrast,
section 1562 reads that the records are admissible if in
compliance with the requirements contemplated by that section.

Relation Criteria Sections 1271 and 1562

Section 1271 sets forth criteria for an exception tc the
hearsay rule. Similarly, sections 1560, 1561, and 1562
collectively set forth criteria for an exception to the
best-evidence rule. Nevertheless, section 1562 seems to
contemplate that admissibility thereunder 1s also subject

to the criteria of other parts of the code relating to ad-
missibility (including, of course, that of section 1271),
Hence, the language making such copy "admissible in evidence
to the same extent as though fthe original thereof were of-
fered [1.e., thus removing the best evidence problem] and
the custodian had been present and testified to the matfers
stated in the affidavit [i.e., matters relevant to introduc-
tion of the original record, inferentially contemplating ’
section 127) criteria relating to the business records ex-
ception to the hearsay rulel" (emphasis added).

Although it 1s arguably possible to read the next sentence

in section 1562 as restricting the contents of said affidavit
to "the matters stated therein pursuant to Section 1561" (as
opposed to any other section), a more natural reading is that

2. We ngte that the first paragraph of proposed section
712 does not even expressly provide for admissibility without
testimony of the custodian or other qualified witness (see
p. 6). Yet, the intent is apparently to so provide (see com—
mission's discussion at p. 5?.

2



the phrase '"pursuant to section 1561" merely reflects the
fact that the affidavit itself is authorized by such section.
This sentence therefore does not prevent us from concluding
that the section holds no impediment to incorporation of suf-
ficient matter In the affidavit to satisfy Evidence Code

§ 1271.

In any event, even azssuming arguendo that Ybare compliance"
with section 1561 would not satisfy section 1271, an affidavit
could be prepared which without straying from the course of
meeting the requirements of section 1561, would also satisfy
section 1271 (in that the criteria of section 1561 could be
reflected in a narrative describing the mode of preparation).

The commission assumes that section 15861 omits the declara-
tions required by section 1271 (c) and (d). However, non-
conclusory testimony pursuent to section 1271 (&) and (b)

(or counterpart provisions of section 1562) would ordinarily
satisfy section 1271 (c) and {d). Such nonconclusory testi-
mony would not be in four separate fragments each relating to
a different aubsection of 1271, but a single narrative re-
flecting the interrelated character of all those requirements.
Thus section 1561 specifies an affidavit "stating in substance
each of the following" requirements (emphasis added), an

the only mention of testimony in section 1271 occurs in sub-
section (¢) which seems to contemplate that all these points
be covered in a narrative directed to "identity and mode of

+ « « preparation®.

Finally, even apart from the affidavit, the mode of prepara-
tion might be apparent from the records themselves (e.g.,
hospital records ldentifying by dated signatures of those
who make entries [the treating physician, attending nurse,
supervising physicians] who tend to be the same persons who
performed the work reflected in the entries).

Affidavit As Subatitute For Tesgtimon ,
§n§er ZZZE

Although section 1271 {a) refers to testimony, section 1562
makes a quallifying affidavit a substitute for such testimony,
the copy of the records being "admissible . . . to the same
extent as though . . . the custodian had bheen present and
testified to the matters stated in the affidavit.”" Thus
under 1562 an affidavit containing the declarations required
under 1271 will have the effect of being as if the aforesaid
matters had been orally testified to.



THE COMMISSION'S FROPOSAL

In light of the preceding analysis, there is no necessity

to amend the code in order to make Evidence Code § 1562
procedurs satisfy the criteria of Bvidence Code § 1271 since
under any construction, Evidence Code § 1562 would make the
copies admissible only "to the same extent as though the
original thereof were offered and the custodian had been
present and testifled to the matters stated in the affidavit.®

However, there remaing the lssue of whether the presence of
the custodian or other qualifled witness should he required.
Since section 1562 seems to contemplate admissibility of
records upon a foundation provided by affidavit alone with-
out oral testimony it would appear that this issue should be
the proper focus of the commission's attention, However,

in discussing this problem the commission seems to treat

it as ancillary to the issue of application of section 1271
criteria, so that 1t ariseg only as to "the additional mat-
ters required under Section 1271" (see its discussion at

p. 5). Purthermore, the first paragraph of proposed section
712 leaves it uncertzin whether the testimony in court of
the custodian or other qualified witness would nevertheless
be still required for an Evidence Code § 1271(c) foundation
even after "all of the following [procedural steps of notice
and waiver] are established" by the proponent of the evidence
(see p. 5. of recommendation).

Since (1) the testimony of the custodian or other gualified
witness would relate only to preliminary (or foundational)
matters and not to the merits of the litigation,(2) the
effect of his testimony would raise a presumption only as

to truth of the affidavit for purposes of shifting the bhurden
of producing evidence {section 1562) and {3) such witness
being such by virtue of his (institutional) position rather
than any personal observation so as to make him {or a re-
placement) always available to defense subpoena, it may be
that application of section 1962 to criminal matters would
not violate the confrontation clause despite the prosecu- ¢
tion's ability to produce the witness (see generally Pecple v.
Gambos, 5 Cal;ApE.3d 187, 1943 California v. Creen, 3 S
4G, 26 L.Ed.2d 489, 90 S.Ct. 1930 [1970]; Dution v. Evans,
40O U.S. 74, 27 L.Ed.2d 213, 91 S.Ct. 210 [1970]; Read,

The New Confrontation -~ Hearsay Dilemma, 45 S.Cal.L.Rev., 1

(187277,

It seems dubious that the commission's proposed notice~waiver
procedure would "further servell" what it acknowledges as
"the important purpose of minimizing the demand of time and
and expense imposed upon third persons by the trial process
and of saving the time of courts and litigants in establishing
matters which many times are not contested" (see discussion
at p. 5 of recommendation). Rather, as a practical matter,
this 'confrontation" apprcach seems to invite an objection

4




by oppoesing counsel {who might wish to use it merely for
harassment purposes) and to magnify preliminary matters out
of all proportion to the litigation as a whole. Since any
objections would be made con all possible grourds, the effect
would be to eviscerate section 15562, Finally, it is unclear
how this procedure would cperate in an uncontested civil
matter,

In sum it is felt that the proposed recommendation is unnecses~
sary, unworkable as presently drafted, and would probably
operate to the detiriment of 1its st{ated purposes. Furthermore,
the comments to proposed section 712 and amended section 1562
misconceive the state and effect of ths present law (see pp. 7

and 9 of the recommendatlon;.

DLH: jh
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COUNTY OF SACRAN

DISTRICT ATTORNEY IOHN M. PRICE
DOMESTIC RELATIONS GETIET ATTORNEY
1601 - tATH ETREET GEOFFREY SURROUGHS
SACRAMENTD, CALIPOAMNLA 55014 EHIEF DEPUTY

MICHAEL &, BARBER
SUPERVISING DEFUTY

JOE T. HEIMZER
CEIVISION CHIKF

September 26, 197/

California Law KRevisiocn

School of Law

Stanford University

Stanford, Califurnia 94305 :

Gentlemens:

I wish to express an objection to your Section 712 Evidence Code
proposal in that by incorperating Section 1271 of the Evidence
Code you are going to, iIn effect, destroy the sffectiveness of
Section 1560 et seqg. of the Evidence Code. f you would azmend
your proposal to permit affidavits to be submitted din lieu of
the personal appearance recuired in 1271(c) of the Evidence Code
then there would be no problem in adapting our proceedures to
your proposed statute. Further, if the twenty (20) days notice
provision in your proposed Sectiun 712 of the Evidence Code
could be waived in the event of a criminal action recuiring a
hearing within less than twenty (20) days or on a showing of
good cause in any action, then there would be no problem with

your proposal.

This Evidence Code section is particularly important to us in

the Child Support area. In cases invelving P.C. 27C Violations and
in civil support acticms it relieves us of the duty of bringing
back the keeper of the records, showing the man's employment and
income. This simplifies and reduces the cost of prosecution in
these cases particulariy whesre the records are held out of state.
In Civil actions involving an out of state source of income or

a source of income repcte fram the slte of ocur proceeding or

even one reiabively close where the sppe.rauce would de incon-
venient, Section 1560 et sec, does s preat deal to expedite the
proceeding. We would have no problem at all in complying with
Section 1271 of the Evidence Cade and welcome incorporating the
reguirements of that section into afliduvits but to require the
physical presence of the keeper of the record at the option of

the opposing party, as your bill seems to do, would subject the
prosecution to an unnecessery burden. (See People vs Blagg 267 CA2d
£98; People vs Moors 5CA%rd LEG;

Cne other point. It avpears to us in this office that Section
1560 requires a aquplication of effort where there has been a prelim-
inary hearing, Evidence Code Section i292 not withstanding.
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I hope that if in fact an smendment to Section 1560 of the Evidence
Code 1s necessary in this regard you consider taking such 2 step.

Very truly yours,
JOHN M. PRICE

H - y . *
T A
Ny 14 at T LS ;
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By Michael H. Barber,
Supervising Deputy
Uistrict Attorney
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ces Jan Stevens, Assistant Attorney General
Gloria DeHart, Deputy Attorney General
Alphonsus C. Novick, Division Chief
Milvon M. Hyams, Supervising Deputy District Attorney
Maureen Lenahan, Daputy District Attcrney
George QOrenfell, Deputy District Attorney
Albert L. Wells, Deputy District Attorney
Richard Iglehart, Legislsetive Advocate
Thomas Allen, Legal Uounsel-Legal Affairs

John M. Price, District Attorney

Vic Saraderyan, Deputy District Attorney
Joe Campoy Jr., Deputy District Attorney
W.E. McCamy, Deputy District Attorney
George Goff,; Legal Research Assistent



Septenter 30, 1974

Michael B. Eurber, Iisg.
Office of District Attorney
1901 -~ 19th Street
Sacrawents, Cilifornie gubly

Deay Mr. Barber:
Your letter ccncernlong the lew Rovislon Commission’s Tentative

Recommendation Relating to the Aimiseibility of Evidence of Business
Recorde will he brought %o the attentlon of the Comwalssion.

I anm not sure that you nave recelved @ copy of the Coumlsslon's
tentative recommendation (copy eanclosed): you may have written your
letter based on & publlished report of the recormendation, I am somes
what surprised that the courte is your area have admitted business
records under Section 1960 ot seq. when there hus been a hearsay obe
Jection becansge Judges in other areaa of the state have advised
Commlsslon that they elclude such records when a hearsay objection ie

made, The lssue is the viclation of the right of confrontatlion, and I
understand that, ia ong criminal casze, an appesl was conterplated from

8 trial Judge declsion concerning a hearsay oblection to business

records offered under Section 1960 et seg. I have heard nothfug further

en this case, so I ussume that the appeal waa oot laken.

I an sure the Commission would be interested in xnowing if the

Judges in your area ars admitting evidence in crinl.a:l cages under Secs
tion 1360 et . notwithstanding a hearsay exception. Compare the last
paragrupi of the report of Judge Herlanda set cut in footnote 5 of the

teatative rqcohmemiatian.

I would appreclate your response to this letter $0 that it can be
brought to the attention of the Commpisslon at the same time your letter

of Heptember 20th 15 coaslderad by the Commission.

8inpcerely,

John H. DeMoully
ixecutive Secretary

JED:vh

enc. ‘ e
+
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Septembey 23, 1274

California Law Hevislon Copisission
School of Law
Stanford, California %4305

REE: TENTATLVE RECOMMENDATIONS RELATING TO ADMISSIBILITY
OF COPLIES OF BUSINESS RECORDS IN EVIDENCE

Dear Sirs:

The Commission's latest recommendation again has that facial
appealability which, I am sure, will insure its adoption
probably up to and including the Legislature. I fear, however,
that it is -~ when examined in more depth -~ another example of
academia tinkering with established rules of evidence out of some
heroic sense that by making it casier to get relevant evidence
before the court without regard to cross-examination that
somehow justice is being sarved. What really troubles me

about the kind of recommendation now before me is that 1
believe it to be propelled by cne or more now-fashionable
assumptions which I think are simply bunk:

First, there is the everyone-is-practicing-personal-injury-law
assumption. This assumption, pioneered by C.E.B. in its
ludicrous programming in cotherwise useful subjects such as
evidence, has apparently been embraced by the Commisslon now
as well. Just look at the “"hospital records" examples in
your recommendation.

Second, there is the let-everything-in-including-the-kitchen-
sink mentality. This view lets everything in if someone can
dream up some theory of tangential relevance. I attended

Boalt Hall and was thoroughly indoctrinated to accept this view
of evidence by the erstwhile Professor Louisell. Why, we had

to take off our shoes to count up the exceptions to the hearsay
rule! And therefore {and this is the start of the nonseguitur)
the hearsay rule "must" be ridiculous. Judges may think the same
thing of the best evidence rule -~ apparently the Commission
thinks the same of hearsay and best evidence.
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Page 7

Third, thexe is the cvervitidng-cen-Le-zpsgsalved-hrefore-trial

idiocy. How symmetrical s your 20 day/19 day proposall  And

how absurd. In practice, vou may create mora oblections (and the
attendant necaessity of calling live witnesses to the courthouse)

than weuld oceur if vou left everything alone, The assumption

that everyone kuowe what docwumeptary evidence iz going to be used

in advance of trial is Judicrous -~ it is worse wheu speaking of
defendants (though vour sroposal treats them egually with plaintiffs)
but I camnnot think of o pore descriptive word.

It is really difficult to take on the Commission with a
facially appealing and neatly symmetrical scheme, A sense of
feel for the evidence as it is practiced in the courtroom is
basic to an intelligent discussion of codifying evidence. I
may not have as much of that sense or feel ag one should have
to differ with vou about your proposals, but I fear that the
Commission has as little or less than I,

It is often through probing cross-exzamination that

weaknesses in apparently unassailable documentary evidence are
uncovered. I know vou will say "well, anyone who wants to take

a shot at the evidence mav cbject within 10 days". But to be
safe 1 am almost always going to cbject under your system whether
I know ox not 1f I will actually ask qguestions about proffered
copies of business records. If business records were as simple
and consistent a proposition as the old "shop book" of accounts,
there would be little trouble. But with the modern tendency

to let in anything as a business record, with the failure of
courts to distinguish between the record itself and its contents,
and with the modern copying machine's versatility, cross-examination
should bhe encouraged and nct discouraged.

I guess my only substantive objection to your proposal is that
it builds into the law another "waiver trap". Failure to object
timely is going to result in unnecessary litigation over intentional
and inadvertent waiver. It is no answer to say that judges will
be able to fairly handle those problems on a case by case basis
because the objection savs why create more problems and traps

in the first place. The burden should be put on the proponent
cf the evidence to¢ get a pre-~trial stipulation for admissibility
without a live witness rather than reversing the burden.

In that way, if both sides are willing, the same result can

be achieved as through your system and withouf the artificial
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time traps you have <reated.

”

I oppose this latest cinkering witn the Oyvidence Code.

Vary trualy yours,
. * w2 e

] - f,;‘" L
L

Loy VG

7 i rcirmrm—s

7%

ér’/ {‘L‘r,— . lf
BTRVEN M. RIPPLRMEN

SMK/ jm
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437 Smuacma Sr., Lualia 400

Sen Frenclsco, wdaeriorias PRULL WEL TLHETATING RECOuTENOAITERE RRLATING 40
AMITERTRILITY W LOTIRS OF PUSINESS RECORDS
Dual ox, hipporman: Lii VIDENCE

i aprreciaia your lagtey conzerning the above velervesced tantstive
racopmendation of the Law Ravieion Commission.

The priaary reason Lhs Compdssgion prevared this tentativa recoumsada-
tion I that we bed besu gdvided that & nwsber of judges have consldered
the procadure provided by Sweiloss liepl—~15ed to constituts an exception to
tne hearsay ruls ae wall g3 tae best evidence rule. In fact, I was ad-
viged of oue erizdsal cade uiere the juwlze overrvied 2 hasceay objection
to the admiseibility of busineea records ca this basie. Doen this fact
have auy effecc on the comments you beks om che tentaiive rscommandacion?

Sinceraly,

John 4, Jadoully
Exgcutive Zecveiary

JH:aj
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Septompey 25, 1874

John H., DeMoully, Exscutive Secretary
California Law Povigion Commliszion
School »f Law

Stanford, California 94345

RE: TENTATIVE RECUMMENDATIONS RELATING TO ADMISSIBILITY
CF COPIES OF BUSINESS RECORDS XN EVIDENCE

Pear Mr. DeMoully:

Thank you for your letter of September 24, 1974, The

answer to your guestion is "no". I1f judges are misconstruing
the best evidence statutes in the Evidence Code, they should,
of course, be reversed on appeal. At most, it seems to me
that a clarifying statute expressly stating that the best
evidence statutes are not exceptions to the heargay rule would
be in order, rather than go along with the judges who are
wrong and make the best evidence provisions into an exception
to the hearsay rule.

Even as to your recommendations which would create a hearsay

. exception to properly authenticated copies of business records,
I think the statute would clearly be unconstitutional as applied
in a criminal case, and to avoid that confusion in litigation
at the very least the Commission should include a provision
that the hearsay excepticn is not applicable in criminal cases.

I adhere, however, to my view that the proposal of the Commission
is unwise and that go additional hearsay exceptions should be
created for copies of business records whether in a ecivil or

in a criminal case.

STEVEN M. KIPPERMAN

SMK/jm
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Stanford, californis 94302

Gentlemen:

I wish to voice my obliection to your nroposal concerning the
“Admissibility of Copies of Business Records in Evidence."

Recently, [ have ennountered several instances in which it was not
possible to have suzh zewcovds admitted as evidence due to the short
time that was available Lo obtain the ngc@smavy teclarations. In
such circumstances, and considering the fact that the custodian of
such records will not always be a thivd party to the proceedings,
the enactment of 3 new Evidenco Code Section 712 will make the
procequres &ven nore culbersome and will conseguently result in

the sxclusion of material evidence for mere procedural reasons.

Az an alternative, I would suguyast that an additiconal zlause be
added to Section 1562 to the effect that the presumption established
by that section shaili be effective only if the proponent of the
evidence has furnished the cthex paltJE% to the proceeding with a
notice that such records and the custodisn's declaration will be
produced at the hsaring. The not;ce should be glven at a time
adequate to allow any oblecting party to either require the appear-
ance of the declarmant for the purposs of cross-examination or the
compliance with the reguiremernts of Section 1271,

Thank you for this ceportunity to respond to your recommendation
and for your consideration.

-~ e 4
: v i‘a/ ’“.:. -
s i S
e R ﬂ’fz et
. ); - )
DGD:em Dion G ‘Bye

Attorney
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LATHAM & WATEKINS
ATTORMEYS AT LAW
555 SOUTH FLOWER 3TREET
JOBS NGRTH MAIN ETREET LS ANGELES. CALIFORNIA SOO07]  PAA R WATHING (1BB9-1873)

SANTA ANA, CALIFORKIA S2702 TELEPHOMNE [213) #85-12324 OaBA LATHAN [1208- 1374}

TELEPHONEV"“ 358-921; caBLE ADBRESS LATHWAT
TWK S0 3Z1-3753

September 30, 1974

California Law Revision Commission
School of Law
Stanford, California 93405

Re: Tentative Recommendations Relating to
Admissibility of Copies of Business
Records in Evidence (September 1974)

Gentlemen:

This is in response to your request for comments
regarding your Tentative Recommendations Relating to Ad-
missibility of Copiles of Business Records in Evidence and
suggested revisions to Evidence Code § 1560 et seq.

) I agree with your analysis that the affidavit
presently required by E. C. § 1561, while sufficient to
establish a best evidence exception is insufficient to
establish the business records hearsay exception. I also
agree that some simplified procedure should be devised to
provide for a business records exception where the founda-
tional matters will be uncontested.

Your proposed revision, however, contains some
features which seem undesirable (and pogsibly unintended).

First, the proposed revision would delete
virtually all of the operative language of E. C. § 1562,
including that portion which presently states 'the affi-
davit 1is admissible as evidence of the matters stated
therein pursuant to Section 1561 and the matters so stated
are presumed true."” No similar provision appears in the
proposed replacement, § 712. As a result the affidavit
would no longer itself be exempt from the hearsay rule
and would consequently be inadmissible, If the affidavit

foy |
i
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California Law Revision Commission
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is inadmissible, the copies of business records intended
to be qualified by it would be inadmissible unless a
qualifying witness were present to testify to the facts
establishing a best evidence exemption,

Second, your revision continues the provisions
of E. C. § 1560 concerning the manner of production.
Production to the court is required where the documents
are subpoenaed for trial. Yet the copies produced will
be exempted from the best evidence rule pursuant to
proposed § 712 only if the party proposing to offer the
coples serves copies thereof on his adversary 20 or more
days prior to trial. Unless the proponent has subpoenaed
the documents by subpoena duces tecum re deposition, he
is unlikely to have the documents 20 days prior to trial.

Third, the procedure contemplated by proposed
§ 712, that the documents will be treated as exempt from
the best evidence and hearsay rule if previously served
on the oppcnent and no demand for testimony is received,
requires only that the coples of the business records be
served on the adversary. There is no requirement that a
copy of the affidavit recelved be served. The adversary
would therefore have to decide whether to require quali-
fyingdtestimnny without knowing what the affidavit has
stated.

Fourth, and related to the third point above,
it appears that the proposed revision requires service
on the adverse party only of such of the documents pro-
duced which the proponent intends to offer into evidence.
Often an affidavit in the language of E. C. § 1561 will be
returned with documents which were not in fact prepared
in the regular course of business., If the adversary sees
ortly the documents which the proponent selects to offer
into evidence, an opportunity to test the credibility of
the affiant, and perhaps to demonstrate that only a hap-
hazard attempt to comply with the subpoena was made, is
lost. Further, since only favorable documents are iikely
tu be nffered by the proponent, the adversary would be
required to sorve his own E. C. § 1560 subpoena to obtain
and review all documents originally produced to the pro-
ponent.
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Fifth, if it 1 intended that the affidavit
received in response to an E. C. § 1560 subpoena be
admigsible at the time of trial {unless objection is
made in advance of trial) I see no reason why the pre-
sumption that the matters stated in the affidavit are
true should be deleted. The presumption has, however,
been deleted in the tentative recommendation.

Since all references to the admissibility of
the E, C. § 1561 affidavit have been deleted in the
tentative recommendation and its service on the opposing
party is not required, it seems possible that it 1s your
intention to convert E. C. § 1560 et seq. from an evi-
dentiary exemption to a discovery device only. If so,
the foregoing comments are inapplicable. If that is your
intention, however, I would recommend that E. C., § 1560
et seq. be expanded to include production of copiles of
documents regularly maintained by the bugsinesa. It is
often desirable to obtain records which are maintained,
but not prepared, by a business. For example, one may
wish to obtain from a bank copies of loan applications
submitted to It by a party and re%ularl maintained by
the bank in the ordinary course of its business. Under
present procedure, it would be necessary to serve an
ordinary subpoena duces tecum on the custodian of such
records and to require his attendance at a depositionm,
the only purpose of which is to obtain copies of the
documents and the custodian's statement that he is the
custodian, the coples are true copies of all such records,
and the records are maintained by the business in the
ordinary course of its business. The expedited procedure
presently provided by E. C. § 1560 could accomplish this
purpoae with minimum burden on the producing entity. No
evidentiary exemption need be provided for the documents.
Having obtained the document, it would then of course be
up to counsel to determine whether they wished to utilize
them at the time of trial and, if so, to obtain the ori-
ginals and establish their admissibility in the ordinary
manner.

Admittedly, this latter point is more in the
nature of 2 revision to the present discovery procedures
than to the rules of evidence, but it would seem it might
appropriately be considered during your consideration of
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proposed changes to E. C. § 1560 et seq.; particularly
if it is your intention to remove the automatic eviden-
tlary exemptions, as noted above, from the present
provisions.

I trust these comments will be of some wvalue
to you and would be happy to develop them further should
you so desire.

Sincer

D s

Fredric J. Zepp
of LATHAM & WATKINS
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STATE OF CALIFORNIA—BUSINESS AND TRAMSPORTATICN AGENCY ROMALD REAGAM, Goversor

JEPARTMENT OF TRANSPORTATION
LEGAL DIVISION

120 W STREET, SACRAMENTD 93814
P.O. BOX 1438, SACRAMENTO 98807

October 22, 1974

Mr. John H. DeMoully

Executive Secretery

California Law Revision Commission -
Stanford University, School of Law
Stanford, California 94305

Dear John:
In re: Act to amend Sections 1561 and 1562 of and add

Section 712 to the Evidence Code

I have before me your tentative recommendation relating to
the admissibillty of coples of business records in evidence.
I concur with your staff's recommendation and comments con-
cerning the amendments to Sections 1561 and 16562 of the
Evldence Code and also the additlon of Section Tl2.

The Department of Transportatlon, in the normal course of

its operatione, accumulates many klnds of business records
which are coften needed by private lltigants, A very common
example is an actlon arlsing ocut of a Department constructlion
contract wherein a subcontractor seeks to enforce z stop
notice right. Often one of the partles to the action needing
Departmental fiscal or conatruction records for the trial
will serve a Subpena Duces Tecum on a Department employee.

In such a case, usually certified coples of the records will.
satisfy the party seeking them. However, on a number of
cccaslons attorneys anticipating objectlons from opposing
counsel have rvequired the personal attendance of the employee.
The net effect 1s a loss of time and expense which would in
most cases be saved by your proposed leglslation.

I wish £¢ thank you for giving me the opportunity for com-
menting on your tentative recommendation.

Best personal regards,

R F. CARLSON

Assistant Chief Counsel



STATE QF CALIFONNIA RONALD REAGAN, Govemnor

CALIFORNIA LAW REVISION COMMISSION @

SCHOOL OF LAWY
STANFOAD, CALIFORNIA 94305
{#18) 4971731

ILETTER OF TRANSMITTAL

The Californis Ilaw Revision Commlission has prepared the attached
Tentative Recommendation Relating to Admissibility of Coples of Busi-
ness Records in Evidence. The tentative recommendation deals with a
probvlem brought to the Commiselon's attention by a pumber of Judges
and practicing lawyers.

The Compission ie distributing this tentative recommendation to
interested pereons and organizations for comment. Cosments should be
sent to the Commission not later than October 15, 1974, All comments
will be considered when the Commission determines what recommendation,
if any, it will meke to the 1975 session of the Legielature.

Sincerely,

John E. DeMoully
Executlive Secretary

9/13/74
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TENTATIVE RECOMMENDATION

relating to

Admissibility of Coples of Business kecords in Evidence

Before a copy of business records wmay be admitted in evidence, it
must satlisfy two rules: the bhest evidence rule1 and the hearsay rule.2
Evidence Code Sections 1560-1566 provide an exception to the best

evidence rule for copies of business records. Section 15613 prescribes

1. Section 1500 provides:

Except as otherwlse provided by statute, no evidence other
than the writing ltself 1s admissible to prove the content of
a writing. This section shall be known and may be cited as
the best evidence rule.

2. Section 1200 provides:

(a) "Hearsay evidence’ 1is evidence of a statement that was
made other than by a witness while testifying at the hearing
and that is offered to prove the truth of the matter stated.

(b) Except as provided by law, hearsay evidence 1s inad-
nissible,

(c) This section shall be known and may be cited as the
hearsay rule.

3. Section 1561 provides:

{a) The records shall be accompanied by the affidavit of the
custodlan or other qualified witness, stating in substance
each of the following:

{1) The affiant ig the duly avthoriz:d custodian of the
records or othar gualified witness and has authority to cer-
tify the records.

{2) The copy is a true copy of all the records described
in the subpoena.

(3) The records were prepared by the persomnel of the
buginess in the ordinavy course of business at or near the
time of the act, condition, or event.

(b) If the business has none of the records described, or
only part thereof, the custodian or other qualified witness
shall so state in the affidavit, and deliver the affidavit and
such records as are availabie in the manner provided in Section
1560.



the contents of the affidavit which the custodian or other qualified
witness must prepare to accompany a copy of business records produced in
compliance with a subpoena duces tecum,a The affidavit wust state that
the affiant is the custodian of the records or some other qualified
witness, that the copy is a true copy of the subpoenasd records, and
that the records 'were prepared by the personnel of the business in the
ordinary course of business at or near the time of the act, condition or
event. Section 1562 provides:

1562. The copy of the records is admissible in evidence to
the same extent as though the original thereof were offered and the
custodian nad been present and testified to the matters stated in
the affidavit. The affidavit is admissible as evidence of the mat-
ters stated therein pursuant to Section 1561 and the wmatters so
stated are presumed true, When more than one person has knowledge
of the facts, more than one affidavit may be made. The presumption
established by this section is a presumption affecting the burden
of producing evidence.

Thus, under Sectiom 1562, a copy of a business record is admissible
desplte the best evidence rule; the fact that the document cffered is a
copy rather than the original may be disreparded, and the matters stated
in the affidavit are given the same force as if the custodian had ap-

peared and testified.

&, Section 1560(b) provides that, unless the subpoena duces tecum Is
accompanied by the notice set out in Section 15364 to the effect
that the personal attendance of the custodian of the records is
required, the custodian, within five days after receipt of the
subpoena, must deliver the subpoenaed copy of business records by
mail or otherwise to the clerk of court or the judge if there is no
clerk,



faefore the copy may be received in evidence to prove the act, con-
dition, or event recorded, however, the hearsay rule must also be satis-
fied; the record itself must satisfy the following requirements stated
in Evidence Code Sectlon 1271:
1271, Evidence of a writing made as a record of an act,

condition, or event is not made inadmissible by the hearsay rule
when offered to prove the act, condition, or event if:

{a} The writing was made In the regular course of a business:

(b) The writing was made at or near the time of the act, con~
dition, or event:

{c) The custodian or other qualified witness testifies to its
identity and the mode of its preparation; and

{d} The sources of informatlion and method and time of prepa-
ration were such as to indicate its trustworthiness,
The affidavit under Section 1561 satisfies the requirements of subdivi-
sions (a} and (b) of Section 1271 but does not satisfy the requirements
of subdivisions (c) and (i}.

Sections 1561 and 127} perform different functions and should not
be confused. Satisfylug the exception to the best evidence rule does
not satlsfy the exception to the hearsay rule. The Commission is ad-
vised, however, that some lawyers have mistakenly assumed that an affi-~
davit complying with Sectlon 1561 is sufficient to assure the admission

In evidence of the copy of .a business record notwithstanding a hearsay



objection, possibly on the theory that Sectioms 15561 and 1562, in

effect, provide an exception to the requirements of Section 1271.5
The relationship betwzen Sections 1501 and 1562, on the one hand,

and Section 1271, on the other, could be c¢larified by expanding the

requirements stated in Section 1561 for the affidavit accompanylng a

5. Judge Herbert S. Herlands, Judge of Superlor Court, Orange County,
reports the situation in a letter to the Law Revision Commission,
dated July 8, 1974, as follows:

I have been discussing, with some of my colleapues, tne
problem about which I wrote to you some time ago iuvolving
Sections 1271 and 1561 of the Evidence Code.

Judge Robert A, Banyard of the Orange County Superior
Court has made the poiut that, prior to the 1969 amendments to
the Evidence Code, attorneys speclalizing in personal injury
defense work believed that Sections 1560, 1561, and 1562
constituted an exception to th: requirements of Section 1271,
in that they allowed hospital vecords to go in with less of a
foundation than that required for the records of other busi-
nesses. Apparently, it was believed, before 1969, that the
attorneys for plaintlffs aud defendants in personal injury
cases both wanted hospital records to be admitted on the basis
of the affidavit described in Section 1561, in the belief chat
the very nature of hospital work 2nd hospital record~keeping
established sufficlent authenticity to warrant admission of
the records into evidence. Judgz Banyard has further sug-
gested that, while there may hava been a good factual reason
for differentiating between hospital rscords and the records
of all other businesses, the amendments in 1962 eliminated
whatever exception existed for hospital records and created an
apparent inconsistency between Sections 1560, 1561, and 1562,
ot the one hand, and Section 1271, on che other.

I stlll adhere tc the view that, on their face, Sections
1560, 1561, and 1562 are not in conflict with Section 1271,
and cthat documents which comply with Sections 1560, 1361, and
1562 do not qualify for admission 1lnto 2vidence unless the
requirements of Section 1271 are also met. I believe that it
is unreasonable to say that the Lepislature would require less
of a foundation when -he authoviizaring witness 1s represented
only by his declaration made under Section 15461 than when he
is present in court for oral exardnation under Section 127}. .

Of course, in most cases., boeth sides want the records 1n
evidence and, therefore, do not object, or counsel on both
sides assume that the affidavit under Section 1561 constitutes
an adequate foundation. Yet, only last week in my own court,
an objection was voiced, and the proponent had to bring in the
authenticating witness to lay the necessary foundation under
Section 1271. The problem, therefore, is sti}l with us in a
sporadic sort of way.



copy of subpoenaed business records to include the natters which must be
shown under Section 1271 to satisfy the exception to the hearsay rule--
i.e., the affidavit could be required to show the identity and mode of
preparation of the records and their trustworthiness. The Commission
believes that this solution would be undesirable, however, siace it
would place the burden upon the adverse party to subpoena the custodian-
affiant in order to exercise his right of c¢ross—examination, would make
a copy of a business record more easily admissible than the original
record itself, and often would requirz a detalied statement of the mode
of preparation of the records in the affidavit of the custodian.

Sections 1561 and 1562 gerve the important purpose of ninimizing
the demand of time and expense imposed upon third persons by the trial
process and of saving the time of courts and litigants in establishing
matters which many times are not contested. These purposes would be
further served by providing a procedure which would allow the adverse
party to notify the subpoenaing party of his hearsay objection at a time
sufficiently before trial so that the custodian may be produced at the
trial to testify as to the additional matters required under Section
1271, Accordingly, the Commisslon recommends that a new section--
Section 712--be added to the Evidence Code to provide:

{1} If a copy of business records subpoenaed under Sections 1560~
1566 is to be offered as evidence at a trial without producing a witness
to testify concerning the additional matters provided in Section 1271,
the party whe intends to offer the copy of the records as evidence must
give notice to the adverse party of that intention, together with a copy
of the records, not less than 20 days before the trial.

(2) If the adverse party objects within 10 days after receiving
notice, the party who offers the copy of buslness records as evidence
must produce the custodian or other qualified witness in order to sat-
isfy the requirements of Section 1271.

{3) If the adverse party does not object within 10 days after
receiving notice, the copy of business records is admissible without
producing the custodian or other qualified witness, notwithstanding the

requirements of the hearsay rule and the best evidence rule.6

G, The proposed procedure is designed to satisfy only the requirements
of the hearsay rule (Section 1200) and the best ecvidence rule (Sec-
tion 1500); the requirements of Sections 156l and 1562 and any
other requirements of or objections to admissibility must be satis-
fied.



The Cormmission's recommendation would be effectuated by the en-

actment of the following measure:

An act to amend Sections 1361 and 1562 of, and to add Section 712 to,

the Evidence Code, relating to admissibility of evidence of busi-

ness records.

The people of the State of California do enact as follows:

~

Evidence Code £ 712 (new)

Section 1. Section 712 is added to the Evidence Code, to read:

712. A copy of the business records subpeenaed pursuant to sub=-
division (b) of Section 1560 and Sections 1561 and 1562 is admissible in
evidence to the same extent as though the original thereof were offered,
and is not made inadmissible by the hearsay rule when offered to prove
an act, condltion, or event recorded, if all of the following arve
established by the party offering the copy of the business records as
evidence:

{a} The affidavit accompanying the copy of the records contains the
statements required by subdivision (a) of Section 1561,

(b} The subpoena duces tecum served upon the custodian of records
or other qualified witness for the production of the copy of the records
did not contain the clause set forth in Section 1564 requiring personal
attendance of the custodian or other qualified witness and the pro-
duction of the original records,

{(c) The party offering the copy of the records as evidence has
served on each adverse party, not less than 20 days prior to the date of

the trial, a copy of the business records to be offered in evidence and



a notice that such copy is a copy of business records that have been
subpoenaed for trial in accordance with the procedure authorized pur~
suant to subdivision {b) of Section 1560, and Sections 1561 and 1562, of
the Evidence Code and will be introduced 1in evidence pursuant to Section
712 of the Cvidence Code.

{d) The adverse party has not, withir 19 days after being served
with the notice referred to in subdivision {c¢), served on the party who
served the notice a written demand for compliance with the requirements

of Section 1271,

Comment. Section 712 creates an exemption to the hearsay rule
{Section 1240) and an exception to the best evidence rule (Section 1500}
for a copy of business records subpoenaed under Sections 1560-1566 1f
the requirements of Section 712 are satisfied. Section 712 supersedes
the portion of Section 1562 that formerly created an exception to the
best evidence rule. Under prior law, the affidavit of the custodian of
records or other qualified witness under Section 1561 apparently did not
satisfy the requirements of admissibility stated in Sectlon 1271--the
business records exception to the hearsay rule--because the affidavit
did not contaln the declarations required by Section 1271 concerning the
mode of preparation of the records and their crustworthiness. See

Recommendation Relating to Admlgsibility of Copies of Business Records

in Evidence, 12 Cal. L. Revision Comm'n Reports (1974).

Evidence Code § 1561 (amended)

Sec. 2. BSection 1561 of the Evidence Code is amended to read:

1561. (a) The records shall be accompanied by the affidavit of the
custodlan or other qualified witness, stating in substance each of the
following:

{1} Toe affiant is the duly authorized custodian of the records or

other qualified witness and has authority to certify the records.

-F



(2} The copy is a true copy of all the records described in the
subpoena.

(3) The records were prepared by the personnel of the buslness in
the ordilnary course of buslness at or near the time of the act, condi-
tion, or event.

(b) If the business has none of the records described, or only part
thereof, the custodian or otser qualified witness shall so state in the
affidavit, and deliver the affidavit and such records as are avallable
in the manner provided in Section 1560.

{c) When more than one person has knowledge of the facts, more than

one affidavit may be made.

Comment. Subdivision (¢) of Section 155! continues without change

a sentence that formerly was found in Section 1562,

Evidence Code & 1562 (amended)

Sec. 3. Section 1562 of the Evidence Code is amended to read:
1562, The copy of the records is admissible in evidence to the

sasle extent provided in Section 712. as theugh the eripginal there-

of were effered and the eustedan bad been present and tesedfied

to the Eateers seated in ehe affidaviss TFhe affidavie is adnissibile
ae eviderce of the matéters stated theredn pursuant e Seesion 564
and the matters g6 skated gfe presumed £rues Jhen uere tharp one
perscr has knewledge of the faetsy more than ene affidavie ey be
made- Fhe presumptien established by this seetieon 29 a pregumpeien

affeeting the busder of predueing evidence-s



Comment. The deleted portion of Section 1562 is superseded by Sec~
tion 712 which states the extent to which a copy of the business records
subpoenaed under this article is adinlssible in evidence notwithstanding
the hearsay rule (Section 1200} and the best evidence rule {Section
1500). Sectlon 1562 formerly provided an exception to the best evidence
rule, but the affidavit provided by Section 1561 appareantly did not
satisfy the requlrements of admissibility provided by the business

records exception to the hearsay rule (Section 1271). See Recommendation

Relating to Adulssibility of Copies of Business Records in Evidence, 12
Cal. L. Revision Comm'n Reports (1974}, See also Comment to Section
712,



