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First Supplement to ;!emorandum 74-63 

Subject: Study 72 - Liquidated Damages 

This supplementary memorandum briefly discusses changes in t~e 

liquidated damages recommendation proposed by Mr. Ronald Denitz of 

Tishman Realty. A copy of tIr. Denitz's suggestions is attached (Exhibit 

I). 

l-Ir. Denitz does not propose to change Section 3319, the general 

liquidated damages provision. 

Hr. Denitz proposes several significant changes in Section 2954.6 

concerning late payments. First, he proposes that the section be made 

applicable to late payment charges under a lease of real property. 

Second, Mr. Denitz proposes to replace the IO-percent charge of 

subdivision (c)(2) with a provision that the late payment charge shall 

be "reasonably related to the probable bookkeeping and other non-liti

gation collection expenses of the creditor (except repossession costs) 

at the time of default." In theory this test is better than the auto

matically valid charge of up to 10 percent since probable bookkeeping 

and other non-litigation collection expenses (depending on what they 

are) should be less than 10 percent. However, this change would defeat 

the purpose of the Commission's recommended provision which is to avoid 

litigation by making charges of a certain amount automatically valid. 

Labeling it "cumbersome," Mr. Denitz suggests deleting the pro

cedure in Section 2954.6(d) for giving the borrower notice that the 

lender will not add the charge to principal--a condition precedent to 

treating the failure to pay the charge as a default. Mr. Denitz would 

leave the alternative of adding the charge to principal to contract 

provisions. The staff does not see his objection to the recommended 

provision nor do we believe the proposed change adequately deals with 

the question of what the lender can do if the borrower fails to pay the 
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late payment charge, particularly where the contract makes no provision 

concerning the matter. 

Finally, Mr. Denitz suggests that liquidated damages in sales of 

real property provided by Section 3320 be automatically valid up to 10 

percent whether the default 1s by the buyer or the seller. The staff 

thinks doubling the present five-percent figure is a move in the wrong 

direction; many feel that the five-percent figure is too high. The 

granting of an identical remedy to the buyer is not particularly useful, 

since the buyer is usually interested in specific performance, not 

damages. ar. Denitz would also eliminate any requirement that the de

posit be actually made. These suggested changes would do nothing to 

satisfy the objections of groups who opposed the bill. 
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Respectfully submitted, 

Stan G. Ulrich 

Legal Counsel 



lat Supp to Memo 74-63 

EXHIBU' I 

WEST COAST HEADOUARTE"RS 

10960 WILSHIRE BOULEVAf.<:D, L.OS ANGEL.ES, CAl.IFORNIA 90024 

e"1 CONTRAC"rQR'S LICENSE NO. 170730 

October 25, 1974 

John H. DeMoully, Esq. 
Executive Secretary 
California Law Revision Commission 
School of Law 
Stanford, California 94305 

Re: Liquidated Damages 

Dear John: 

(213) .... 77-1919 

Today I received the Tentative Agenda for the November 
14, 1974 Commission meeting, showing the c-aptioned matter is 
to be considered at that time. 

Preparatory to that consideration, enclosed is a copy 
of the ill-fated sa 1532, which I have marked up in order 
to hopefully make it more palatable to all concerned. You 
will note that my proposal would: 

(a) include rent in leases as "installment 
payments" ; 

(b) make the test of validity of liquidated 
damages re installment payments "reason
able relation at time of default" (rather 
than the earlier disputed dollar-certain 
formula); 

(c) remove a cumbersome portion of lines 1-11 
on page 4, and 

(d) eXI"and liquidated damages re real property 
sales to be validated up to 10% whether 
the default is by the Seller or Purchaser 
(rather than just the Purchaser) • 
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Although all of ~~e above suggestions are of importance 
to us, my Firm feels tha.t items (a) and (d) are the most 
essential. 

with best personal regards, I am 

Cordially, 

INC. 

BY'~~~~~~=':~~~ __ __ 
RONALD P. DENITZ 

RPD/svh 
encl. 

Assistant General Counsel 
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tblt such regulation docs not excuse or defer the borrower's 
p[:rfo:-m:mcc of <lily other obligation under the loan transac
tion, nor impair or defer lender's right to enforce any other 
oblig:ltion under sllch loan. 

Provides that, subject to specified circurnstances, provisions 
in contrJcts for the s<.dc of rcal·property liquidating. the dam
acrGS to the vendor if the purchaser fails to s:1tisfy his obligation 
t; ?urc1-:.~se the rcal property are valid if such provisions are 
scparJ.tciy signed or in~tbled by each party and are rea.sona
ble under the circumstances existing at the time of the mak
i:1g of the contract. Provides that if provisions re liquidating 
Cl3.mag02s in such contrJ.cts cxc?cd specifieu pcrccnta?7 of 
tot.1.1 purchase price, p~)rty scckmg to enforce the provlslons 
has burc1~n of estab1ishing reasonableness of the amount of 
such E'll!iJ.<.~tcd d,II":):l:;es. Provides that, under spccifi~d. cir- .' 
c\':ms~,.nccs, if n pr:rch~~scr's dcpo~it is: d(;signated J.S constitut
ing liqllidil.t~d damug~s to ~he vendor in a provision of the 
contract separately signed or initialed by each party, it sb~l 
be deelY.ed rcasonJble and valid if it docs not exc(!cd a speClw 
fied pcrcent;.ge of the tot:11 purchase price in the contract. 

}'bkcs ccrt;}in other conforming changes. 
Vote: )1ujority. Appropriation: no. Fiscal cornmittee: no. 

Stote,mandated local program: no. . 

I 
2 
3 
4 
5 
6 
7 
S 
9 

10 
11 
12 
13 
14 

The peopJe of the State of C.,Jifomia do enact 8S fo!lows: 

SECTIO" 1. Scc~ion 10242.5 of the Business arid 
Professions Code is rcpc:.l.l~d. 

SF.C. Z. Sec,ion 1670 of the Civil Code is repealed. 
SeC. 3. Scc~ion 1671 of the Civil Code is repealed. 
SEC. 4.. Section 1951.5 of the Civil·:;ode is amended to 

read: 
1931.5. Section 3319, relating to liquidated damages, 

appl:es to a lc,l.sC of real property. . 
SEC. 5. Section 2934.6 is added to the Civil Code, to 

re~ .. d: 
2954.6. (a) As used in this section: 
(1) "La.te payment charge" meo.ns :l charge. whether 

or not characterized in the ........ contract as interest, that 
is imposed for late payment of an installment payment 

-- .. 

" 

. '. 
'- ........ '. 
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1 due: onll ~oan secured by a mortgage or deed of trust on --nrv 
2 rcol p;op"rtyot<[f'-J'" Le'AS"", of (2.6A-L pfUJPc.- I, 
3 (~) :·Ill~tJ.llmcnt, p:l.ymcnt': r:1eans th~t pertio;). of a La IZ.. 
4 pcnodlc payment t:wt comprises an one or more of teo''' ~ (2£J".(," 
5 following: principal, interest),>!" un s to be allocated to -- .) 
6 impound accounts for property taxes, special assessments. 
7 and insllrance. 
S (b) Except as provided in subdivision (c), a pro\'ision 
9 in the .4*,*" COritr<.lct imposinci a late paYment charge is 

10 valid if it satisBes the requirements of Section 295·1.5 and 
11 is valid under Section 3319. 
12 (c) Where eacb of a majority of the installment 
13 payments is less than five hundred dollars (S500), a 
14 provision in the~.coHtrnct imposing a late p3yment 
15 charge is valid if it satisfies the requirements of Seetio:! 
16 295-1.5 and both of the [ollO\ving conditions: 
17 (1):-":0 late pJ.ymcnt cb,;,rgc may be collected 0:1 Lin 
18 inst';illment payment which is tendered or paid in full 
19 within 10 doys after its scheduled due data even though 
20 ar. c:411;:'"' m\'lturing installment payment! or a late 
21 p~yrncnt ch~1rgc on an earlier instnllmc-:1t payment, may 
22. not have be~H p~lid in full. For the purposes of this . 
23 su~J.ivbioIl, no ins~;1\.lmcntyayment sh:111 bl~ c(,)rl<;i~~~l)(TcR. 
2-1. p:.lld as of the d~,~I-; J.f-J'~GClVC~ by the ~r.'t:L~/.I:~~l, i.~c::;s . 
25 the bu. 1 e ,,'OP,A tJtTI"cn\1~ dlrec.ts at the time the 
26 installnwnt is pain, p:J.yments shall be applied first to 
27 current installment payments and lhen to delinquent 
28 installment payments. 
29 (2.) 'ILc a:nount of the lata payment c!uq;c shall ~ gF 
30 CXCCC(:} 0 perce::nt of tllc arnount or princip:.il anJ.,irrGst ££/;·;"J-{Il'~(,'i 
31 iEcludcd in the installment payment exc~I.~t'"1"hJt, v.'here ?~LA~C-:-- n 
32 the ~rnollnt of principal and intg~r-TrH.:ludcd in the rtfE' f:::.:;:t'2LE"" 
33 imtallmcnt payment is les~ll.fi1 fifty dollars (S50) a -tm.~';/I"(&- . 
34 chnrge:- not to excccdJ~llars (S5) or 20 "8ercent oft'he +- Ojf"::='z-
35 t C • '~l d' . I'd d L r<'N'~'''lr"",r'OI"I amoun Or pJ)JlClpa an mterest me u e in tl.ec.;,':"':Gc..T'~ 
35, instulln:",c::::.t~yment, whichever is the lesser amou .. t C"'f.;:;'-f(~'.. ,,-
3 

~ , - ,- --> ~r-
7 ff."r:+-em;rc:e". T',~'" r; r:.,.." IT I)(f, 

38 (0) If the late payment charge refer;ed to in (c--,c~?r 
39 subdivision (c) is not paid within 40 days frem the flEf:$Z';-..S/;.y 
40 scheduled" due date of the delinquent installment C"STQ 

AT rr1/g n 1""71:: of' 
L:e,4) "',:. To 



,..., ...... _---- -" -.~--"-".--"--'"--. 
""." ":"'""~~"'''' 

c(2c; (;) c,-oK -4-
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_ 1 po~mcnt for which the charge wu, imposcd , thc/~ '.) 
" Sll1532 n 1 SIX, 7. Section 3320 is added to the Civil Code, to 

i 
F- Tf'rC:: • Q ;hailJadd the late paylllent charge to the prilleil)"l and 

. . 2 rc:"l: 

;J'.{rf;J"C;- 3 thol'""ftcr clurgo intere,t on it at the contr:rct r·at"~,.""j, . 
.'- V I '];ES 4 the lender gives wriacn notice to lh" borrower j)" to 

;0 p;.:.,; / 5 the expiration of such 40·,by period of his c' ,on not to 
.J.Ave== ,t'\<;; 6 add the amount of such late paym' C large to the .. 
, ' , cJ.-- TO 7 principaL Unless the lender giv . ritten notice to the n 0 

(Z-l (f"" ( 8 borrower within such 40-d, criod of his election not to" . 
9 add the late p:.lymcn'" '),lrge to prinCipal, he cannot 

--

10 thereafter trcat ".0 failure to pay the late payment 
11 "1 "II-

12 (e) This ;eetion limits only the obligation of a 
. J)?S,"CcJR...J.3 ""ii' 0', or to pay" bte payment ch"rge. Nothing in lhis DtfEir&I2.'S 

14 seelion eXCLlses or defers the bOi.O"u'f/Tlerloi'll1:
rnec of '1' =' I 

15" any other obligatiOfl incurred in the k'1tl+t tfal1saction,"i1.or 
16 does this section lnlp~.ir or defer the right or the ~C~~7(;tr:. 
17 to enforce any other oblig.:ltion, including. but not lirc.ited \ ," 
18 to, the right to recover c.osts and expcnsos inc~lrretl. in :.l:1Y I, 
19 enforcement proceeding Juthorized by h.:,v, The b'tt'1~~"~..D(r~ 
20 5h:111 accept ony installment payments made by the (j () 

pGS"1"'<J"'-21 \>-.'0'"(.1 and apply such payments as provided in this 
22 section, but this requirement does not prcvent the ~ c.eerDr,

7ae 
23 [rom enforcing or continuing to enforce his rights against 

'7,;iGg-r(J~ 2, .1\('\\;""- .. .". or the sceuritY(,F ANY;. 
25 (f) This section docs not "pply to loans made by a 
26 credit union subject to the provisions of Division 5 
27" "(commencing witb Section 14000) of the Fin:l.11cinl Code, 
28 by ",1l1 industrialloal1 company subject to the provisions of 
29 Division 7 (commencing with Section 18000) of the 
30 Financiul Cod.:.\ or by a pcrsunJI p1-opcrty broker subject" 

" 

31 to tbe provisions: of Division 9 (commencing with Section 
32 220";:;0) of the Financial Cocil3, 
33 SocC, 6. Section 3319 is uddcd to the Civil Code, to 

34 re~d: 35 3319. Except as otherwise provided by statute, a 
36 provision" in a contr:::.ct liquiJ~ting the da.:nag

es 
for 

37 b:-e:lCh of:l contractual obligation is v:llid unless the party 
38 seeking to invalidutc the prevision establishes that it was 
39 unre~sonable under the circumstances existing at the 
40 tirr,e of tha making of the contract. 

"~"" '. ~~-~ 

, '. 
'L:" ,oj 

3 3320. (a) Subject to subdivision (b). a pmvj<;jon in ~ 
4 conlract [or the s;dc of rGal property li(!uicbting t~ 
5 d 'I .,. h· .. ·.1.. =.~ mn:lgC$·,1'-6 to.L VCL, 0 .•.. t~..:tirH~~j.'~lj:-) tv S~l~l:-'I)' Ill::> 
6 obligation to pu:ehas~)~{~ property is valid only if such 
7 provision. is separately signed or initialed by e8.ch p:lrty 
8 and is valid under Section 3319. If the amount specified 
9 by the parties in the contract as liquidated damages is 

10 greoter thnn"',p8rccnt of the total purchase price in the 
11 contr~ct. the GurJen is on the party seeking to enforce 
12 the liC]llkbted. damnzcs provi~ion to e"~tablish that the 
13 amOlll:t w<.:.s reasonable under the circumstances existing 
14 at the time of lhe making of the contract. 
15 (b) If the parties to a contract for the sale of real 
16 property provide by a pro\"ision separately signed or 
17 initblcd by c<ich party that J.11 or <lily part ofa dcpos;t th:lt 
18 actually is made by the purch:lser shall constitute 
19 ];~ui:l'ltcd (hm~)ges to the \'cm~ r if lhe purch3.s..::r fails to 

. IF: 
~ iii" 
r::s~,4I.'L. T-

INe.. 

f/7P-ry 

20 SJ.tisly his" obligation to purchase tho property, the i" 
21 amuunt so specified by the parties as liquidated chrnages 
22 shall be d"ecrned to be reasonable and valid under Section 
23 3319 if it does not exceed ~;lftrcent of the tot;11 

" 24 purchase price in the contract. 1, or the purposes of this 
25 section, "deposit" includes hut is not limikd to a check 
26 (including a lJostdated check). note, or other €'v'idcnce of 
27 indebtedness, or .my wnount clearly Jildic,lted to 
28 become part of the d(~posjt and to be paid at a j,7tcr date. 
29 ·tcj 'fl.<..; \ •. lidt:.~Athc.! "pl{HL:.itm:wtfCl :'~1,::"1" ~<..:"t! 
30 danwgcs is det(:(;lline:d under subdivision (a) ,e:- than 
31 l:.ndcr subdivision (h), and nothing;' ~: c.:vitiion (b) 
32 affects the vaHdity of the liqoidc::J; '(O-'lmages prov;sio:l, in 
33 each of the fol!owir.g casc"'" 
34 (I) Where the ,".vunt specified as liquidated 
35 damages exceeds f' e percent of the total purchase price 
36"" in the contrJ.C" 
37 (2) Wbp" nO deposit is Qade by the purchaser. 
38. (3) ", ecc the deposit actua!ly made by the,purchaser 
39 is I t.:l the amount specified as liquidated damages i.., 
40 

;" 
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" ". 

. -

--'--------.~ ......... _ .. _ ... _-_ ... ' .... 
..--.. -~ ... -,,-

SB 1532 -6-
(c.) ,-
*"+ Nothing in this section affects the validity of any 1 

........ -7- Sll15J2 

i previsio;1 in a contract for the sale: of real property other 
3 tr.:J.n <l provision liquidating the, damages ~tLe .... ::l:ddf ~ I';:!vt~,~ 
4 f 1 ,. ". . I'" l ' k \.. h h ~ _i''' F 

J,t l.)t.lC.lJ5C1 1 .. iJ5C031dJJI) )j €lrt'!hbohtopurc a~t e .. OF 
5 property, " 012. $<7(.4 FAI ... '" {«.: 
6 Ii!) This seebon does not, apply ~o real property sales, /"', Tp,~, 

1 
2 
3 
4 
5 
6 
7 
8 
9 

forfeit und pay to such agency involved a specified sum 
~~;:nor.CYd to be deducted from any poyment' due or ;~ 

c .... ?me He to the contractor. A contrnct fGr such 
r-roJcct may also provide for the " ' a 
compe'~sat;on t tl p.l) ment of extra 

'" 0 1.e contractor as a bon F 
7 con tracts as defmed m Sectwn 298;), i ) , " i 
8 S~c, 8, Scction 3308 of the Civil Code is amended to ' , 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
0" -" 24 .,-_0 

26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
35 
37 
38 
39 
.n 

r~3.J: 
3,158, Nothir.g in this chaptel' aulhorizes a person to 

recover a gre~tcr amount in damages for the breach of an 
obligation tkm he could have gained by the full 
pcrforrr.a~1ce thereof on both sides, except in the cas~s 
spcc~fied in t;-IC :lrtic!cs on cxernpbry (hmugcs <md penal 
d<..ln1agcs, .'ll~d in Sections 33l9, 3320, 3339, nr.ci 33 .. W. 

SEC, 9, Section 14376 of the Government Code is 
amended to read: 

14376. Every contn\ct shall cOIi.\din a provision in 
regard to the timo \I,:hcn the whole or any specified 
portion of the work contemplated shall be cOl1l.pleted," 0 
and Sh~1lJ provide that for e,~ch day cornpletion is delayed 
b8yond the spcclEcd ti:nc, the CGntmctor shall forfeit Jnd 
pay to the st,ltC;l specified sum of n10f"",cy. to be ucductcd 
froIn any payni.cnts due or to become dne to the 
contractor .. A contri)ct for;;l ro~\d project may a1$0 p;ovide 
for the payment of extra con1pcnsation to the contractor, 
J.S a bonus for completion prior to the specified time, such 
p..-ovi:-.ion, if :'ls(:d, to be included in the spccific.Lltions nnu 
to Ck'~ldy sd forth the b;lS~~" for such p'lymcnt. Section 
3319 of the Civil Code, docs not apply to contract 
provisions under this seedon. 

SEC, 10, Section 53069,85 of the Government Code is 
nmC'nded 'to rC~ld: 

530G9.S5. Th\3 legislntivc body of a city, county or 
d!~trict r.1;lY tncliJce or c~'.;J..-;e to be included.in contracts 
[or public projects a provisio~1 cst~),btisl .... ir:.g th~ ti;:~.e 
within which the whole or any specified portion of the 
work contemplated sholl be completed, The legisbtiya 
body may provide 'that for e;ch doy completion Is' 
~~ln"~,.\ h~vQnd the specified time, the contractor ,hall 

" 

10 

completion Vi or to the T d " us or 
if used shall b'; l'd speCl Ie tIme, ?'lCh prodsions, 
b'd' ,e ,nde u cd m the spcd'ieatlOns upon which 

1 ".s are reCC1';'~ , whICh specifications shaH cle~~rl 
for.h the prOVlSwns, Section 3319 of the Civil C d ~:ct 
not apply to Contract prOVisions under thi' sec~o~ ~es 

" 

0, 

.. , 

--.~~ 

, , ' 
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WEST COAST HEADOUARTERS 

10960 WIL.SHIRE BOUL.EVARD, LOS ANGELES, CAL.IFORNIA 90024 

8-1 CONTRACTOR'S LICENSE NO, 170730 

November B, 1974 

John H. DeMoully, Esq. 
Executive Secretary 
California Law Revision Conunission 
School of La\~ 
Stanford, California 94305 

Re: Liquidated Damages 

Dear John: 

(213) 477-1919 

With all due respect to the opinions expressed in Memoran
dum 74-63 and its First Supplement, our firm urges that the 
following proposals of policy be circulated to the Commission 
prior to its November 14, 1974 meeting; the same are listed 
herein in the order of their importance. 

1. The current law of liquidated damages (Civil Code 
Sections 1670, 1671 and case law thereunder) is manifestly 
inadequate, especially in the fields of real property sales 
and construction contracts. Therefore we urge that the 
Commission not "permanently drop" the topic of liquidated 
damages. --

2. The Conunission's Recommendation of December, 1973 
(pp. 1225-1226) and Sec. 3320 of S.B. 1532 did not provide 
for liquidated damages to the purchaser of real property if 
the vendor fails to satisfy his obligation to sell. We believe 
such a "two-way street" is both commercially desirable and 
woulp also make the liquidated damages proposal more palatable 
to consumer-oriented groups. 

3. We respectfully oppose the suggestion of Mr. Ulrich 
(Memo 74-63, pp. 1-2) that the burden of proof be placed upon 
the one seeking to enforce a liquidated damages provision. 
We beiieve that opposition in the Legislature can be overcome 
without requiring that the one asserting the liquidated damages 
prOVision, in effect, try to prove his actual losses in order 
to get the bargained-for liquidated sum. We believe the test 
of "reasonableness" in. the Commission's general liquidated 



John H. DeMoully, Esq. -2- November 8, 1974 

damages proposal (Sec. 3319) is a sufficient check on over
reaching, particularly in the:field of real property sales, 
real property loans, and real property construction contracts. 

4. The problem of opposition to S.B. 1532 seemed to 
center on the consumer credit area and appeared to result in 
various back-and-forth attempts to change the Commission's 
Section 2954.6 "late payment" proposals. Bearing in mind the 
virtual impotence of present Civil Code Sections 1670-71, we 
would rather see the Commission drop late payment charges al
together rather than see compromises made on crucial items such 

'as the burden of proof. Such a revised Commission recommendation 
would consist of only a general section (much like Section 3319) 
and a section relating to real property sales. 

5. Despite any opposition to automatic validation of 5% 
liquidated damages in real property sales, we believe that such 
a proposal is both commercially honest (in terms of real damages) 
and is actually practiced in today's market place. Perhaps 
practical considerations will ultimately dictate a compromise 
limiting the measure to 5% of deposits "actually made" (rather 
than also "clearly indicated"), but we urge that much unnecessary 
litigation over "reasonableness" can be avoided by retaining some 
kind of automatic validation provision. . 

As in the past, I appreciate your invitation to 
the Commission's hearings and will see you Novem~~~ 

General Counsel 

RPD/svh 

at 


