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Memorandum 74-62 

Study 39.70 - Creditor~ Remedies (Prejudgment Attacbment) 

Attached is a copy of Assembly Bill 2948 in the form invhich it 

passed the Legislature. The Governor approved the bill. 

Four sections were smended by the Senate Judiciary Committee when 

the bill was heard by that committee during the final days of the 1974 

session. The amendments were adopted by the committee knowing that they 

were not Commission recommendations. The committee recognized that the 

Commission will submit corrective bills if the Commission concludes that 

corrective legisletion is needed. 

It is anticipated that any such corrective bills would be strengly 

opposed by the california Credit Managers Association. 

The amendments made by the committee are shown by strike-out and 

italics in the attached bill and are noted below. 

Section 485.010 (page 23 of bill) 

SubdiviSion (b) (1) of Section 485.010 weB emended. The rev1sed language 

may be somewhat ambiguous, but it does not appear that any substantive 

change was made. See also the Comment to Section 485.010 (Exhibit I). I 

do not believe corrective legislation is needed now. If experience under 

the section discloses a deficiency in the section. an amendment can be 

made then. 

Section 486.0LO (page 28 of bill) 

The change in subdivision (b) permits an affidavit for a temporary 

protective order to be based on information and belief. (The affidavit 

for a writ cannot be based on information and belief.) See Section 482.040 

(pages 10-11) which states the requirement. for affidavits. I do not believe 

corrective legislation is needed. 
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Section 487.010 (pages 31-32 of bill) 

The introductory portion of subdivision (c) and subdivision (c)(7) 

ars ;!l8vieed. The effect is that the propertyat.tached is not l\e(l ..... rUy. 

limited to property used in the trade, business, or profession. However, 

b.1 virtue of the definitions, much of the property listed in subdivision 

tc) is restricted to that used in the trade, business, o~professionl 

(1) "Real property" was not restricted to property used in the trade, 

business, or profession under the Commission's recommendation. 

(2} "Accounts receivable," "chattel paper," and "choses in action" 

are defined in Sections 481.0:;0., 481.040, and 481.050, respectively. For 

all practical purposes, these itema will be limited ~ asaat& ~onnected 

'With the t.re.de, business, or profession. 

(3) "Deposit account" is not limited to the trade, buSiness., or 

profasaion. See Section 481.080. 

(4) "Equipment,"" farm products," and .. inventory" are defined in 

Section.!! 481.100, 481.110, and 481.12(1. respectively. For.all practical 

purposes, these items will be limited to matters connected with the trade, 

busi!l96S.o. or profession. 

(5) "Judgments" is limited by Section 487.0l0(c)(6) to business judg­

I!Jellt.B j "M:meY" is lim1~ to lIJ/Yr1e:;i on the business premises by Section 

.487 .010( c X7). 

< 6j "Negotiable documents," "negotiable instruments," and "securities" 

are defined in Sections 481.090, 481.160, and 481.210 by reference to the 

Dommercial Code. The definitions do not restrict the aasets to those used 

in the trade, business, or profession. 

I do not believe that corrective legislation is needed. See in this con­

nection Section 487.020. 
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Section 490.020 (page 59 of bill) 

Subdivision (b) is amended to limit liability of e plaintiff for 

wrongful attacbment to the amount of the undertaking. I believe that 

the Commission should recommend legislation to the 1975-76 session to 

restore Section 490.020(b) to its form prior to the Sendate Judiciary 

Committee amendment. I believe that the Commission's recommendation--

that liability for wrongful attachment should not be limited to the 

amount of the undertaking where the order or writ was obtained ex parte--

was a Bound recommendation. 
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Respectfully submitted, 

John H. DeMoully 
Executive Secretary 
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EXHIBIT I 

Oode of Civil Procedure 
Sec~ion 485.010. Prerequisite of grea.t or lrrepmble injury 

Commrnt. H"dion ·IH5.tI10 is b"",d on former Hwtion 5:l8.5. Subdi. 
vision (a) of form"r Hrdi,," ,;:l8.5 ''"'' b"ell rrpl""<'tI by the .ubotau· 
tivdy sJlnilar pl'ooi,io,," of pUl·.~rllph, (~) and (a) of "ubdivi~;oll (b) 
lUld .uhlli,·i.ioll (oe) of S""fllm 4H.;.UIIl. l'II'"graph (:1) of 8ubdivision 
l b j du<'s not, IJOwt'v("r, nwdify tlw ext'iu:;iv(:' Htht"Ule of prioritiflS pro~ 
vidcd by S,·"ti(lIl 24U74 of Ihe Bus;",'''' Hnd I'rof" ... io", Cod. (see 
Oraller E.,craw Curp. ". Cole, 71 Cal.~d 61, 453 1'.2d 4(jl. 77 CHI. 
Uptr. 21 (l!WlJ») bul, ,"pt('lr providt'S for I,'vy in the cireumatsnc •• 
cOIll<'mplnh.d ill the 1",,1 puragrHph of Section 24074. l:lubdivi.ion8 (b) 
and (d of forn,," &ction 5:1H.5 how been repIRe"d by parKWHphs (1) 
8"d (4) of ""b<iivision (b) of }!"ction 485.!1l0. Th .. ", Iwo IlnrKgruphs 
autborize ex parlt' r"li"f 011 a .howing .. f circumslnnces from which it, 
tnny hI> inf ....... d Ihnt the .. " i. /I dang"r that. proporty wiU bt> concealed, 
sub.IRntiillly impair<'tl in valu,', or oth"rwi!H' made nnllvllilnble to levy 

, or a showiull of any .. the I' cireumslanee that indicates that, the plaintiff 
would Huffer Ilt(·at. or irreparable injury if L'IIlunnce of th,' writ were 
dclllyed until Iho mntter "ould be hOKrd 011 notioe. 

The i,lItrodu"lory duuue 10 Seclion 48;;.010 recognizes tb. specific 
authorization to i .. ur 811 eX parte 'attRchment provided by otber 
.tRtutp •. ISr,' e.g., HARB. & NAV. ('AlOE § 495.1; HEALTH & AAP. Coos 
§ 11;;01; HM'. & TAX. CODE §§ 6713, 7864, 8!l72, 11472, 126!ID, 18833, 
26251, ;IIJJ{)'~, "lid a23"2. 8< ... ,,18" Chapter 12 (commencinll with Sec­
tion 492.010) (nonre.ident ollo"'"nellt). 
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