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405-919 

COD E 0 F C I V 1 L PRO C E D U R E 

PART 2. CIVIL ACTIONS 

TITLE 10.5. PARTITION OF REAL AND PERSONAL PROPERTY 

CHAPTER 1. GENERAL PROVISlOl'lS 

Article 1. Preliminary Provisions 

§ 872.010. Definitions 

§ 872.020. Scope of Title 

§ 872.030. Rules of practice in partition actions 

Article 2. Powers of Court 

§ 872.110. Superior Court 

§ 872.120. General authority to hear motions and make orders 

and decrees 

§ 872.130. Temporary restraining orders and injunctions 

§ 872.140. Compensatory adjustment 

€HAPTER 2. CIHmNCEMENT OF ACTION 

Article 1. Complaint and Lis Pendens 

§ 872.210. Persons authorized to commence partition action 

§ 872.220. Title report 

§ 872.230. Contents of complaint 

§ 872.240. Joinder of property 

§ ti72.250. Lis pendens 

Article 2. Summons 

§ 872.310. Summons 

§ 872.320. Requirements where service is by publication 

§ 872.330. Publication as to certain defendants 

Article 3. Answer 

§ 872.410. Contents of answer 

§ 872.420. Requirements where defendant is lienholder 

§ 872.430. Pleading hardship and oppression 

Article 4. Parties 

§ 872.510. Mandatory joinder of defendants 

§ 872.520. Where defendant is unknown or interest uncertain 

§ 872.530. Where defendant is deceased 

v 872.540. Oil and gas interests 

§ 872.550. Permissive joinder of "all persons unknown" 
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CHAPTER J. TRIAL 

Article 1. Determination of Interests of Parties 

§ 872.610. Court may determine interests 

§ d72.620. Where determination of interests necessary 

§ 872.630. Determination of interests of lienholders 

§ 872.640. Interests of unknown parties 

Article 2. Determination of Right to Partition 

§ 372.710. Court determination of right 

§ 872.720. Interlocutory judgment of partition 

§ 872.730. Partial partition 

Article 3. Determination of Manner of Partition 

§ 872.810. Division of the property 

§ 872.820. Sale of the property 

§ 872.830. Partial division and sale 

§ 372.840. Disposition of property subject to express trust 

CHAPTER 4. REFEREES 

Article 1. General Provisions 

§ 873.oio. Court suthority 

§ 873.020. Referees for division and sale 

§ 873.030. Three referees in place of one 

§ 873.040. Appointment of person selected by parties 

§ 873.050. Persons disqualified as referee 

§ 873.060. Authority of referee 

§ 873.070. Petition for instructions 

§ 873.080. Disposition in accordance with law 

§ 873.090. Designation of public and private ways 

Article 2. Contracts of Referee 

§ 873.110. Services of third persons 

§ 873.120. Employment of attorney 

§ 873.130. Employment of surveyor 

§ 873.140. Employment of auctioneer 

§ 873.150. Contract for third-person services may include interest 

§ 873.160. Referee not liable on contracts 

CHAPTER 5. DIVISION OF THE PROPERTY 

§ 873.210. Division by referee 

§ 373.220. Division involving improvements 

§ 873.230. Division involving purported conveyance 
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§ 873.240. Division by distinct lot or parcel 
§ 373.250. Owelty 

§ 873.260. Liens 

§ 873.270. Unknown owners 

§ 873.280. Referee's report of division 
:; 873.290. Confirmation of report and entry of judgment 

CHAPTER 6. SALE OF THE PROPERTY 

Article 1. Hanner of Sale 

§ 873.510. Sale by referee 

§ 873.520. Determination of public or private sale 

§ 873.530. Public or private sale of part of property 

Article 2. Sales Procedures 

Procedures agreed to by parties 

Court authority in sale 

§ 373.600. 

§ 873.610. 

§ 873.620. 

§ 873.630. 

§ 873.640. 

§ 873.650. 

§ 873.660. 

§ 873.670. 

§ 873.680. 

§ 873.690. 

Sale of property separately or as unit 

Credit sales 

}mnner of notice of sale 

Contents of notice of sale 

Sale of perishable property and securities 

Conduct of sale at public auction 

Conduct of sale at private sale 

Persons ineligible to purchase at 

Article 3. Consummation of Sale 

§ 873.710. Referee's report of sale 

§ 873.720. Motion to confirm report 

§ 873.730. Confirmation hearing 

sale 

§ 873.740. Determination of amount of in-court offer without 

regard to agents' commissions 

§ 873.750. Court order for collection of proceeds and transfer 

of property 

§ 373.760. Refusal of purchaser to deliver proceeds 

§ 873.770. Taking setoff from party purchaser 

§ 873.780. Court authority at closing 

§ 373.790. Conveyance of the property 

Article 4. Disposition of Proceeds of Sale 

& 373.810. Court order of disbursement 

§ 873.820. Application of proceeds of sale 
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§ 873.830. Exhaustion of other security of lienholder 

§ 873.840. Set-off in lieu of payment of estate for life or years 

§ 873.850. Treatment of successive estates 

CHAPTER 7. PARTITION BY APPRAISAL 

§ g73.910. Agreement of co-owners to partition by appraisal 

§ 873.920. Contents of agreement 

§ 873.930. Court approval of agreement 

§ 873.940. Referee 

§ 873.950. Court confirruation of referee's report 

§ 073.960. Effect of agreement 

'873.970. Relation of agreement to other remedies 

CHAPTER 8. COSTS OF PARTITION 

Article 1. Allowance and apportionment of Costs of Partition 

§ 874.010. Costs incurred for common benefit 

§ 874.020. Interest on disbursements 

§ 874.030. Court apportionment of costs 

§ 874.040. Apportionment involving future interests 

Article 2. Payment of Costs of Partition 

i 874.110. Payment by parties 

§ 874.120. Nonpayment lien 

~ 874.130. Enforcement of lien 

§ 974.140. Execution to enforce judgment 

CHAPTER 9. JUDGMBlIT 

§ 874.210. Persons bound by judgment 

§ 874.220. Persons not bound by judgment 

§ 874.230. Holder of lien known to plaintiff 

§ 874.240. Effect of death or incompetency of party before 

judgment 

§ 874.250. Effect of conveyance before judgment 

OPERATIVE DATE; APPLICATION TO PENDING ACTIONS 
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405-781 

COD E 0 F C I V I L PRO C E D U R E 

PART 2. CIVIL ACTIONS 

TITLE 10.5. PARTITION OF REAL AND PERSONAL PROPERTY 

Comment. The Code of Civil Procedure provisions relating to 

partition were formerly found in Chapter 4 (commencing with Section 752) 

of Title 10. The partition provisions have been moved to a new Title 

10.5 (commencing with Section 872.010). 

CHAPTER 1. GENERAL PROVISIONS 

Article 1. Preliminary Provisions 

§ 872.010. Definitions 

872.010. As used in this title: 

(a) "Action" means an action for partition under this title. 

(b) "Guardian" includes conservator. 

ec) "Lien" means a mortgage, deed of trust, or other security 

interest in property whether arising from contract, statute, common law, 

or equity. 

(d) "Property" includes real and personal property and any right, 

title, estate, lien, or other interest therein. 

(e) "Remainder" includes reversion, reversionsry interest, right of 

entry. and executory interest. 
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§ 872.010 

(f) "Title report" means a preliminary report, guarantee, binder, 

or policy of title insurance. 

Comment. Section 872.010 provides defiU!tions for terms used 

throughout the Partition Act. 

The term "lien" is defined broadly in subdivision (c) to apply to 

any encumbrance on property, including security interests in personal 

property. 

The term "title report" in subdivision (f) is drawn USing the 

terminology employed in the title insursnce industry. 

405-782 

§ 872.020. Scope of title 

872.020. This title governs actions for partition of real property 

and. to the extent applicable, actions for partition of personal prop-

erty. 

Comment. Section 872.020 is derived from the second sentence of 

former Section 752a. Owners of both real and personal property may 

maintain a partition action. See Section 872.210. This title does not 

apply to property divisions under the Family Law Act or in other cases 

specifically governed by other statutes. 
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405-785 § 872.030 

§ 872.030. Rules of practice in partition actions 

872.030. The statutes and rules governing practice in civil 

actions generally apply to actions under this title except where they 

are inconsistent with the provisions of this title. 

Comment. Section 872.030 makes clear that, although partition is 

nominally a civil action, this title contains some special procedural 

provisions that apply to partition despite general rules to the contrary. 

For example, the partition provisions governing referees apply ~n partition 

actions notwithstanding any general provisions to the contrary that 

might be found in Chapter 6 (commencing with Section 638) of Title 8 of 

Part 2 of the Code of Civil Procedure (references and trials by referees). 

405-793 

Article 2. Powers of Court 

§ 872.110. Superior court 

872.110. The superior court has jurisdiction of actions under this 

title. 

Comment. Section 872.110 continues a portion of former Section 

755. 

405-461 

§ 872.120. General authority to hear motions and make orders and decrees 

872.120. In the conduct of the action, the court may hear and 

determine all motions, reports, and accounts and may make any decrees 



§ 872.120 

and orders necessary or incidental to carrying out the purposes of this 

title and to effectuating its decrees snd orders. 

Comment. Section 872.120 is new. Generally, its purpose is to 

give the broadest possible ststutory authorization to powers that the 

court, to a large extent, probably already had. The succeeding sections 

of this article elaborate on, but do not exhaust, the court's power in 

partition actions. \lliile partition actions in California sre s creature 

of statute (Capuccio ~ Caire, 207 Cal. 200, 277 P. 475 (1932», they 

are nonetheless equitable in nature (Elbert Ltd. ~ Federated Income 

Properties, 120 Cal. App.2d 194, 261 P.2d 783 (1953», and the statutory 

proviSions are to be liberally construed in aid of the court's juris­

diction. See Sections 4 and 187. 

Note. Hr. Cooper states that this section "should enable the 
referee to apply for orders where the parties will not cooperate and sre 
hostile to the action." We note that the referee is authorized to 
petition for instructions by Section 873.070, tihich should satisfy Mr. 
Cooper's concern. 

Mr. Cooper also suggests that the court be able to set motions and 
the like for hearing on its own motion. ThiS, we think, is unnecessary. 

405-794 

§ 872.130. Temporary restraining orders and in1unctions 

872.130. The court may issue temporary restraining orders and 

injunctions, with or without bond, for the purpose of: 

(a) Preventing wsste. 

(b) Protecting the property or title thereto. 

(c) Restraining unlawful interference with a division or sale of 

the property ordered by the court. 
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§ 872.130 

Comment. Section 872.130 is new. It gives the court authority to 

take the protective steps described without having to rely either upon 

its contempt powers or the general provisions as to temporary restraining 

orders and injunctions. 

405-799 

9 872.140. Compensatory adjustment 

872.140. The court may, in all cases, order allowance, accounting, 

contribution, or other compensatory adjustment among the parties ac-

cording to the ordinary principles of equity. 

Comment. Section 872.140 continues the substance of the last 

sentence of former Section 792. It makes clear the court's authority to 

order compensatory adjustment for such items as common improvements, 

unaccounted rents and profits, and other matters for which contribution 

may be required. For a provision for payment of owelty in cases of 

unequal division, see Section 873.250. 

Note. The staff has not been able to discover any California cases 
dealing with the statutory authority to make compensatory adjustment. 
For purposes of clarity. we have added some illustrations of specific 
types of compensatory adjustments. 
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405-842 § 872.210 

CHAPTER 2. COl,mENCEMENT OF ACTIOn 

Article 1. Complaint and Lis Pendens 

§ 872.210. Persons authorized to commence partition action 

872.210. A partition action may be commenced and maintained by any 

of the following persons: 

(a) A co-owner of personal property. 

(b) An owner of an estate of inheritance, an estate for life, or an 

estate for years in real property. 

Comment. Subdivision (a) of Section 872.210 continues the first 

portion of former Section 752a relating to personal property. 

Subdivision (b) supersedes the first portion of former Section 752 

relating to real property. Under subdivision (b), an owner may seek 

partition whether or not he is a joint tenant or tenant in common. He 

may, for example, be a sole life tenant seeking partition as against the 

remaindermen or vice versa, It should be noted, however, that neither a 

cotenant nor a person seeking partition as between successive estates is 

entitled to partition as a matter of right. See Section 872.710. 

The provision formerly found in Section 752 for partition by a 

lienholder "on a parity with that on which the owner's title is based" 

is not continued. The provision waS of extremely limited application 

and was an exception to the rule stated in this section that only a 

substantial property interest is entitled to demand partition. THE LAW 

REVISION COMMISSION PARTICULARLY SOLICITS COMMENTS CONCERNING THE DE­

LETION OF THE LIEN PROVISION FROM FORMER SECTION 752. 
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405-843 § 872.220 

§ 872.220. Title report 

872.220. If it is necessary to have a title report: 

(a) The plaintiff may, prior to commencinr, the action, procure a 

title report and shall in the complaint indicate he has done so and 

designate a place where it will be kept for inspection, use, and copying 

by the parties. 

(b) The court may, upon application of a party, authorize him to 

procure a title report and shall designate a place where it shall be 

kept for inspection, use, and copying by the parties. 

Comment. Section 872.220 is derived from former Section 799. For 

a definition of ;·title report," see Section 872.020. Provisions relat­

ing to the title report formerly found in Section 800 are omitted. For 

allowance of cost of procuring the title report, see Section 874.010. 

Note. Mr. Swift notes that the matter of "copying" raises the 
question of the responsibility of the title company to any copier. The 
staff assumes that there is no responsibility since there is no privity 
of contract between the title company and the copier. Perhaps a sentence 
should be added to clarify this point. 

405-800 

§ 872.230. Contents of complaint 

872.230. The complaint shall set forth: 

(a) A description of the property that is the subject of the action. 

In the case of tangible personal property, the description shall include 

its usual location. In the case of real property, the description shall 

include both its legal description and its street address or common 

designation. 
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§ 872.230 

(b) All interests the plaintiff haG or claims in the property. 

(c) All interests of record or actually known to the plaintiff that 

persons other than the plaintiff have or clai,,, in the property and that 

the plaintiff reasonably believes will be materially affected by the 

action, whether the names of such persons are known or unknown to the 

plaintiff. 

(d) The interests as to ,~hich partition is sought and a prayer for 

partition of the interests. 

(e) Where the plaintiff at the time of filing the complaint seeks a 

sale of the property, an allegation of the facts justifying such .relief. 

Comment. Section 372.230 is new. In addition to the information 

required by this section, other information may be necessary. See, 

e.g., Section 872.220 (information relating to title report). 

Subdivision (a) requires a description of the property that is the 

subject of the action. It should be noted that several properties may 

be joined in one complaint even though located in different counties. 

See, e.g., Murphy ~ Superior Court, 138 Cal. 69, 70 P. 1070 (1902). 

And, real and personal property may be joined in one action. Section 

872.240. As to joinder of property und.er varying mmership, see Niddlecoff 

~ Cronise, 155 Cal. 185, 100 P. 232 (1909). 

Subdivision (b) requires an allegation of all the plaintiff's in­

terest in the property, including such interests as liens. For interests 

sufficient to maintain thr action, ,-,ee Section 872.210. 

Subdivision (c) supersedes the first portion of former Section 753. 

Unlike the former provision that required all interests to be set out 

regardless whether the inter~sts would be affected, subdivision (c) 

limits the requirement to only those interests the plaintiff reasonably 

believes will be materially affected. Incorporation of a title report 

should be sufficient to satisfy this requirement as to recorded interests 

but not as to unrecorded interests known to the plaintiff. 
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~ 872.230 

Partition of some or all of the interests in the property may be 

obtained. Subdivision (d) requires the plaintiff to make an election 

and to indicate which interests are intended to be affected by the 

action. For provisions relating to parties defendant, see Article 4 

(commencing with Section 872.510). 

Subdivision (e) requires an allegation of facts justifying a sale 

of the property only where the plaintiff seeks sale in the complaint. 

There is no requirement that the plaintiff elect division or sale at the 

time of filing the complaint. 

405-802 

§ 872.240. Joinder of property 

872.240. Real and personal property may be partitioned in one 

action. 

Comment. Section 872.240 continues the last sentence of former 

Section 752a. 

Note. Hr. Cooper writes: "Joinder should be permissible of all 
persons claiming interest in both the real and personal property in­
volved. It could be considerable hardship on a person claiming an in­
terest in personal property only to sit through a long procedure where 
the main issue is the real property." 

405-803 

§ 872.250. Lis pendens 

872.250. (a) Immediately upon filing the complaint, the plaintiff 

shall record a notice of the pendency of the action in the office of the 
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§ 872.250 

county recorder of each county in which any real property described in 

the complaint is located. 

(b) If, thereafter, partition of other real property is sought in 

the same action, the plaintiff or other person seeking such relief shall 

immediately record a supplemental notice. 

(c) If the notice is not recorded, the court, upon its own motion 

or upon the motion of any party at any time, shall order the plaintiff 

or person seeking partition of the property, or another party on behalf 

of the plaintiff or other person, to record the notice and shall stay 

the action until the notice is recorded. The recordation shall be at 

the expense of the plaintiff or other person seeking partition of the 

property. 

(d) From the time of filing the notice for record, all persons 

shall be deemed to have notice of the pendency of the action as to the 

property described in the notice. 

Comment. Subdivisions (a) and (d) of Section 872.250 continue pro­

visions formerly found in Section 755. The detailed listing of the 

contents of the lis pendens formerly found in Section 755 is omitted 

since Section 409 covers this matter. 

Subdivision (b) is neW. The duty under subdivision (b) is upon the 

person joining the property to record the lis pendens; this might be 

either the plaintiff or a cross-complainant. 

Subdivision (c) is new. The recording of the lis pendens is an 

essential step in the partition action. Prompt recording enables the 

court to deal with the title with certainty. The person required to 

record might be either the plaintiff or a cross-complainant. 

Note. Nr. Cooper comments; "Is lis pendens jurisdictional as in 
quiet title or is it merely a convenience for binding subsequent vestees? 
I think that lis pendens should be mandatory and be filed within 10 days 
after filing the complaint." 
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405-805 § 872.310 

Article 2. SUb1ll0nS 

§ 872.310. Summons 

372.310. (a) The form, content, and manner of service of summons 

shall be as in civil actions generally. 

(b) Service on persons named as parties pursuant to Sections 872.530(b) 

and 872.550 shall be by publication pursuant to Section 415.50. 

Comment. Section 872.310 supersedes former Section 756. 

The provision of former Section 756 that the summons must contain a 

description of the property is not continued since the property will 

already be described in the complaint that accompanies the summons. See 

Section 873.230(a). 

The provision of former Section 756 that the summons be directed to 

all persons "named" as defendants is continued in subdivision (a) which 

incorporates the general provisions governing the contents of summons in 

civil actions. See Section 412.20(2)(requiring the summons to contain 

the names of the parties to the action). 

Subdivision (b) makes clear that, where unknown parties or heirs 

are involved, service must be by publication. For additional provisions 

relating to service by publication, see Sections 872.320 and 872.330. 

405-806 

§ 872.320. Requirements where service is by publication 

872.320. Where the court orders service by publication, it shall 

further order that: 

(a) The plaintiff post, not later than 10 days after the date the 

order is made, a copy of the summons and complaint on the property that 

is the subject of the action. 
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§ 872.320 

(b) The plaintiff record, if not already recorded, a notice of the 

pendency of the action. 

(c) The publication describe the property that is the subject of 

the proceeding in a manner reasonably calculated to r,ive persons having 

an interest in the property actual notice of the action. 

Comment. Section 872.320 supersedes former Section 757. While 

publication will be pursuant to Section 415.50, subdivisions (a) and (b) 

are new requirements that supplement the publication provisions of 

Section 415.50 in order to increase the likelihood that persons interested 

in the property will receive notice of the proceeding. Subdivision (c) 

continues a comparable provision in the last sentence of former Section 

757. 

Note. The requirement in subdivision (c) of publication "in a 
manner reasonably calculated ••• " is included to satisfy due process 
requirements. An open-ended provision such as this, however, may create 
title problems. Perhaps subdivision (c) should make express provision 
for publication of street address or other common designation. 

Mr. Swift suggests insertion of language from Civil Code Section 
2924f (relating to notice of sale under the power of sale contained in a 
deed of trust or mortgage): "In addition to any other description of 
the property. the notice shall describe the property by giving its 
street address, if any, or other common designation, if any." The Civil 
Code provision also excuses error or noncompliance if a legal description 
of the property is given. 

405-807 

§ 872.330. Publication as to certain defendants 

872.330. (a) Where the court orders service by publication, the 

publication may: 

(1) Name only the defendants to be served thereby. 

(2) Describe only the property in which the defendants to be served 

thereby have or claim interests. 
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§ 872.330 

(b) Judgment based on failure to appear and answer following service 

under this section shall be conclusive against the defendants named in 

respect only to property described in the publication. 

Comment. Section 872.330 is new. It is derived from Section 

1245.2 (eminent domain). 

Hote. Mr. Cooper states simply that this section ·'should be elimi­
nated." 

405-808 

Article 3. Answer 

§ 372.410. Contents of answer 

872.410. The answer shall set forth: 

(a) Any interest the defendant has or claims in the property. 

(b) Any facts tending to controvert such material allegations of 

the complaint as the defendant does not wish to be taken as true. 

Comment. Section 872.410 continues portions of former Section 758. 

The provision of former Section 758 that the defendant's failure to 

answer within the time allowed by law would result in the allegations of 

the complaint being taken as true is continued in Section 431.20. It 

should be noted that the requirement in subdivision (a) that the defend­

ant list his interest in the property includes liens as well as other 

interests claimed by the defendant. 
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405-809 § 872.42u 

§ 872.420. Requirements where defendant is lienholder 

872.420. (a) I,here the defendant has or claims a lien on the prop-

erty, his answer shall set forth: 

(1) The date and character of the lien. 

(2) The amount remaining due thereon. 

(3) If there is any additional security therefor, its nature and 

extent. 

(b) If the defendant fails to disclose any additional security, he 

shall be deemed to have waived his lien on the property. 

Comment. Section 872.420 continues a portion of former Section 

758. 

Note. Mr. Swift indicates one situation where the lien waiver pro­
vision may be unduly harsh: "Where the defendant I s lien arises from a 
recorded abstract of judgment, he 'lOuld have to obtain a title report to 
determine what other property it might be a lien on." 

405-810 

§ 872.430. Pleading hardship and oppression 

872.430. If the defendant opposes the partition on the ground it 

would be inequitable uno.er th,= circ.un.;stanc~s of the case~ he shall so 

state in his answer and shall set forth the facts upon which he relies 

to establish the inequity. 

Comment. Section 872.430 is new. It implements the general excep­

tion to the right to partition in cases of inequity. The defendant has 

the burden of proof on this issue. See Section 872.710. 



405-811 § 872.510 

Article 4. Parties 

~ 872.510. Mandatory joinder of defendants 

872.510. The plaintiff shall join as defendants in the action~ 

(a) All persons having or claiming a lien, of record or actually 

known to the plaintiff, upon the property or part thereof. 

(b) All persons having or claiming interests as to which partition 

is sought. 

Comment. Subdivision (a) of Section 872.510 supersedes former Sec­

tion 754. Subdivision (a) converts the rule of Section 754 (no person 

having a lien or "conveyance" need be made a party unless of record) to 

an affirmative joinder requirement while limiting it to liens and extend­

ing it to persons not of record but known to the plaintiff. For the 

effect of failure to join a recorded lien, see Section 874.220; for the 

effect of failure to join liens actually known to the plaintiff, see 

Section 874.230. For the definition of "lien," see Section 872 .020. 

Subdivision (b) is new. This provision is elaborated in the suc­

ceeding sections of this article. 

It should be noted that joinder of other parties may be necessary 

under Section 389 (mandatory joinder). 

llote. The required joinder of all liens in subdivision (a) is 
derived from existing law. It should be noted, however, that the policy 
of mandatory joinder of such interests is rather inflexible and appears 
to oppose the policy of the Commission expressed in subdivision (b) 
permitting the plaintiff to choose the interests he wishes to affect and 
to determine whether he wants the property sold free of or subject to a 
lien. 
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405-812 § 872.520 

§ 872.520. Where defendant is unknown or interest uncertain 

372.520. (a) If the name of a person described in Section 872.510 

is not known to the plaintiff, or if the olonership or the share or 

quantity of the person's interest is unknown, uncertain, or contingent, 

the plaintiff shall so state in the complaint and shall name as parties 

all persons unknoun in the manner provided in Section 872.550. 

(b) If the lack of knowledge, uncertainty, or contingency is caused 

by a transfer to an unborn or unascertained person or class member, or 

by a transfer in the form of a contingent remainder, vested remainder 

subject to defeasance, executory interest, or similar disposition, the 

plaintiff shsll also state in the complaint, so far as is known to him, 

the name, age, and legal disability (if any) of the person in being who 

would be entitled to ownership of the interest had the contingency upon 

which his right depends occurred prior to the commencement of the action. 

(c) The court shall upon its own motion or upon ruotion of any party 

make such orders for joinder of additional parties and for appointment 

of guardians ad litem pursuant to Sections 372, 373, and 373.5 as is 

necessary or proper. 

Comment. Section 872.520 is derived from the last portion of 

former Section 753. Subdivision (a) incorporates the requirement, for­

merly found in Section 756, that "all persons unknown" be joined. 

Subdivision (b) adds the requirement of an indication of possible ad­

ditional parties, and subdivision (c) provides for joinder of such 

parties and protection of their interests. 

;Jote. ~Ir. Elmore believes that the portion of subdivision (a) per­
mitting the plaintiff to state that the name of a party is not knolon to 
him should be deleted. If it is kept, he feels it should be expanded to 
prevent abuse: 
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§ 872.520 

The problem is the thorny one of what efforts a plaintiff must make 
to ascertain names of owners. The fact that the plaintiff does not 
know the name of B, a remainderman with an absolute estate, should 
not be sufficient to use the publication method. At the minimum, 
such allegation should be permitted only after affidavit of due 
diligence, and the Doe procedure should be used. On the other 
hand, if the name is not known because the interest is contingent, 
new (b) is intended to take care of this situation. 

405-813 

§ 872.530. Where defendant is deceased 

872.530. (a) If a person described in Section 872.510 is dead and 

the plaintiff knows of a personal representative, the plaintiff shall 

join such personal representative as a defendant. 

(b) If a person described in Section 872.510 is dead, or is be-

lieved by the plaintiff to be dead, and the plaintiff knows of no per-

sonal representative: 

(1) The plaintiff shall state these facts in an affidavit filed 

with the complaint. 

(2) The plaintiff may join as defendants "the testate and intestate 

successors of (naming such deceased person), deceased, 

and all persons claiming by. through, or under said decedent," naming 

them in that manner. 

(3) \,fuere it is stated in the affidavit that such person is believed 

to be dead, the plaintiff may join such person as a defendant, and he 

may also join "the testate and intestate successors of _______ _ 

(naming such person) believed to be deceased, and all persons claiming 

by, through, or under such person," naming them in that manner. 

Comment. Section 872.530 is new. It is derived from Section 

1245.3 (eminent domain). 
_17_ 



405-815 § 872.540 

§ 872.j40. Oil and gas interests 

872.540. Hhere property is subject to a lease, community lease, 

unit agreement, or other pooling arrangement with respect to oil or gas 

or both, the plaintiff need not join as defendants persons whose only 

interest in the property is that of ~ lessee, royalty-owner, lessor-

owner of other real property in the community, unit, or pooled area, or 

workine interest owner, or persons claiming under them, and the judgment 

shall not affect the interests of such persons not joined as defendants. 

Comment. Section 872.540 continues the substance of former Section 

753.1. 

Note. lIr. Cooper states that this section his bad. There is no 
assurance that the holder of d master lease will inform the sub-lessees, 
royalty claimants, etc. of a pending action. These persons should re­
ceive some kind of notice of the proceeding." 

405-817 

§ 872.550. Permissive joinder of "all persons unknown" 

872.550. The plaintiff may, in cases where partition is sought as 

to all interests in the property. join as defendants "all persons unknown 

claiming any interest in the property," naming them in that manner. 

Comment. Section 872.550 is new. It is derived from Section 

1245.3 (eminent domain) and provides a meanS whereby the plaintiff may 

give the partition action an in rem effect. For provisions relating to 

service by publication, see Section e72.320. For the effect of the 

judgment, see Section 874.210. 
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405-818 § 872.610 

CHAPTER 3. TRIAL 

Article 1. Determination of Interests of Parties 

§ 872.610. Court may determine interests 

872.610. The interests of the parties, plaintiff as well as 

defendant, may be put in issue, tried, and determined in the action. 

Comment. Section 872.610 continues the substance of the first 

portion of former Section 759. The section makes clear that the court 

may resolve any title disputes in the course of the proceeding where 

placed in issue by answer of a defendant or cross-defendant. Cf. Section 

872.410 (answer). 

405-819 

§ 872.620. Where determination of interests necessary 

872.620. To the extent necessary to grant the relief sought or 

other appropriate relief, the court shall upon adequate proof ascertain 

the state of the title to the property. 

Comment. Section 872.620 supersedes the portion of former Section 

759 that required that "the title must be ascertained by proof to the 

satisfaction of the court" where a sale of the premises was necessary. 

Section 872.620 expands this requirement to any case, sale or division, 

where ascertainment of title appears to be necessary. In contrast with 

Section 872.610, in cases where it is necessary to know the state of the 

title, Section 872.620 applies regardless whether a defendant raises the 

issue in his pleadings. 

For special provisions relating to ascertainment of the status of 

liens, see Section 872.630. 
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405-820 § 872.630 

~ 872.630. iJetermination of interests of lienholders 

372.630. (a) To the extent necessar.y to grant the relief sought or 

other appropriate relief, the cOt!rt shall determine the status and 

priority of all liens upon the l'roperty and for each lien the extent to 

which the amount remaining due t'''oreoIl h2S been secured in any other 

manner. 

(b) The court may appoint a referee to ascertain the facts neces-

sary for the determinations required by this section. Upon application 

of the referee or a lienholder, the court shall direct the issuance of 

process to compel attendance of witnesses, the production of books, 

documents, or things, and the filing of verified claims. The report of 

the referee thereon shall be made in writing to the court and shall be 

confirmed, modified, or set aside and a new reference ordered, as the 

justice of the case may require. 

Comment. Section 872.630 superoedes the provisions of former Sec­

tions 761 and 762, which applied only to determination of the status of 

liens of record held by persons not made parties to the action. Section 

872.630 extends this reqdxell'ent C(J all liens and simplifies the provisions 

relating to ascertainment of the status of liens by a referee. 

Note. Existing law provides that, where the matter is referred to 
a referee, the plaintiff is required to serve notice to appear on the 
lienholders in the ~ .. ni"!€'. l1!.8n-aE:.1.' ;"13 sern"i.ce of :,roc€!.L3. The notice 
contains the time and place of the hearing and instructs the lienholder 
to appear and make proof by his own affidavit or otherwise. Subdivision 
(b) in effect gives greater discretion to the referee as to how proof is 
to be made and the like. 
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405-!l21 § 872.640 

g E72.640. Interests of unknown parties 

872.640. Where two or more parties are unknown, the court may 

consider their interests together in the action and not as between each 

other. 

Comment. Section 872.640 continues the last portion of former 

Section 759. 

405-323 

Article 2. Determination of Right to Partition 

§ 872.710. Court determination of rigilt 

872.710. (a) At the trial, the court shall determine whether the 

plaintiff has the right to partition. 

(b) Partition as to concurrent interests in the property shall be 

as of right, unless the partition would be inequitable under the circum­

stances of the case, taking into consideration the interests of all per­

sons in the property. The defendant has the burden of proof as to any 

such inequity. 

(c) Partition as to successive interests in the property shall be 

allowed if it is in the best interest of all the parties. The court 

shall consider whether the possessory interest has become unduly burden­

some by reaSon of taxes or other annual charges, expense of ordinary or 

extraordinary repairs, change in the character of the property since 
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§ 872.710 

creation of the interests, the circumstances under which the interests 

were created. and all other factors that would be considered by a court 

of equity in the case of trust property. 

Comment. Subdivision (a) of Section 872.710 continues in substance 

the portion of former Section 763 for partition "upon the requisite 

proofs being made." It applies to both contested and uncontested trials. 

In order to make the determination that the plaintiff has the right to 

partition, the court must find that the plaintiff has an interest in the 

property sufficient to maintain the action. (See Section 872.210.) In 

addition, the court must find the existence of any special conditions 

prerequisite to partition of interests in particular types of property. 

See, e.g., Civil Code Section 1354 (limitations on partition of interests 

in condominium property). 

Subdivision (b) is new. Instances where partition might be "in­

equitable" include cases where there has been a valid waiver of the 

right to partition, where the market for property is temporarily depressed, 

and the like. The court, in an appropriate case, may deny the partition, 

postpone the partition, or grant the partition on such terms and con­

ditions as will be equitable. 

Subdivision (c) is new. It is designed to give the court fairly 

broad discretion over partition as to successive interests. 

405-824 

§ 872.720. Interlocutory judgment of partition 

872.720. If the court finds that the plaintiff is entitled to 

partition, it shall make an interlocutory judgment that determines the 

interests of the parties in the property and orders the partition of the 

property. 
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§ &72.720 

Comment. Section 872.720 continues the portion of former Section 

763 that required a court order of "partition accordinn to the respective 

rights of the parties as ascertained by the court." An interlocutory 

judgment of partition is appealable. See Section 904.l(i). 

405-825 

@ 372.730. Partial partition 

872.730. (a) If the court determines that it is impracticable or 

highly inconvenient in the first instance to make a single interlocutory 

judgment of partition, the court may first ascertain the interests of 

the original concurrent or successive owners and thereupon make an 

interlocutory judgment of partition as if such persons were the sole 

parties in interest and the only parties to the action. 

(b) Thereafter the court may proceed in like manner as between the 

original concurrent or successive owners and the parties claiming under 

them or may allow the interests to remain without further partition if 

the parties so desire. 

Comment. Section 872.730 continues the substance of former Section 

760. The interlocutory judgment of partition is appealable. See Sec­

tion 904.1(i); contrast Emeric ~ Alvarado, 64 Cal. 529 (1884). 
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405-827 § 872.310 

Article 3. Determination of :Ianner of Partition 

~ 872.810. Division of the property 

872.810. The court shall order that the property be divided among 

the parties in accordance with their interests in the property as 

determined in the interlocutory judgment. 

Comment. Section 872.810 continues the preference of prior law for 

partition by division in kind. Cf. former Sections 763, 752 (real 

property), 752a (personal property). 

It should be noted that the provision formerly found in Section 763 

for division where the site of an incorporated town or city is included 

within the exterior boundaries of property has not been continued be­

cause it is obsolete. 

405-828 

§ 872.820. Sale of the property 

872.820. Not,;ithstanding Section 872 .810, the court shall order 

that the property be sold and the proceeds be divided among the parties 

in accordance with their interests in the property as determined in the 

interlocutory judgment in the following situations: 

(a) The parties agree to such relief, by their pleadings or other-

wise. 

(b) The court determines that, under the circumstances, sale and 

division of the proceeds would be more equitable than division of the 

property. For the purpose of making the determination, the court may 

appoint a referee and take into account his report. 
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§ 872.820 

Comment. Section 872.820 represents an exception to the rule of 

partition by division stated in Section 872.810. The court may order a 

sale under the terms of this section whether or not requested by the 

pleadings. 

Subdivision (b) changes the standard for allowing a sale of the 

property from "great prejudice" to "more equitable," thereby enabling 

sale in cases in which it previously was precluded. 

763, 752 (real property), i52a (personal property). 

Cf. former Sections 

The portion of 

former Section 763 requiring sale in the case of a life estate with con­

tingent remainder is not continued. 

It should be noted that the provision formerly found in Section 763 

for sale "here the site of an incorporated town or city is included 

within the exterior boundaries of the property has not been continued 

because it is obsolete. 

405-J29 

; 872.830. Partial division and sale 

872.830. If, in making a determination whether sale would be more 

equitable than division of the property, the court finds that sale and 

division of proceeds for part of the property would be more equitable 

than division of the whole property, the court may order that such part 

be sold and the re~3inder divided. 

Comment. Section 872.330 luakes explicit the authority of the court 

to order a partial division of the property and a sale and division of 

proceeds as to the remainder. Provisions of prior law in which such 

authority was implicit include Sections 763 and 770. 
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404-378 § 872.840 

§ 872.340. Disposition of property subject to express trust 

ti72.840. (a) Where the property or an interest therein is subject 

to an express trust, the court may, but is not required to, order tnat 

the property be sold. 

(b) Upon division or sale of such property, the property or proceeds 

of sale allotted to the trustee of the express trust shall be held by 

him upon the trust therein stated, and no further action by the court 

pursuant to Section 873.850 is required. 

Comment. Section 372.040 continues the substance of the second 

paragraph of former Section 763. 
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404-379 § 873.010 

CHAPTER 4. RllFEREES 

Article 1. General Provisions 

§ 373.010. Court authority 

873.010. (a) The court shall appoint a referee to divide or sell 

the property as ordered by the court. 

(b) The court may: 

(1) Determine whether a referee's bond is necessary and fix the 

amount of the bond. 

(2) Instruct the referee. 

(3) Fix the reasonable compensation for the services of the referee 

and his reasonable expenses. 

(4) Provide for the date of commencement of the lien of the referee 

allowed by law. 

(5) Require the filing of interim or final accounts of the referee, 

settle the accounts of the referee, and discharge the referee. 

(6) Remove the referee. 

Comment. Section 873.010 sets out some, but not all, of the court's 

powers with respect to the referee. 

Subdivision (a), providing for court appointment of a single referee, 

supersedes provisions of former Section 763 that required the consent of 

the parties for the appointment of a single referee. On interpretation 

of former statutory provisions, see Hughes .y-!.. Devlin, 23 Cal. 501 

(1863) (upholding power of court to appoint one sale referee); Ahr .y-!.. 

Ahr, 153 Cal. App.2d I, 314 P. 95 (1957) (refusing on appeal to consider 

question because nO objection to one referee was made at the trial); 

compare Parmelee .y-!.. Brainard, 62 Cal. App.2d 182, 144 P.2d 381 (1944) 
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§ 873.010 

(alternative ground of reversal, on appeal, that one referee was appointed 

for sale, without citation of Hughes decision). 

Subdivision (b) (1) is nel'. Whether a bond is required depends on 

the circumstances of the case. 

Subdivision (b)(2) is new; it gives express recognition to the in­

structions procedure. It is a valuable tool for resolving ambiguities 

and matters not otherwise covered and, if properly used, serves to ex­

pedite the action. See also Section 873.070 (petition for instructions). 

Subdivision (b)(3) states the substance of former Section 768 in 

providing for court allowance of fees and expenses of referees. Cf. 

Section 874.010 and Comment thereto (costs incurred for the comnon bene­

fit). 

Subdivision (b)(4), providing for the court to fix the date of com­

mencement of the lien, is new. It avoids the possibility of later 

settlement and dismissal of the action. For authority of the court to 

fix the date of commencement of liens of third persons furnishing services, 

see Section 873.110. 

Subdivision (b)(5) is new. It recognizes the need for and practice 

of receiving and passing upon the account and final report of the referee, 

particularly in, but not limited to, sales transactions, and of discharg­

ing the referee when he has made a final report and accounting. 

Subdivision (b)(6) is intended to state the substance of the intro­

ductory portion of former Section 766. It broadens this provision to 

apply to the referee for sale as well as for division. 

Note. Mr. Cooper advocates for referees "a fee schedule as in pro­
bate subject to extra compensation for extraordinary services." 

404-380 

§ ~73.020. Referees for division and sale 

~73.020. The court in its discretion may appoint a referee for 

sale and a referee for division, or may appoint a single referee for 

both. 
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§ 873.020 

Comment. Section 873.020 is new. It makes clear the court's dis­

cretion to appoint referees with different functions where property in 

an action is to be both divided and sold. 

404-656 

§ 373.030. Three referees in place of one 

873.030. (a) The court may, with the consent of the parties, 

appoint three referees to divide or sell the property as ordered by the 

court. 

(b) The three referees so appointed shall have all the powers and 

may perform all the duties required of one referee. 

Comment. Section 873.030, providing for court appointment of three 

referees only with the consent of the parties, replaces provisions of 

former Section 763 that provided for appointment of three referees. 

404-657 

§ 873.040. Appointment of person selected by parties 

873.040. (a) The court shall appoint as referee under this title 

any person or persons to whose appointment the parties have consented. 

(b) In the case of an incompetent or minor party, the guardian of 

the party may so consent. 

Comment. Section 873.040 continues without substantive change a 

portion of former Section 763. See Section 872.010 (defining guardian). 
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~ 373.040 

It should be noted that the parties may nominate persons to serve as 

referee but, absent agreement among the parties, the choice of a referee 

is in the discretion of the court. 

dote. Mr. Swift queries whether the court must appoint a person it 
would not otherwise approve. The statutory language, and the policy it 
embodies, the staff believes require appointment of the person selected 
by the parties. 

404-65B 

§ 873.050. Persons disqualified as referee 

373.050. &one of the following persons shall be appointed a 

referee under this title: 

(a) A clerk or deputy clerk of the court. 

(b) A partner or employee of the judge. 

(c) A relative of the judge or his spouse within the third degree 

or a spouse of a relative of the judge within the third degree. 

(d) An owner of any interest in the property that is the subject of 

the action. 

Comment. Section 873.050 continues provisions formerly found in 

Section 763. 

-30-



404-659 § 373.060 

~ H73.060. Authority of referee 

873.060. The referee may perform any and all acts necessary to 

exercise the authority conferred upon him by this title or by order of 

the court. 

Comment. Section 873.060 is new. It makes explicit the referee's 

general authority to effectuate the partition. 

405-844 

§ 873.070. Petition for instructions 

H73.070. The referee may petition the court for instructions 

concerning any of his duties under this title. 

Comment. Section 873.070 is new; it is intended to enable the 

referee expeditiously to resolve any administrative problems that may 

arise in the execution of his duties. 

404-665 

~ 873.080. Disposition in accordance with law 

873.080. The division or sale of the property by the referee shall 

comply with all laws, regulations, and ordinances governing such trans­

actions including where applicable, but not limited to, the following: 

(a) Zoning requirements. 

(b) Environmental impact reports. 
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§ 873.080 

(c) Subdivision map provisions. 

(d) Land dedication requirements. 

(e) Street opening and closing provisions. 

Comment. Section 873.030 is new. It makes clear that the actions 

of the referee in disposing of the property and of the court in confirming 

the referee's actions must conform to any applicable la\;s. 

Note. The listing in subdivisions (a)-(e) is subject to further 
staff research into the applicability of the items listed, particularly 
items (b)-(d). Mr. Swift suggests for inclusion among the items to be 
researched: "parcel map laws and ordinances, due on sale clauses in 
deeds of trust." 

404-666 

§ 573.090. Designation of public and private ,;ays 

873.090. (a) In selling or dividing the property, the referee may, 

if it will be for the advantage of those interested, designate a portion 

of the property as a public or private way, road, or street. In connection 

therewith, the referee may also recommend the closure of any or all 

other roads on the property and allocation of the portion of the property 

occupied by such roads to the parties. 

(b) Upon making such a designation and recommendation that is 

adequate to accommodate public and private needs, the referee shall 

report that fact to the court. 

(c) The court shall not confirm the referee's report for the open-

ing or closing of a public way, road, or street unless all necessary ac-

tion has been taken by the appropriate public entities. 
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§ 873.090 

(d) Upon confirmation of the referee's report by the court: 

(1) The portion of the property designated as a public way, road, 

or street s~all not be allocated to any of the parties or sold but shall 

be an open and public way, road, or street. 

(2) The property designated as a private way. road, or street shall 

be a private way for the use of the parties interested. 

(3) The roads recommended to be closed shall be deemed abandoned 

upon the terms stated in the order of confirmation. 

Comment. Section 873.090 continues the substance of a portion of 

the second sentence of former Section 764. Under Section 873.090, 

property set apart as a public way need not be accepted by a local 

public entity in order to be open to the public. The provision in 

former Section 764 for abandonment of public highways upon confirmation 

of the referee's report is not continued since such abandonment can be 

accomplished only by the public entity concerned. 

It should be noted that the provision formerly found in Section 763 

for sale where the site of an incorporated town or city is included 

within the exterior boundaries of the property has not been continued 

because it is obsolete. 

Note. Mr. Swift questions whether a local governmental entity 
would be inclined to accept or abandon a right of way prior to court 
approval, order, or other finality. 

405-796 

Article 2. Contracts of Referee 

§ 373.110. Services of third persons 

873.110. Subject to the limitations of this article, the court 

may: 
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§ 073.110 

(a) Authorize or approve contracts of the referee for the services 

and expenses of surveyors, engineers, appraisers, attorneys, real estate 

brokers, auctioneers, and others. 

(b) Allow and direct payment of or reject claims under such con-

tracts. 

(c) Provide for the date of commencement of any lien provided by 

law or contract for such claims. 

Comment. Section 873.110 is new. It recognizes that the court is 

the supervising entity in carrying out the partition. It removes from 

the referee, acting alone, the authority to engage the services of third 

persons for his assistance. It contemplates that the court will authorize 

or approve contracts of the referees for third-party services and expenses, 

allow or reject claims thereunder, and in proper cases specify the 

priority of any lien therefor. Cf. Section 874.120 (nonpayment lien). 

Former Sections 756 and 768 provided only for employment by the 

referee of surveyors and necessary assistants and allm~ance of their 

fees and expenses. For particular provisions relating to employment of 

third persons, see Sections 873.120-873.140. 

Section 873.110 is intended to vest the court with broad discretion 

and with corresponding duties. Surveying services may involve substan­

tial sums. Ability to obtain such services may depend upon assurance 

of, or security for, payment despite any later settlement by the parties 

and dismissal of the action. 

So also, in a particular case, employment of a real estate broker 

by the referee may be desirable. Under Section 873.110, such employment 

may be authorized or approved and the terms of the contract prescribed 

or approved by the court. 
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404-660 § 873.120 

§ 873.120. Employment of atto"",,,,, 

873.120. (a) The ;ccferc.e may eiL;>loy all attorney only with the 

approval of the court pLcsuant td SeCi:i:m <l7J.llO. 

(b) The applicatJ.cH for approval shall be in l;riting and shall 

include the name of the attorney whom the. Teferee wishes to employ and 

the necessity for the emp1.oyment. 

(d The attorney so employed may not be attorney for, or associated 

with or employed by an attorney for, any party to the action except 

with the written consent of all the parties to the action. 

(d) Any claim for compensation for the attorney shall detail the 

services performed by the attorney. 

Comment. Section 873.120 is ne~. It is derived from Rule 528 of 

the California Rules of Court (employment of an attorney by a receiver). 

404-661 

§ 873.130. Employment of surveyor 

873. 130. The referee ;nay, wHh the approval of the court pursuant 

to Section 873.110, employ a surveyor with the necessary assistants to 

aid him in making a sale or division of property. 

Comment. Section 873.130 continue3 a portion of former Section 764 

with the added requirement for court approval. Court approval is required 

since the amounts involved may be substantial and means of payment may 

present a problem. 
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404-662 ; 373.140 

§ 873.140. Employment of auctioneer 

873.140. The referee may, with the approval of the court pursuant 

to Section 873.110, employ an auctioneer, authorized to act as such in 

the locality, to conduct a public auction and to secure purchasers by 

such method for any property to be sold at public auction. 

Comment. Section 873.140 is new. It is derived from Probate Code 

Section 760.5 (sale of tangible personal property of estate). 

Note. The Commission had previously suggested that a section such 
as this be added. In this connection, it Should be noted that the sec­
tion on court powers authorizes employment of appraisers to assist the 
referee in procuring valuations of property under partition. Mr. Cooper 
states: "I would suggest that he be authorized to employ State Inheri­
tance Tax Referees for this purpose." Should the choice of appraisers 
be limited to inheritance tax referees? 

404-663 

§ 873.150. Contract for third-person services may include interest 

873.150. A contract for the services of an attorney, surveyor, 

auctioneer, or other third person in the action may provide for the 

accrual of interest at a rate not in excess of the legal rate for 

amounts due under the contract that are not paid within three months 

after the time they become due and payable. 

Comment. Section 873.150 is new. It is designed to better enable 

the referee to obtain competent services where the person rendering the 

service will not be paid until the conclusion of the action. 

Note. This provision for payment of interest is only a mild attempt 
to alleviate the problem of obtaining adequate services. Mr. Cooper 
states: 

I ran into a very serious problem where very extensive title 
work had to be done and where a perimeter survey was absolutely 
necessary. The litigants would not advance the fees so the title 
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§ 873.150 

company would not work on the report and no survey could be obtained. 
The judge could not compel the litigants to advance these costs and 
neither the title company nor the surveyor would do their work on 
the basis that the court would impress a lien on the property for 
the cost thereof. Your cornnittee should work on this problem since 
it may often arise. 

One solution that comes readily to the staff's mind is to require that 
the plaintiff advance costs as necessary as a condition to maintaining 
the action and receiving a credit for them in the final disposition. 
This could work a substantial hardship on the plaintiff, however, partic­
ularly in a case where the plaintiff is bringing the action because he 
is in desperate need of money. 

lIr. Elmore believes that it would be unfair to require a party to 
advance expenses as a condition to maintain the action where substantial 
amounts are involved. He favors a "lien" solution--see Section 874.120. 

404-664 

§ 873.160. Referee not liable on contracts 

873.160. The referee is not personally liable on contracts made, 

or for expenses incurred, by him except as he expressly assumes such 

liability in writing. 

Comment. Section 873.160 is new. The contract itself may provide 

a means of payment, ~ the commission of an auctioneer or a real 

estate broker from the proceeds of sale. In other cases, particularly 

where the property is divided, the third person will have lien rights. 

See Section 874.120 (nonpayment lien). 
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404-674 § 873.210 

CHAPTER 5. DIVISION OF THE PROPERTY 

§ 873.210. Division by referee 

873.210. The referee appointed by the court to make a division of 

the property shall divide the property and allot the several portions to 

the parties, quality and quantity relatively considered, according to 

their interests in the property as determined in the interlocutory 

judgment of partition. 

Comment. Section 873.210 continues a portion of former Section 764 

with respect to physical division of the property. For provisions 

relating to sale of the property by the referee, see Chapter 6 (com­

mencing with Section 873.510). 

404-667 

~ 873.220. Division involving improvements 

873.220. As far as practical, and to the extent it can be done 

without material injury to the rights of the other parties, the property 

shall be so divided as to allot to a party any portion that embraces 

any improvements he has made. In such division and allotment, the value 

of such improvements shall be excluded. 

Comment. Section 873.220 continues the substance of the last 

sentence of former Section 764. 

Hote. The staff has not yet researched thoroughly the law relating 
to improvements made by one cotenant. The results of this research will 
be incorporated in the Comment. 

-38-



404-668 § 373.230 

§ 873.230. Division involving purported conveyance 

873.230. Where a party has executed a deed purporting to convey 

to a purchaser a portion of the property to be divided, to the extent it 

can be done without material injury to the rights of the other parties, 

the property shall be so divided as to allot that portion to the purchaser, 

his heirs, or assigns, or such other action taken as to make the deed 

effectual as a conveyance of that portion of the property. 

Comment. Section 873.230 continues the substance of the fourth 

sentence of former Section 764. 

404-669 

§ 673.240. Division by distinct lot or parcel 

873.240. l~ere real property consists of more than one distinct 

lot or parcel, the property shall be divided by such lots or parcels 

without other internal division to the extent that it can be done 

without material injury to the rights of the parties. 

Comment. Section 873.240 is new. Cf. former Section 782 (re-

quiring separate sale of "distinct farms or lots"). In order to facilitate 

division by individual lots, the parties may join additional property 

whether by complaint or by cross-complaint. 
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§ 873.250. Owelty 

373.250. (a) IVhere division cannot be made equally among the 

parties according to their interests without prejudice to the rights of 

some, compensation may be required to be made by one party to another on 

account of the inequality. 

(h) No compensation shall be required to be made to others by 

unknown owners or by minors unless it appears that a minor has personal 

property sufficient for that purpose and his interest will be promoted 

thereby. 

Comment. Section 873.250 continues the substance of the first 

sentence of former Section 792. The provision in this section for 

owelty of partition should be distinguished from compensatory adjust­

ments made under the ordinary principles of equity, as for accountings, 

allowances, and the like, pursuant to Section 872.140. 

404-671 

§ 873.260. Liens 

373.260. Where a lien is on an undivided interest of a party, the 

lien shall, upon division of the property, become a charge only on the 

share alloted to that party. 

Comment. Section 873.260 continues the substance of the first 

portion of former Section 769. As under the former section, the lien 

that is continued will be subordinate to charges on the property for its 

just proportion of the costs of partition. See Section 874.120. 

It should be noted that, in case of a sale of the property, liens 

of parties are paid in preference to the shares of the former owners. 

See Section 873.820. 



405-760 0 373.270 

§ J73.270. Unknown owners 

873.270. Where the court has determined the combined interests of 

two or more unknown parties, the entire portion of the property allocated 

to such parties shall remain undivided. 

Comment. Section 873.270 continues the portion of former Section 

763 that required the court to designate an undivided portion for owners 

whose interests remain 'unknown, or are not ascertained." Cf. Section 

872.640 (court authority to consider rights of unknown owners together). 

If during the action an unknown party becomes known, his interest may be 

determined and his portion of the undivided property may be allocated to 

him. 

405-761 

§ 873.280. Referee's report of division 

873.280. (a) The referee shall file with the court a report of his 

proceedings and give written notice of filing to each party who has 

appeared in the action. 

(b) The report shall include all of the following: 

(1) A specification of the manner in whiCh he has executed his 

trust. 

(2) A description of the property divided and of the share allotted 

to each party, along with any recommendation as to owelty. 

(3) Any recommendation as to ways, roads, streets, and easements. 

Comment. Section 873.280 continues the substance of the first 

sentence of former Section 765 with the added requirement of any rec­

ommendations as to owelty (Section 373.250) and public and private ways 

(Section 873.090). The description required by subdivision (b)(2) oust 

be by metes and bounds, or lots and blocks, or such other method as l1i11 

enable the precise location of each portion. 
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§ 873.290. Confirmation of report and entry of judgment 

873.290. (a) Any party, upon notice to the other parties who have 

appeared, may move the court to confirm, modify, or set aside the report. 

(b) At the hearing, the court may either confirm the report as 

filed or as the court may modify and enter judgment accordingly or set 

aside the report and order preparation of a new report and, if neces­

sary. appoint a new referee for this purpose. 

(c) The division is effective and title vests in accordance there­

with upon entry of judgment of confirmation. 

Comment. Subdivision (a) of Section 873.420 continues the substance 

of the last sentence of former Section 765. Cf. Sections 1005 (time for 

service of notice) and 1010 (notice must be in writing). 

Subdivision (b) supersedes the first sentence of former Section 

766. 

Subdivision (c) supersedes the introductory portion of former Sec­

tion 766. It makes clear that it is the judgment that gives effect to 

the referee's report. For persons affected by the judgment, see Chapter 

9 (commencing with Section 874.210). 
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405-764 " 073.510 

CHAPTER 6. SALE OF THE PROPERTY 

Article 1. ~~nner of Sale 

§ 873.510. Sale by referee 

873.510. The referee appointed by the court to make a sale of the 

property shall sell the property in the manner and following the proce­

dures provided in this chapter. 

Comment. Section 873.510 is new. 

405-765 

§ 873.520. Determination of public or private sal~ 

873.520. The property shall be sold at public auction or private 

sale as the court determines will be more beneficial to the parties. 

For the purpose of making this determination, the court may refer the 

matter to the referee and take into account his report. 

Comment. Section 873.520 supersedes a portion of the first sen­

tence of former Section 775, making clear that there is no preference 

for either public or private sale. 
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§ 873.530. Public or private sale of part of property 

873.530. Part of the property may be sold at public auction and 

part at private sale if it appears that to do so will be more beneficial 

to the parties. 

Comment. Section 873.530 continues the substance of a portion of 

the first sentence of former Section 775. 

405-767 

Article 2. Sales Procedures 

§ 873.600. Procedures agreed to by parties 

873.600. llotwithstanding any other provision of this title, the 

court shall order sale by such methods and upon such terms as are ex-

pressly agreed to in writing by all the parties to the action. 

Comment. Section 873.600 is new. It permits the parties to agree 

to sales procedures that may vary from the procedures prescribed in this 

chapter. In order for Section 873.600 to be operative, the consent of 

all parties is necessary whether or not they have appeared. As a con­

sequence, this section cannot be used uhere there are unknown owners. 

On the other hand, the consent of persons named as parties who are not 

served or who have not appeared is not necessary since their interests 

will not be affected by the judgment in the action. 

It should be noted that the court also has authority to prescribe 

additional sales procedures. See Section 873.610. 
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404-158 § 873.610 

§ 873.610. Court authority in sale 

873.610. (a) The court may, at the time of trial or thereafter, 

prescribe such manner, terms, and conditions of sale not inconsistent 

with the provisions of this chapter as it deems proper for the par-

ticular property or sale. 

(b) The court may refer the manner, terms, and conditions of sale 

to the referee for recommendation but shall not approve the referee's 

report except following a hearing upon noticed motion. 

Comment. Section 873.610 is new; it makes clear the court's au­

thority to control the manner, terms, and conditions of sale. These 

include, but are not limited to, the following: 

(a) Form, manner, and contents of notice of sale. Cf. Sections 

373.640-873.650. 

(b) Minimum bid and right to reject all bids. For example, if the 

property is a manufacturing plant which has been shut down and there are 

feu potential buyers, it may be desirable to impose one or more of these 

conditions. Hinimum bids, right to reject all bids, display, or na­

tional advertising are tools that are often used in noncourt sales. The 

use of conditions such as minimum bids in partition sales does not 

appear to have been ruled upon by California appellate courts. Divided 

views have been expressed in other jurisdictions. See Kemp ~ Waters, 

165 Md. 521, 170 A. 178 (1934); Schmitt ~ Weber, 60 Hisc. 361, 113 

N.Y.S. 449 (1908); compare Ill. Stats., Ch. 106, § 60 (Smith-Hurd 

1952)(requiring sale at two-thirds the property valuation with provision 

for new valuation if the property cannot be sold at the original "upset" 

figure) • 

(c) Terms of credit. Cf. Section 873.630. 

(d) Any prior estate, charge, or lien to which the property will be 

subject. 

(e) Escrow and title insurance expenses. 

-45-



;; 873.610 

(f) Agents' commissions and determination of amount of in-court 

offer without regard to agents' commissions. Cf. Section 873.740 

(permitting the court to make applicable to the sale the so-called 

"gross overbidding" procedure and to fix, divide, and limit agents' 

commissions). 

(g) Procedure as to increased offers at court confirmation. Cf. 

Section 873.730. 

(h) Sale of personal property. ~~ether items of personal property 

are to be sold individually, in a single lot, or in several lots. Cf. 

Section 873.620. 

405-768 

§ 873.620. Sale of property separately or as unit 

873.620. (a) Unless the interests and rights of the parties will 

be materially prejudiced thereby, the court shall order that distinct 

lots or parcels of real property be sold separately. 

(b) The court may order that the real and personal property or any 

portion thereof be sold as a unit. 

COlIllIient. Subdivision (a) of Section 873.620 supersedes the last 

portion of former Section 782. 

Subdivision (b) is new. Under subdivision (b) where any real and 

personal property is sold as a unit, they will be subject to a combined 

offer or "one bid." Cf. Prob. Code § 754.5. 
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§ ~73.630. Credit sales 

J73.630. The court may! 

(a) Direct a sale on credit for the property or any part thereof, 

(b) Prescribe such terms of credit as may be appropriate. 

(c) Approve or prescribe the terms of security to be taken upon the 

sale, including the manner in which title to the security is to be 

taken, whether in a single instrument or several instruments, according 

to the interests of the parties. 

Comment. Section 873.630 states the court's authority over pur­

chase money security in general terms. The subject was covered in 

former Sections 773 and 776, which appeared to divide the authority 

between the court and referee. The portion of former Section 776 that 

referred to·'unknown owners, infants, or parties out of the state" is 

deleted as obsolete. Where there are minors or unknown owners, the 

court may direct that a trustee or other fiduciary hold the security for 

them and act on their behalf. 

Under Section 873.630, if the court fails to prescribe the terms of 

credit, the referee may accept offers with varying terms proposed. 

405-770 

§ 873.640. '~nner of notice of sale 

873.640. (a) Notice of the sale of real or personal property shall 

be given in the manner required for notice of sale of like property upon 

execution. Such notice shall also be given to every party who has 

appeared in the action and to such other interested persons as may have 

requested the referee for special notice. 
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(b) Where real and personal property are to be sold as a unit, 

notice of the sale may be in the manner required for notice of sale of 

real property alone. 

(c) The court may order such additional notice as it deems proper. 

Comment. Subdivision (a) of Section 873.640 continues the require­

ment of former Section 775 that real property be sold at public auction 

"upon notice given in the manner required for the sale of real property 

on execution." Subdivision (a) extends this provision to personal prop­

erty and to both public and private sales. Subdivision (a) substitutes 

for the requirement found in the execution provisions (Section 692) that 

notice be given to the debtor, a requirement that notice be given to 

parties who have appeared and to other interested persons who have 

requested notice. This preserves the right of interested persons to 

receive notice without imposing the burden of widespread notice to 

persons who may have no interest. It should be noted that inadequate 

notice of sale to the parties or persons who have requested notice may 

be a ground for setting aside the sale. See Section 873.730. 

Subdivision (b) is new. 

Subdivision (c) gives the court discretion to require additional 

notice. In some types of sales, the court may deem it desirable to 

order such other types of notice as display or classified advertisement. 

405-771 

§ 873.650. Contents of notice of sale 

373.650. (a) The court shall prescribe the contents of the notice 

of sale, which shall include a description of the property, the time and 

place of sale, and a statement of the principal terms of sale. In 

addition to the principal terms of sale, the notice may refer to an 
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order of the court or to a written statement containing such information 

which may be inspected at the place of business of the referee or his 

attorney. 

(b) A notice of private sale shall state a place where bids or 

offers will be received and a day oa or after which the sale will be 

made. 

Comment. Section 873.650 continues and expands the requirements of 

former Sections 775 and 782 that the notice of sale contain the principal 

terms of sale. 

Subdivision (a) requires a reference to the "time and place of 

sale." In the case of a private sale (subdivision (b». the place of 

sale will normally be the place of business of the referee. Cf. Prob. 

Code § 782. 

It should be noted that the court may permit variation from the 

published terms of sale if to do so will benefit the parties. See Sec­

tion 873.730. 

405-772 

§ 873.660. Sale of perishable property and securities 

873.660. (a) The court may order securities listed on an estab-

lished stock or bond exchange, and personal property that is perishable, 

that will depreciate in value if not promptly disposed of, or that will 

incur loss or expense by being kept to be sold upon such notice and 

conditions as may be appropriate. 

(b) Unless otherwise ordered by the court, title to property sold 

pursuant to this section passes without court confirmation. The referee 
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shall be responsible for the actual value of the property until, after 

return and proper showing, the court approves the sale. 

Comment. Section 873.660 is new; it is derived from Probate Code 

Sections 770 and 771. The provisions of Section 873.660 apply notwith­

standing the other provisions of this chapter governing sales. 

405-773 

§ 873.670. Conduct of sale at public auction 

373.670. (a) A sale at public auction to the highest bidder shall 

be held in the county in which the action is pending or such other place 

as may be specified by the court. 

(b) Unless otherwise ordered by the court. personal property shall 

be present at the sale. 

(c) The sale may be postponed by the referee by public declaration 

as provided for sales upon execution. 

Comment. Section 873.670, providing procedural detail for sales at 

public auction, is new. It generally follows execution procedure. Cf. 

Section 694. 
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~ 273.680. Conduct of sale at private sale 

d73.680. (a) A sale at private sale shall not be made before the 

day specified in the notice of snlc but shall be made within one year 

thereafter. 

(b) The bids or offers shall be in writing and left at the place 

designated in the notice at any time after the first publication or, if 

none, the posting of the notice. 

Comment. Section 873.680 continues the substance of the last sen­

tence of former Section 775, which provided for sales at private sale in 

the manner required in private sales of real property of estates of 

decedents. Section 873.680 incorporates the comparable provisions from 

Probate Code Sections 782 and 783. 

405-775 

§ 873.690. Persons ineligible to purchase at sale 

873.690. (a) The following persons shall not purchase property 

sold in the action directly or indirectly. 

(1) The referee. 

(2) The attorney of a party, 

(3) The guardian of a party, unless for the benefit of his ward. 

(b) All sales contrary to this section are void except that a sale 

to a bona fide purchaser following a sale contrary to this sec~ion shall 

not be disturbed. 
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Comment. Section 873.690 supersedes former Section 783. Because 

the parties listed in this section may not purchase the property "directly 

or indirectly," neither they nor persons for their behalf may purchase 

the property. 

Subdivision (a)(3) expands the coverage of former Section 783, 

which barred the guardian of an infant in the sale of real property, to 

bar any guardian in the sale of any property. 

It should be noted that Section 873.690 precludes the listed par­

ties only in partition sales. Sales made to enforce the lien of a 

referee, attorney, or guardian ad litem imposed under this title are 

sales in which those persons may be interested. 

405-776 

Article 3. Consummation of Sale 

§ 873.710. Referee's report of sale 

873.710. (a) Upon making a sale of property, the referee shall 

report the sale to the court. 

(b) The referee's report shall contain all of the following infor-

mation: 

(1) A description of the property sold to each purchaser. 

(2) The name of the purchaser. 

(3) The sale price. 

(4) The terms and conditions of the sale and the security, if any, 

taken. 

(5) Any amounts payable to lienholders. 

(6) A statement as to contractual or other arrangements or condi-

tions as to agents' commissions. 
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(1) Any determination and recomaendation sa to waya, roads, atraets. 

IIIld easelDBDts. 

(8) Other material facts rele~nt to the sale and the cOnfirmation 

proceeding. 

Coament. Section 813.110 continues the substance of the first 
sentanee of former SectioD 184 with the added requirements of paragraphs 

(5)-(8) of lubdiv1sion (b). 

405-177 

i·813~720. Hotion to confirm report 

873.720. (a) A purcliaaer. the meree, or any puty 1liiY IIOW the 

court to confirm or set .. ide the ule. 

(b) The IIIOVintl: party Ihall give 10 clays' notice of motion to the 

other parties who have appearecl and to the purchaser if he is not the 

movina party. 

Comaent. Section 873.720 cODtin~ the sublcanee of the third 
18Ilteftce of former Section 784. 
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§ 873.730. Confirmation hearing 

873.730. (a) At the hearing, the court shall examine the report 

and witnesses in relation to the report. The court may permit the terms 

of the sale sought to be confirmed to vary from the terms prescribed 

under Article 2 (commencing with Section 873.600) if to do so will be 

beneficial to the parties. 

(b) The court may vacate the sale and direct a new sale to be made 

if it determines any of the following: 

(1) The proceedings were unfair or notice of sale was not 'properly 

gillen. If there 16 no finding at the confirmation heBitng of unfairness 

or ~opeJ; %l"t1 ce .. .tba qle _l' Cbere.a.fUr not be attacked on such 

grounds. 

(2) The ssle price is disProportionate to the value of the prop-

erty. 

(3) It appears that a new lIa1e will yield a sum that exceed& the 

saLaprice by at least 10 percent on the first ten thousand dollars 

($10,000) and five percent on the amount in excess of ten thousand 

dollars ($10,000), determined aftel: a reasonable allowance for the 

expeuaes of a new sale. 

(c) If, at the hearing, a written offer is made to the court by a 

responsible bidder that exceeds the sale price named in the report by at 

least 10 percent on the first ten thousand 'dollars ($10,000) and five 

percent on the amount in excess of ten thousand dollars ($10,000), the 

court in its discretion may do either of the following: 

(1) Vacate the sale snd direct a new sale to be made. 
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(2) Vacate the sale, accept the offer, and confirm the sale to the 

offeror. 

(d) Where the court orders a new sale, notice of sale shall be 

given as provided in this chapter. 

Comment. Section 873.730 supersedes the fourth and fifth sentences 

of former Section 784. Unlike the former section, subdivision (a) ex­

pressly authorizes confirmation of a sale that varies from the published 

terms. Subdivision (b) makes the grounds for vacating a sale independ­

ently sufficient. The increased offer criterion of subdivision (b)(3) 

and subdivision (c) is changed from a straight 10-percent increase to a 

10-5 formula derived from Probate Code Section 785. 

Note. The Commission deferred decision on this section pending re­
ceipt of further staff research concerning the character of public and 
private sales. The research will be supplied either in a separate memo­
randum or orally at the meeting. 

405-780 

§ 873.740. Determination of amount of in-court offer without regard 
to agents' commissions 

873.740. (a) This section applies when, in advance of sale, the 

court hes so ordered, or the parties have so agreed. 

(b) In a sale governed by this section, the amount of an increased 

offer in court shall be determined without regard to sgents' commiSSions, 

if any, and the commissions payable on account of the sale shall be 

fixed by the court, and shall be divided or limited, as provided in any 

such instance, for private sales of real property in decedents' estates, 

except that, if an original offer or an increased offer is made to the 
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court by a co-owner or lienholder not represented by an agent, the 

amount of an increased offer in court made by one who is not such co-

owner or lienholder shsll be determined with regard to agents' commissions, 

if any. payable on account of the sale. 

Comment. Section 873.740 is new. It provides a flexible procedure 

whereby the court may order, or the parties in advance of the sale may 

agree, that the procedure in private sales of real property in decedents' 

estates shall apply to the sale, with one modification. That modifica­

tion, stated in the last clause of subdivision (b), makes inapplicable 

the "gross overbidding" rule when the original or an increased offer to 

the court is s "direct" offer of a co-owner or lienholder. 

The rule takes cognizance of two important factors: first, the 

legitimate interests of co-owners and lienholders in preserving their 

property or contract rights by bidding in the property at what essentislly 

is a forced sale and in not being forced to take proceeds or a share of 

proceeds lesser in amount than they are willing to pay; second, certain 

types of property to be sold at partition sale and certain indicated 

situations lend themselves to adoption of the probate sale method, 

modified as above. 

This approach better serves the ends of justice than a fixed adop­

tion of the probate sale procedure. The latter, eve~ with limitations 

on commissions, can result in less "net" than a direct offer or incressed 

offer. 

Though there is no reported California case, it is believed that 

presently the couct, sitting as a court of equity, has authority to 

accept increased offers on a "net overbid" basis (see, generally, Estate 

of Cole, 124 Cal. App.2d 615, 269 P.2d 739 (1954» and to fix and, where 

necessary, limit and divide agents' commissions. 

Statutory provisions, however, are desirable so that, when the 

procedure is availed of under subdivision (a), there will be established 

rules as to agents' commissions ordered in advance of sale. For various 

statutory provisions as to agents' commissions in private sales of real 

property in probate, see Sections 760, 761, 761.5, and 785 of the Probate 

Code. 
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404-115 

§ 873.750. Court order for collection of proceeds and transfer of 
property 

§ 873.750 

873.750. (a) Upon confirmation of a sale, the court shall order 

the referee to execute a conveyance or other instrument of transfer, to 

collect the proceeds, take security, and perform other acts required to 

consummate the sale. 

(b) The order may direct the referee concerning the distribution, 

deposit, or securing of sale deposits and sale proceeds. 

Comment. Section 873.750 continues the substance of the first two 

sentences of former Sections 785 and 773. Section 873.750 states the 

court's authority in broader terms than the former sections, which re­

ferred only to "proceeds of sale." These are to be distributed to the 

person entitled when the court directs or are to be paid into court or 

deposited therein. However, substantial sums may be held by the referee 

or others pending a sale. These funds, as well as technical "proceeds 

of sale," should be subj ect to the court's order. For provisions con­

cerning the disposition of the proceeds of sale, see Article 4 (com­

mencing with Section 873.810). 

404-116 

§ 873.760. Refusal of purchaser to deliver proceeds 

873.760. If the purchaser, after the confirmation of the sale, 

refuses to pay the amount of his bid, the referee may do either of the 

following: 

(a) The referee may again sell the property at any time to the 

highest bidder. If any loss is occasioned thereby, the referee may 
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recover the amount of such loss and costs and expenses incurred, in-

eluding a reasonable attorney's fee, from the bidder so refusing. 

(b) The referee may, without making a resale, maintain an action 

against the purchaser for the amount of his bid and, if he recovers 

judgment, shall be awarded a reasonable attorney's fee. 

Comment. Section 673.760 continues the substance of the last 

sentence of former Section 785 with the addition of express provisions 

for recovery of a reasonable attorney's fee. 

404-117 

§ 873.770. Taking setoff from party purchaser 

873.770. Where the purchaser is a party entitled to a share of the 

property or a lienholder entitled to have his lien paid out of the 

proceeds of sale, the referee may: 

(a) Take his receipt for so much of the proceeds of sale as belongs 

to him. 

(b) Take his security, or other arrangement satisfactory to the 

referee, for payment of amounts which are or may become due from him on 

account of the expenses of sale, general costs of the action, and costs 

of the reference. 

Comment. Section 873.770 continues the substance of former Section 

786 with the addition of subdivision (b), which provides for assurances 

of payment of a share of the costs which may not be determined at the 

time of sale. 
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405-464 § 873.7eo 

§ 873.780. Court authority at closing 

873.780. The court may make orders relating to the closing of a 

sale after confirmation, including escrow and closing provisions and ad­

justments based on objections to title or after-discovered defects. 

Comment. Section 873.780 is new. It recognizes that modern trans­

actions often involve, at closing, minor deviations or adjustments. The 

court is expressly authorized to pass upon them. 

404-120 

§ 873.790. Conveyance of the property 

873.790. (a) Upon fulfillment of the terms of sale, the referee 

shall execute a conveyance or other instrument of transfer to the pur­

chaser. 

(b) The conveyance or transfer of real property and the order au­

thorizing such conveyance or transfer shall be recorded in each county 

in which the property is located. 

Comment. Subdivision (a) of Section 873.790 is new. Subdivision 

(b) continues the substance of the first portion of former Section 787. 

-59-



404-121 Art. 4 

Article 4. Disposition of Proceeds of Sale 

Comment. This article, and to a limited extent the preceding ar­

ticle, relating to collection and distribution of the proceeds of sale, 

omit many of the detailed provisions formerly found in the partition 

statute. These provisions were enacted over 100 years ago. dany of 

them are obsolete, outmoded, or inappropriate under modern conditions. 

Others are unnecessary or their function is served by other statutes of 

more general application in the Code of Civil Procedure. Listed below 

are the principal omitted provisions. 

§ 771(3) 

§ 773 

§ 774 

§ 777 

§ 788 

§ 789 

§ 790 

§ 791 

§ 793 

§ 794 

404-122 

(amount due on lien verified by affidavit) 

(proceeds paid into court if no direction given) 

(continuance for determination of claims to proceeds) 

(security taken in name of county clerk) 

(proceeds invested in United States or state bonds) 

(security taken in name of county clerk) 

(agreement of parties to portions, and receipt) 

(duties of county clerk making investments) 

(share of infant paid to guardian) 

(share of insane person paid to guardian) 

§ 873.810. Court order of disbursement 

873.810. The court shall order the proceeds of sale and any secur-

ity therefor to be paid, transferred, deposited in court, placed in 

trust, or invested in State of California or United States government 

obligations or interest-bearing accounts insured by an agency of the 
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federal government, to or for the benefit of the persons in interest 

entitled thereto, as may be appropriate or as specifically provided in 

this article. 

Comment. Section 873.810 supersedes former Section 773. The por­

tion of former Section 773 providing for deposit of proceeds in court 

if no other direction is given is not continued. Under Section 873.810, 

the court must affirmatively specify the disposition of the proceeds, 

including proceeds for the shares of unknown owners. Cf. former Section 

780. 

404-123 

§ 873.820. Application of proceeds of sale 

873.820. The proceeds of sale for any property sold shall be 

applied in the following order: 

(a) To pay the expenses of sale. 

(b) To pay the other costs of partition in whole or in part or to 

secure any cost of partition later allowed. 

(c) To pay any liens on the property in their order of priority 

except liens which under the terms of sale are to remain on the prop-

erty. 

(d) The residue among the parties in proportion to their shares as 

determined by the court. 

Comment. Section 873.820 continues the substance of former Section 

771 and extends it to the sale of unencumbered as well as encumbered 

property. The provision formerly found in Section 771, requiring payment 
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of liens prior to the lien upon which the owner's title is based, is not 

continued since the provision formerly found in Section 752 for parti­

tion by a lienholder is not continued. See Comment to Section 872.210. 

The preference for payment of the expenses of sale in subdivision 

(a) is new. For the costs of partition (subdivision (b», see Chapter 8 

(commencing with Section 874.010). 

Note. Subdivision (c) does not refer to liens of "parties." 
Whether it should be so limited may depend upon the Commission action 
with respect to mandatory joinder of lienholders. 

404-396 

§ 873.830. Exhaustion of other security of lienholder 

873.830. Notwithstanding Section 373.820, IOhen a lienholder has 

other security for the payment of the amount of his lien, the court may, 

in its discretion, order such security to be exhausted before a dis-

tribution of the proceeds of sale to the lienholder, or may order a just 

deduction to be made from the amount of the lien on the property, on 

account of the security. 

Comment. Section 873.830 continues the substance of former Section 

772. 
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404-338 § 873.840 

§ 873.340. Set-off in lieu of payment of estate for life or years 

873.840. Hhere a part only of the property is sold, a tenant for 

life or years in an undivided share of the whole property may have his 

estate set off in any part of the property not sold by way of complete 

or partial satisfaction of his share of the proceeds. 

Comment. Section 873.840 continues the substance of former Section 

770. 

404-339 

§ E73.850. Treatment of successive estates 

873.350. (a) The court shall ascertain the proportion of the pro­

ceeds of sale that will be a just and reasonable sum for the satisfac­

tion of the estate of a tenant for life or years and shall order such 

amount distributed to him or held for his benefit. 

(b) The court shall ascertain the proportional value of any vested 

or contingent future right or estate in the property and shall direct 

such proportion of the proceeds of sale to be distributed, secured, or 

held in such a manner as to protect the rights and interests of the 

parties. 

(c) Notwithstanding any other provision of this section, in the 

case of an estate for life with remainder over, the court may direct 

that the entire proceeds of sale of such interests be placed in trust as 

provided in this section upon a showing that the establishment of such a 

trust is economically feasible and will serve the best interests of the 
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parties. The court shall appoint a trustee, upon security satisfactory 

to the court. who shall invest and reinvest the proceeds, pay the income 

of the investments to the life tenant, and upon termination of the life 

estate, deliver or pay to the remainderman as determined by the court 

the corpus of the trust estate. The court shall retain jurisdiction 

over the settlement of the accounts of the trustee and in all matters 

necessary for the proper administration of the trust and the final 

distribution of the trust fund. 

Comment. Subdivision (a) of Section 873.850 supersedes former 

Sections 778-780. Particular aspects of the former sections are pre­

served in other provisions. See Sections 872.520 (protection of inter­

ests of unknown owners), 872.640 (interests of unknown owners considered 

together), 873.820 (proportionate allocation after costs and expenses). 

The provision in former Section 778 for presale estimate of the value of 

a tenancy for life or years is not continued. 

Subdivision (b) continues the substance of the first portion of 

former Section 781 and the last portion of former Section 766(2). 

Subdivision (c) supersedes the last portion of former Section 781. 

It makes clear that imposition of a trust under its terms is not mandatory 

in all cases but is discretionary with the court, and then only if the 

establishment of a trust is both practical and desirable. Contrast 

Estate of Giacomelos, 192 Cal. App.2d 244, 13 Cal. Rptr. 245 (1961)(im­

position of trust mandatory). 

~ote. With respect to subdivision (c), the Commission developed a 
scheme for disposition of the proceeds that belong to life tenant and 
remainderman that is comparable to this subdiVision. For eminent domain, 
the proceeds may be distributed to the parties outright or placed in 
trust, as in partition. In addition, the proceeds may be invested in 
comparable property to be held subject to the life tenancy or other 
equitable arrangements may be made. Unlike eminent dop~in, however, 
there may be tax problems with reinvestment after partition sale. 

Commissioner Williams has suggested that subdivision (c) not be 
limited to life estates but be expanded to apply to any defeasible 
estate with remainder over. 

-64-



405-983 § 873.910 

CHAPTER 7. PARTITlOtl BY APPRAISAL 

§ 873.910. ~~reement of co-owners to partition by appraisal 

373.910. l~en the undivided interests of all co-oWners are undis-

puted or have been adjudicated. and all such interests are owned in 

absolute ownership, the co-owners may agree upon a partition by appraisal 

pursuant to this chapter. 

Comment. Section 373.910 and other sections in this chapter are 

new. The purpose of this chapter is to provide an alternative method of 

partition for co-owners who are willing to agree to the method and whose 

interests permit them to avail themselves of this method. A statutory 

procedure based upon appraisal by a referee. with court supervision. 

will serve the interests of co-owners who find themselves in disagreement. 

in some situations. An acquisition method does not appear to involve 

the same tax consequences as a partition sale. See 3 J. Rabkin & M. 

Johnson. Federal Income. Gift and Eatate Taxation. § 43.01. 

Though the same result can be accomplished by an agreement to 

arbitrate, the authority of the court under this chapter is much broader 

than in case of arbitration. Moreover. arbitration does not establish 

or clear title. 

405-984 

§ 873.920. Contents of agreement 

873.920. The agreement shall be in writing filed with the clerk of 

court and shall include: 

(a) A description of the property. 

(b) The names of the parties who have requested the partition and 

their reapective interests; 
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(c) The names of the parties who have not requested the partition 

but who are willing to acquire the interests described in subdivision 

(b) above. and the undivided interests of the acquiring parties; 

(d) Uhether one or three referees shall be appointed. and the name 

or names of a person or persons to whose appointment the interested 

parties consent; 

(e) The date or dates as of which the interests to be acquired 

shall be appraised; 

(f) Other terms mutually agreed upon which may include, but not by 

limitation. provisions as to abandonment of the action if the appraised 

value of the interests to be acquired exceeds a stated amount; required 

deposits on account of purchase price; terms of any credit; title and 

objections to title; and payment of the expenses of the proceedure 

authorized by this chapter and of costs of the action. 

Comment. Section 873.920 is new. It establishes the framework for 

the agreement of the parties without, however. providing a fixed form of 

agreement. 

405-985 

§ 873.930. Court approval of agreement 

873.930. If the court determines that the agreement complies with 

Section 873.920, that the terms and conditions are equitable. and that 

there are no objections to the proposed procedure. it shall approve the 

agreement and stay any pending division or sale of the property. 
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Comment. Section 873.930 is new. The court, as a court of equity. 

may exercise a sound discretion in approving or refusine to approve a 

particular agreement. 

405-986 

§ 873.940. Referee 

873.940. The court shall appoint one referee or, upon request of 

the parties, three referees to appraise the property and the interests 

involved. The referee shall report his findings and valuations to the 

court by report in writing filed with the clerk. Any party to the 

agreement or the referee, upon 10 days' notice to the other parties to 

the agreement and to the referee, if he is not the moving party, may 

move the court to confirm, modify, or set aside the report. 

Comment. Section 873.940 is new. It follows other partition 

procedures in respect of the referee's report and the authority of the 

court to act upon the report. 

405-987 

§ 873.950. Court confirmation of referee's report 

873.950. The court shall examine the report and witnesses in 

regard to the same. If the court finds that the proceedings have been 

regularly conducted, that transfer of title to the interests of the 

parties requesting partition n~y regularly be made, and that no facts 

appear which would make such transfer inequitable, it sball confirm tbe 
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report and order the interests being acquired transferred to the acquiring 

parties in proportion to their respective interests, or in such other 

proportion as is set out in the agree~ent, upon payment of the amounts 

fixed as the purchase price and any other amounts required by the agree­

ment, the giving of any required security, and payment by the interested 

parties of the expenses of the procedure authorized by this chapter and 

of the general costs of the action or an appropriate share thereof. 

Comment. Section 873.950 is new. It may be argued that the words 

"that no facts appear which would make such transfer inequitable" vest 

too great discretion in the court. On balance, it seems preferable to 

vest the court with equitable powers to refuse to permit consummation of 

the transaction where it would be inequitable. The parties contract in 

the light of such power of the court. Presumably, the power would 

seldom be exercised. 

405-988 

§ 873.960. Effect of agreement 

873.960. The agreement shall bind the respective heirs, executors, 

administrators, successors, and assigns of the parties and, in the event 

of default, may be specifically enforced by further proceedings in the 

action, or the aggrieved parties may pursue any other remedy, at law or 

in equity, \~hich they may have. 

Comment. Section 873.960 is new. The agreement, subject to the 

provisions of this chapter, is a binding agreement. Even though the 

subject is personal property, the agreement should be specifically 

enforceable if the innocent party chooses this remedy. 

-63-



405"J8~ § 873.970 

§ 873.970. Relation of agreement to other remedies 

873.970. The provisions of this chapter are cumulative and if, for 

default or other cause, interests are not transferred and acquired 

pursuant to this chapter, the parties may pursue their other rights of 

partition, subject to Section 873.960. 

Comment. Section 873.970 is new. If the proceeding aborts or is 

not carried out, the parties should not be prejudiced as to their normal 

rights of partition except as an innocent party may elect to proceed 

under the agreement pursuant to Section 873.960. 
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404-348 § 874.010 

CHAPTER 3. COSTS OF PARTITIDa 

Article 1. Allowance and Apportionment of 

Costs of Partition 

§ 874.010. Costs incurred for common benefit 

874.010. The costs of partition shall include all disbursements or 

expenses found by the court to have been incurred or paid for the common 

benefit, including but not limited to the following: 

(a) Reasonable attorney's fees. 

(b) The fee and expenses of the referee. 

(c) The compensation provided by contract for services of a sur­

veyor or other person employed by the referee in the action. 

(d) The reasonable costs of a title report procured pursuant to 

Section 872.220 with interest thereon from the time of payment or, if 

paid before commencement of the action, from the time of commencement of 

the action. 

(e) Reasonable expenses, exclusive of attorney's fees, necessarily 

incurred by a party for the common benefit in prosecuting or defending 

other actions or proceedings for the protection, confirmation, or per­

fection of title, setting the boundaries, or making a survey of the 

property, with interest thereon from the time of making the expendi-

tures. 

Comment. Section 874.010 is a statement of the "common benefit" 

rule applicable in partition actions. The listing in this section is 

illustrative only, and the costs of partition include other expenses or 

disbursements, of a like or different kind, found by the court to have 

been incurred or paid for the common benefit. 
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Subdivision (a) continues the substance of a portion of former Sec­

tion 796. 

Subdivisiol (b) continues a portion of former Section 768. The 

reference in the former section to the fee allowed by the court "in its 

discretion" is not continued since the fee must be a "reasonable sum" 

pursuant to Section 1023. 

Subdivision (c) continues a portion of former Section 768. 

Subdivision (d) continues the substance of a portion of former Sec­

tion 799. 

Subdivision (e) continues the substance of a portion of former Sec­

tion 793. The requirement of the former section that the expenses be 

pleaded is eliminated; the expenses are presented and allowed just as 

other costs in the action. 

"ote. 1·lr. Cooper believes that the fees of the referee should be 
set out "to avoid uncertainty. Some judges allow the referee a statutory 
fee on the value of the property based on the probate fee sections." 

404-361 

§ b74.020. Interest on disbursements 

874.020. lVhere disbursements have been made by a party under the 

direction of tile court, interest shall be allowed thereon from the time 

of making such disbursements. 

Comment. Section 874.020 continues the substance of former Section 

801. 
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404-362 § 874.030 

§ 374.030. Court apportionment of costs 

874.030. ;' 'cept as otherwise provided in this article, the court 

shall apportion the costs of parcitioll among the parties in proportion 

to their interests or make such other apportionment as may be equitable. 

Comment. Section B74.030 supersedes the first portion of former 

Section 796. It applies the principle stated in the former section to 

cases where the property is sold as well as to those where it is divided. 

The general rule stated in Section 874.030 is qualified by Section 

874.040. 

Although normally the costs of partition are apportioned in pro­

portion to the interests of the parties, there may be cases in which 

some other arrangement will be equitable. IVhere litigation for the 

common benefit arises among only some of the parties, or where the in­

terests of the parties in all items, lots, or parcels of property are 

not identical, the court may segregate the costs of partition to the 

extent practicable and apportion a part among particular parties only. 

Cf. former Section 796 (last sentence). 

404-364 

§ 874.040. Apportionment involving future interests 

874.040. (a) The court may order that the share of the costs 

apportioned to a future interest oe paid by other parties to the 

action or by the persons who are then the presumptive owners of the 

future interest. 

(b) Where the court orders payment pursuant to this section, such 

payment is subject to a right of reimbursement, with interest, secured 

by a charge upon the future interest. 

Comment. Section 874.040 is new. 
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404-365 § 874.110 

Article 2. Payment of Costs of Partition 

§ 274.110. Payment by parties 

!374.110. (a) The costs of partition as apportioned by the court 

may be ordered paid in whole or part prior to judgment. 

(b) Any costs that remain unpaid shall be included and specified in 

the judgment. 

Comment. Section 874.110 supersedes portions of former Section 

796. While subdivision (a) requires payment by the parties, it should 

be noted that, in the case of sale of the property, the proceeds are to 

be applied first to discharge the costs of partition before disbursement 

to the parties. Section 873.820. 

Subdivision (b) requires the judgment to list only amounts remain­

ing unpaid rather than all amounts apportioned to the parties under the 

former provision. See also former Section 798. 

404-366 

§ 374.120. Nonpayment lien 

874.120. (a) The costs shall be a lien on the share of the party 

specified. 

(b) The lien provided by this section shall be prior to any other 

lien on the share. 

Comment. Subdivision (a) of Section 874.120 continues a portion of 

former Sections 796 and 798. Subdivision (b) is derived from former 

Section 769. 
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404-367 § 874.130 

§ 374.130. Enforcement of lien 

C74.130. Upon application of a person entitled to a lien imposed 

under this article and upon a showing of good cause, the court may order 

a sale of the property before or after judgment for the benefit of all 

lien claimants without priority among themselves. 

Comment. Section 874.130 is new. The remedies provided in this 

section and in Section 874.140 are cumulative. 

404-368 

§ 874.140. Execution to enforce judgment 

874.140. A judgment for unpaid costs of partition may be enforced 

by the person entitled to the costs by execution against the share of 

the party specified in the judement or against other property of the 

party. 

Comment. Section 874.140 continues the substance of a portion of 

former Section 796. The remedies provided in this section and in Sec­

tion 874.130 are cumulative. 
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404-370 § 874.210 

CHAPTE.R 9. JUDGdENT 

§ 874.210. Persons bound by judgment 

374.210. The judgment in the action is binding and conclusive on 

all of the following: 

(a) All persons known and unkno~l who were joined as parties in the 

action and who have or claim any interest in the property, whether 

present or future, vested or contingent, legal or beneficial, several or 

undivided. 

(b) All persons not in being or not ascertainable at the time 

judgment is entered who have any remainder interest in the property, or 

any part thereof, after the determination of a particular estate therein 

and who by any contingency may be entitled to a beneficial interest in 

the property provided the judge shall make appropriate provision for the 

protection of such interests. 

(c) All persons who were not joined as parties in the action and 

who have or claim any interest in the property which was not of record 

at the time the lis pendens was filed. 

(d) All persons claiming under any of the foregoing persons. 

Comment. Section 874.210 supersedes portions of former Sections 

766 and 787. 

Subdivision (a) makes clear that all parties to the action are 

bound by the judgment, including the heirs of a decedent joined pursuant 

to Section 872.530 and unknown persons joined pursuant to Section 872.550. 

Subdivision (a) supersedes former Section 766(1), (3) and the first 

portion of former Section 787. 

Subdivision (b) continues the substance of former Section 766(2). 

Subdivision (c) supersedes the last portion of former Section 787. 

Subdivision (d) supersedes former Section 766(4) and the middle portion 

of former Section 787. 
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404-371 § 374.220 

§ 274.220. Persons not bound by judgment 

874.220. The judgment does not affect the interest of any person 

who is not joified as a party in the action and who had an interest of 

record in the property or part thereof at the time the lis pendens was 

filed. 

Comment. Section 874.220 is new. 

Note. Mr. Cooper states this section "is bad. The court should 
compel joinder of all necessary parties and make an in rem judgment. 
The title companies could not insure under the present proposed sec­
tion. II 

Mr. Swift concurs. 

404-372 

§ 874.230. Holder of lien known to plaintiff 

874.230. ilotwithstanding Section 874.220, where a person having or 

claiming an unrecorded lien upon the property or part thereof is not 

joined as a party in the action but the existence or claim of the lien 

is actually known to the plaintiff at any time before entry of the 

interlocutory judgment of partition, the judgment shall not affect the 

interest of such person in the portion of the property or proceeds of 

sale thereof allocated to the plaintiff. 

Comment. Section 874.230 is new. It is intended to implement the 

requirement of Section 872.510, making mandatory on the plaintiff the 

joinder of all persons "actually known" to the plaintiff having or 

claiming a conveyance of or lien upon the property or part thereof. 
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Section 874.230 is an exception to the rule stated in Section 

D74.210(c) that the judgment binds all persons having unrecorded in­

terests in the property. It should be noted that Section 874.230 makes 

the judgment not conclusive only with respect to the share of the 

plaintiff. The portions of the property allocated to other parties in 

case of a division, or the entire property in case of a sale to a bona 

fide purchaser, are free of the unrecorded interests. 

Note. Mr. Cooper makes the same comment with respect to this sec­
tion as he did to the previous section. 

Hr. Swift concurs. 

404-373 

§ 874.240. Effect of death or incompetency of party before judgment 

374.240. (a) If during the pendency of the action any party dies 

or becomes incompetent, the action shall not for that cause be delayed 

or suspended, but the attorney who has appeared for the party may con-

tinue to represent his interest, or the court may appoint an attorney to 

represent his interest, until his heirs, legal representative, or 

successor in interest have appeared in the action. 

(b) No judgment is invalidated by reason of the death or inc om-

petency of any party before entry of judgment. The judgment is as 

conclusive against the heirs, legal representative, or successor in 

interest of a decedent as if it had been entered before his death. 

(c) An attorney appointed pursuant to this section shall be allowed 

by the court a reasonable compensation for his services. Such compensation 

may be taxed as costs against the share or interest represented by such 

attorney and may be adjudged a lien thereon in the discretion of the 

court. 
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Comment. Section 874.240 continues the last paragraph of former 

Section 763 and the fifth paraeraph of former Section 766, extending 

some of its provisions to incompetents as well as decedents. 

!lote. The staff believes this section may 
of general provisions relating to this subject. 
which the staff is givine further study. 

be unnecessary in view 
This is a matter to 

ar. Swift notes that the reference to "heirs" in subdivision (a) is 
too vauge; there is no indication of how many or how determined. 

404-374 

§ 374.250. Effect of conveyance before judgment 

874.250. If, during the pendency of the action and before entry of 

judgment, any co-owner conveys or transfers to another person his in-

terest or any part thereof, the transfer or conveyance shall be deemed 

to have passed to the grantee the property or proceeds of sale of the 

property allocated to the grantor or such proportion thereof as the 

interest in the property so conveyed or transferred bears to the whole 

interest of the co-owner. 

Comment. Section 874.250 supersedes the last paragraph of former 

Section 766. The principle stated in the former section is expanded to 

apply to the interest of any co-owner, not simply cotenants; to any 

property rather than simply to land; and to sale as well as division of 

the property. 

Note. 
transferred 
the pending 

IIr. Cooper believes this section should be restated. "The 
interest vests in the transferee subject to the effect of 
action ••. 

Hr. Swift agrees, suggesting: "said interest as transferred or con­
veyed is subject to the pending action." 
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404-160 

OPERATIVE DATE: APPLICATIOU TO PENDING ACTIOllS 

(a) This act becomes operative July 1, 1976. 

OPERATIVE DATE 

(b) Subject to subdivisions (c), (d), and (e), in the case of an 

action commenced prior to the operative date, this act upon the operative 

date applies to the action unless in the opinion of the trial court 

application of a particular provision would be materially inconsistent 

with the proceedings theretofore had or would substantially interfere 

with the effective conduct of the action or the rights of the parties or 

other interested persons, in which case the particular provision does 

not apply and the law in effect ioonediately prior to the operative date 

applies. 

(c) Code of Civil Procedure Sections 872.210, 872.430, and 872.710 

do not apply to an action commenced prior to the operative date. 

(d) If, on the operative date, summons was issued but not served in 

an action, service and proof of service may be made pursuant to the law 

in effect immediately prior to the operative date. 

(e) If, on the operative date, securities have been taken, invest­

ments made, or fundS deposited pursuant to former Code of Civil Pro­

cedure Section 777, 788, 793, or 794, or a trust has been established 

pursuant to former Code of Civil Procedure Section 784, the trial court 

retains jurisdiction as provided under the law in effect immediately 

prior to the operative date. The trial court, upon reasonable notice 

and opportunity to be heard and if it appears in the best interests of 

the parties and other interested persons, may order that securities, 

investments, or funds held by the county clerk be assigned, delivered, 

or paid over to a trustee or agent, or otherwise transferred from the 

name or custody of the county clerk. 
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Civil Code § 1354 (amended) 

1354. i!l Except as provided in See~i8R-T,~e-8f-~ke-eeae-ef-€iv!1 

P!!'8eee.1ipe this section, the common areas shall remain undivided, and there 

shall be no judicial partition thereof. Nothing herein shall be deemed to 

prevent partition of a cotenancy in a condominium. 

(b) The owner of a condominium in a condominium project may maintain 

a partition action as to the entire project as if the owners of all of the 

condominiums in the project were tenants in common in the entire project 

in the same proportion as their interests in the common areas. The court 

shall order partition under this subdivision only by sale of the entire 

condominium project and only upon a showing of one of the following: 

(1) lOOre than three years before the filing of the action, the project 

was damaged or destroyed so that a material part was rendered unfit for its 

prior use, and the project has not been rebuilt or repaired substantially 

to its state prior to the damage or destruction. 

(2) Three-fourths or more of the project is destroyed or substantially 

damaged and condominium mrners holding in sggregate more than a 5O-percent 

interest in the cammon areas oppose repair or restoration of the project. 

(3) The project has been in existence more than 50 years, is obsolete 

and uneconomic, and condominium owners holding in aggregate more than a 

50-percent interest in the common areas oppose repair or restoration of the 

project. 

(4) The conditions for such a sale, set forth in restrictions entered 

into with respect to the project pursuant to Section 1355, have been met. 

Comment. Section 1354 is amended to incorporate the substance of former 

Code of Civil Procedure Section 752b, which is repealed. 

-1-



Civil Code § 1355 (technical amendment) 

1355. The owner of a project shall, prior to the conveyance of any 

condominium therein, record a declaration of restrictions relating to such 

project, which restrictions shall be enforceable equitable servitudes 

where reasonable, and shall inure to and bind all owners of condominiums in 

the project. Such servitudes, unless otherwise provided, may be enforced 

by any owner of a condominium in the project, and may provide, among other 

things: 

(a) For the management of the project by one or more of the following 

management bodies: the condominium owners, a board of governors elected by 
the owners, or a management agent elected by the owners or the board 

or named in the declarations; for voting majorities, quorums, 

notices, meeting dates, and other rules governing such body or bodies; and 

for recordation from time to time, as provided for in the declaration,of 

certificates of identity of the persons then composing such management body 

or bodies, which certificates shall be conclusive evidence thereof in favor 

of any person relying thereon in good faith. 

(b) As to any such management body: 

(1) For the powers thereof, including power to enforce the provisions 

of the declaration of restrictions; 

(2) For maintenance by it of fire, casualty, liability, workmen's 

compensation and other insurance insuring condominium owners, and for bonding 

of the members of any management body; 

(3) For provision by it of and payment by it for maintenance, utility, 

gardening and other services benefiting the common areas; for employment of 

personnel necessary for operation of the building, and legsl and accounting 

services; 
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(4) For purchase by it of materials, supplies and the like and for 

maintenance and repair of the common areas; 

(5) For payment by it of taxes and special assessments which would 

be a lien upon the entire project or common areas, and for discharge by it 

of any lien or encumbrance levied against the entire project or common areas; 

(6) For payment by it for reconstruction of any portion or portions of 

the project dat~ged or destroyed; 

(7) For dele@ation by it of its powers; 

(8) For entry by it or its agents into any unit when necessary in 

connection with maintenance or construction for which such body is respon­

sible; 

(9) For an irrevocable power of sttorney to the management body to 

sell the entire project for the benefit of all of the owners thereof when 

partition of the project may be had under Section f,ae-ef-~Re-€e4e-.f-S'vil 

Pl!'.eei~ 1354 , which said power shall: (i) be binding upon al;J. of the 

owners, whether they assume the obligations of the restrictions or not; (ii) 

if so provided in the declaration, be exercisable by less than all (but not 

less than a majority) of the management body; (iii) be exercisable only after 

recordation of a certificate by those who have power to exercise it that said 

power is properly exercisable hereunder, which certificate shall be conclu­

sive evidence thereof in favor of any person relying thereon in good faith. 

(c) For amendments of such restrictions which amendments, if reasonable 

and made upon vote or consent of not less than a majority in interest of the 

owners in the project given after reasonable notice, shall be binding upon 

every owner and every condominium subject thereto whether the burdens thereon 

are increased or decreased thereby, and whether the owner of each and every 

condominium consents thereto or not. 
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(d) For independent audit of the accounts of any management body_ 

(e)(l) For reasonable assessments to meet authorized expenditures of 

any management body, and for a reasonable method for notice and levy thereof, 

each condominium to be assessed separately for its share of such expenses 

in proportion (unless otherwise provided) to its owner's fractional interest 

in any common areas; 

(2) For the subordination of the liens securing such assessments to 

other liens either generally or specifically described. 

(f) For the conditions upon which partition may be had of the project 

pursuant to Section T,ae-8f-~ke-e8ae-8f-eivi~-P~eee~Pe 1354. Such right 

to partition may be conditioned upon failure of the condominium owners to 

elect to rebuild within a certain period, specified inadequacy of insurance 

proceeds, specified damage to the building, a decision of an arbitrator, or 

upon any other reasonable condition. 

(g) For restrictions upon the severability of the component interests 

in real property which comprise a condominium as defined in Section 783 of 

the Civil Code. Such :restrictions shall not be deemed conditions repugnant 

to the interest created within the meaning of Section 711 of the Civil Code; 

provided, however, that no such restrictions shall extend beyond the period 

in which the right to partition a project is suspended under Section i,a. 
et-tke-e8ae-8t-eivi~-P~eea~pe 1354 

Code of Civil Procedure §§ 752-801 (repealed) 

Chapter 4 (commencing with Section 752) of Title 10 of Part 2 of the 

Code of Civil Procedure is repealed. 

COmment. Sections 752-801 are replaced by Title 10.5 (camnencing-'with­

Section 872.010)of',Part 2.' The text of the repealed sections and thei.r 

present disposition is set out in the APpendix. 



Code of Civil Procedure § 801.13 (amended) 

801.13. If the court orders a sale of the property or a partition 

thereof, the same shall be made in accordance with the provisions of 

€1!!l"ptep-4; Title ~Q.y ]0.5 '(commencing with Section 872.010) of Part 2 eE-;!;lae 

€eee-ef-€~vil-PFeeea~Fe , except that t-ta~--~e-ee~Ft-BSy-aF:P8iBt-eBe 

FefeFee-iBsteae-ef-tlaFee,-SBe-t81 proceeds of sale belonging to unknown 

defendants or defendants whose identities or whereabouts are unascertained 

shall be paid to the public officer who is the custodian of the funds 

collected on such public improvement assessments, bonds or certificates of 

sale, to be held by him as in like instances of COllection. 

Comment. Former subdivision (a) of Section 801.13 is deleted since 

the general partition law provides for appointment of a single referee. See 

Section 873.010. 

Revenue & Taxation Code § 3965 (amended) 

3965. If the court orders a sale of the property or a partition there­

of, the same shall be made in accordance with the provisions of €lIspte!'-4; 

Ti tle ~g, ]0.5 (ccmmencing with Section 872.010) of Part 2 of the Code of 

Civil Procedure, except that t 

ta~--~e-ee~pt-may-ap~iBt-eBe-i'efepee-iBBteaa-ef-tkPee,-aaa 
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E&i-PFeeeeas proceeds of sale belonging to unknown special assessment 

owners, or persons claiming an interest in said special assessments, shall 

be paid to the treasurer, to be held by him as in like instances of collec­

tions by said treasurer of special assessments. 

Comment. Former subdivision (a) of Section 3965 is deleted since the general 

partition law provides for appOintment of a single referee. See Code eiv. 

Proc. § 873.010. 
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Code of Civil Procedure § 752 (repealed) 

~ .- - . _,._ "'ft eM •• .,OFlln ALL 
£otf.WtUb OH'l! ",,.,1 pr,"!)"'nt' "!- .fAint ?',Inult,- or It-"',"I£ in ("OI'QrWJI; in ",Ri .. b-mHIL sr FRen sf 
them have all ('~'atc of inih:ri1ance, or for life or lives, or for ycaf~, or whell rcaJ property is. I1'f 
subject to a 1if(~ e!=ltatc. wilh fcm;linder ovcr, au action m~y uc broughl by (llle or more of such > 
ren;on~ or, where property is. ~ubj('ct to :1 life t'Sla:c with rC1Jlailidcr O\'('T, by the life tenant, I STRIKEOUT 
·or where rca I prop"rly is ,ubject 10 a lien on a parity with Ibat on wl,ich tile owner's fille is I 
b.HflOlJ hVUI9 {WA@r Gf h~' 11";3 }H::rh·,hr of pwh tI"11; I't;" '. IVl"titi~j.1 thr·n·",r accQrclipSi ttl the 
f@!'II~f~Ii;'@ rights of I(,~ Fi'Ff'JIlS iRlli'l'~thHj therein, una WI' a fj llA' Af &WfI1'R prBl'8rf3', or a pau 
t"Ci efl~, if it aPPE'iir. dJilI it tJIIllil ion nw ,wI. ~@ tnH.R8 wil he,,!! i~r'".j jar ·j ... Ji",' ,g n!t~ Inrtics 

Comment. The portion of former Section 152 that specified the 

interests in real property entitled to maintain a partition action i& 

continued in Section 872.210. However, the provision enabling parti-

tiOD ~ the owner of a lien on a parity with that on which the owner's 

title is based is not continued. It had extremely limited application 

and represented a departure from the general rule that only substantial 

interests in property may compel partition. 

The portion of former Section 752 that provided a standard for sale 

or div1s10n of property in s partition action is &upel'sed.ed by Sections 

872.810-872.830. 
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Code of Civil Procedure § 7528 (repealed) 

~ ---------------'----:------- \VhCiC .ktUill 

le"!lr:H~!i :tre t:f'ltlI\\lltPI. nr 1111) J~t:r,jtltlltlIJ:iOj'tH). ad ,LdiOlI II"') be b'dLl,,i:1 h) nny All' P[ 

mLJ~C ~lIch l·n~OWB'.'I"S for i: r'lrtltJf!ll P"'li'Of": OJ" i,l t"I';C parlilian (';lnnol lw J:ad with(lu~ }~U.';lf 
pr<:J.hh~·e t? lhe OWlll',lS, tor Iflc: ~:'J:r· Ibnt'oL 'llHt parlilinn of rbL' proCtt'd" ~H.::cordinfl hl th~ 
rc~:~:cCllv.~ lnlt..:~:h of !hl! p,trth' ..... JII .Ill :;u~h aCljl)H~ ,the pro'yjsion~ or. Ulj~ c11aP.tcr _ shaH 
~8,.eJIIR to, :kelle 8F RfI'~h!'Jftell!', Real lWei I'ePJ6lutl fl,npeJ l) mil) be Imrtiliolled iii the MLfhC' 
-~. ,-

Comment. The portion of former Section 752& that .p~cified that the 

co-owner of peraonal property is entitled to maintain a partition action 

ia continued in Section 872.210. The portion that provided & standard 

for .a1e or division of the property is superseded by Sections 872.810-
872.830. 

The .econd santence of former Section 7528 i8 continued in Section 
872.020. 

The third aentence of former Section 752& ie continued in Section 

872.240. 

Code of Civil Procedure § 152b (repealed) 

~ ¥t'hEt! se'."Jlal l'eJ98ft9 [9 '.11 

cohdolilihitlni!l, 1\3 defineei ill SlcticlJ 783 fir tile Cidl CMie, in ft etmfismil'!litun f'lejeet, 8:9 
defined in Section 1350 of the Civil Code, an action may be brought by one or more of such 
persons for pa!1ilion thereof ~y sale of tbe entire projcct, as if the owners of all of the 
condominiums in such project "'ere tCII:mts-in-comrnotl in the entire project in the S3me 
proportion as their intere,ts in the common arfas, provided, however, that a Imrtition shall be 
made only upon the showing that (I) thre" years after dar.",f.c or destruction to the projt.'Ct 
which renders a ",ateri,,) part thereof unfit' for ils use prior thereto, the project has not been. 
rebuilt or rep"ired suoslanlially to its slate prior to its damage or destruction, or (2) that 
Ihree-fourths or more uf the project has been dl!Stroyed or ~ub,tlIntj~lly damaged, and that 
condominium owners holding in aggrc~atc more than a SO percent interest in the common 
area' arc opposed to repair or re~tor"ti"n of the project, or (3) that the project has been in 
existence in ex·cess of 50 years. tbat it is obsokte 8tld ·uneconomic. and that condominium 
ownc!"$ holilin& in aggregate more than a 50 percent iHt("r~'st h1 the common areas are 
opposed to repair or restoralion of the project, or (4) that con,litions for such a pa!1ition by 
sale set forth in restrictions entered i"to with respect to weh prQject, pm.uant to the 
Jlre.Lions ef ChilplCl I (COlilIJIClieilig; .t\ith Sectiod 13591, 'rilh. 6, Pail 41 DiTisiolI Sccond r;f 
the Ch iI Code "-He beLli [])et. 

yomment. Former Section 752b is continued in Civil Code Section 1354. 
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I 
Code of Civil Procedure § 753 \re.re:e.led) 

'ffl:!:-, 
41Xeept &3 IHodieef if! Seelftu 7tiJ.l 81111 751, UtP..' inklutJ of ell I'CLJ01l3 ill the PiOPCIt'~ 

:. whether such p{,-fSons- arc knnWll or li1lkno','m, must be set forth in Ihe complaint. as far as 
known to the p!aintiff; and if one or more of t),e parties, or the share or quantity ·of intertst of 
any of the pfJrtl~, is. unkn~Jwn to the pluinWr. or is u!lc;ertnin ('iJ contingr-lH. or [he ownership' 

I <!f the inheritailL'c depends upon ml executory dcvi~e, or the iemaiJlder is a continge-nl. 
rtnutit'l(ier • .Ie th:81 !HI~h l"Htrti fl, 8ft'FiIH,t be rf"flLtf, HUll ~:t8l FPHLct he set ftJt 111 in tiLe 6UIllt'Jailit. 

C01IIIIIent. The first portion of former Section 7.53, requiring that 

the interesta of all penona in the property be set forth in the complaint, 

is superseded by subdiYIsion (c) of Section 872.230. The laat portion of 

former Section 753, requiring that the complaint aet forth additional 

information as to parties who are unknown or whoae interaata are uncertain, 

is continued and broadened in Section 872.520. 

Code or Civil Procedure § 153.1 (repealed) 

~'------------'---- -~-.. WfUJ1 tltt4 Ill"'lorty iR 8\tNJI!8r"l8 a hIE.; 

C"AIR1Wllity /g,U''IiI, HiRit "LlneR'sr" Qr 'ilThSf )JOB/jUg ttrnmgeltLnl. v.ilh IUf5eet h? eil ey tit! OJ 
both, i1 shall not be necessary l(l name as parlb defendant persons whose only interest in the 
property js that of a lessee. rnyalty-owner, lessor-owner of (JIhe'r real property In the 
community~ Wljl or pooled 1tfCat or working interest O\vm.:r, or persons daiming urrdcrltlny of 
tlunfls !Ut& 118 jqfl18 ElF jU8BIME?A' dUI[' ,,[feg l ·IH~ inhlnfd of F ush tJ~M8R!: .1\81 MlJlldfl, fJ8"16!1 
tkfClidhiiL . ~ . . 

Comment. Former Section 753.1, DIIIking it unnecea&ary to -

as derendant. certain persons owning 011 and l!Ila intereats, 1s con-

t1nued 1n Section 872.540. 
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Code of Civil procedure § 754 (repealed) 

.At'! Il!:'-Ifl! 1 dill ! '!el f r f . ),' <..1- .IV I COIlTl: lIlIce (')[lU! ";Jlk,h [). )ClOtn 

Comment. Former Section 754 is superseded by Section 872.510. 

Code of Civil Pr~edure § 7;;5 ~aled} 

Comment. The portion of former Section 755, plac1n.g jurisdiction 

over partition actions in the superior court, is continued in Section 

872.110. The portion of former Section 755 relating to tbe lis pendens 

is continued in Section 872.250. 

Code of Civil procedure § 756 (repealed) 

sf t~ltf'llfill'! li8Y I' ~" --.. - .-;-.-~-----; '"Ftle 3tU"ilidIi§ "1II.lt eSfttAttl ,,' SeSB"rtlen AJ.J- W .:f. ' :f;l.e tltlrlill~fle -' all tltUfle siFtElterl ... ttll er tite I,ernong UHn'l4!!d dj 

der~ndall!s In the Ct,mp"',"!, and WHen U ,hows that "mIe person has or doim. ,)1' interc,! in ~~tll:fOifl' 
~fi llct upou the property whos.t n~lInc f3 unkiHl~n to lh~ plainljf~, the ~ufmnons must n!~o be 

.ct cd to till peLiOll) MllltI:')" .. 101m hale err ~tnlllL fifE' mtlle, t 11. fl 19th MIse .. tile prep!!f',. 

C~t. Former Section 756 19 9uperseded by Section 872.310. 
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Code of Civil Procedure §'757 (re~aledl 

~ ~~ 
i~ llrt;iJJg II sfluPt3 OF intenst L' lien is tmlLtSA'" .nul 'Ute-I: Met i:'t mne~ '8 Af'I~B8:r ey G-mIKL'ilJ ..... 
: amdavil. the summons may be sf~n'ed Oft !:;uch un.known partj' r.,y publication. \Vhen ,J f ~ ~vw r 

publication !!J made pm:.uant to dJi~ section ?f llS t(,1 a ~;n:>wn part) 1 pUTsuan~ t? S~'!,,:tion 
l1S,S9, the ,',HLHHlil', u! rot li hC~1 .. haH &.1J',ift'!',l tk~. ~k'.jvrll;ttBT1 ~f lite [If'BI'8Ity tdlli'!h Iti IMt'" 
sttb;cet of the: aetiot>. 

Comment. The first sentence of former Section 757 is superseded by 

Section 872.310. The secane sentence of former Section 157 is superseded 

by Section 872.;20. 

Code of Civil Procedure § 758 (repealed} 

If the dcFeJ.idlWt fails te: 
eJl! .... er "Uhi" the time aHo .. et! 1;3 " ... A t he is dtttilCd to adlJjlt dild adopt the allegaliojjs of 
the cmnpl"int, Olherwi;e, he must conlrovert sucIJ of the allcgatiolls of the complaint as he 
does noi wi,h to be [a ken "' admitted, and IllW.! ~e! forlh his eswte or interest in the 
property, and if he chim, a lien thcn:on mU,l ,LaIc the date and character of the hen and the 
amount remaining due:. and whe,lhcr he has nny additional securily therefor. and jf so, its 
nflltltt Mul tl'tknt, IInci if he fuii! EO di.kloiC such ,.dJilj(l]"ti S-t.Lorilh he iiItist be deemed to 
h&'.6 ¥lui peel his Ii -It en the flle-pet, 'e t,..., Fl'utitirlrttr!. ---

Comment. Th~ first sentence of former Section 758 is not continued; 

the consequence of the failure of a defendant to answer is covered 

generally in Section 431.20. 

The portion of the second sentence of former Section 758, requiring 

the defendant to controvert material allegations of the complaint and 

to allege his interest in the property, is continued in Section 872.410. 
The portion of the second sentence, requiring the defendant to stste 

information relating to sny lien he may hava, is continued in Section 

872.420. 
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Cod'!! of Civil Procedure § 759 {repeale<u' 

-'15ft: 

~~t9, ef tfte ~vel e I IlflPl:ieJ,I'!aiatiff liS well liS !lefeaEiaRq 
may be put ill Issue, b'led, and deterrnmpd in such aetion; lind when 
a sale of the pr?mlse;; is necessary, the title must be ascertained by 
proof to the sati.<;facbon of the court bdore tlw sale can 11(' ordered' 
ex~t that where there ?n! .several unknown persons hai/jng an i~ter~ 
es' .an the :(3f'9{:lePty: tHe I!" Plg1'ltS ~ay ~e efJRjioo'e6 tegetiler in tlte 
acttef'ly luul-i'T&t-as betwePR tkefflLtel ~'e8. 

tt/.J... 
/IU 

~TRIK£Ou.""" 

Comment. The porljon of former Section 759 that provided for the 

determination of the rights of the parties is continued in Section 872.610. 

The portion that reqnired ascertainment. of title in case of a salll of the 

property is superseded by Section 872.620, requiring ascertainment of 

title generally to the extent necessary to grant appropriate relief. The 

portion that permitted consideration of the rights of unknown persons 

together is continued in Section 872.640. 

Code of Civil Procedure § 760 (repealed) 

Vlfleft.E'Ier fi eM &fly eause it is, in Ute apiA 
Ion of the Court, impracticable or highly inconvenient to make a com­
plete partition, in the first instance, among all the parties in interest, 
the Court may first ascertain and determine the shares or interest 
respectively held by the original co-tenants, and thereupon adjudge 
and cause a partition to be made, as if such original co-tenants were 
the parties, and sole parties, In interest, and the only parties to the 
action, and thereafter may proceed in like manner to adjudge and 
make partition separately of each share or portion so asceliained 
and allotted as between those claiming under the original tenant to 
"limn the same :!hall he: .. e Bee" !'Ie set ftPttrt, or Bin) trIle" thenl to 
Id'Uflbt tenaflt::t in eeftlfBBft tHereaf, 8S ihe,., !!'ta, ete3hc. 

Comment. The substance of former Section 760 is continued in Section 

872.730. 



Code of Civil Proce~U61.J!"epealed)" 

~""fl' ., ... t3 Ih._ -=ttrl-tlwt tl.t!'t. It"'" 6t!ffltftl,tllllg 'Lfl3 er il'! 
cumhrane.'s of record upon stIch real property, or any part thereof, 
which existed and were of 1'(~('Qrd at the time of tile commencement 
of the actio!:, and the persons holding such Jiens are not mad", parties 
to the action, th" court must either order sueh persons to be made 
parties to the action, by an ",nend(,1 or ~upplemcnta) L'Omplaint, or 
appoint a referee to ascertain whether or nol such liens or incum­
bran('f~ have b('en pelict, and jf not paid, what amount remains due) 
thereon, and their order amoH;; tiw liem or incumbrances severally 
held by sudl perf'ons an,i the parties to th~ action, and whether the 
ftS18NNt pefFlairtiflg tine- therem'! has I~eert seettrt'(i ifl My mflFlFlt'p, ElfiE! 

If ~(el:!f',!l, tlle Rat" .. , awl "1<te,,1. sf the seeW';l:y. / 

Ccmvnent, Fonner Secti~ 761 iF. superseded by Section 872.630, providing 

for the determination of the status of outstanding liens LO the extent 

necessary to grant appropriate relief. 

Code of Civil Procedure § 762 (repealed) 

'162. 'Plte }3htintUi tJlmll ttH:l[1. !l n~ti~H! ttl be .~e.l LII, "' 
rea.sonable time prcYious. to the doy for apprarnnr_i.:' before the 
referc'e app!Jintefi as proviti{'d in ~h'diun 7(;1, on eaC'-h pf'fSOn 

having out.stunding lienl'l of reeord. who IS nut .a party to the 
action, to appeD_1" br·fon: the referee a~ 11 specified time IHld 
place, t.o make proof) by hi~ own ilffid~iVLt or u1 hrfwise. of the 
amuunt due~ or t.o hecume title, (~otJl illg-f'Htly or absolutely 
thereon. The noti{'(': shull br serw·d In tILt' manw'r provided by 
la.w for the service of i1 summnlls in ,t dvH IH1.tion, hut, if !-;crv­
ice cannot ot"t'rwis,~ bt' made wit!1 thl~ r:xf'TPi:-;f! of Tl'"llsonable 
diliglmee, sen'ic{' may he m.;\l!.' b,l' puhli('.iltioll or notice to his 
agt'nts, nndtr the dirE'ctlo1J cd 1l1l~ r-(Jn!'~_. m :-;udl mmJn('f as 
nw_y be prop~r, rrlJe r~'p()rt (If 1hr r~'f~'rt'e thet'{,fJ-n nJU~t bl:' 
m~ItJc to thC' l'.ourt. nnd HiW,:t be 'l'utdll'111!'{l, nHldifh·d, or sd 
asidc, ttr.t:d it Hew I. Ll*tl'Jee tJJ.tL It~: Il.~ 1.114 jlls!iu of :[,6 ('.,l!I~ 

- fft!t!i' PE'ti liiP I2', 

11t.t. IN 

Canment. Former Section 762 is superseded by Section 872.630, pro-

·.riding generally for the referee's procedure and authorizing issllance of 

process in support thereof. 
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Code of Civil Procedure § 763 (repealed) 

" . ..;....·'1 ll" '1.-I+t"':~.~. ow, i tl1-~J.4+;.;.U~J...~~i.t c. 

(·tl)jl!oIiJlll' 1-1' illl!. l!li:t lb" Pl'i);H.T(V dr ~-ll!y part ;It it. i:" so 

sjLU~-ill'd UlrLt Ila;'tJIHll ,',Ult!>:,: ))c tIla:i" with',J'lt ?:r('at. pn~.ill~ 
dice tu thf" "~WJll'_r::-;, or W}Wfr: prop~r(~' i~-- ~1!t~j ... t:t ill u lile e~tatp 
und tll" ) "HliliJll.~l·r :.~ a ,.-othtimrr·lli ~f'ln,~J1\d(>,< 11k VUfJrt lelil.\' 
anJ ill U11_' L!Ui:r i·a ... t~ l!n,~t onlt.'1 1 :,1-' >"!I tl,t'i'euf; \,thpl'\~'i!iL', 
llPI)I1 t.he n'ql1i:-;iL' pr(t,_d'~; hdw!; Itl,lU,' it IUI1-.;t ordl·r a parLtion 
at'~ordinf~ tl) till. i'f'."rPl",tiv.;' rI;""~>'''i (If tilf. Pllr1 it':'. d~ ;w.~f't'lrIineD 
b\' lite CHiH't. awl ,Hl!1(Jint thr"c rderecs. nlt;rr·t'or, ll.ud !UUS.t. 

d~'l"ignatc th~' p.r,I'ti(~r; tu rl'lilain ldJd i'mlt.'.J ior the ll\I,-'f~pr:-!. 
whose inie>rr!-!Y:s 'Y'flHllJI m:lolU\~·II. 1)1' 81':' ;Flf astt'rtC!.lB{'d : nr tlw 
('ourt may with the_ (~on::~'nt (If the rJar£j{~.", appoint on·:- referee 
It!~t{'Hd uf th:'t'-l', ana Jl(~, whpl1 ,:_ppoint( d, lUJS ail th(~ powers 
mvl may perform all tilt: (htif'''l rN111i~r'd f,f thn'(: i-cf(·rrt"'t-;; Iln{: 
Hie eOllrt. must. fwpf'lrlt .'l'i J'e-ft'j'('P. ?ny j1"l'son or !It;r!-<om,, to 
whosp. appoiutmf'ut ali th'~ vnrtir::;: hM'l' cOJ1~rnle(}f pru"ided 
that in the cR.liIe of an iw.:omp(,~{!lJ.t cr ::r.inor party t.he daly 
appointed g'uunjjan (,-r dJm.l~n'!itor or g'ttHrrlitm MJ ljt~~m of 
88id defE~nd.ar-t may so ("on~e:llt. 8 nd pro~,'ideii further that no 
pefSfJrl ';hall be app1Jinw,! R8. n~f~ree ,,,,110 h: <-! c1(l'!'li uf thr enUl't 
or deputy clerk, or partller or employee of tllO jt;(lge, or person 
related tn the judge' or tn his wifo within the third degree, or 
who is married to 11 relative of the judge within the third 
degree, or who owns any interest or estate in the property. 

Where the property or an interest therein [8 snbjed to an 
express trust the court, aotwithstRllzlina' the foregoinf! proYi­
sions 0-1 thls sedion respectin~ property fm}ljet~t to 11. life r:itfLtf~ 
and oontingent remainder, may hut shall not be required to 
order a 88le thereof; and in the e,'op.nt of ("it.her a partition or 
aale, the property or proeeedll of oale allotted to the trustee 
of fmeb express trust shaH be heM by him upou thl~ trnst 
the.rein stated, and no fUl·ther aetion hy the court pu'"SuBnl to 
Section 781 of this "ode ~1",!l be required. 

When the sitE' of an incorpor8.i.rd Clt.r or to,"'l is included 
within the exlericr boundaries ~r the property tn be parti· 
tioned, the court must direr:t the ref('ree~ tr) SUr\'PY and ap~ 
pra! ... the entire property to he pnrtition"d by "etnlll 101< and 
fmhdivisions then eXiHf-iug in the artual po~esRion of the several 
tenants in common, exclusive of fh~ value of imprtlV{'Hlt"'nh 
thereon~ first sett.ing apart n(>ce~snry portiOTlf1 of the property 
ror ways, roads and streets, JlS b SeeLion 7f.-±. provided) .f!nd to 
report sllch survey ,sYld scpnrntr> npprfll:o::£',mf'nt on eaeh lot. and 
subdivision to the conrt. 

The cou!'t may eorlf:r-:n, change: rnol1ify, or S(l;T. asHe the t{.~ 
port in whole 0-1' in part., ;:'ind, if n{'r{1SSRr~r, appoint new 
referees.. 

When, after the final confirmation of the re;,ort. of .ncb 
~l1rvpy and appraisement) it nppl'ar~ hy evirh'lH.'c to th!': sati!-.~ 
faction of the court tha.t un t"qtlitHblr pH'ftition of the who)p 
property is impracticable, Anu a Side of the site of sueh city 
or town, nr any portion thereof. ,,,,ill ~w for the> be!-it int(:"'rflsts 
of the ownPl'!';. of tl,{J WllOh~ pru!wrt.\', it lUu~t orrter a &ale 
the-reof; provided. that 'Nithin 60 day:; tr.eT'rafwr any temmt 
in common 01' t~n8nt!'i in fnmmOD, hav:ng improvpnwnt); €t'£'cte:d 
on an.,: tnwu (1;- (~.il\" lot nr subdi\'i:;-i'l!l iIlcluded in such order 
(;f ~aj;·, ~!i:)l1 ha,y\' 1'hl' prirn' ri[!Lt to pnrdl.FL8c- the same at such 
appt'ui:-;pd \'alwll1()ll. ilIJd Itla.v pay into i;ourt the amount 60 
appr.i-dst'd !l:'-. 1.];1' '''a 1 111' rbf'r("of. .and npon suc.h payment the 
titk ~h&H n.l.t ira ~1:'1e'_h l'Hll eRaser "I pl'lIcltal!lCU, IMh~ trhe e6tH t 
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I hill! UHlI l' til h) • 'i:1'('Htl'd a," -"I,ph rpfE!Pf'll'S 8 dvpfi ier BueR let 
!ir :-'ldHj!\'i ... i~,,; ':I f"~: ;[;1;) in ;;,-\t-i'u:l,\' II) _"';1)(:]; purdrust:>r or pur­
I'lHls~'r'::-.; :-;11('IJ fllnb('r rJl'l,n'~'diIJI2: :-lhrtll the-on b~ .... hntl a.~ to Utf. 
i'L':lwind,'T Ii! tin' PI'iI1l4'l'ty, and ~h(> ltH)ney so raid to t.he court) 
as fl.\! thi,o.; i'!Japtt·l' pr",;_idt'{L 

. l r dl,lring ~1;.1' pi'lidt·!vy (]f 0:1_' nyt!iin, auy of the partieI'! 
(i It', or Itc(:otJii' lilsanr. en' uthf~rWtSe H](:oolpetent, tilt'! proceed~ 
ings .... ltalt ntJt for 'hut t'HllS~ h(' th']ayed or !'Jus-pended, but the 
attorJwy 'VIJ~i ha:-; aprl'~I!'~(l for ,sul!il part.Y may continue to 
rr-ffreS('!lt slIf'l) nl1~~rt'St.; and in (,R8e- any such party has not 
Hppeared b~ an at tn rrw-" , the COlH't. mast appuint an attorne,"~ 
10 I'eprp.~('nt tJw iJlL('f('::.:t whit')l WEB held b,v such party until 
hiS JH'jr~; f}r !f't!l.l r,·prf.',,('ntativrt), or su~~e8sors in interest, shall 
ll~\{: ap)tt'arp\j ill th~~ udilJI1; and an atturney s.o appointed 
mH;o:,t b\, ;-dhJ\\'pd b;\" 1IIf "OU1"t fl rf'!a')onnLle compt"mmtion for hi~ 
:-;.('n·i(~f':-;, \\h]etl ma," nt' taxed n.~ cost!'! ar:ainst the ~hare or inter-
ut. Itt)!'. :tFmtea. l.y Imel:! nttftpns" nft~ Nm:1 ae lMi-;jadlJed a lieft 
thu «(,11 ill tL" tlilt.H tio]J uf the: (CJt'lrt. 

Comment. The portion of former Section 763 providing for division of 

property in partition as a general rule is continued in Section 872.810. 

The portion that provided for sale of the property if division could not be 

made without great prejudice is superseded by Section 872.820, providing 

for sale where sale would be more equitable than diviSion. The portion of 

former Section 763 that required sale of the property in case of a life 

estate with contingent relllllinder 1s not continued; the geDeral provisions 

gOVerning IIIIlnner of partition control. See Article 3 (eoamencing with 

Section 872.810) of Chapter 3. 
The portion of former Section 763 providing for appointment of three 

referees as a matter of course is superseded by Section 873.010, providing 

for appoint~ent of one referee as a matter of course. The portion that 

provided for appointment of one referee with the consent of the parties is 

superseded by Section 873.030, providing for kppointment Of three referees 

with the consent of the parties. The portion requiring sppointment of any 

person all parties have agreed to and authorizing the guardian of an 

incompetent or minor to so agree is continued in Section 873.040. The 

portion of former Section 763 disqualifying certain persons from acting as 

referee is continued in Section 873.050. 

'l'I1e portion of Section 763 requiring des1snation of a portion of the 

property to remain undivided for owners who.e interests remain unknoIm i. 

continued 1n Section 873.270 



The second paragraph of former Section 763 1s continued in Section 

872. ~,4(). 

The 9ubstanc(: of th~ third~ fourth~ an . .:! fifth paragraphs of former 

Section 763, relating to pa:tit'lm of property whlcb includes the site of 

an incorporated city or town, iE not conti11ued because it is obsolete. 

The ailtth paragraph of fOr'l1ler Section 763 is cont.inlled in Section 

874.240. 

Code of Ci Ilil Procedure ~ cl64 (r(;pealE'dL 

:;.&4; 

21tiRg fI!lptitieR, H,e i'I.j;ePE'''' I'fll. ... t ah'i.1c H,p Il!'8~er'!;, !Inti 
allot the selleral portions thC'l'eof to the respective parties, quality 
and quantity relatively COnSJdCl'ed, according to the l'l'~p'xtjve rights 
of the parties as d(;termined by the court, p~rsuant to the provisions 
of this chapter, designating the sl'VerHI portions by proper landmarks, 
and may employ a surveyor with thl' necessary assist"n!s to aid them, 
Before making partition or sale, the referees may, w"enever it will 
be for the advantage of those interested, set apart a portion of the 
property fora way, road, or street, and the portion so set apart must 
not be assigned to any of the parties or sold, but must remain an open 
and public way, road, or street, unless the referees shall set the sante 
apart as a private way for the USe of the parties interested, or some 
of them, their heirs and assigns, in which case it shall remaln such 
private way, Whenever the referees have laid out on any tract of 
land roads sufficient in the judgment of said referees to accommodate 
the public and private wants, they must report that fact to the court, 
and upon the confirmation of their report all other roads on said tract 
cease to be public highways. Whomever it appears, in an action for 
partltion of lands, that one or more of the tenants in common, being 
the owner of an undividro interest in the tract of land sought to 
be partitioned, has sold te- anotJ1er person a specific tract by metes 
and bounds out of the common land, an.d exe~uted to the purchaser 
a deed of conveyance, purporting to convey the whole title to such 
specific tract to the purchaser in fee and in severalty, the land de­
scribed In such deed shall be allotted and set apart in partition to 
such purchaser, his heirs or assigns, or in such other manner as shall 
make such deed effectual as a conveyance of the Whole title to such 
segregated parcel, if such tract or tracts of 1'md can be so allotted or 
set apart without material injury of the rights and interests of the 
other co-tenants who may not have joined in such com'('yance, In alJ 
cases it is the duty of the referees, in making partition of land, to 
aUot th~ SftftPe ef-eaeh af iRe fl'fH:"tieo 8WRiRg ElM illterEJt :11 the aholt 

-10-
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ep iR MY pe.r:t Qf fh~ F'J: .. n~)i"Qi fQugbt to hI? FnrOtic'oAt'tl j &At! fa leeate 
tile sh;,u'€ ()' !:...c.ch ('0-,L>ti?n!~J :}') ::~s t r '.·:-::i;_}r:(:..',~ ;lS far llS praetkaLle 
the Impi .... uvel1lcnts lnadc by such (:a-tl'ilHnt upon the propt'l'ty, and 
the value of the lmprovernp.nt-; made IJ.:V 1)je t::rmnts in com-:-no-n must 
be excluded frmn the valuath~l it) m;:!king tilL' nBotmerlts, and tile 
land must be valued without regard to such imploVt'menL" in case 
'YU! MRl!! eQA be :J9RQ >"itil.Yet t:A'Jhrrjal inJ'"wy 10 tR2 ri:l?,"ktti find i!'ttc! 
f!!lJb of t:he St:hfF teARRtFl ill e€rAffiCHI 8·\'fiinp,' :§~Id.! Ianet 

Camnent. The portior. c.1:' former Section 76" 'chat provided for division 

of the prop;l !'ty by t.he :'ef~1'''(' in accordance with the rights of the parties 

is c:ontinued in S2ction 873.210. Th~ po::-ticn relating to employment of a 

. t' - i 1 + i P, ',1, 130. surve.yor lZ con ,.,-nu~a n oe~~" 011 c; .,""- 'fh'J portion relr.ting to designa-

tion of the divided portions by landmarks ie not continued because it is 

obsolete. The portion of former Section 764 thllt provided for designation 

of public lind pr1~te ways is superseded t.y Section 8'73.090, making com-

parable provision. 

'The pertlon of former Section 764 that provided for division in such a 

manner as to effectuate prior purported conveyances 1s continued in Section 

The port1.on of former SectIon 764 that :provided for division 1n such a 

manner as to allocate iJnp:r()vemen~' s to t.he parties m'tk.ing the improvements 

is continued in Section 873.22C. 

Code of C1 vii Procedure j 765 \ re'pesl~ 

7~ 
efelet's tRunt Rlahe Q pel_leFt at fheir ~FOef!eEliMgs, 8fiSBYY 

Ing th<>rein the manner in '" ilidl they executetl their trust, and de­
scribing thC' property divirlcd, and the shares allotted to each party, 
with a particular oC'scr;ption of e3ch ohare. Any party to the action. 
after giving at least ten dny,,' notice in Iv:lting to the other parties 
'1"1 he hAve 8f1flfHl'f'S Uwpeil'l of ki.J inbefltisfl (9 g,a 86, RIa.,.- MeYe the 
e.f)tlrt ~ eenliYIH, €flIUl£;P, JR€t8:if~\{)p £et atiie0 sueR POf*)14. 

AJ.J.- I tV 
g TRI/<I;(X( r 

Ccmnent. The first sentence of former Section 765 is continued in 

Section 873.410. The second aent'1n'~e is continued in Section 873.420 Cal. 

-11 .... 
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'i'f>6.:-L . 
r~~"fI-)'~.~af.~~!-~'~;~~-~~~--h':f.r~d if f'Jee:e3Sftp); 

appoint nC'w f{:f~;cei. Upon ;~he n'p:)i I ~,:i:l"': COll~;:,m-::u, b(~~:,lne:1l UtlSL be rendered {hilt stJC'h 
partitir.:m he dt~;ctu .. d fu['cvei. ";'!tch .iudgn'p:-'lf ;.) [l;mHng ,ar,d conchlsh'c: 

1. On all p("\S[)n.~ n:uncd <.t'; p:'l,['~l(~~, 10 li:e ~etlon) aad i, ,.::ir k['.az rcrr~scntativcs. ";ho have 
at the time afiY j_'1[::rc~,'" iL the pTt1pcny -dlv~ct:d, or any p':l1t ihereor~ as owners in fce or as 
trJHmts for life or for yerlT'\, (,IT ;:,~ (I"diic:d 10 t'n~: rc.Vt-'rsioTI f rcrn~tir,der, ur the inllcritancc- of 
such prop~rty. (it Y1Y p;1~·t tl.ereof, an,,-_( 1:v:- (kiL:rm:1ia~iorl or cl r~nj..::ula!" esLalt:: therein, and 
who hy any con:ingcIH:Y may be cnli~I(>-~ 1G a tGfl':.Jld .. J mkrcst in tll~ property. or who have 
an bte-ccst in :Hl~: ufldivj:-kd :-.IlHf\· il-.:!_'rl'O'~; '!:'-;. (cna1:~'~, LJf .y,...;~rs 'Jr for life; 

·2. -On (jJj Jlc:rsmJ~ not in bdiig at ~lw t!'rr~c Eaid judr.~ment 1\ entc!"'C"ti, who have any interest 
in the pt"opcrty djvided, 'x ,11"iY {UTI t!l r:rrcC a~ crlli!led t~ the rc'V{'r<.;jon f r;:maind~r or tl~e 
inherli;:wc(.: of :wcll t1r~)::t:rtyj or 'If.y rart t\1('.rc0f, afler the dcttrmilL'ltion of a pi:rticular e.!;ta[c 
therein, and ,,..-lio I:y a:l)' conti::geJ]cy :11<<:.- b<..: enukd Hi a bene-fieLd illtercst in tht'. f,ropcrty; 
pnwided, lhat in C;t:--~ s:!~.: h,l~; (,I;n' rJl:lCJi.: H1Akr tllt' li,')visi('J1". of this ci-J:3pter the judgm~nt 
sha il Trovidc- for l~('t.:ping hr:L:t lbc :-,iJare of 1 h~~ pri..1;.;cc(i<;. vf $~id ~'aje, :0 which said party or 
partiec;. nol in being at lh~ time arc Of may be ';J1litlcd until sucll :imc as stich party or parties 
may take POS~CSs.iDn thereof; . 

3. 0" all per"lJls interesltd i11 tho pro~)erty, w110 may be unknown, to whom notice has 
been given or-the action for partition by pUDlicaHon; 

4. On aU other persons ciaiming from ~uch parties or per~.ons .. or either of them. 
And no judgment is invalidated by rc"son of the death of any party before final judgment 

or decree; but s.uch jUfJgmcllt or decree is as (~OHcltlsive against the h~frs, legal repres.entatives. 
or a~ign:~ of such (kccdr.:'!:t, as- if ii had hco:..:rl. entered he-fore his dr.![!th. 

If during the pendone)' of the ",;tion, and hefore final judgment therein, any of the 
cotcnants has convcyed to anol lit:r pen.on his in1ercst, or any part of his interest, such 

. conYep"cc, whale""r ils form. ,blJ he deemed to h"'" p,med to the grantee any lands 
which~ after its execution, may have been -set .nside. 1.0 t.he r,rantor itt severaltYl Dr such 
JlIOptJItiematc iz.tc]c.\t ill .~bc-h Iwhi" ltS the itlt~lt.st so cOllH)cd bealS to the whole itttucst of 
('he rli adtor. 

IN 

Cl:mment. Th~ firHt ,)(:nterce of' former Section 766 is superseded by 

Section 873.4?0{b), '.rile iutrod",ctOr-1 )?')rtion 13 r'lp!!Teeded bY' Section 

8'73./j20(c). Subdiv1s:totla (l)-(i+; are conti.l1ucd in Section 874.210 

with the exception of th ... last portion of 6ul;diviBion (2) releting to 

preservation of the ahc7e of ?srtiea not in be1.ng, which is superseded by 

Section e,73 , 35C( t) , 

The paragraph oj' forme;;' Section 766, r"latine to the effect of a 

judglDent on persons who die or Le,co:;,e incompetent. 1e continued in Sec­

tion 874.240. The lallt paragraph, re1etiui! to the effect of the judgment 

in case of a conveyance, is continup.d tn Section 8',1/.250 • 

..:.2 ... 



Comment, n,e substance of fonner SectIon 767 is continued in Section 

873.320. 

Code of ~!_:i2:_~.::l~:J.... 7&3 (r<":Rea1e<:!.L cs.) 
. ~e C1lfjt:1.!:fCl Bf the n:rC'!'L1.4, ifl~IudifJg-HI(; .. t: til U .<HI ,C)t11 tllll't 

hIs aSsIstants, when employed, must b" asecl'taint"d and allowed bv 
the Court, and the amount thNeof, togel her Wli h tllP (,,"s allmvcd 
b) the Cetti't, ift ifs ei~epethm. te tse Teferee.'\ Fflllst he Hf3rJ61 t.kil1cd 
ftft161Jg ~te fiii*ef'ent f'8FtiE'IJ te "l€ aelisH} f:1~uHft:bb. 

Comment. Former Section Y68 is continued in substance by Sections 

874.010 (costs incurred for the common benefit) and 874.030 (court apportion­

ment of costs), providing for equitable apportionment of the fee and expenses 

of the referee and surveyor. 

Code of Civil Procedure § 769 (repealed) 

_ V/ftffl A 1icn is tm 811 ttl i~h iii 
ed hlh.?F~8t Btl eRtal.e sf 6""", a£ till! pe:rtit.3, such ,Heh, if a pm liMn be 
made, shall thenceforth be a cbarge only on the share assigned to ~ch 
. patty, &wt gWQR ~Nnl"1? fNyst wrst be et.:lAFgE"d \y1~A ItS j.Yst ft tBfjSPt:18fl 

ef tke essta af 1:11(, pnrHtiefl, in [Hteft.>J:o'( He! te 8t1e11 heft. 

Comment. Former Section 769 is continued in substance by Sections 

873,260 (liens).and 874.120 (nonpayment lien), providing for continuation 

of a lien on the share of a party but making the lien subordinate to other 

liens for costa of partition. 

-13-



Canmeot. The substance of former i:ecdon T{O is eor;tinued in Section 

873.840, 

Code of Ci v.i 1 Procedure L':Z1ti:!!peaJ.ed) 

!lb . 
(.,"'H"!f" e"".e~s sf tHe 9&1" of ew.'tlI>lbel','tl-tWnperty R'lt>£ I;~ 

plied under the direction of the court, us follows: 
1. To pay its just proportion of the genera! costs of th~ action; 

2. To pay the costs of the reference; 
3. To satisfv and cancel of record the scverallicns in thcir order 

of priority, if entitled to priority over the lien under which the own­
er's title was obtained, by payment of the Sluns due and to lxocome 
due; the amount due to be verified by afridavit at the time of pay-
ment; 

4. 'fftt. re~iWde 8HlBSg tfie fnwtieR~ ae@lwaiRg tf) H'lei-r l"C5!f]EC the 
MitreS f:fiePtdn, B8 fSYRf'J i-ly tHe 8SYA.: 

Comment. Tne substance of former Section 771 is continued in Section 

873.820 with the exception of Lhe portion of subdivision (3) which provided 

for determinatlon cf the llIIJount due hy 'ferified affidavit. which is not 

continued. 

Code of Civil Procedure § 772 (repealed) 

772 

C W~e",- ,et .IIlY parly te lift ~.eti9I1, YI';'~ kelEls II lieft IIIlS) 11JJ... / /I.J ~I't)\ 8:P fdly"i*l"f'~ flip-peef, h6:8 ether 3eetmheiJ for the Pro: ( 
ment of the amount of such Iiell, the Court may, in il~ discretion~ g-rn - 'r-
order such securities to be exhausted b .. fore 11 distribution of the pro- ' 1'1 Kmu. 
eeeEiD fJf &81p, Qrl' t:Ra!t gt~laF Q j~t QQ~id'!?tiqR fa Be HUlet fl8M tht! 
MH81:iRt 9£ t»e lien QA t~}-- eSeSlifJt tRePeel~ 

Comment. The sUbt:itance of for.m~r 3s~ti.on 772 is ·~ontlnued in Section 



Code or Civil Procedure § 773 (repealed) 

-7+6-. 
c:::::' 

secul'Hil';';' trlki'n by 1h(~ n'[r1rees, or any I!tll't thl'j't-uf. must be djs~ 
lrihutEd b.v lIwn, t-, HH! I!I'l'SOHS l'tltdkd tJ;,"'n~i.(Jr \\'Lr~ncver the Court 
so riiJ'l,t't . ...;. But;n etA' no rli!'l~LtioH be gi\'f:n, all of \,:uch Pl'Of'e-l-rI." and 
. !.lturd:1 t n.~'l~·t h .. VIi" il=lto Cfrll}~t, or dOp'·,·ji-.,g, thcn~iRj sp tit) Hi 
l'~ ,tt I 1 ilk Ct)1!~ t. 

11t.1.... IN 
3rRIi<.£ou,./" 

Canment. The rirs t sentence of former Section 7'73 is superseded by 

Section 873.810. The second sentence, providing ror deposit of proceeds 

In court if no direction in gi\fen_. is not continued; a direction will be 

given in every {'ase \lnder ".,cHon 8'(3.510. 

Code of Civil Procedure § Ttl, (repealed) 

~ 
t\¥ftet:} #ie fPseeeas Bf t:.HB jjQI@ sf aNt)' ~}l'Jr€ 9F fUlPetl 13pisf1giMg 

to persons who are parties to the action, whether knnwn or unknowIl, 
are paid into courts, the action may be continued as betwccn such 
parties, for the determination of their respective claims thelvto, which 
must be ascertained and adjudged by the court. Further testimony 
may be taken in court, or by a refel'''0, at the discretion of the court, 
and the court may, if necessary, r<'quire such p;.liies to present the 
Met:! sp Jaw iR ~9RWQ"9V6W. by .·hil~t(iiR:S£. 8(9 iR aM 91'iginft1 aeUen. 

11J..J... jlU 

9TRfl(J:ol-fT 

Comment. Former Section 774, providing for a continuance for deterrnina-

tion of claims to proceeds, is not continued because it is unnecessary. 

Code of Civil Procedure § 775 (repealed) 

~~1~~IU M ,"'Ell 1'!'flF""!)' mRile 931' PP,,""!P,l -,ll'I"ep thj,\ ehupte, 
mlL .. J be madp nt publlc Huction to the highf'st bidder, UfH.m notice 
givl'n in llw nla!HH."r rf'quily·d for tht' sale of rf'al propprty on t\\CCU­
ti,)n un1t~;'i'S in tILt' opil1tun of thr' court it would be more benef1cial 
10 the I"ll'ties interested to sPlI the who]" or some part thereof at 
prh-at.: sale; the court may order or dirret such real property, or any 
part thereof, to be sold at either public auction or private sale as the 
rerer~e shall judge to be most beneficial to all parties interested. If 
sold at public auction the notice mHst state the terms of sale and if 
the property or any part thereof is to be sold subject to a prior es­
tate, charge or lien, that must be staled in the notice. If the sall' is 
ordered made at either public auction or private sale, the sale at 
,Five's '"[.119 ,hall hn COAdu"tod jog the manngr JPCqui(:QQ iA ~Fj7r.atE! B6:1e:! 
sf .. en' }u"!(}l3erty 9{ t?o;tw.tQi; of d(]C9·UiQ~ FWUW'U1S 
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Canment. The portion of former Section '775 providing for sale at 

public or prJ.'/ate sale arl wIll be more beneficial to the par~ies if:, con-

tinued in Section B73. 520. ~'he portien of former Sec~ion 775 i..hat pro-

vided for partial public and partial private sale is continued in Section 

873.530. 

The portion of fOl"ll'er Section 775 providing for notice of public sale 

in the manner required for sale on executIon is con~inued in Section 873.640. 

The portion prescribing the contents of the notice is superseded by Section 

The por'tIcn of fO!'Iller Section '175 !'e(pirin~ the conduct of sales at 

private sale to be in the manner of private sales of estates of decedents 

is continued in substance in Section 873.680, which adopts relevant portions 

of the Probate Code. 

Code of Civil Procedure § 776 (repealed) 

Ti6. ( ----
Csttft MH~Jt, i:H the 6ld< 1 1'01 Mile, air!ct tt,e texUiS of ciedit Wlikll ffu IItJ 
may be allowed for the purchase money of any portion of the premises 
of which it may direct a SQlc on credit, and for that portion of which .5fTRI K E('}(-I r­
the purchase money is required, by the provisions hereinafter con-
tfli"fS, te ge iRVE!Flterii Wi. the l.leH~H; af l:!lAiEN9WR 9'lo'RePB, inf.e:ftJ:s, 6P 
l'8:rHe:s 6ttt ef tH~ SMtl. 

Comment. The portion of former Section 776 authorizing the court to 

direct the terms of credit for a sale is continued in Section 873.630. The 

port ion pro'lid tng for inve stment for the benefit of unknown owners, infants, 

and the like is superseded by Section 373_810, granting the court full 

authort ty over the diepos ition of the proceeds of sale. 

-16-



Code of Ci v 11 Procedure § 777 (repe« led) 

777 ... 
~-----.----.- _._._._._--- ... _----

pefep~e!l may ~""'''flf''''h' !HO!'~,;;<'~IlE! efhep seedPities fep the 11M I/() 
whole, or convcnlCnt purtions of the purchase money, of such parts 
of the property u, mc' n.il"ct('d by the Court to ill) sold on cre<:it, for 3 iP I !//...=otA r 
tile shares of any kn,)v.!l owner of full aRe, in the name of such owner; 11' 
and for tile shares of an infant, in the name of the guardian of such 
infBRI.; aRe lo!' Qtll@P B"!I~~ lh9 j:};owG-Gf tQe CI,n!), III \doe G~ 
&flY Ais fWI2'9'('SfOf'f hi et.f;io8. .../ 

Canm~.!:..:.. The portior! of :'ormer SectIon 777 providing for collection 

of the security by the l'eferee i.e cor;b:1I1ed in Section 373.750. The portion 

that specified in whose name the security is to be taken is not contillUed 

because it is unnecessary. The portion providing for taking security in 

the name of the county clerk is not continued because it is inappropriate 

under modern conditions. 

Code of Civil Procedure § 778 (repealed) 

C -
. 'Phe P<'dbil uHitkd t6 ft ttnal,e~ foer Jift j "1' ,eMS, "hOM (,S-

tate has been sold, is entitled to receive such sum as may be deemed 
a reasonable satisfaction for such estate, and which the person so 
entitled may consent to accept instead thereof, by an instrument in 
vvriting, filed with the Clerk of tiw Court. Upon the filing of such 
eefMtnt t tlie Cieri, R1Ust Olltl;al' tk'8 r'une in tile Rt!RYtes sf the COth t. 

AU I IV 

9 TR I /.(/iIX.t r-

CCIII!!lent. Former Section n8 is not continued. The provision for a 

presale estimate of the 'Jalue of a tenancy is inappropriate under modern 

condi tiona. 



CGdc of' C'i'Ill P:,",'-';~0'd·.trp § 7~/) (~<?"DeH1J~d) 
-~,-.-,.~--,""","-.".-~"" -~"'-'" •• .;,.<~ 

779.) 
c:----.--".~u---"'- --.-.---------- ---- .. ----.. ---.--_ .J.;:·~,,~:'A~~I- 1)(1 Ilnt 

r,ivrn. tjj,·d. Hnrl cClkr'f'd (1::-' providt-"r! In lhe host ~::.t."(_:tif;nj at OJ' brfore­
a jUf.l,L:nwrli. (..f ~;.ak· h; l"ndci."('d/ the Court rr:.u.o.::t a~C''(:rtain .and d('t.('r~ 

miw" wha.t ptvpcrt:rm pf U:c prt)('c"'!'{l'-; c,f the :--:a.h\ aftt..'r deducting 
CXrK'n~es. '~I. ill ll{~ <--t ju:~r and rr-as,wJble- :sum to be aHov,,'cd on (If'cmmt 
~t. prtai~l.....u+H~~'f-~ ~nme to-iff....1'!1fHtir1B .,...Ij(iJ r!ttll.v, ut, 
de ,HI~jih d ill GO~Ht for f:t!tT, PL;; Ute ,·!h.Jt '!'m,.' ~,r~ ~. 

'-

ComlTJent. The 3ubRtn.nc'~ (;f forme!' Sectlon '779 is ('ontirmed in Section 

tl73. 850( a) . 

780., 
c= 

fHtitlfH4 to !5uch enjllte fot' .lifF @t .}(l1r~~ 1;( tlMiOl'_¥l.], tilt (',UIt ll.i.\.! 
fHs.itl( hlP the ~l'~I.tt'_tiun f"lif t.hdp fi!_JIL'l ht iLL .J(tJd fl,U!ru 1; tI_: 

(Pir flt!J !fIny be, Et.l if th(~¥ 'A€'tc. hn6hH BHcl flltd tijllh-Jlltd~ 

Comment. The substance of former Section 780 is continued in Section 

873.810, providing for court order for the disposition of proceeds for the 

benefit of the persons entitled to them. 

Code of Civil Procedure § 781 (repealed) 

781. 

G eEl._._~ sf ,IAlE J, wi'!e .. it !t!'l!,e!H'~ t"~t !tHY f,el'"'''' has a ¥e~kEl 
or contingent future right or es~,te in any of HIe pr<>pcrly sold, tLe 
Cotll't must ascertain and settle the proportional value of such COIl­

tingent or vested right or ostall', and must direct such proportion of 
the IU'OC(,('{is of the saip to bp lnvc.~;j('(l, sr'Cured, or pLlid ov('1', ill such 
marmer as to protect the rights and intere:;ts of the Iladies; ur 
wh(~re property is f;ubjf'ct to a Hfe ("Stall! with rcmainriL>r OVP1\ the 
court may direct the entil-e PJ'(lcc('rls of Ule sale of sueil inicn'sts 
to be paid to a tn!.>te" to be appoint<!lj by the coml, upon security 
satisfactory to the court, to he invested and reim'cstcd, the income 
thereof to be paid to the life tcnant and llw corpus of fhl' tI'llst ~stat{', 
upon tile termination of the life (".;tntc, til be dL'iiv{'l1:'(j or paid to the 
remaindermen as in the decree determined; and the court ~hull retain 
jurisdiction for the settlen1cnt of the aCl:otm!.s of such tnlstr'e anri in 
811 M8:UeM .neeeiJSfifjf wp tJie ~l'f"lr:tf' B,lHliRLls'atie1t ef . .,Ht 1-1 f'f"u::!t 
!Ilia AliBI aistnl3Uti9f1 af tEte [PHS! fWllrl, 



Canment. 1';'') firs,- ,!or dOli of foy·lter Sect! on ;-31, !"-:" 1a t tng to protec-

tion of th~ rights of persons ha/tng v~ateQ or contingent future interests, 

is conttnu~d in Section 873. 8:50(b). The l~,st portion of former Section 781, 

relating ,to treatment of a life estate, is superseded by Section 8'73.850(c}. 

c 
. ------,.- ..f!l ell , ,">~ til L>f< ei !,~·Bf1",·t)' IRe teNfi' t'ft~ 

be fl'''ltle lmRwH !It H .... ·lj!>.x aile! if tl_lnemiE,e: een~iAl '* aistinet 
tfl-"15 er 16tH, the y "ft'rttA be ~{jltl .~ ... rMHrtdy~-

Canment. The first portion of former Section 782, requiring that the 

terms of sale be known at the time of sale, is continued in substance in 

section 873.650, providing that the notice of sale contain the principal 

terms of sale. The last portion,requiring that separate farms or lots be 

sold separately, is superseded by Section 873.620, which provide~ for 

separate sale of kno~~ lots or parcels unless the interests or rights of the 

parties will be materia.lly prejudiced thereby. 

Code of Civil Procedure § 783 (repea.led) 

7~ c=---- ---- J>[Q;thQ)' Qf tAQ r:eft?Pl?9f?, Rep R~J 

p('rson for the l)('n('fit of either of them, can be interested in any pur- /ILL IN 
chase; nor can a guardian of an infant party he intert'stro in the 9 
purcha"e of any rral property, heing the suhject of the action, ex- TPII< t:Ou. r­
H-f1t fop the Sf llPfIt g[ the iA~ AH Fi .. lpr~ 89RHl&F!P' te flie ~t"ri 
HieRS Af tJ..Jis 6U,z( iOR are ,"oirt 

Canment. Former Sectl on 783 is Gllperseded by Section 873.690. 
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£ .. ode. of ~~.\:lLP.!~~c~,!u.r.~J_~I.[r,T!Ee.':!<:.:-D 
.--.. 
d,· ""~j!r,!J.~ •. :.L:~-'~-.<.iJ~"'-... l-",";\.f,.."'~'''';~·-'_:''- ~J,. rIll ~,- ,-;', ..... '~ )..~ .,,,",,,+--...,~ ~ .... -~~\ 

r.:'!erL-U; iJll):~t N'purt t~Ji' 1'[,i1l1' 'if! ttw C,>I):'; ,>,In' :1 ;:. -;,-."".:- 1; .-;f :11. (hff~:tj~l'( ) 

paref'l:::: ot lrmd gotd tn f'J!c]l, !turdw:~"r - i~w 11:..!;l"- "r ,:1" I':"'!',; ~l"-: 1~:1' P:'J.L'f' pa;'" 
f)r !i~~>l,H'(';l: tht.' tt'rrr:,.: •. /Hl f:'H,'Iil .. .-n.-; ;,!, 'tor . ";' ,.:11:; t:,;· .,'. '11'-lll"~' tr ;)t.y, ~:Jl.u-_!1 

'rIle l'(1r"'-Jrt rhl!~t. tJ..". tll,~d :r Ib' '_Jfh,~, {,f [h" t·;.;:·~_ I:f 1,;1;- '--":;-)'j iJ! wtw!' t!;e aHWl, 

1.9 ~rought. 'l'herea.i't('r r.ny Im"dw~;'-'r, ttl(~ 1"{·j'f'tf'l:', ('r a:l}' part,'" in rJ!1' ndiulJ, UU:.y. LlJ J 
upon 10 U9.YF;' notice to tht> other 1-K,_~d,-"~ \vj1(' t,I\-~,' ~'P;"-'-!l'·i! (i!l_-'I'd!l, IlIld IIi.oro to v,''" IV 
tb~ purebar.-er if 1u: be j,n-t tll(' HHH'Ir't,.; p·lr,-y. ~:W:)V:' the ~Ul',' tl; ~-"otj~;r,lt PL" ~t 8.l'Iidr-
any salt or fUl;h~J>; fin rt-pc'·''''·"''<.I. Upon q\ •. lwarirw, Ib! (:ol.lrt lnlu-,l ~;T:tlllinc tbe ;-'t-

rurn and ,iepo·rt ",nd wl~n(-t-l~f.' in 1\'!illl0~l Eu !.:~ _::;;m(~. Ulhl if tf", p,nc--eeulll(!1-1 Y.'f'l1" ~TR IJ<$DUf 
unfair. tr ttw f'.um bitt. {Hl"l'roportkvUl:f" W ll,,: v~l-t"\ t!:-::i! if' I! ~mWur:i • hat -9 ~om 
t"J:ceedlng Plwh bid i,;t Ic.,i.:-=t If: P1"l'i.'(tut, \'xi.'lt}:,<l\'f' (If th(' j')!'p~~j~:-;I::~ (f!' !t lH'W :,8,11', ma.y 
bf. Oht.fliooo, thl"! j,.'{HJrt illli)' v:tf:l.it' l.b-~ H.!J,· '~I1d flrt't!, fHlC~I1H tp [.0;:' hsd nf '¥hlC'l. _uo­
U~ MF&t iw gl )Cil, jIl:.d [he Hll:h' ('.)!ti:!!]('a-d lu nll :,·t;,{)f',;·r~ r,'< if ]11) jJ~('v:"U!-l :!:iQlc b~j.1I 

hlken "'.'18Ct~. -"f t;.U o:trct of ro ;~;~[('UH. ;nure hi :i1U':'l,lr~1 !Il.~n ,I <\, ".;ill~{·d 1n th'.~ 1'\.1..,) 
tum t;p :nll.d(' to Hii:' <y.)tlr~. Ii. \',"dnn;. by- it N;~[)i!l1s~hll' l~J~.Hn" H is HI Hw di:-'lr're-
tlSB ir tk8 ~S'H" te~-t l!lJM 9fi:t!f' t!lUC~ '~A.~~fI---"""'8U("~_'tlUI; IiIP t4--
otdEi Ii Idull f'1tR~-

The po~t"tion ut i:'o:f7.1er Sectior~ 7Pj~ rej.utine to :::.he referee t s 

report of slile ""od its '20ntentB -!~ ,::ontinlled ;.n Section 873. "(10. The 

portion relating to the motion to confirm the report is continued in Sec-

tion 873.720. The portion relating to the confirmation hearing is super-

seded by Section 873.730. 

Code of Ci vii Proc~dure § 785 (repealed) 

2, _, .~~mHl"m!d 13:; t!~ c:,~~r m'tlSt- be emepzd} 
directing the n~ferccs to exCClrle c~nveyallces and take securities 
pursuant to stich sa]t', wbich they are herery authorizPd to do. Such Ii;.../.. IN 
order may also ;;lv(' rlirection~ to them respecting the disposition of 
the proce.'ds of the sale. If the purchaser, after the confirmation of j If-I KG{)t.i,· 
the sale, refuses to pay the umotmt of his bid, the referees may again 
sell the property 3t any time to the highest bidder, and if allY loss is) 
occ3sion£,j tJ-. ,ert.>hY Ill. c rf'ferPes may recover. th. e amount of such 10. ss 
and I he cost from the bidder so refusing, or the refcI'e('s, without 

offltHtiMg It ~,+:~!tffijn"!>fH!€4ka-·fI;~"'il&Hhe !9ufelulseF fef 
HIe fdll"!>Rt sf hie "id, 

Comment. 'l'he portion cf fortller Section '785 providing for the court-

ordered conslIlI1Illation of sale i8 continued in SectIon Sn. 750(a). The 

portion aothorl.zing the order- to give directions concerning the disposition 

of proceeds is coni.inued in Section:1'73. 750(b). The por""ion of former 

Section 735 relatbg tn rc'fusal of thE ,)urch8.ser to delIver the proceeds is 

continued in SectIon 873.760. -20-



erne of Ci vH Procedure ~, 756 J.!'-,,~:!l 

2---
IHtV6 hi!: ii .. n lrtid "u~- of Hw Mde, k~+.iH('h ;~ fJlueh l~U", Uk Hfncr.J 

'1.11 _ 1rt{j( hi:' ll.l'pi[J' fEw ,.f) :n.:.H-+rqf--1:fl..,~·LC(l., of the gale itS be .. 
lung.; tu biir+:-

CClTilllent. The substance of former Section 7136 is continued in Section 

Code of Civil Procedu~'e § T~;'r (repealed) 

~. ---~ "-'-~'-.~.--------'--.. --.--.--~ The edh"C)fjli~C" "iU~! ~t ft"l'M8ea 11"1 the' 
--~'ltef<!o~-;'_"""""Meci:-"""""",*"oe....-!.........,~-..H.,.,.,..".",~~~lte-/ AU IN 
pro~crty in any way who sball have bdcn namc:d as parli{'..5 iu the- action: ~H1d ,,-gain's.1 all ~uch 

. parties and per~om; as were unknmvn, if the summons. W;lS sCl'vc-d by publicali(1l1. and ;\~ain!,t ~T~l~EOtli 
• all J- Cl98n~ t1luiHlil.g MRti!. thEM1, fir eil her ef thew, ami agaiii.lt ali perSBl1!t 1211\ :11(, lI"pet(tr~C!c4i 
- dee:eb '" hen .• 11', the et"ll"llllEe"tLllleftt of the m.-C;CJlJ. _ 

Comment. The portion of former Section 787 that provided for 

recordation of conveyancea is continued in Section 873.790• The portion 

of former Section 787 that specified the effect of the recorded con­

veyances is continued in Section 874.210, which is phrased in terms of 

the effect of the judgment. 

Code of Civil Procedure § 788 (repealed) 

~-----' 
i!l~ te 88 tlHh:ft9Wfl eWi'lep, SP t:e 8: 13epsstl wit1iSM:t Hte Etute, ~t he h~ 
no legal representative within it, the same must be invested in bonds 
sf this ,sf:ttte at 61 the Uuitea States, rap lhe I:n~A8Q~ sf tke ~efti8118 

Camnent. Fonner Section '(88 is superseded by Section 873.810. 
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C. Wi"", !\":'*'E\ ....... ~4i*'...PH_."'44'<~ .. t...:"'H-,-Gr 1"11911" 

un invc:.:tmcnt of any SUC~l procu:d8 is made f it mu..'>t be done, except At-I- IIlJ 
a~ hC'rein Ou)(. nvise 1.:r:::)\tidcD, in th''- nanw, 'Jf til(~ Clerk of tiu"l. county 
w!wI'e ! he !HI) .. e,"; al e libl, filld ill;, sUee<.'Ssors 10 emCf>, who must hold gTRI K£ Oli. T 
til .. IM" fep tRe HIT ftfl8 e.meAt af ,~t.ic"" illtepested, .. tlftjeet te 
till. m ~'1 !'If the en'" t 

Comment~ For.ner SDc'~ion 7g9 J :H'o'l:lding for securit.y in the name of the 

county cl~rk, is not. cont~.w~ ~d bBc~.use ·.:.t is outmoded. and inappropriate 

under modern cOLd.itions. 

Code of Civil Procedure § 799 (repealed). 

___ ":VheR t:teettpil?' is teJ'i8S '93' the 
I f ceo 0" It ~~it fttH.J the ft8ftie!'J inte,est€ti ifl 3tleh seetuity, ")1 ml ... ",'" ~. " ,~. 

instrument in writing, under their hands, delivered to the referees, 
agree upon th!' shares and proPOliions, to which tlll'Y are respectively 
<'l1titled. or when ,hares llnd pruportlOns have been prevIOusly ad­
judged by tbe Court, such s,'curith'S must be taken in the names of 
and payable to 1111' p~rties re'pcd,v<:>ly entitled thereto, and must w 
ddiu£ 14.H fa FiUF!'R P H,u!?8 U~RH 1R@ill peecifJt thepefep. St!eh n~lcc 
.meAt uns nOlQPipt JQlh;t iJ9 i"JV ll!Rwd aPR tll'alQ ur-ith !jIG gjerh. 

fi J../.. 
IN 

~7T2IK£oul 

Canment. Former Secti.on '190, providing for agreement of parties as 

to their sha.res, is not continued because it is unn",c~sBBry. 

Code of Civil-Procedure § 791 (repealed) 

~91.!.> 
"HiltZ- ft ,t.eHI'i1y il'i t-.jojj !J;.1 .. Qr by ""how 'it» iPVQShW}ut h m-?il]Q-, gpd 
bjs: SU(,C(I~SPl'S in f!fJil'e, mnst rC'"-('P!ve the itlter~t nnd principal as it 
bpCOlTll"S dw\ <.wd apply and inVl'st tile same as 1he CotHt may djr('ct; 
;md lnHsl di'p·:Y·;it with UK' Coun1y Treasurer a.U securities t;lken, and 

keep fin nccount in a LJO(lk provided and J~r'pf. rot' til at pUqlf)"I', ill 1he 
CJe¥k's afliep, in.';..'.? t.op Jftl.·IJE'OtiAr.t "By aU f-i :'11 [ lUi; ~I[ IHl.r't'!: tJ IH'ntn tl:RR 
fMBHt)8 ppeeiv-erJ ay l:iR1 t1~1 und the tii-lfJb:'Jtllml lIltl evt. 

~22-



clerk In rnaklng invenment£, i.s not contlnued because it is outmoded and 

inappropriate under ~,ode,.n ~or:di ti.cms. 

J92 .• 
'---._--

----~-- ~~'-- ~~_'t~-~·fH-~t-.R~~.f'R C',-i:-ili".' 1.w.. 
-nHltle eqw_'b~~H-~--pflt"ii?''-j ·ch.¥'\,"~mJ ~J')-tht'+'!"-ie~~'f'"'1"-~~ 
WiUlDut pn:juc~Jc~" tJ- Uw riLi:L; "l.ld inte-r~_'.'·Js of Sr::!il(' 0f H:cn, ;,-u-.{; a 
partltjon be f»rder;:d, til(' CCtil'" iil;(V ~1--1jl.:dr~i· ~'()n;,p('nS'tU'JI! to h( 
Ifl,rle by one p~--rty tu ~;J]nL',t ."': '..in ~l.q·l)Hllt C't t:L~ inc!jl,uWy; 1;1.-1 ~twh 
compr.nsation sba.a not :Jl3 ;'{'(ju:rcd to be '1uLif' t') othr'l':: .. ; b;l O\V.lICl'S 

unknown, nor by an ;niant, UJ,less it appears tllat sl1ch infant has 
personal property suincicnt fo,- tJmt purpose, and (hn I his inlcl'("t 
will be promoted thcI'C'by. And in all "m,es the Court hi,s powe,' to 
BUti'f"@ e8fAf}fJ'RfatQFY 3QJl1[t~l"H'!J;;1t hwt"'OOH the pgrtmeti'/e rH\P: ie:,", He 

eep8i8~ ~8 tAg emimu'y rH'iReip' .... ~ 8f et1HHy. 

/.tV 

Canment. The substance of the fir6~ sentence of former Section 792, 

relating to owelty, ifl cOfltinued in Sectioli 873.250. The substance of the 

second sentence, relahng to other "cw~ensatory adjustment, is continued in 

Section 872,1/40. 

Code of Civil Procedure~793 (repealed) 

___ 'lilwn 
the !!hare ef lh'l-iflfeHt is S(~, the :f1f'8s@@fifr-ef the !3uJe l¥.Ifl, he 1'ft'fd­
by tile referee makmg the sale to his general i,'llardian, or the special 
8<Y8:~il?di ilPfK~~.l-~-iJw a~r~j~:qrPfl'6::t~l"Ir;; fl,,- 5t-.CUliLy 

reflttipeti ey law 8F tli~(,B 131' 8P'tl[P sf thE 1261:11 ~. 

Comment. Former Section 793, relating to the proceeds of sale for the 

share of an infant 1 tn net. cuntinued because it is covered by other more 

general provisions. 



Code of Civil Procedllre § 794 (repealedt 

+94.-

~_?U'H'[j:H" "d''' .... 'fl.~ hl' .. !>I,jli, £I Ie the eWflufiy ami ma .. "ge. 
rnent of the estate of an in.s;me pcrsc.n. or olhel' r)(~J;'.;on adjudged in~ 
c;]pnhlt.~ of concluding Jlis own affairS: 1 whose' inh:l'Pst in rC'~tI property l1t..t /1() 
has bt'('n sold, may J.·t~('C'lV(~ in bel131f of such person ilis :':ihare of the 
proc(·r~.s of sneh r('al pI'npr~l'iy frn~n Ow !'f'fen~, on exccutjn~ with 
sullicient scm'tiC', alJ unciel'i"j;ing approved by a ,Judge of tIll' ·C;ourt. .) Tf(IKk-oU( 
that Iw will f<dthfully disf'hal',1;" t!", tl1Jst !'epos('(] in him. and will 
r~NROI' a h'H8 ClHfl lucl. H8Po:mt ls the ftC"'':19H ultiUed SF til hi~ leg,",} 0-

Pt: fit r ,Rlituti no-. 

Comment. Former Section 794, relatIng to the proceeds of sale for 

the share of an incanpetent, is not continued because it is covered by 

other more general provisions ~ 

Code of Civil Procedure § 796 (repealed) 

J9~.) 
The esab sf ~BI1itjeR, iReiHrJiRg' p@Ht"IOHa9Je eeuRsp.1 fees, en 

pended by the plaintiff or ~ithel' of the dl'fendants, for the common 
benelit. fees or I of j l'efere('s. and oU"'r disbursements. must be paid 
by the parlies respectively entitled to share in the lands divided, in 
proportion to their respcc!h'e interests therein, and may be included 
and specilied in the judgmenl In that case they shall be a lien on the 
several shares, and the judgmt'nt may be enforced by execution 
against such shart'S, and against other property held by the respec· 
tive parties. When, however, litigation arises between some of the 
tJe:rti[J![oJ 8f1JZIJ !be C8urt R18Y rSflHiF€ tRe €Hp@MBe sf 8t-lek litigfltjs'R Ioe 
he tJRiei h~r tI1e PR:l'U~) t~P('etgl Ol~ BRy etC tRQRI. 

IIU 

gTRIK£OU( 

Comment. The porU.on of t'OI'lller Section 796 relating to the coats of 

partition expended for the common benefit is continued in Section 874.010. 

The portion reqLliring payment by the parties in proportion to their 

interests is continued in Section 874.030. The portion requiring inclusion 

of costs in the judgment is superseded by Section 874.110, requiring 

inclusion only of unpaid costs. 

The portion of fOI'lller Section 796 provJ.ding for a lien for costs is 

continued in Section 874.120. The portion providing for execLltlon to 

enforce the costs 1s continued in Section 874.140. 
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lion of expenses c.i"' 1 .. 1J~igatt(ln between only som~ of she parties is continued 

in the general provisJon fOl' equl.t!\ole apport:onmen: of Section 8711.030. 

Gode of Cl.': il Procedul'c J '''90 (r"p~a l"cl l 
~. 

~.I,"'-rr+lMj ('IL<, r '1,[0"118 Sf 1"'¥¥(~IHoR+RI"'(, Reel'! l\l'uec 
·':'..ril:--" T'l'u:-.c"",]tl,{l or dvfl.'n·'!'crl. hy ,m? [)H(; df !h(~ tenants 1:1 comP.1011, 
il)r ~lll' rJn~!('Ul(':;. cnnfiiT;;atifiH, O!' ilPrfn'ling of tl~(· title, or ;;c1ting 
ill,) hntil~,rl;p-i'.",,;, f';' rn;(Li;l':-": D ~'in"",'(·.",' "W .<':,Ul'V'(:l).'.<:; of the ('slntf: p~J.rU­
lWnVtl. nIt' Col!:t >t)ail j~;l(Jn' to' iLl:" par:k-s (0 thc" nctinn, ''''ho l1QVe 
l"lid 1h~) ;'\.j;:'!I-"::l' of s:!c!t ~lf:r~:'lfi!~n or ether prot't'edJr:L~Sr .all tLe ex~ 
i){'ns~'s IL·(·!-,;~·;)rii:··' in'·."\.UTC.-l. t:lI'l'l'm, f":"':"'l'pt CDut1s(l-l fr'C's. which ;sb:11] 

h;:\"I~ ai"'qwd f,l 1lll' nJnlnmll bl"ndit of the ntilcr tL'll11nls ill cOinrnoIl, 

willi interest thereon from the date of making the s~icl expn,ditHr,.;,. 
and in the same kind of money expended or paid, and the sume must 
be pleaded and allowed by the Court, and included irl the flll~l judg­
ment, and shall be a lien upon the share of (,ach tenant respectively. 
in flt o~eFti6n ~e 'his iHteI"tst, 8ft!! shall Be eflfareea in 1J4e SElRff!! FR:!ilH 
HeF 8S tails"'! eests ef fjBriitieft aye 't:&1le6 Mia eeUeetea. 

Comment. The first portion of former Section 798 relating to the 

expenses for ttJe CC1lllnon benefit of prosecutIng or defending other actions 

is continued in Section 874.010(e). The provision relating to reimburse-

ment "in the same kind of money" is not continued because it is obsolete. 

The provision relating to pleading the expenses is not continued because 

the general procedure for allowance of ~osts is adequ~te. 

The last portion of former- Section 798 relating to enforcement of the 

costs allowed is continued in Sections 374.110 (unpaid costs included in 

judgment), 874.120 (nonpayment lien), 874.130 (enforcement of lien), and 

87) •• 140 (execution to enforce judgment)., 



/ 

c:: i6~SiH'y to hare al'l aQ;;:I'&O!t·"f title, flalj"y o{ HUe lflsIIP -) 

£IDee or certiftcate of title of the, pic>perty to be partitioned. or a liti. 
gation report or gllara.n!eo:o Hl! to the f'ec''SSary parties to th,· action, 

thc pJaintiff may procure one before commencing the action, and I 
may, in his complaint state that. he has d,me so, 'ind that H.e abstrr,ct, ' 
policy, (,{Tlif'catc, report or gunrantpe is subject to the inspection a\~~ ~ 
use of all the par-ties to the:' action, ileslgnating a place where it w.1l 
be kept for ~uch inspcctior.. Otilerwj';e tile court may, uptct' applica­
tion ,)f any 'Joe ot thp prU'fjf:~), auilicrize him to procure an abstract, '( 
policy, certifkate, report or guamn(ec, which, when nmde, shall be . 
kept at wme pbee r!esignated by the ,;ourt for the inspection and Ulie 

at all parties, a'lY c,f whom is entitled to make a 'Xlpy th!!i'Cof. The 
""pense roasonahly it'cunro in procuring such abstract, policy, certifi­
cate, l'crlorl or g:uaTantce mus! be allow.ld to the pa.rty incu:"ring it, 
with interest thcrpon from the commencement of the action, if It had 
BetH ftt eeMFeti iiefere that tiffle, sUter!; iBe ffeM the Hme ef :P8!'m8Rt. 

/l-AI-
IN 

81R1/<£DCJ..i 

Comment, The portio'1 of former Section '799 permitting the parties 

to obtain a title report Is superseded by Section 972 .220. The portion 

allowing the expense of "he title rep.:lrt as part of the costs of partition 

is continued in Section 874.010(d). 

Code of Civil Procedure § ~ (repeliled) 

899, 
C:=-Thn pfWli'RHt JntAnt.iARPS-f.A Hw jaSlt f'feeedillg :"'!eetil'1" HUI, 

l~', nld;.},'; iJ,"" an) comp·C'"1l'nt ::i.f'archo:r of rC!1:'ord'<':;:l and n[~d n'Jt be cer~ 
t 11)[><1 by ti1e n'.'{:o)'(!cr or "U!f'r officrr, but instead Ule1'rof it must be 
VPl'ilied by the affidavit of (he [I<'1',on making it, to the erfed that Ile 
heJie. fa it tB as @SFPI!et; inti tlie EtllRE' lfiflY Be eClTretf'd frmn HR'I: 
t8 tiR'l1!! jf {tn-nut jHBOl'l!@9t, yndcp the aireetisH of the CsyrL 

Comment. Former Section 800, relating to the searcher of records and 

correction of a t.itle report, is not confinued because it is outmoded and 

inappropria t .. under mod .. rI1 conditions. 
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Code of Civl.l Procedure § gO] (repealed) 

~ ] .. V+'j1fl'l1 9t::1! dtllillh Un pI0,.,!4.S'< 

of the aclil>Jl HI!' flartitiEIIl, aH)' oU.bmTe!>lent. dmH I",<'<'e """11 lli!uh ~ /t)...1-. /I!) 
und"l' ih~ direction of the Court or the Judge 11101'<,of, by a pal'ty !]TRrK£Ol4,'r" 
tilt] ttc . 1P1~el cot IMWJt Ie nlle l. fa tJleYCBIl fl'Btll t.ht tmH oj mnhlll;, 
~t.len ei~LHt'Je!.11ents. 

Canment, The substance of former Section 801 is continued in Section 

874.020. 
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