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Memorandum The60
Subjects BStudy 23 « Partition Procedure

Attached to this memorandﬁm is & redrafted version of the partie
tion statute {n {ts most recently revised form. We hope at the
November 1974 meeting to pick up our review of the redrafted statute
commencing with Section 873.730 and continue on to the end of the
statute, Then, 1f time remains, we will review the first part of the
statute and, finally, oonforming amendments,

Respectfully submitied,

Nathanlel Sterling
8taff Counsel



405-919

CODE OF CIVIL PROCEDURE
PART 2. CIVIL ACTIONS
TITLE 10.5. PARTITION QF REAL AND PERSOWAL PROPERTY

CHAPTER 1. GENERAL PROVISIOWS
Article 1. Preliminary Provisions
§ 872,010, Definitioms
§ 872.020. Scope of Title
§ 872,030, Rules of practice in partition actions
Article 2. Powers of Court
'§ 872,110. Superior Court
§ 872.120. General authority to hear wotions and make orders
and decrees
5 872.130, Temporary restraining orders and injunctions
§ 872,140. Compensatory adjustment

CHAPTER 2, COMMENCEMENT OF ACTION
Article 1. Complaint and Lis Pendens
§ 872,210, Persons authorized to commence partition actiom
§ 872.220. Title report
§ 872.230. Contents of complaint
§ 872.240. Joinder of property
§ $72.250. Lis pendens
Article 2. Summons
§ 872.310. Summons
§ 872.320. Requirements where service is by publication
§ 872.330. Publication as t¢ certain defendants
Article 3. Answer
§ 872,410, Contents of answer
§ 872,420, Requlrements where defendant is lienholder
§ 872,430, Pleading hardship and oppression
Article 4, Parties '
~§ 872.510. Mandatory joinder of defendants
§ 872.520, Where defendant is unknown or ilnterest uncertailn
§ 872.530. Where defendant is deceased
§ 872.540. 011 and gas interests
§ 872.550. Permissive joinder of "all persons unknown"
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CHAPTER 3.

Article 1.

Article 2.

Article 3.

CHAPTER 4.

Article 1.

Article 2.

CHAPTER 5.

TRIAL

§ 872.610,
§ 372.620.
§ 872.630.
§ 872.640.

§ 372.710.
§ 872.720.
§ 872.730.

§ 872.810.
§ 872.820.
§ 872.830.
§ 372.840.

REFEREES

§ 873.010.
§ 873.020.
§ 873.030.
§ 873.040.
§ 873.050.
§ §73.060.
§ 873.070.
§ 873.080.
§ 873.090.

§ 873.110.
873.120.
873.130.
873.140.
873.150.
873.160.

W &

wn tth

Determination of Interests of Parties

Court may determine interests
Where determination of interests necessary
Determipation of interests of lienholders

Interests of unknown partiles

Determination of Right to Partition

Court determination of right
Interlocutory judgment of partition
Partial partition

Determination of Manner of Partition

Division of the property

Sale of the property

Partlal division and sale

Disposition of property subject to express trust

General Provisions

Court authority

Referees for division and sale

Three referees in place of one
Appointment of person selected by parties
Fersons disqualified as referee
Authority of referee

Petition for instructions

Disposition in accordance with law

Designation of public and private ways

Contracts of Referee

Sexrvices of third persons

Employment of attorney

Employment of surveyor

Employment of auctioneer

Contract for third-person services may include interest

Referee not iiable on contracts

DIVISION OF THE PROPERTY

§ 873.210.
§ 873.220.
5 8?3- 230-

Diviaion by referee
Division involving improvements
Division involving purported conveyance
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873.240. Division by distinct lot or parcel

873.250. Qwelty

873.260, Liens

873.270, Unknown owners

373.280. Referee's report of division

373,290, Confirmation of report and entry of judgment
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CHAPTER 6. SALE OF THE PROFERTY
Article 1. HManner of Sale
§ 873,510. Sale by referee
§ 873.520. Determination of public or private sale
§ 873.530. Public or private sale of part of property
Article 2. Sales Procedures

§ 373.600. Procedures agreed to by parties

§ 8?3.610. Court authority in sale

§ 873.620. Sale of property separately or as unit

§ 873.630. Credit sales

§ 873.640, Manner of notice of sale

§ 873.650. <Contents of notice of smale

§ 873.660. Sale of perishable property and securities
§ 873.670. Conduct of sale at public auction

§ 873.680. Conduct of sale at private sale

§ 873.690., Persons ineligible to purchase at sale
Article 3. Consummation of Sale
§ 873.710. Referee's report of sale
§ 873.720. Motion to confirm report
§ 873.730. Confirmation hearing
§ 873.740. Determination of amount of in-court offer‘without
regard to agents' commissions
§ 873.750, Court order for collection of proceeds and transfer
of property
§ 373.760, Refusal of purchaser to deliver proceeds
§ 873.770., Taking setoff from party purchaser
§ 873.780. Court authority at closing
§ 373.790. Conveyance of the property
Article 4. Diaposition of Proceeds of Sale
§ 373.810. Court order of disbursement
§ 873.820. Application of proceeds of sale

-iii-



873.830. Exhaustion of other security of lienholder
873.840. Set-off in lieu of payment of estate for life or years

©wn uhn um

873.850. Treatment of successive estates

CHAPTER 7. PARTITION BY APPRAISAL

873.910. Agreement of co-owners to partition by appralsal
873.920. Contents of agreement

373.930. Court épproval of agreement

373.940. Referee

873.950. Court confirnation of referee's report

573.960. Effect of agreement
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873.970. Relation of agreement to other remedies

CHAPTER 2. COSTS OF PARTITION
Article 1. Allowance and apportionment of Costs of Partition
§ 874.010, Costs incurred for common benefit
§ 874,020, Interest on disbursements
§ 874.030. Court apportiomment of costs
§ 874.040. Apportionment involving future interests
Article 2. Payment of Costs of Partition
$ 874.110. Payment by parties
§ 874.120. YNonpayment lien
§ 874,130. Enforcement of lien
§ 874,140, Execution to enforce judgment

CHAPTER 9. JUDGMEWT
574.210. Persons bound by judgment
874,220. Persons not bound by judgment
874.230. Holder of lien known to plaintiff
B74.240. Effect of death or incompetency of party before
judgment
§ 874.250. Effect of conveyance before judgment
OPERATIVE DATE; APPLICATION TO PENDING ACTIONS
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405-781

CODE OF CIVIL PROCEDURE

PART 2. CIVIL ACTIONS

TITLE 10.5. PARTITION OF REAL AND PERSONAL PROPERTY

Comment. The Code of Civil Procedure provisions relating to
partition were formerly found in Chapter 4 (commencing with Sectiom 752)
of Title 10. The partition provisions have been moved to a new Title‘
10.5 (commencing with Section 872.010).

405-783

CHAPTER 1. GENERAL PROVISIONS

Article I, Preliminary Provisions

§ 872,010, Definitions
.8?2.010. As used in this title:

(a) "Action" means an action for partition under this ticle,

(b) "Guardian" includes conservator.

(c) “Lien" means a mortgage, deed of trust, or other security
interest in property whether arising from contract, statute, commimn law,
or equity.

{d) "Property' includes real and personal property and any right,
title, estate, lien, or other interest therein.

(e) "Remainder" includes reversion, reversionary interest, right of

entry, and executory lnterest,



§ 872,010

(f) "Title report” means a preliminary report, guarantee, binder,

or policy of title insurance.

Comment. Section 872.010 provides definitions for terms used
throughout the Partition Act.

The term "lien" is defined broadly in subdivision (c) to épply to
any encumbrance on property, including security interests in personal
property.

The term “title report" in subdivision (f) is drawn using the
terninology employed in the title insurapce industry.

405-782

§ 872.020. Scope of title

872.020. This title governs actions for partition of real property
and, to the extent applicable, actions for partition of personal prop-

erty.

Comment. Section 872.020 is derlved from the second sentence of
former Sectlion 752a., Owners of both real and personal property may
malntain a partition action. See Section 872.210., This title dnea.not
apply to property divisions under the Family Law Act or in other cases

specifically governed by other statutes.



405-785 § 872.030

§ 872.03G. Rules of practice in partition actions

872.030. The statutes and rules governing practice in civil
actions generally apply to actioms under thils title except where they

are inconsistent with the provisions of this title.

Comment., Section 872,030 makes clear that, although partition is
nominally a civil action, this title contains some speclal procedural
provisions that apply to partition despite general rules to the contrary.
For exauple, the partition provisions governing referees apply ‘in partition
actions notwithstanding any general provislons to the contrary that
might be found in Chapter 6 (commencing with Section £38) of Title 8 of

Part 2 of the Code of Civil Procedure (references and trials by referees),

405-793

Article 2. Powers of Court

§ 872.110. Superior court

872,110, The superlor court has jurisdiction of actlons under this

title.

Comment. Section 872.110 continues a portion of former Section
7155,

405~461

§ 872.120. General authority to hear motions and make orders and decrees

872.120, 1In the conduct of the action, the court may hear and
determine all motions, reports, and accounts and may make any decrees

-3=



§ 872.120

and orders necessary or incidental to carryilng out the purposes of this

title and to effectuating 1its decrees and orders.

Comment. Sectlon 872.120 is new. Generally, its purpose is to
give the broadest possible statutory authorization to powers that the
court, to a large extent,.probably already had. The succeeding sections
of thls article elasborate on, but do not exhaust, the court's power in
partition actions. While partition actions in California are a creature
of statute (Capuccio v. Calre, 207 Cal. 200, 277 P. 475 (1932)), they

are nonetheless equitable in nature (Elbert Ltd. v. Federated Income

Properties, 120 Cal. App.2d 194, 261 P.2d 783 (1953)), and the statutory
provisions are to be liberally construed in ald of the court's juris-
diction. See Sections 4 and 187.

Note. Mr. Cooper states that this section "should enable the
referee to apply for orders where the parties will not cooperate and are
hostile to the action.” We note that the referee is authorized to

petition for instructions by Section 873.070, which should satisfy Ur.
Cooper's concern.

Mr. Cooper also suggests that the court be able to set motions and
the like for hearing on its own motion. This, we think, 1s unnecessary.

405-794

§ 872.130, Temporary restraining orders and injunctions

872.130. The court may issue temporary restraining orders and
injunctions, with or without bond, for the purpose of:

{(a) Preventing waste.

(b) Protecting the property or title thereto,

{c} Restraining unlawful interference with 2 division or sale of

the property ordered by the court.



§ 872,130
Comment. Section 872.130 is new. It glves the court authority to
take the protective steps described without having to rely either upen

its contempt powers or the general provisions as to temporary restraining

orders and injunctions.

405-799

§ 872.140. Compensatory adjustment

872.140. The court may, in all cases, order allowance, accounting,
contribution, or other compensatory adjusiment among the partles ac-

cording to the ordinary principles of equity.

Comment. Section 872,140 continues the substance of the last
sentence of former Section 792. It makes clear the court's authority to
order compensatory adjustment for such items as common improvements,
unaccounted rents and profits, and other matters for which contribution
may be required. For a provision for payment of owelty in cases of
unequal division, see Section 873.250.

Note. The staff has not been able to discover any California cases
dealing with the statutory authority to make compensatory adjustment.

For purposes of clarity, we have added some illustrations of specific
types of cowmpensatory adjustments.



405-842 § 872,210

CHAPTER 2. COMMENCEMENT OF ACTION

Article 1. Complaint and Lis Pendens

§ 872.210. Perscons authorized to commence partition action

872.210. A partition action may be commenced and maintained by any
of the followilng persons:

{a) A co-owner of personal property.

(b) An owner of an estate of inheritance, an estate for 1life, or an

estate for years in real property.

Comment. Subdivision (a) of Section 872.210 continues the first
portion of former Section 752a relating to personal property.

Subdivision (b) supersedes the first portion of former Section 752
relating to real property. Under subdivision {(b), an owner may seek
partirion whether or not he 1s a joint temant or tenant in common. He
may, for example, be a sole life tenant seeklng partition as against the
remalndermen or wvice versa. It should be noted, however, that neither a
cotenant nor a person seeking partition as between successive estates is
entitled to partition as a matter of right. See Section §72.710.

The provision formerly found in Section 752 for partition by a
lienholder "on a parity with that on which the owner's title is based"
is not continued. The provislon was of extremely limlited application
and was an exception to the rule stated in this section that only a
substantial property interest is entitled to demand partition. TBE LAW
REVISION COMMISSION PARTICULARLY SOLICITS COMMENTS CONCERNING THE DE-~
LETION OF THE LIEN PROVISION FROM FORMER SECTION 752.



405-843 § 872.220

§ 872,220, Title report

872,220, If 1t 1s necessary to have a title report:

(a) The plaintiff may, prior to commencing the action, procure a
title report and shall in the complaint indicate he has done so and
designate a place where it will be kept for inspection, use, and copying
by the parties.

(b) The court may, upon application of a party, authorize him to
procure a title report and shall designate a place where it shall be

kept for inspection, use, and copying by the parties.

Comment. Section 872.220 is derived from former Section 799. For
a definition of “title report,” see Section 872.020. Provisions relat-
ing to the title report formerly found in Section 800 are omitted. For
allowance of cost of procuring the title report, see Sectlon 874.010.

Note., Mr. Swift notes that the matter of ''copying" raises the
question of the responsibility of the title company to any copier. The
staff assumes that there is no responsibility since there is no privity

of contract between the title company and the copier. Perhaps a sentence
should be added to clarify this point.

405-800

§ 872.230. Contents of complaint

872.230. The complaint shall set forth:

{(a) A description of the property that is the subject of the action,
In the case of tangible personal property, the descripticn shall iaclude
its uvsual location, In the case of real property, the description shall
include both its legal description and 1lts street address or common

deslignation.



§ 872.230

(b} All interests the plaintiff has or claims in the property.

(c} All interests of record or actually known to the plaintiff that
persons cother than the plaintiff have or c¢laiw in the property and that
the plaintiff reasonably believes will be materially affected by the
action, whether the names of such persons are known or unknown to the
plaintiff.

{d) The interests as to which partition is sought and a prayer for
partition of the interests.

(e) Where the plaintiff at the time of filing the complaint seeks a

sale of the property, an allegation of the facts justifying such relief,

Comment. Section 8§72.230 is new. In addition to the information
required by this section, cother information may be necessary. See,
e.g., Section 872,220 (information relating to title report}.

Subdivision (a) requires a description of the property that is the
subject of the action. It should be noted that several properties may
be jolned in one complaint even though located in different councies.
See, e.g., Murphy v. Supericr Court, 138 Cal. 69, 70 P. 1070 (1902).

And, real and persconal property mav be jolned Iin one actlon. Sectlon
B872.240. 4s to joinder of property under varying ownership, see Middlecoff
v. Cronise, 155 Cal. 185, 100 P. 232 (1909).

Subdivision (b) requires an allegation of all the plaintiff's in-
terest 1n the property, including such interests as liens. For interests
sufficient to maintain the action, zee Section 872.210.

Subdivision {c) supersedes the first portion of former Section 753.
Uniilke the former provision that required all interests to be set out
regardless whether the inter2sts would be affected, subdivision (¢)
limits the requirement to only those interests the plaintiff reasonably
believes will be materially affected. Incorporation of a title report
should be sufficient to satisfy this requirement as to recorded interests

but not as to unrecorded interests known to the plaintiff.



§ 872.230

Parcition of some or all of the interests 1in the property may be
obtained. Subdivision (d) requires the plaintiff to make an election
and to indicate which 1nterests are intended to be affected by the
action. For provisions relating to parties defendant, see Article 4
(commencing with Section 872.510).

Subdivision {e) requires an allegation of facts justifying a sale
of the property only where the plaintiff seeks sale in the complaint.
There is no requirement that the plaintiff elect division or sale at the
time of filing the complaint.

405-802

§ 872.240. Joinder of property

B72.240. Real and personal property may be partitioned in one

action.

Comment. Section B872.240 continues the last sentence of former
Section 752a,

Note. #Hr. Cooper writes: '"Jolnder should be permissible of all
persons claiming interest in both the real and personal property in-
volved. It could be considerable hardship on a person claiming an in-
terest in personal property only to slt through a long procedure where
the main issue 1s the real property."

405-803

§ 872.250. Lis pendens

872.250. (a) Immediately upon filing the complaint, the plaintiff

shall record a notice of the pendency of the action in the office of the



§ 872.250

county recorder of each county in which any real propetty described In
the complaint 1s located.

(b) If, thereafter, partition of other real property is sought in
the same action, the plaintiff or other person seeking such relief shall
immediately record a supplemental notice.

{c) If the notice is not recorded, the court, upon its own motion
or upon the motion of any party at any tilme, shall order the plaintiff
or person seeking partition of the property, or another party on behalf
of the plaintiff or other person, to record the notice and shall stay
the action until the notice is recorded. The recordation shall be at
the expense of the plaintiff or other person seeking partition of the
property.

{d) From the time of filing the notice for record, sll persons
shall be deemed tc have notice of the pendency of the action as to the

property described in the notice,

Comment. Subdivisions (a) and (d) of Section 872.2590 continue pro-
visions formerly found in Section 755. The detailed listing of the
contents of the 1is pendens formerly found in Section 755 is omitted
since Section 409 covers this matter.

Subdivision (b} 1s new. The duty under subdivision (b) is upon the
person jolning the property to record the 1is pendens; this might be
elther the plaintiff or a cross-complainant.

Subdivision {c¢) is new. The recording of the 1lis pendens 1s an
essential step in the partition action. Prompt recording enables the
court to deal with the title with certainty. The person required to
record might be either the plaintiff or a ctress-complainant.

Note. Mr. Cooper comments: 'Is lis pendens jurisdictional as in
qulet title or is 1t merely a convenience for binding subsequent vestees?

I thick that 1is pendens should be mandatory and be fiied within 10 days
after filing the complaint.”
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405-805 § 872.310

Article 2. Suumons

% 872.310. Summons

872.310. (a) The form, content, and manmer of service of summons
shall be as in clvil asctions generally.
(b) Service on persons named as parties pursuant to Sections 872.530(b)

and 872.550 shall be by publication pursuant te Section 415.50.

Comment. Section 872.310 supersedes former Section 756.

The provision of former Section 756 that the summons must contaln a
description of the property is not continued since the property will
already be described in the complaint that accompanies the summons. See
Section 873.230(a).

The provision of former Sectlon 756 that the summons be directed to
all persons 'named" as defendants is continued in subdivision (a) which
incorporates the general provisions governing the contents of summons in
civil actions. See Section 412,.20(2)(requiring the summons to contain
the names of the parties to the action).

Subdivision (b) makes clear that, where unknown parties or heirs
are involved, service must be by publication. For additional provisions

relating to service by publication, see Sections 872.320 and 872.330.

405-806

§ 872.320. Requirements where service is by publication

872,320. VWhere the court orders service by publication, it shall
further order that:

(2} The plaintiff post, not later than 10 days after the date the
order 1s made, a copy of the summons and complaint on the property that

is the subject of the action.

11



§ 372,320

{b} The plaintiff record, 1f not already recorded, a notice of the
pendency of the acticn.

(c) The publication describe the property that is the subject of
the proceeding in a manner reasonably calculated to give persons having

an interest 1in the property actual notlce of the action.

Comment. Section 872,320 supersedes former Sectlion 757. While
publication will be pursuant to Section 415.50, subdivisions (a) and (b)
are new requirements that supplement the publication provisions of
Section 415.50 in order to increase the likelihood that persons interested
in the property will receive notice of the proceeding. Subdivision (c)
continues a comparable provision in the last sentence of former Section
757,

Note. The requirement in subdivision (¢) of publication "in a
manner reasonably calculated . . .” 1s included to satisfy due process
requirements. An copen-ended provision such as this, however, may create
title problems. Perhaps subdivision (c)} should make express provision
for publicatlon of street address or other common designation.

Mr. Swift suggests insertion of language from Civil Code Sectilon
2924f (relatiag to notice of sale under the power of sale contained in a
deed of trust or mortgage): '"In addition to any other description of
the property, the notice shall describe the property by giving its
street address, if any, or other common designation, 1f any.’ The Civil
Code provision alsc excuses error or noncompliance if a legal description
of the property is given.

405--807

§ 872.330. Publication as to certain defendants

872.330. (a) Where the court orders service by publication, the
publication may:

{1} Name only the defendants to be served thereby.

{2) Describe only the property in which the defendants to be served
thereby have or claim interests.

-12-



§ 872.330

(b) Judgment based on fzllure to appear and answer following service
under this section shall be conclusive against the defendants named in

respect only to property described in the publicationm.

Comment. Section 872.330 is pnew. It is derived from Section
1245.2 (éminent domain).

Note, Mr. Cooper states simply that this sectlion “should be elimi-
nated."

405-808

Article 3. Answer

§ 872.410. Contents of answer

872.410. The answer shall set forth:
(a) Any interest the defendant has or claims in the property.
(b) Any facts tending to controvert such material allegatioms of

the complaint as the defendant does not wish to be taken as true.

Comment. Section 872.410 continues portions of former Section 758,
The provision of former Section 758 that the defendant's failure to
answer within the time allowed by law would result in the allegations of
the complaint being taken as true 15 continued in Section 431.20. It
should be noted that the requirement in subdivision (a) that the defend-
ant list his interest In the property includes liens as well as other
interests cluimed by the defendant.

-13-



405-809 § 872,420

§ 272.420. Requirements where defendant 1s lienholder

872.4290. (a) Where the defendant has or claims a lien on the prop-
erty, his answer shall set forth:

(1) The date and character of the lien.

(2} The amount remaining due thereon.

(3) If there is any additional security therefor, its nature and
extent.

(b} 1If the deferdant fails to disclose any additional security, he

shall be deemed to have waived his llen on the property.

Comment. Section 872.420 continues a portion of former Section
758.

Note. Mr. Swift indicates one situation where the lien waiver pro-
vision may be unduly harsh: "Where the defendant's lien arises from a

recorded abstract of judgment, he would have to obtain a title report to
determine what other property it might be a lien oa."

405-810

§ 872.430. Pleading hardship and oppression

872,430, If the defendant opposes the partitlon on the ground 1t
would be inequitable under ithe circunstances of the case, he shall so
Btate in his answer and shall set forth the facts upon which he relies

to egtablish the Inequity.
Comment. Sectlon 872.43C is new. It implements the general excep-

tion to the right to particion in cases of inequity. The defendant has
the burden of proof on this issue. Sze Section 872.710,.

~14-



405-811 § 872.510

Artlcle 4. Parties

? 872.510. Mandatory joinder of defendants

872.510. The plaintiff shall joln as defendants in the actlon:
(a) All persons having or claiming a lien, of record or actually
known to the plaintiff, upon the property or part thereof.

(b) All persons having or clailming interests as to which partition

is sought.

Comment. Subdivislon {(a) of Section 872.510 supersedes former Sec-
tion 754. Subdivision (a) converts the rule of Section 754 (no person
having a lien or “coavevance' need be made a party unless of record) to
an affirmative joinder requirement while limiting it to liens and extend-
ing it to persons not of record but known to the plaintiff. For the
effect of fallure to joln a recorded lien, see Sectlon 874.220; for the
effect of failure to join liens actually known to the plaintiff, see
Section 874.230. For the definition of “lien,” see Section 872.020.

Subdivision (b) 1s new. This provision is elaborated in the suc-
ceeding sections of this article.

It should be noted that joinder of other parties may be necessary
under Section 389 {mandatory joinder)}.

Hote. The required joinder of all liens in subdivision {a) is
derived from existing law. It should be noted, however, that the policy
of maendatory jolnder of such Interests is rather inflexible and appears
to oppose the policy of the Commission expressed in subdivision (b)
perultting the plaintiff to choose the interests he wishes to affect and

to determine whether he wants the property sold free of or subject to a
lien.,
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405-812 § 872.520

§ 872,520, Uhere defendant is unknown or interest uncertain

272,520, {a) If the name of a person described in Section 872.510
is not known to the plaintiff, or if the ownership or the share or
quantity of the person's interest is unknown, uncertain, or contingent,
the plaintiff shall so state in the complaint and shall name as parties
all persons unknown in the wammer provided in Section 872.550,.

(b} If the lack of knowleﬁge, uncertainty, or contingency is caused
by a transfer to an unboru or unascertained person or class member, or
by a transfer in the form of a contingent remainder, vested remainder
subject to defeasance, executory interest, or similar disposition, the
plaintiff shall also state in the complaint, so far as is known to him,
the name, age, and legal disability (if any) of the person in being who
would be entitled to ownership of the interest had the contingency upon
which his right depends occurred prior to the commencement of the action.

{¢c) The court shall upon its own motlon or upon wotlon of any party
make such orders for jolnder of additional parties and for appointment
of guardlans ad litem pursuant to Sections 372, 373, and 373.5 as is

necessary or proper.

Comment. Section 872.520 is derived from the last portion of
former Section 753, Subdivision (a) incorporates the requirement, for-~
merly found in Section 756, that "“all persons unknown'" be joined.
Subdivision (b) adds the requirement of an indication of possible ad-
ditional parties, and subdivision (c) provides for joinder of such
parties and protection of their interests.

Note. Mr. Elmore believes that the portlon of subdivision {a) per-
mlitting the plaintiff to state that the name of a party is not known to

him should be deleted. If it is kept, he feels it should be expanded to
prevent abuse:

w16



§ 872.520

The problem is the thorny one of what efforts a plaintiff must make
to ascertaln names of owners. The fact that the plaintiff does not
kanow the name of B, a remainderman with an absolute estate, should
not be sufficlent to use the publication mwethod. At the minlwum,
such allegation should be permitted only after affidavit of due
diligence, and the Doe procedure should be used. On the other
hand, if the name is not known because the interest is contingent,
new (b) is intended tc take care of this situation.

405-313

§ 872.530., Where defendant is deceased

872.530. (a) If a person described in Section 872.510 is dead and
the plaintiff knows of a personal representative, the plaintiff shall
join such personal representative as a defendant,

{b) If a person described in Section 872.510 is dead, or is be-
lieved by the plaintliff to be dead, and the plaintiff knows of no per-
gonal representative!:

(1) The plaintiff shall state these facts in an affidavit filed
with the complaint.

{(2) The plaintiff may join as defendants "the testate and intestate

successors of (naning such deceased person), deceased,

16

and all persons claiming by, through, or under said decedent,” naming
them in that manner.

{3) Where 1t is stated in the affidavit that such person is believed
to be dead, the plaintiff may join such person as a defendant, and he

may also join "“the testate and intestate successors of

{naming such person) believed to be deceased, and all persons claiming
by, through, or under such person,’ naming them in that manner.

Comment. Section 872.530 is new. It is derived from Section
1245.3 {eminent domain).
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405-815 § 872.540

% 872.540. 011 and pgas interests

§72.540. Uhere property 1s subject to a lease, community lease,
unit agreement, or other pooling arrangement with respect to oil or gas
or both, the plaintiff need not join as defendants persons whose only
interest In the property is that of o lessee, royalty-owner, lessor-
owner of other real propexty in the community, unit, or pooled area, or
working interest ownetr, or perscons claiming under them, and the judgment

shall not affect the interests of such persons not jolned as defendants,.

Comment. Section 872,540 continues the substance of former Section

753.1.
Note, IMr. Cooper states that this section "is bad. There is no
agsurance that the holder of a master lease will inform the sub-lessees,

royalty claimants, etc. of a pending action. These persons should re-
ceive some kind of notice of the proceeding."

405-817

§ 872.550. Permissive joinder of "all persons unknown"

872.550. The plaintiff may, in cases where partition is sought as

to all interests in the property, joln as defendants "all persons unknown

' naming them in that manner.

claiming any interest in the property,’

Comment. Section 872.550 is new. It is derived from Sectlion
1245.3 (eminent domain) and provides a means whereby the plaintiff may
give the partition action an in rem effect. For provisions relating to
service by publication, see Section £72.320. For the effect of the
judgment, see Section 874.210.
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405-818 § 872.810

CHAPTER 3. TRIAL

Article 1. Determination of Interests of Partles

§ 872.610. Court may determine interests

8#72.610. The interests of the parties, plaintiff as well as

defendant, may be put in issue, trled, and determined in the action.,

Comment. Section 872,610 continues the substance of the flrst
portion of formér Section 759. The section makes clear that the court
may resolve any title disputes in the course of the proceeding where
placed in issue by answer of a defendant or cross-defendant. Cf., Section

872.410 (answer)}.

405-819

§ §72.620. Where determination of interests necessary

872.620. To the extent necessary to grant the relief sought or
other appropriate relief, the court shall upon adequate proof ascertain

the state of the title to the property.

Comment. Section 872.620 supersedes the portlon of former Section
759 that required that 'the title must be ascertained by proof to the
satisfaction of the court”™ where s sale of the premises was necessary.
Section 872.620 expands this requirement to any case, sale or division,
where ascertainment of title appears to be necessary. In contrast with
Section 872.610, 1n cases where it is necessary to know the state of the
title, Section 872.620 applies regardless whether a defendant raises the
igsue in his pleadings.

For special provisions relating to ascertainment of the status of

liens, see Section 872.630.
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405-~820 § 872.630

4 872.630. Determination of interests of liennolders

872.639. (a) To the extent necessary to grant the relief sought or
other appropriate relief, the court shall determine the status and
priority of all liens upon the property and for each lien the extent to
which the amount remaining due thereon has been secured in any other
manner,

(b} The court may appoint a referee to ascertaln tne facts neces-—
sary for tue determinations raquired by this section. Upon application
of the referee or a lienholder, the court shall direct the issuance of
process to compel attendance of witnesses, the production of books,
documents, or things, and the filing of verified claims. The report of
the referee thereon shall be made in writing to the court and shall be
confirmed, modified, or set aside and a new reference ordered, as the

justice of the case may require.

Comment. Section 872.630 supercedes the provisions of former See-
tions 761 and 762, which applied only to determination of the status of
liens of record held by persons not made parties to the action. Section
872.630 extends this requirement itu all liens and simplifies the provisions
relating to ascertainment of the status of liens by a referee.

Hote. Existing law provides that, where the maiter is referred to
a referee, the plaintiff 15 required to serve notice to appear on the
lienholders in the - wme manner as service of procecs. The notice
contains the time and place of the hearing and instructs the lienholder
to appear and make proof by his own affidavit or otherwise. Subdivision

(b) in effect gives greater discretion to the referee as to how proof is
to be made and the like.
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405-821 § 872.640

§ &72.640, Interests of unknown parties

372.640. Where two or more parties are unknown, the court may
consider thelr interests together in the action and not as between each

other.

Comment. Section 872.640 continues the last portion of former
Section 759.

405-823

Article 2, Determinatlon of Right to Partition

§ 872,710, Court determination of rigit

B72.710. (a) At the trial, the court shall deterwine whether the
plaintiff has the right to partitiom.

{b) Partition as to concurrent interests in the property shall be
as of right, unless the partition would be inequitable under the circum-
stances of the case, taking into consideration the interests of all per-
sons in the property. The defendant has the burden of proof as to any
such inequity.

(c) Partition as to successive interests in the property shall be
allowed if it is 1n the best interest of all the parties. The court
shall consider whether the possessory interest has become unduly burden~
some by reason of taxes or other annual charges, expense of ordinary or

extraordinary repairs, change in the character of the property since
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§ 872.710

creation of the interests, the circumstances under which the interests
were created, and all ocher factors that would be considered by a court

of equity in the case of trust property.

Comment. Subdivislon (a) of Section 872.710 contlnues in substance
the portion of former Section 763 for partition "upon the requisite
proofs being made.'" It applies to both contested and uncontested trials.
In order to make the determination that the plaintiff has the right to
partition, the court must find that the plaintiff has an interest in the
property sufficient to maintaln the action. (See Section 872.210.) 1In
addition, the court must find the existence of any special conditions
prerequisite to partition of interests 1in particular types of property.
See, e.g., Civil Code Section 1354 (limitations on partition of interests
in condominium property).

Subdivision (b} is new. Instances where partition might be "in-
equitable" include cases where there has been a valid waiver of the
right tc partition, where the market for property is temporarily depressed,
and the like. The couxt, 1in an appropriate case, may deny the partition,
postpone the partition, or grant the partition on such terms and con-
ditions as will be equitable.

Subdivision (¢) is new, It is designed to give the court fairly

broad discretion over partition as to successive interests.

405-324

§ 872.720. Interlocutory judgment of partition

872.720. If the court finds that the plaintiff is entitled to
partition, it shall make an interlocutory judgment that determines the
interests of the parties in the property and orders the partition of the

property.
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§ £72.720
Coument. Section 872.720 continues the portion of former Section
763 that required a court order of "partition according to the respective

rights of the parties as ascertained by the court." An interlocutory

judgment of partition is appealable. See Section 904.1(1i).

405-825

§ 672.730. Partial partition

872.730. <{a) If the court determlnes that it 1s impracticable or
highly inconvenient in the first instance to make a single interlocutory
Judpment of partition, the court may first ascertain the interests of
the original concurrent or successive owners and thereupon make an
interlocutory judgment of partition as if such persons were the socle
parties in interest and the only parties to the action.

(b) Thereafter the court may proceed in like manner as between the
original concurrent or successive owners and the parties clalming under
them or may allow the interests to remain without further partition if

the parties so desire,

Comment. Section 872.730 continues the substance of former Section
760. The interlocutory judgment of partition is appealable. See Sec-
tion 904.1(i); contrast Zmeric v. Alvarado, 64 Cal. 529 {1884).
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405-827 § 872.510

Article 3. Determination of !lanner of Partition

g 872,810. Division of the property

872.810. The court shall order that the property be divided among
the parties in accordance with their interests in the property as

determined in the interlocutory judgment.

Comment., Section 872.810 continues the preference of prior law for
partition by division in kind. Cf. former Sections 763, 752 (real
property), 752a (personal property).

It should be noted that the provision formerly found in Section 763
for division where the site of an incorporated town or city is included
within the exterior boundaries of property has not been continued be-

cause it is obsoclete,

405-828

§ 872.820. Sale of the property

872.820. HNotwithstanding Section 872.810, the court shall order
that the property be scld and the proceeds be divided among the parties
in accordance with their interests in the property as determined in the
interlocutory judgment in the following situations:

(a) The parties agree to such relief, by their pleadings or othner-
wise,

{(b) The court determines that, under the circumstances, sale and
division of the proceeds would be more equitable than division of the
property. For the purpose of making the determination, the court may
appoint a referee and take into account his report.
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§ 672.820

Comment. Section 872.820 represents an exception to the rule of
partition by division stated in Section 872.810. The court may order a
sale under the terms of this section whether or not requested by the
pleadings.

Subdivision {(b) changes the standard for allowing a sale of the

property from 'great prejudice" to ''more equitable,”

thereby enabling
sale in cases in which it previously was precluded. Cf., former Sections
763, 752 (real property;, 752a (personal property). The portion of
former Section 763 requiring sale in the case of a life estate with con-
tingent remainder is not continued.

It should be noted that the provision formerly found in Section 763
for sale where the site of an incorporated town or city is included
within the exterior boundaries of the property has not been continued

because it is obsolete.

405-329

§ §72.830. Partial division and sale

472.830. 1If, in making a determination whether sale would be more
equitable than division of the property, the court finds that sale and
division of proceeds for part of the property would be more equitable
than division of the whole propnerty, the court may corder that such part

be sold and the rvemalinder divided.

Comment. Section 872.330 makes explicit the authority of the court
to order a partial division of the property and a sale and division of
proceeds as to the remainder. Provisions of prior law in which such

authority was implicit include Sections 763 and 770.
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404-378 § 572.840

§ 572.340. Disposition of property Subject to express trust

#72.840, ({(a) Where the property or an interest therein is subject
to an express trust, the court may, but is not requlred to, order taat
the property be sold.

(b) Upon division or sale of such property, the property or proceeds
of sale allotted to the trustee of the express trust shall be held by
him upon the trust therein stated, and no further action by the court

pursuant to Section 873.850 is required.

Comment. Sectlon 872.340 continues the substance of the second

paragraph of former Section 763.
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404~379 G §73.010

CHAPTER 4. REFEREES

Article 1, General Provisions

§ 873.010. Court authority

873.010. (a) The court shall appoint a referee to divide or sell
the property as ordered by the court.

(b} The court may:

{1) Determine whether a referee's bond is necessary and fix thae
amount of the bond.

{2} Instruct the referee.

{3) Fix the reasonable compensatlon for the services of the referee
and his reasonable expenses.

{4) Provide for the date of commencement of the lien of the referee
allowed by law.

{5) Require the filing of interim or final accounts of the referee,
settle the accounts of the referee, and discharge the referee.

(6) Remove the referee.

Comment. Section 873.010 sets out some, but not all, of the court's
powers with respect to the referee.

Subdivision (a), providing for court appointment of a single referee,
supersedes provisions of former Section 763 that required the consent of
the parties for the appoilntment of a single referee. On interpretation

of fprmer statutory provisions, see Hughes v. Devlin, 23 Cal. 501

(1863) (upholding power of court to appoint ome sale referee); Ahr v.
Ahr, 153 Cal. App.2d 1, 314 P. 95 (1957)(refusing on appeal to consider
question because n¢ objection to one referece was made at the trigl);

compare Parmelee v. Brainard, 62 Cal. App.2d 182, 144 P.2d 381 (1944)
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§ 873.010

(alternative ground of reversal, on appeal, that one referce was appointed
for sale, without citation of Hughes decision).

Subdivision (b)(1l) is new. Whether a bond is required depends on
the circumstances of the case,

Subdivision {b){2) is new; it gives express recognition to the in-
structions procedure. It is a valuable tocl for resolving ambiguities
and watters not otherwise covered and, 1f properly used, serves to ex-
pedite the action. See also Section 873.070 (petition for instructions).

Subdivision (b)(3) states the substance of former Section 768 in
providing for court allowance of fees and expenses of referees. Cf.
Sectlon 874.010 and Comment thereto {(costs incurred for the common bene-
fit).

Subdivision (b){4), providing for the court to fix the date of com~
mencement of the lien, 1s new. It avolds the possibility of later
settlement and dismissal of the action. For authority of the court to
fix the date of commencement of llens of third persons furnishing services,
sge Sectlon 873,110,

Subdivision {b){5) is new. It recognizes the need for and practice
of recelving and passing upon the account and final report of the referee,
particularly in, but not limited te, sales transactions, and of discharg-
ing the referee when he has made a final report and accounting.

Subdivision (b)(6) is intended to state the substance of the intro-
ductory pertion of former Section 766. It broadens this provision to

apply to the referee for sale as well as for division.

i

Note. Mr. Cooper advocates for referees "a fee schedule as in pro-
bate subject to extra compensation for extraordinary services."

404~380

§ $73,020. Referees for division and sale

§73.020. The court in its discretion may appeint a referee for
sale and a referee for division, or may appoint a single referee for
both.
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5 £73.020

Comment. Section 873.020 is new, It makes clear the court’s dis-
cretion to appoint referees with different functions where property in

an actlon 1s to be both divided and sold.

404656

§ 873.030, Three referees 1n place of one

873.030. (&) The court may, with the consent of the parties,
appoint three referees to divide or sell the property as ordered by the
court.

{b) The three referees so appointed shall have all the powers and

may perform all the dutles required of one referee.

Comment. Section 873.030, providing for court appointment of three
referees only with the consent of the parties, replaces provisions of

former Section 763 that provided for appointment of three referees.

404~657

§ 873.040. Appointment of person selected by parties

873.040. (a) The court shall appolnt as referee under this title
any person or persons to whose appointment the parties have consented.
{b) In the case of an incompetent or minor party, the guardian of

the party may so consent,

Comnent. Section 873,040 continues without substantlive change a

portion of former Section 763. See Section 872.010 (defining guardian}.
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G 573.040

It should be noted that the parties may nominate persons to serve as
referee but, absent agreement among the parties, the cholce of a referee

is in the discretion of the court.
slote. Mr. Swilft queries whether the court must appoint a person it
would not otherwise approve. The statutory language, and the policy it

embodles, the staff believes require appointment of the person selected
by the parties.

404-658

§ 873.050. Persons disqualified as referee

373.050. Hone of the followlng persons shall be appointed a
referee under this title:

{a) A clerk or deputy clerk of the court,

(b} A partner or employee of the judge.

{c) A relative of the judge or his spouse within the third degree
or a spouse of a relatlve of the judge within the third degree.

{d} An owner of any interest in the property that is the subject of

the action.

Comment. Section 873,030 continues provisions formerly found in

Section 763.
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404-659 § 873.060

5 B73.060. Authority of referee

873.060. The referee may perform any and all acts necessary to
exercise the authorlty conferred upon him by this title or by order of

the court.

Comment. Section 873.060 is new. It makes explicit the referee’'s

general authority to effectuate the partition.

405-844

§ 873.070. Perition for instructions

873.070. The referee may petition the court for instructions

concerning any of his dutles under this title.

Comment. Section 873.070 1s new; it is intended to enable the
referee expeditiously to resolve any administrative problems that may

arise in the execution of his dutles.

404~665

4 873.080. Disposition in accordance with law

873.080. The division or sale of the property by the referee shail
comply with all laws, regulations, and ordinances governlng such trans-
actions including where applicable, but not limited to, the following:

(a) Zoning requirements.

(b) Environmental impact reports.
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§ 873.080

{c) Subdivision map provisions.
{d) Land dedicatlon requirements.

(e} Street opening and closing provisions.

Comment. Section 873.030 1s new, It makes clear that the actions
of the referee in disposing of the property and of the court in confirming
the referee's actions wmust conform to any applicable laws.

Jote. The listing in subdivisions (a)-{e) 1s subject to further
staff research into the applicability of the items listed, particularly
items (b})~(d}. Mr. Swift suggests for inclusion among the items to be

researched: ''parcel map laws and ordinances, due on sale clauses in
deeds of trust.”

404-666

§ £73.090. Designation of public and private ways

873.090. (a) In selling or dividing the property, the referee may,
1f it will be for the advantage of those Iinterested, designate a portion
of the property as a public or private way, road, or street. In connection
therewith, the referee may also recommend the c¢closure of any or all
other roads on the property and allocation of the portion of the property
occupied by such roads to the parties.

{b) Upon making such a designation and recommendation thac is
adequate to accommodate public and private needs, the referee shall
report that fact to the court.

(c) The court shall not confirm the referee's report for the open-
ing or closing of a public way, road, or street unless all necessary ac-

tion has been taken by the appropriate public entities.
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§ 873.090

{d) Upon confirmation of the referee's report by the court:

(1) The portion of the property designated as a public way, road,
or street skall not be allocated to any of the parties or sold but shall
be an open and public way, road, or street.

{2} The property designated as a private way, road, or street shall
be a private way for the use of the parties interested.

(3) The roads recommended to be closed shall be deemed abandoned

upon the terms stated in the order of confirmation.

Comment. Section 873.090 continues the substance of a portion of
the second sentence of former Sectlon 764. Under Sectlon 873.090,
property set apart as a public way need not be accepted by a local
public entity in order to be open to the public. The provision in
former Sectlon 764 for abandonment of public highways upon confirmation
of the referee's report is not continued since such abandonment can be
acconplished only by the public entity concerned.

It should be noted that the provision formerly found in Section 763
for sale where the site of an incorporated town or city is included
within the exterior boundaries of the property has not been continued
because it is obsolete,

Hote. Mr. Swift questions whether a local governmental entity

would be inclined to accept or abandon a right of way prior to court
approval, order, or other finalicy.

405~796

Article 2. Contracts of Referee

§ 873,110, Services of third persons

873.110. Subject to the limitations of this article, the court

may:
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§ ¢73.110

(a) Authorilze or approve contracts of the referee for the services
and expenses of surveyors, engineers, appraisers, attorneys, real estate
brokers, auctioneers, and others.

{b) Allow and direct payment of or reject claims under such con-
tracts.

(c) Provide for the date of commencement of any lien provided by

law or contract for such claims.

Comment. Section 873.110 is new. It recognlzes that the court is
the supervising entity in carrying out the partition. It removes from
the referee, acting alome, the authority to engage the services of third
persons for his assistance. It contemplates that the court will authorize
or approve contracts of the referees for third-party services and expenses,
allow or reject claims thereunder, and in proper cases specify the
priority of any lien therefor. Cf. Section 874.120 (nonpayment lien}.

Former Sections 7956 and 768 provided only for employment by the
referee of surveyors and necessary assistants and allowance of their
fees and expenses. For particular provisions relating to employment of
third persons, see Sections 873.120-873.140.

Section 873.110 is intended to vest the court with broad discretion
and with corresponding dutles. Surveying services may 1nvolve substan-
tial sums. Ability to obtaln such services may depend vpon assurance
of , or security for, payment despite any later settlement by the parties
and dismissal of the action.

So also, in a particular case, employment of g real estate broker
by the referee may be desirable. Under Section 873.110, such employment
may be authorized or approved and the terms of the contract prescribed

or approved by the court.
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404-660 % 873.120

§ 873.120. Employment of attornsy

873.120. (a) The referce may employ sa attorney only with the
approval of the court puisuant tu Secidsn 873.110.

(b) The applizaticn for approval shall be in writing and shall
include the name of the attornsy whom the rveferee wishes to employ and
the necessity for the employmwent.

{c) The attorney sc¢ employed may not be attorney for, or associated
with or employed by an attorney for, any party to the action except
with the written consent of all the parties to the actiom.

(d) Any claim for compensation for the attorney shall detail the

services performed by the attorney.

Comment. Section 873.120 is new. It i3 derived from Rule 528 of

the California Rules of Court (empioyment of an attorney by a receiver}.

404-661

§ 873.130. Employment of surveyor

873.130. The referee way, with the approval of the court pursuant
to Section 873.110, employ a surveyor with the necessary assistants to

aid him in making a sale or division of property.

Comment. Section 873.130 continues a portion of former Section 764
with the added requiremeni for court approval. Court approval is required
since the amounts involved may be substantial and means of payment may

present a problem.
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404-662 5 373,140

§ 873.140. Employment of auctioneer

873.140., The referee may, with the approval of the court pursuant
to Section 873.110, employ an auctloneer, authorized to act as such in
the locality, to conduct a public auction and to secure purchasers by

such method for any property to be sold at public auction.

Comment, Sectlon 873.140 is new. It is derived from Probate Code

Section 760.5 (sale of tangible personal property of estate).

Hote. The Commission had previcusly suggested that a section such
as thils be added. In this connection, it should be noted that the sec-
tion on court powers authorizes employment of appralsers tc assist the
referee in procuring valuations of property under partition., Mr. Cooper
states: "I would suggest that he be authorized to employ State Inheri-
tance Tax Referees for this purpose.” Should the choice of appraisers
be limited to inberitance tax referees?

404-663

§ 873.150. Contract for third-person services may include interest

873.150. A contract for the services of an attoédrmey, surveyor,
auctioneer, or other third person in the action may providé for the
accrual of interest at a rate not in excess of the legal rate for
amounts due under the contract that are not paid within three months

after the time they become dus and payable.

Comment, Section 873.150 is new. It is designed to better enable
the referee to obtain competent services where the person rendering the
gervice will not be paid until the conclusion of the action.

Note. This provision for payment of interest is only a mild attempt

to alleviate the problem of obtaining adequate services. !Mr. Cooper
states:

I ran into a very serious problem where very extensive title
work had to be done and where a perimeter survey was absolutely
necessary. The litigants would not advance the fees so the title
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§ 873.150

company would not work on the report and no survey cculd be obtained.
The judge could not compel the litigants te advance these costs and
neither the title company nor the surveyor would do their work on
the basis that the court would impress a lien on the property for
the cost thereof. Your cormittee should work on this problem since
it may often arise.

One solution that comes readily to the staff's mind is to require that
the plaintiff advance costs as necessary as a condition to maintalning
the action and receiving a credit for them in the final disposition.

This could work a substantial hardship on the plaintiff, however, partic-
ularly in a case where the plaintiff is bringing the action because he

is in desperate need of money.

ifr. Elmore beliewves that it would be unfalr to require a party to
advance expenses as a conditlon to maintain the action where substantilal
amounts are involved, He favors a "lien” solution--see Sectlon 874.120.

404-664

§ 873.160. Referee not llable on contracts

873.160, The referee is not personally liable on contracts made,
or for expenses incurred, by him except as he expressly assumes such

ligbility in writing.

Comment. Section 873.160 is new. The contract itself may provide
a means of payment, e.g., the commission of an auctioneer or a real
estate broker from the proceeds of sale. In other cases, particularly
where the property is divided, the third person will have lien rights.
See Section 874,120 (nonpayment lien).
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404674 § 473,210

CHAPTER 5. DIVISION OF THE PROPERTY

% 873,210, Division by referee

873.210. The referee appointed by the court to make a division of
the property shall divide the property and allet the several portions to
the parties, quality and quantity relatively consldered, according to
their interests in the property as determined in the interlocutory
judgment of partition.

Comment. Section 873.210 continues a portion of former Sectiom 764
with respect to physical division of the property. For provisions

relating to sale of the property by the referee, see Chapter 6 (com=
mencing with Section 873.510).

404~667

§ 873.220. Division involving improvements

873.220. As far as practical, and to the extent it can be done
without material injury to the rights of the other parties, the property
shall be so divided as to allot te a party any portion that embraces
any improvements he has made. In such division and allotment, the value

of such lmprovements shall be excluded.

Comment. Section 873.220 continues the substance of the last
sentence of former Section 764.
Hote, The staff has not yet researched thoroughly the law relating

to improvements made by one cotenant. The results of this research will
be incorporated in the Comnent.
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404~-668 § 373.230

§ 873.230. IDdwision involving purported conveyance

873.230. VUWhere a party has executed a deed purperting to convey
to a purchaser a portion of the property to be divided, to the extent it
can be done without material injury to the rights of the other parties,
the property shall be so divided as to allot that portion to the purchaser,
his heilrs, or assigns, or such other action taken as to make the deed

effectual as a conveyance of that portion of the property.

Comment. Section 873.230 continues the substance of the fourth

sentence of former Section 764.

404669

§ 573, 240, Division by distinct lot or parcel

873.240. Where real property consists of more than one distinct
lot or parcel, the property shall be divided by such lots or parcels
without other internal division to the extent that it can be done

without material injury to the rights of the parties,

Comment. Section 873,240 is new. Cf. former Section 782 (re~
quiring separate sale of "distinect farms or lots"). In order to facillitate
division by individual lots, the parties may joln additional property
whether by complaint or by cross-complaint.
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404-670 & 873.250

§ 873.250. Owelty

373.250. (a) VWhere division cannot be made equally among the
parties according to their Interests without prejudice to the rights of
some, compensation may be required to be made by one party to another on
account of the inequality.

(b) No compensation shall be required to be made to others by
unknown owners or by minors unless it appears that 2 minor has personal
property sufficient for that purpose and his interest will be promoted

thereby.

Comment. Section 873.250 continues the substance of the first
sentence of former Section 792. The provision in this section for
owelty of partition should be distinguished from compensatory adjust-
ments made under the ordinary principles of equity, as for accountings,

allowances, and the like, pursuant to Section 872,140,

404-671

§ 823.260. Liens

873.260. Where a lien is on an undivided interest of a party, the
lien shall, upon division of the property, become a charge only on the

share alloted to that party.

Comment. Section §73.260 continues the substance of the first
portion of former Section 769. As under the former section, the lien
that is continued will be subordinmate to charges on the property for its
just proportion of the costs of partition. See Sectlon 874,120,

It should be noted that, in case of a sale of the property, liens
of parties are paild in preference to the shares of the former cwners.
See Section 873.820.



405760 s 373.270

§ 473.270. Unknown owners

873.270. Where the court has determined the combined lnterests of
two or more unknown parties, the entire portion of the property allocated

to such partles shall remain undivided,

Comment. Section 873.270 contlnues the portion of former 3Section
763 that required the court to designate an undivided portion for owners
whose interests remain ‘unknown, or are not ascertained.” Cf. Section
872.640 (court authority to consider rights of unknown owners together).
If during the action an unknown party becomes known, his interest way be
determined and his portion of the undivided property may be allocated to

alm.

405=-761

§ 873.280. Referee's report of division

873.280. {a) The referee shall file with the court a report of his
proceedings and give written notfice of fililng to each party who has
appeared in the action.

{(b) The report shall include all of the following:

(1) A specification of the manner in which he has executed his
trust.

(2) A description of the property divided and of the share allotted
to each party, along with any recommendation as to owelty,

{3} Any recommendation as to ways, roads, streets, and easements,

Comment. Section 873.280 continues the substance of the first
sentence of former Section 765 with the added reguirement of any rec-
ommendations as to owelty (Sectiom 373,.250) and public and private ways
(Section 873.090). The description required by subdivision (b)(2) must
be by metes and bounds, or lots end blocks, or such other method as will

enable the precise location of each portion.
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Fod

§ 873,290, Confirmation of report and entry of judgment

873.290, (a) Any party, upon notice to the other parties who have
appeared, may move the court to confirm, modify, or set aside the report.
(b) At the hearing, the court may either confirm the report as
filed or as the court may modify and enter judgment accordingly or set

aslde the report and otder preparation of a new report and, 1f neces-
sary, appoint a new referee for thils purpose.
(c) The division is effective and title wests in accordance there-

with upon entry of judgment of confirmation.

Comment. Subdivision (a) of Section 873.420 continues the substance
of the last sentence of former Section 765. Cf. Sectloms 1005 {time for
service of notice) and 1010 (notice must be in writing).

Subdivision (b) supersedes the first sentence of former Section
766.

Subdivision (c¢) supersedes the introductory portion of former Sec-
tion 766. It makes clear that it is the judgment that gives effect to
the referee’s report. For persons affected by the judgment, see Chapter
9 {commencing with Section 874.210),
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CHAPTER 6. SALE OF THE PROPERTY

Article 1, HManner of Sale

% 873.510. 8ale by referee

873.510. The referee appointed by the court to make a sale of the
property shall sell the property in the manner and following the proce-

dures provided im thils chapter.

Comment. Section 873.510 1s new.

405~765

§ 873.520. Determination of public or private sale

873.520. The property shall be sold at public auction or private
sale as the court determines will be more beneficlal to the partiles.
For the purpose of making this determination, the court may refer the

matter to the referee and take into account his report.
Comment. Section 873.520 supersedes a portion of the first sen-

tence of former Section 775, making clear that there is no preference

for either publlic or private sale.
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§ £§73.530., Public or private sale of part of property

873.530. Part of the property may be sold at public auction and
part at private sale if it appears that to do so will be more beneficial

to the parties.

Comment. Sectlon 873.530 continues the substance of a portion of

the first sentence of former Sectlon 775.

405-767

Article 2, Sales Procedures

§ 873.600., Procedures agreed to by parties

873.600. lotwithstanding any other provision of this title, the
court shall order sale by such methods and upon such terms as are ex—

pressly agreed to 1n writing by all the parties to the action.

Comment. Section 873.600 is new. It permits the parties to agree
to sales procedures that may vary from the procedures prescribed in this
chapter. In order for Section 873.600 to be operatlve, the consent of
all parties is necessary whether or not they have appeared. As a con-
sequence, this sectlon cannot be used where there are unknown owners.

On the other hand, the consent of persons named as parties who are not
served or who have not appeared 1s not necessary since their interests
wiil not be affected by the judgment in the action.

It should be noted that the court also has authority to prescribe

addicional sales procedures. See Section 873.610.
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§ 873.610. Court authority in sale

873.610. {a) The court may, at the time of trial or thereafter,
prescribe such manner, terms, and conditlons of sale not inconsistent
with the provisions of this chapter as it deems proper for the par-
ticular property or sale.

{b) The court may refer the manner, terms, and conditions of sale
to the referee for recommendation but shall not approve the referee's

report except following a hearing upon noticed motion.

Comment. Sectlon 873.610 is new; it makes clear the court's au-
thority to control the manner, terms, and conditions of sale. These
include, but are not limited to, the following:

(a) Form, manner, and contents of notice of sale. CE. Sections
373.640-873.650.

(b) Minimum bid and right to reject all bids. For example, if the
property is a manufacturing plant which has been shut down and there are
few potential buyers, it may be desirable to impose one or more of these
conditions. Minimum bids, right te reject all bids, display, or na-
tional advertising are tcols that are often used in noncourt sales. The
use of conditions such as minimum bids in partition sales dees not
appear to have been ruled upon by California appellate courts. Divided
views have been expressed in other jurisdictions. See Kemp v. Waters,
165 Md. 521, 170 A. 178 (1934); Schmitt v. Weber, 60 Misc. 361, 113
N.¥.S. 449 (1908): compare I1}. Stats., Ch. 106, § 60 (Smilth-Turd
1952} (requiring sale at two-thirds the property valuation with provision

3]

for new valuation if the property cannot be sold at the original "upset
figure).

{c) Terms of credit. Cf. Section 873.630.

{(d) Any prior estate, charge, or lien to which the property will be
subject.

{e) Escrow and title insurance expenses.
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(f) Apents' commissions and determination of amount of in-~court
offer without regard to agents’ commissions. Cf. Section 873.740
(permizting the court to make applicable to the sale the so-called
"eross overbldding" procedure and to fix, divide, and limit agents’
commissions).

(g) Procedure as to increased offers at court confirmation. Cf.
Section 873.730.

{h) Sale of personal property. Whether items of personal property
are to be sold individually, in a single lot, or in several lots. Cf.
Section 873.620,

405~768

§ 873.620. Sale of property separately or as unit

873.620. (a) Unless the interests and rights of the parties will
be materially prejudiced thereby, the court shall order that distinct
lots or parcels of real property be sold separately.

{b) The court may order that the real and persomal property or any

portion thereof be sold as a unit.

Comment. Subdivision (a) of Section 873.620 supersedes the last

portlion of former Section 782.
Subdivision (b) is new. Under subdivision (b} where any real and

personal property is sold as a unit, they will be subject to a combined
offer or “one bid.’ Cf. Prob. Code § 754.5.
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§ 873.630. <Credit sales

373.630. The court may:

(a) Direct a sale on credit for the property or any part thereof.

{(b) Prescribe such terms of credit as may be appropriate.

(c) Approve or prescribe the terms of security to be taken upon the
sale, including the manner in which title to the security is to be
taken, whether in a sipgle instrument or several ilnstruments, according

to the interests of the parties.

Comment. Section 873.530 states the court's authority over pur-
chase money securlty in general terms. The subject was covered in
former Sections 773 and 776, which appeared to divide the authority
between the court and referee, The portion of former Section 776 that
referred to ‘unknown owners, infants, or parties out of the state" is
deleted as obsolete. Where there are minors or unknown owners, the
coyrt may direct that a trustee or other fiduciary hold the security for
them and act on thelr behalf.

Under Section 873.630, 1f the court fails to prescribe the terms of

credit, the referee may accept offers with varying terms proposed.

405-770

§ 873.640. Hanner of notice of sale

873.640. (a) Notice of the sale of real or personal property shall
be given in the manner required for notice of sale of like property upon
execution. Such notlce shall also be given to every party who has
appeared in the action and to such other interested persons as may have

requested the referee for speclal notice.
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(b) Where real and personal property are to be sold as a unit,
notice of the sale may be in the manner required for notice of sale of
real property alone.

(c) The court may order such additional notice as it deems proper.

Comment, Subdivision (a) of Section 873.040 continues the require-
ment of former Section 775 that real property be sold at public auction
"upon notice given in the manner required for the sale of real property
on execution.” Subdivision (a) extends this provision to personal prop-
erty and to both public and private sales. Subdivision (a) substitutes
for the requirement found in the execution provisions (Section 692) that
notice be given to the debtor, a requirement that notice be given to
parties who have appeared and to other interested persons who have
requested notice. This preserves the right of interested persons to
recelve notice without imposing the burden of widespread notice to
persons who may have no interest. It should be noted that inadequate
notlice of sale to the partles or persons who have requested notice may
be a ground for setting aside the sale. 8See Section 873,730.

Subdivision (b) is new.

Subdivision (¢} gives the court discretion to require additicnal
notice. In some types of sales, the court may deem it desirable te

order such other types of notice as display or classified advertisement.

405-771

§ 373.650, Contents of notice of sale

273,650, {(a) The court shall prescribe the contents of the notice
of sale, which shall include a descriptilon of the property, the time and
place of sale, and a statement of the principal terms of sale. In

addition to the principal terms of sale, the notice may refer to an
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order of the court or to a written statement contalning such information
which may be inspected at the place of business of the referee or his
attorney.

{b) A notlce of private sale shall state a place where bids or
offers will be received and a day on or after which the sale will be

made.

Comment. Section 873.650 contlinues and expands the requirements of
former Sections 775 and 782 that the notice of sale contain the principal
terms of sale.

Subdivision (a) reguires a reference to the '"time and place of
sale." In the case of a private sale (subdivision (b)), the place of
sale will normally be the place of business of the referee. Cf. Prob.
Code § 782.

It should be noted that the court may permit variation from the
published terms of sale LIf to do so will benefit the partles. See Sec-
tion 873.730.

405-772

§ 873.660. Sale of perishable property and securities

873.660. {a) The court may order securities listed on an estab-
lished stock or bond exchange, and personal property that is perishable,
that will depreciate in walue if not promptly disposed of, or that will
incur loss or expense by being kept to be sold upon such notice and
conditions as may be appropriate.

{b) Unless otherwise ordered by the court, title to property sold

pursuant to this section passes without court confirmation. The referee
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shall be responsible for the actual value of the property until, after

return and proper showing, the court approves the sale.

Comment. Section 873.660 1is new; it 1s derived from Probate Code
Sections 770 and 771, The provisions of Scction 873.660 apply notwith~

standing the other provisions of this chapter governing sales.

405-773

§ 373.670. Conduct of sale at public auction

373.670. (a) A sale at public auction to the highest bidder shall
be held in the county in which the action is pending or such other place
as may be specified by the court.

(b) Unless otherwise ordered by the court, personal property shall
be present at the sale,

{c¢) The sale may be postponed by the referee by public declaration

as provided for sales upon execution.
Comment. Section 873.670, providing procedural detall for sales at

public auction, 1s new. It pgenerally follows execution procedure. Cf.
Section 694.
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§ 273.680. Conduct of sale at private sale

873.680. (a) A sale at private sale shall not be made before the
day specified in che notice of sale but shall be made within one year
thereafter,

(b) The bids or offers shall be in writing and left at the place
designated in the notice at any time after the first publication or, if

ncne, the posting of the notice.

Comment. Section 873.630 continues the substance of the last sen-
tence of former Section 775, which provided for sales at private sale in
the manner required in private sales of real property of estates of
decedents. Section 873.680 incorporates the comparable provisions from
Probate Code Sections 782 and 783.

405-775

§ 873.690. Persons ineligible to purchase at sale

873.690. (a) The following persoms shall not purchase property
sold in the action directly or indirectly.

(1) The referee.

(2) The attorney of a party.

(3) The guardian of a party, unless for the benefit of his ward.

{b) All sales contrary to this section are void except that a sale
to a bona fide purchaser following a sale contrary to thlis seciion shall

not be disturbed.
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Comment, Section 873.690 supersedes former Sectlion 783. Because
the parties listed in this sectlon may not purchase the property "directly

r

or indirectly,’ neither they nor persons for their behalf may purchase
the property.

Subdivision (a)(3) expands the coverage of former Section 783,
which barred the guardian of an infant in the sale of real property, to
bar any guardian in the sale of any property.

It should be noted that Section 873.690 precludes the listed par-
tles only in partition sales. Sales made to enforce the llen of a
referee, attorney, or guardian ad litem imposed under this title are

sales in which those persons may be interested.

405-776

Article 3. Consummation of Sale

§ 873.710. Referee's report of sale

873.710. {a) Upon making a sale of property, the referee shall
report the sale to the court.

(b) The referee's report shall contain 21l of the following infor-
mation:

(1) A description of the property sold to each purchaser.

(2) The name of the purchaser.

{3} The sale price.

(4) The terms and conditions of the sale and the security, if any,
taken.

{5) Any amounts payable to lienholders.

(6) A statement as to contractual or other arrangements or condi-

tlons as to agents' commissions.
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(7) Any determination and recommendation as to ways, toads, streets,
and easements.
(8) Other material facts relevant to the sale and the confirmation

proceeding.

Comment. Section 573.7id continues the‘sdﬁstinCe of the first
sentance of former Section 784 with the added requirements of paragraphs
(5)={&) of aubdivision (b).

405-177

§873.720. Motion to confirm report

873.720. (a) A purchaser, the referee, or any party may move the
court to confirm or set aside the sale.

(b) The moving party shall give 10 days' notice of motion to the
other parties who have appeared and to the pufcﬁaser if he is not fhg
moving party.

Comment; Section 873.720 continues the substance of the third
sentence of former Section 784.



405-778 ¢ 873,730

§ 873.730. Confirmation hearing

873.730. (a) At the hearing, the court shall examine the report
and witnesses in relation to the report. The court may permit the terms
of the sale sought to be confirmed to vary from the terms prescribed
under Article 2 {commencing with Section 873.600) if to do so will be
beneficial to the parties.

{b} The court may vacate the sale and direct a new sale to ba made
if it determines any of the following:

(1) The proceedings were unfalr or notice of sale was not properly
given., If there is no finding at the cunfirmdtion'heéfing of unfairness
or impropar notice, the eale may thereafter not be atticked om such
grounds,

{2) The sale price is disproportionate to the value of the prop~
arty.,

(3) It appears that a new sale will yield a sum that exceeds the
sale price by at least 10 percent on the first ten thousand dollars
($10,000) and five percent on the amount in excess of tan thousand
dollars ($10,000), detaermined after a reasocnable allowance for the
expenses of a mew sale,

{¢) If, at the hearing, a written offer is made to the court by a
responsible bidder that exceeds the sale price ne2med in the report by at
least 10 perceat on the first ten thousand dollars ($10,000) and five
percent on the amount in excess of ten thousand dollars ($10,000), the
court in its discretion may do either of the following:

(1) Vacate the sale and direct a new sale to be made.
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(2) Vacate the sale, accept the offer, and confirm the sale to the
aofferor.
{d) Where the court orders a new sale, notice of sale shall be

glven as provided in this chapter.

Comment. Section 873,730 supersedes the fourth and fifth sentences
of former Section 784. Unlike the former section, subdivision (a) ex~
pressly authorizes conflrmation of a sale that varles from the published
terms., Subdivision (b) makes the grounds for vacating a sale independ-
ently sufficient. The increased offer criterion of subdiviaion (b)(3)
and subdivision (c¢) is changed from a straight 10-percent increase to a
10-5 formula derived from Probate Code Section 785.

Note. The Commigssion deferred decision on this sectlon pending re-
celpt of further staff research concerning the character of public and

private sales, The research will be supplied either in a separate memo-
randum or orally at the meeting.

405-780

§ 873,740, Determination of amount of in-court offer without regard
to agents' commissions

873.740. {(a) This section applies when, Iin advance of sale, the
court hes so ordered, or the parties have so agreed.

{b} In a sale governed by this section, the amount of an increased
offer in court shall be determined without regard to agents' commisaions,
1f any, and the commissions payable on account of the sale shall be
fi;ed by the court, and shall be divided or limited, as provided in any
such instance, for private sales of real property in decedents’' estates,

except that, if an original offer or an increased offer is made to the
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court by a co-owner or lienholder not represented by an agent, the
amount of an increased offer in court made by one who 18 not such co-
owner or llenholder shall be determined with regard to agents' commissions,

i1f any, payable on account of the sale,

Comment. Sectlon 873.740 1s new. It provides a flexible procedure
whereby the court may order, or the parties in advance of the sale may
agree, that the procedure in private sales of real property in decedents'
estates shall apply to the sale, with one modification. That modifica-
tion, stated in the last clause of subdivision {b), makes inapplicable
the "gross overbidding” rule when the original or an increased offer to
the court is a "direct" offer of a co-owner or lienholder.

The rule takes cognizance of two important factors: first, the
legitimate interests of co-owners and lienholders in preserving their
property or contract rights by bidding in the property at what essentially
is a forced sale and in not being forced to take proceeds or a share of
proceeds lesser in amount than they are willing to pay; second, certaln
types of property to be sold at partition sale and certain indicated
situations lend themselwves to adoption of the probate sale metheod,
modified as above,

This approach better serves the ends of justice than a fixed adop-
tion of the probate sale procedure. The latter, evea with limitations

T

on commissions, can result in less "net"™ than a direct offer or increased
offer,

Though there is no reported Caliifornia case, it is belleved that
presently the court, sitting as a court cf equity, has authority to
accept Increased offers on a "net overbid” basis (see, generally, Estate
of Cole, 124 Cal. App.2d 615, 269 P.2d 739 (1954)) and to fix and, where
necessary, limlt and divide agents' commissions.

Statutory provisions, however, are desirable so that, when the
procedure 1s avalled cof under subdivision (a), there will be established
rules as to agents' commlissions ordered in advance of sale. For various
statutory provisions as to agents' commissions in private sales of real
property In probate, see Sectlons 760, 761, 761.5, and 785 of the Probate
Code.
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404~115 § 873.750

§ B873.750. Court order for collection of proceeds and transfer of

property

873.750. (a) Upon confirmation of a sale, the court shall order

the referee to execute a conveyance or other instrument of transfer, to
collect the proceeds, take security, and perform other acts required to
consummate the sale.

(b) The order may direct the referee concerning the distribution,

deposit, or securing of sale deposits and sale proceeds.

Comment. Section 873.750 continues the substance of the first two
sentences of former Sections 785 and 773. Section 873.750 states the
court's authority in broader terms than the former sections, which re~
ferred only to "proceeds of sale.” These are to be distributed to the
person entitled when the court directs or are to be paid into court or
deposited therein. However, substantial sums may be held by the referee
or others pending a sale, These funds, as well as techmical "proceeds
of sale," should be subject to the court's order. For provisions con~
cerning the dispositlion of the proceeds of sale, see Article 4 (com
nencing with Section 873.810).

404-116

§ 873.760. Refusal of purchaser to deliver proceeds

873.760. If the purchaser, after the confirmation of the sale,
refuses to pay the amount of his bid, the referee may do either of the
following:

{(a) The referee may agailn sell the property at any time to the

highest bidder. If any loss is occasioned thereby, the referee may
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recover the amount of such loss and costs and expenses incurred, in-
cluding a reasonable attorney's fee, from the bidder so refusing.

{b} The referee may, without making a resale, maintain an action
agailnst the purchaser for the amount of his bld and, 1f he recovers

judgment, shall be awarded a reasonable attorney's fee.

Comment. Section §73.760 continues the substance of the last
sentence of former Section 785 with the addition of express provisions

for recovery of a reasonable attorney’s fee.

404-117

§ 873.770. Taking setoff from party purchaser

873.770. UWhere the purchaser 1s a party entitled to a share of the
property or a lienholder entitled to have his llen paid out of the
proceeds of sale, the referee may:

{a) Take his receipt for so much of the proceeds of sale as belongs
to him.

{b) Take his securlty, or other arrangement satisfactory to the
referee, for payment of amounts which are or may become due from him on
account of the expenses of sale, general costs of the actlon, and costs

of the reference.

Comment. Section 873.770 continues the substance of former Section
786 with the addition of subdivision (b}, which provides for assurances
of payment of a share of the costs which may not be determined at the

time of sale.
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§ 873.780, Court authority at closing

873.780. The court may make orders relating to the closing of a
sale after confirmatlon, including escrow and closing provisions and ad-

Justnents based on objections to title or after-discovered defects.

Comment. Section 873.780 1s new. It recognizes that modernm trans-
actions often Involve, at closing, minor deviations or adjustments. The

court 1s expressly authorlzed to pass upon them.

404-120

§ 873.790. Conveyance of the property

873.790. (a) Upon fulfillment of the terms of sale, the referee
shall execute a conveyance or other instrument of transfer to the pur=-
chaser. |

{(b) The conveyance or transfer of real property and the order au-
thorizing such conveyance or transfer shall be recorded In each county

in which the property is located.

Comment. Subdivision (a) of Section 873.790 is new. Subdivision
(b) continues the substance of the first portion of former Section 787.
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404=~121 Art. 4

Article 4. Disposition of Proceeds of Sale

Comment. This article, and to a limited extent the preceding ar-
ticle, relating to collection and distribution of the proceeds of sale,
omit many of the detailed provisions formerly found in the partition
statute. These provisions were enacted over 100 years ago. any of
them are obsolete, outwoded; or inappropriate under modern conditions.
Others are unnecessary or thelr function is served by other statutes of
more general application in the Code of Civil Procedure., Listed below

are the principal omltted provisions.

§ 771(3) {amount due on lien verified by affidavit)
§ 773 {proceeds pald into court if no direction given)
§ 774 (continuance for determination of claims to proceeds)
§ 777 (security taken in name of county clerk)
§ 788 {proceeds invested in United States or state bonds)
§ 789 {security taken 1n name of county clerk)
§ 790 (agreement of parties to portions, and recelpt)
§ 791 {duties of county clerk making investments)
§ 793 (share of infant paid to guardian)
§ 794 {share of insane person pald to guardian)
404-122

§ 873.810. Court order of disbursement

873.810. The court shall order the proceeds of sale and any secur-
ity therefor to be paid, transferred, deposited in court, placed in
trust, or invested in State of Califormia or United States government

obligations or Interest-bearing accounts insured by an agency of the
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federal government, to or for the benefit of the persons ir interest
entitled thereto, as may be appropriate or as specifically provided in

this article.

Comment. Section 873.810 supersedes former Section 773. The por=-
tion of former Sectlon 773 providing for deposit of proceeds in court
if no other direction is given is not continued. Under Section 873.810,
the court must affirmatively speclfy the disposition of the proceeds,
including proceeds for the shares of unknown owners. Cf. former Section
780,

404-123

§ 873.820., Application of proceeds of sale

873.820, The proceeds of sale for any property sold shall be
applied 1n the followilng crder:

{a} To pay the expenses of sale.

(b) To pay the other costs of partition in whole or inm part or to
secure any cost of partition later allowed.

(¢) To pay any liens on the property in their order of priority
except liens which under the terms of sale are to remain on the prop-
erty.

{d) The resldue among the parties in proportion to their shares as

determined by the court.

Comment. Section 873.820 continues the substance of former Section
771 and extends it to the sale of unencumbered as well as encumbered

property. The provision formerly found in Section 771, requiring payment
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of liens prior to the lien upon which the owner's title is based, is not
continued since the provision formerly found in Section 752 for parti-
tion by a lienholder 1s not continued. See Comment to Section 872,210,
The preference for payment of the expenses of sale in subdivision
(a) is new. For the costs of partition (subdivision (b)), see Chapter 8
(commencing with Section 874.010).
Note. Subdivision (c¢) does not refer to liens of “parties.”

Whether 1t should be so limited may depend upon the Commission action
with respect to mandatory joilnder of lienholders.

404~-396

§ 873.830., Exhaustion of other security of lienholder

873.830. ©Notwithstanding Section 373.820, when a lienholder has
other security for the payment of the amount of his lien, the court may,
in its discretion, order such security to be exhausted before a dis-
tribution of the proceeds of sale to the lienholder, or may order a just
deduction to be made from the amount of the lien on the property, on

account of the security.

Comment. Section 873.830 continues the substance of former Section
772.
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404-338 § 573.840

§ 873.340, GSet-off in lieuy of payment of estate for life or years

873.840. Vhere a part only of the property is sold, a tenant for
life or years in an undivided share of the whole property may have his
estate set off in any part of the property not sold by way of complete

or partlal satisfaction of his share of the proceeds.

Comment. Section 873.840 contlnues the substance of former Section
770.

404-339

§ £73.850. Treatment of successive estates

873.850. (a) The court shall ascertain the proportion of the pro-
ceeds of sale that will be a just and reasonable sum for the satisfac-
tion of the estate ¢f a tenant for life or vears and shall order such
amount distrlbuted to him or held for his benefit.

(b) The court shall ascertain the proportional value of any vested
or contingent future right or estate in the property and shall direct
such proportion of the proceeds of sale to be distributed, secured, or
held in such a manner as to protect the rights and Interests of the
parties.

(¢) Hotwithstanding any other provision of this section, In the
case of an astate for life with remainder over, the court may direct
that the eatire proceeds of sale of such interests be placed in trust as
provided in this section upon a showing that the establishment of such a

trust is economically feasible and will serve the best interests of the
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§ B73.450

partles. The court shall appoint a trustee, upon security satisfactory
to the court, who shall invest and reinvest the proceeds, pay the income
of the investments to the life tenant, and upon termination of the life
estate, deliver or pay to the remainderman as determined by the court
the corpus of the trust estate. The court shall retain jurisdiction
over the settlement of the accounts of the trustee and in all matters
necessary for the proper administration of the trust and the final

distribution of the trust fund.

Comment. Subdivision (a) of Section 873.850 supersedes former
Sectlons 778-780. Particular aspects of the former sections are pre-
served in other provisions. See Sections 872.520 (protection of inter-~
ests of unknown owners), 872.640 (interests of unknown owners considered
together), 873.820 (proportlonate allocation after costs and expenses).
The provislon in former Section 778 for presale estimate of the value of
a tenancy for life or years is not continued.

Subdivision (b} continues the substance of the first portion of
former Section 781 and the last portion of former Section 766(2).

Subdivision (¢) supersedes the last portion of former Section 781.
It makes clear that imposition of a trust under its terms is not mandatory
in all cases but is discretlonary with the court, and then only if the
establishment of a trust is both practical and desirable. Contrast
Estate of Giacomelos, 192 Cal. App.2d 244, 13 Cal. Rptr. 245 (1961}{(im-

position of trust mandatory).

dote. With respect to subdivision (c), the Commlssion developed a
scheme for disposition of the proceeds that belong to life tenant and
remainderman that is comparable to this subdivision. For eminent domain,
the proceeds may be distributed to the parties outright or placed in
trust, as in partition. In addition, the proceeds may be invested in
comparable property to be held subject to the life tenancy or other
equitable arrangements may be made. Unllke eminent domaln, however,
there may be tax problems with reinvestment after partition sale.

Commissioner Williams has suggested that subdivision (c) not be

limited to life estates but be expanded to apply to any defeasible
estate with remainder over.

-654=



405-983 § 873.510

CHAPTER 7. PARTITION BY APPRAISAL

§ 873.910. Agsreement of co-owners to partition by appraisal

$73.910. VUhen the undivided interests of all co-owners are undis-
puted or have been adjudicated, and all such interests are owned in
absolute ownership, the co-owners may agree upon a partition by appraisal

pursuant to this chapter.

Comwent. Section 873.910 and other secticns in thls chapter are
new. The purpose of thils chapter is to provide an alternative method of
partition for co-owners who are willing to agree to the method and whose
interests permit them to avail chemselves of this method. A statutory
procedure based upon appralsal by a referee, with court supervision,
will serve the interests of co-owners who find themselves in disagreement,
in some situations. An acquisition method does not appear to involve
the same tax consequences as a partition sale. See 3 J. Rabkin & M,
Johnson, Federal Income, Gift and Estate Taxation, § 43.01.

Though the same result can be accomplished by an agreement to
arbitrate, the avthority of the court under this chapter 1s much broader
than In case of arbitration. Moreover, arbitration does not establish

or clear title.

405-984

§ 873.920. Contents of agreement

873.920. The agreement shall be in writing filed with the clerk of
court and shall include:

(a) A description of the property.

(b) The names of the parties who have requested the partition and
their respective interests;
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5 873.920

(c¢) The nawmes of the parties who have not requested the partition
but who are willing to acquire tihe interests described in subdivision
(b) above, and the undivided interests of the acquiring parties;

(d) Whether one or three referees shall be appointed, and the name
or names of a person or persons to whose appointment the interested
parties consent;

{e) The date or dates as of which the 1nterests to be acquired
shall be appraised;

(f) Other terms mutually agreed upon which may include, but not by
limitation, provisions as to abandonment of the action if the apprailsed
value of the interests to be acquired exceeds a stated amount; required
deposits on account of purchase price; terms of any credit; title and
objections to title; and payment ¢f the expenses of the proceedure

authorized by thils chapter and of costs of the action.

Comment. Sectlon 873.920 is new. It establishes the framework for
the agreement of the parties without, however, providing a2 fixed form of

agreement.

405=-385

§ 873.930. Court approval of agreement

873.930. 1If the court determines that the agreement complies with
Section 873.920, that the terms and conditions are equitable, and that
there are no objections to the proposed procedure, it shall approve the

agreement and stay any pending divislon or sale of the property.
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§ 873.930

Comment. Section 873.930 is new. The court, as a court of equity,
may exerclse a sound discretion in approving or refusing to approve a

particular agreement.

405~986

§ B73.940. Referee

873.940., The court shall appoint one referee or, upon request of
the parties, three refereces to appralse the property and the Interests
involved. The referee shall report hls findings and valuations to the
court by report in writing filed with the clerk. Any party to the
agreement or the referee, upon 10 days' notlce to the other parties to
the agreement and to the referee, if he 1s not the moving party, may

move the court to confirm, modify, or set aside the report.

Comment., Section 873.940 1s new. It follows other partition
procedures in respect of the referee's report and the authority of the

court to act upon the report.

405=-987

§ 873.950. Court confirmation of referee's report

873.950. The court shall examine the report and witnesses in
regard to the same. Ifrthe court finds that the proceedings have been
regularly conducted, that transfer of title tc the interests of the
parties requesting partition may regularly be wmade, and that no facts

appear which would make such transfer inequitable, it shall confirm the
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§ 873.950

report and order the interests being acquired transferred to the acquiring
parties in proportion to thelr respective interests, or 1n such other
proportion as 1s set out in the agreement, upon payment of the amounts
fixed as the purchase price and any other amounts required by the agree-
ment, the giving of any required security, and payment by the interested
parties of the expenses of the procedure authorized by this chapter and

of the general costs of the action or an appropriate share thereof.

Comment. Section 873.950 1s new. It may be argued that the words
""that no facts appear which would make such transfer inequitable' vest
too great discretion in the court. On balance, it seems preferable to
vest the court with equitable powers to refuse to permit consummation of
the transaction where it would be 1lnequitable. The parties contract in
the light of such power of the court, Presumably, the power would

seldom be exercised.

405-988

§ 873.960, ELifect of agreement

873.960. The agreement shall bind the respective heitrs, executors,
administrators, successors, and assigns of the parties and, in the event
of default, may be speclfically enforced by further proceedings in the
action, or the aggrieved parties may pursue any other remedy, at law or

in equity, which they may have.

Comment. Section 873.%60 is new. The agreement, subject to the
provisions of this chapter, is a binding agreement. Ewven though the
subject is personal property, the agreement should be specifically

enforceable if the imnocent party chooses this remedy.
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405--783 § 873.970

§ 873.970. Relation of agreement to other remedies

373.270. The provislons of this chapter are cumulative and if, for
default or other cause, interests are not transferred and acquired
pursuant to this chapter, the parties may pursue thelr other rights of

partition, subject to Section 873.960,

Comment. Section 873.370 is new. If the proceeding aborts or is
not carrled ocut, the parties should not be prejudiced as to thelr normal
rights of partition except as an innocent party may elect to proceed

under the agreement pursuant to Section 873.960.
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404-343 § 874.010

CHAPTER 8. COSTS OF PARTITION

Article 1. Allowance and Apportionment of

Costs of Partition

§ B74,010. Costs incurred for common benefit

874.010. The costs of partitlon shall include all disbursements or
expenses found by the court to have been incurred or paid for the common
benefit, including but not limited to the following:

{a) Reasonable attorney's fees.

{(b) The fee and expenses of the referee.

(c) The compensation provided by contract for services of a sur-
veyor or other person employed by the referee in the actiom.

{d) The reasonable costs of a tltle report procured pursuant to
Section 872,220 with interest thereon from the time of paywment or, if
paid before commencement of the actlon, from the time of commencement of
the action.

{e) Reasonable expenses, exclusive of attorney's fees, necessarily
incurred by a party for the common benefit in prosecuting or defending
other actions or proceedings for the protection, confirmatlon, or per-
fection of title, setting the boundaries, or making a survey of the
property, with interest thereon from the time of making the expendi-

tures.

Comment. Section 8$74.010 1s a statement of the "common benefit”
rule applicable in partition actions. The listing in this section is
illustrative only, and the costs of partition include other expenses or
disbursements, of a like or different kind, found by the court to have

been incurred or paid for the common benefit.
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3 674,010

Subdivision (a) continues tiie substance of a portion of former Sec-
tion 796.

Subdivisior (b) continues a portion of former Section 768, The
reference in the former section to the fee allowed by the court "in its
discretion" is not continued since the fee must be a “reasonable sum”
pursuant to Section 1023.

Subdivision {(c) continues a portion of former Section 768,

Subdivision (d) continues the substance of a portion of former Sec-
tion 799.

Subdivision (e) continues the substance of a portion of former Sec~-
tion 793, 'The requirement of the former section that the expenses be
pleaded is eliminated; the expenses are presented and allowed just as
other costs in the action.

Hote., Mr. Cooper believes that the fees of the referee should be

set out "to avoid uncertainty. Some judges allow the referee a statutory
fee on the value of the property based on the probate fee sectiomns."

404-361

§ 574.020. Interest on disbursements

874.020. VWhere disbursements have been made by a party under the
directlon of tire court, interest shall be allowed thereon from the time

of making such disbursements.

Comment. Section 874.020 continues the substance of former Section
801.
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404362 § 874.030

§ 374.030. Court gpportiomment of costs

874.030. ¥ cept as otherwise provided in this article, the court
shall apportion the costs of pariition among the parties in proportion

to thelr interests or make such other apportiomment as wmay be equitable.

Comment. Section 874,030 supersedes the first portion of former
Section 796, It applies the principle stated in the former section to
cases where the property is sold as well as teo those where it 1s divided.
The general rule stated in Sectlon §74.030 1s qualified by Section
874.040.

Although normally the costs of partition are apportionmed in pro-
portion to the Interests of the parties, there may be cases in which
Some other arrangement will be equitable. Where litigation for the
common benefit arises among only some of the parties; or where the in~
terests of the parties in all items, lots, or parcels of property are
not ldentical, the court may segregate the costs of partition to the
extent practicable and apportion a part among particular pariles only.

Cf. former Section 796 {last sentence).

404-364

§ B74.040. Apportionment involving future interests

874.040. (a) The court may order that the share of the costs
apportioned to a future interest be paid by other parties to the
action or by the persons who are then the presumptive owners of the
future interest.

(b) Where the court orders payment pursuant to this section, such
payment is subject to a right of reimbursement, with interest, secured

by a charge upon the future interest.

Comment. Section 874.040 is new.
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404-365 § 874.110

Artilcle 2. Payment of Costs of Partition

§ 874,110, Payment by parties

974.110. (a) The costs of partition as apportioned by the court
may be ordered paid in whole or part prior to judgment.
{b) Any costs that remain unpaid shall be included and specified in

the judgment.

Comment. Section 874.110 supersedes portions of former Section
796. While subdivision {a) requires payment by the parties, it should
be noted that, in the case of sale of the property, the proceeds are to
be applied first to discharge the costs of partition before disbursement
to the parties. Section 873.820.

Subdivision (b) requires the judgment to list only amounts remain-
ing unpaid rather than all amounts apportioned to the parties under the

forwer provision. See also former Section 798.

404~366

§ 874.120. Nonpayment lien

874,120, ({(a) The costs shall be a lien on the share of the party
specified.
{b) The lien provided by this section shall be prior to any other

lien on the share.

Comment. Subdivision (a) of Section 874.120 continues a portiom of
former Sections 796 and 798. Subdivision (b) is derived from former
Section 769.
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404~367 i 874.130

§ 574,130, Enforcement of lien

874.130. Upon application of a person entltled to 2 lien imposed
under this article and upon a showing of good cause, the court may order
a sale of the property before or after judgment for the benefit of all

lien clalmants without priority among themselves.

Comment. Section 874.130 1s new. The remedles provided in this

section and in Section 874.140 are cumulative.

404-368

§ B874.140. Executlon to enforce judgment

874.140, A judgment for unpaid costs of partition may be enforced
by the person entitled to the costs by execution against the share of
the party specified in the judgment or against other property of the

party.
Comment. Section 874.140 continues the substance of a portion of

former Section 796. The remedles provided in this section and in Sec-

tion 874.130 are cumulative.
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404-370 § 874.210

CHAPTER 9. JUDGHENT

§ 874.210, Persons bound by judgment

374.210. The judgment in the action is binding and conclusive on
all of the following:

{a) All persons known and unknown who were joined as parties in the
action and who have or claim any interest in the property, whether
present or future, vested or contingent, legal or beneficial, several or
undivided.

{b) All persons not in being or not ascertalnable at the time
judgment 1s entered who have any remainder interest in the property, or
any part thereof, after the determinatlon of =z partlcular estate therein
and who by any contilagency may be entitled to a beneficial interest in
the property provided the judge shall make appropriate provision for the
protection of such interests.

{c) All persons who were not joined as parties in the action and
who have or claim any interest in the property which was not of record
at the time the lis pendens was filed.

(d) All persons claiming under any of the foregoing persons.

Comment. Section 874.210 supersedes portions of former Sections
766 and 787.

Subdivision (a) makes clear that all parties to the action are
bound by the judgment, including the helrs of a decedent joined pursuant
to Section 872.530 and unknown persons joined pursuant to Section §72.550.
Subdivision (a) supersedes former Section 766(1), (3) and the first
portion of former Section 787.

Subdivision (b) continues the substance of former Section 766(2).

Subdivision (c) supersedes the last portion of former Section 787.
Subdivision {d)} supersedes former Section 766(4) and the middie portion
of former Sectlon 787,
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404-371 § 374.220

§ 274.220. Persons not bound by judement

€74.220. The judgment does not affect the interest of any person
who is not joined as a party in the action and who had an interest of
record in the property or part thereof at the time the lis pendens was

flled.

Comment. Section 874.220 1s new.

Hote. Mr. Cooper states this section "is bad. The court should
compel joinder of all necessary partles and make an in rem judgment.
The title companles could not insure under the present proposed sec-
tion.”

Mr. Swift concurs.

404372

§ 874.230. Holder of lien known to plaintiff

874.230. UJotwithstanding Section 874.220, where a person having or
clalming an unrecorded lien upon the property or part thereof is not
joined as a party in the action but the existence or claim of the lien
is actually known to the plaintiff at any time before entry of the
interlocutory judgment of partition, the judgment shall not affect the
interest of such person in the portion of the property or proceeds of

sale thereof allocated te the plaintifi,

Comment. Sectlon 874.230 is new. It is intended to implement the
requirement of Section 872.510, making mandatory on the plaintiff the
jolnder of all persons "actually known" to the plaintiff having or

claiming a conveyance of or lien upon the property or part thereci.
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§ 374.230

Section 874.230 is an exception to the rule stated in Section
$74.210(c) that the judgment binds all persons having unrecorded in-
terests in the property. It should be noted that Section 874.230 makes
the judgment not conclusive only with respect to the share of the
plaintiff. The portions of the property allocated to other parties in
case of a division, or the entire property in case of a sale to a bona
fide purchaser, are free of the unrecorded interests.

Hote. Mr. Cooper makes the same comment with respect to this sec-
tion as he did to the previous section.

Mr. Swift concurs.

404373

§ 874,240, Eifect of death or incompetency of party before judgment

874.240, (a) If during the pendency of the action any party dies
or becomes incompetent, the action shall not for that cause be delayed
or suspended, but the attorney who has appeared for the party may con-
tinue to represent his interest, or the court may appoint an attorney to
represent his interest, until his heirs, legal representative, or
successer in interest have appeared in the action.

(b) No judgment is invalidated by reason of the death or incom~
petency of any party before entry of judgment. The judgment is as
conclusive against the heirs, legal representative, or successor in
interest of a decedent as if it had been entered before his death.

{c) An attorney appointed pursuant to this section shall be allowed
by the court a reasonable compensation for his services. Such compensation
may be taxed as costs against the share or interest represented by such
attorney and may be adjudged a llen thereon in the discretion of the
court.
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§ 874.240

Coument. Section 874.240 continues the last paragraph of former
Section 763 and the fifth paragraph of former Section 766, extending
some of its provisions to incowmpetents as well as decedents.

Hote. The staff believes this section may be unnecessary in view

of peneral provisions rvelating to this subjecr., This is a matter to
which the scaff is giving further study.

Mr. Swift notes that the reference to “"heirs™ in subdivision (a) 1is
toc vauge; there is no indication of how many or how determined.

404-374

§ 874.250., Effect of conveyance before judgment

874.250. If, during the pendency of the action and before entry of
judgment, any co-owner conveys or transfers to another person his in-
terest or any part thereof, the transfer or conveyance shall be deemed
to have passed to the grantee the property or proceeds of sale of the
property allogated to the grantor or such proportion thereof as the
lnterest in the property so conveyed or transferred bears to the whole

interest of the co-owner.

Comment. Section 874.250 supersedes the last paragraph of former
Section 766. The principle stated in the former section is expanded to
apply to the iInterest of any co-owner, not simply cotenants; to any
property rather than simply to land; and to sale as well as division of
the property.

idote. Mr. Cooper believes this section should be restated. “The

transferred lnterest vests in the transferee subject to the effect of
the pending action.”

Mr. Swift agrees, suggesting: "said interest as transferred or con-
veyed is subject to the pending action."
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404-160 OPERATIVE BATE

OPERATIVE DATE. APPLICATION TG PENDING ACTICHS

{a) This act becomes operative July 1, 1976.

{b) Subject to subdivisions (c), {d). and (e}, in the case of an
action commenced prior to the operative date, this act upon the operative
date applies to the action unless in the opinion of the trial court
application of a particular provision would be materially inconsistent
with the proceedings theretofore had or would substantially interfere
with the effective conduct of the action or the rights of the parties or
other interested persons, in which case the particular provision dces
not apply and the law in effect immediately prior to the operative date
applies.

{c) Code of Civil Procedure Sections R72.210, 872.430, and 872.710
do not apply to an actlon commenced prior to the cperative date.

{(d) If, on the operative date, summons was issued but not served in
an action, service and proof of service may be made pursuant to the law
in effect immediately prior to the operative date.

(e) If, on the operative date, securities have been taken, lnvest-
ments made, or funds deposited pursuant to former Code of Clvil Pro-
cedure Section 777, 788, 793, or 794, or a trust has been established
pursuant to former Code of Civil Procedure Section 784, the trial court
retains jurisdiction as provided under the law in effect fmmediately
prior to the operative date. The trial court, upon reasonable notice
and opportunity to be heard and 1f it appears In the best interests of
the parties and other interested persons, may ordet that securltiles,
investments, or funds held by the county clerk be assigned, delivered,
or paid over to a trustee or agent, or otherwise transferred from the
name or custody of the county clerk.
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Civil Code § 1354 {amended)

1354. {a) Except as provided in Seetien-752b-of-the-Code-of-Civil

Proeedure this sectlion , the common areas shall remain undivided, eand there

shall be ne judicial partition therecf. HKNothing herein shall be deemed to
prevent partition of a cotenancy in a condominlum.

{b) The owner of a condominium in a condominium project may maintain

a partition action aa to the entire project as If the owners of all of the

condominiums in the project were tenants in common in the entire project

in the same proportion as their interests in the common areas. The court

shall order partition under this subdivision cnly by sale of the entire

condominium project and only upon a showing of one of the following:

{1) More than three years before the filing of the action, the project

was damaged or destroyed so that a material part was rendered unfit for its

prior use, and the project has not been rebuilt or repaired substantially

to its state prior to the damege or destruction.

(2) Three-fourths or more of the project is destroyed or substantially

damaged and condominium owners holding in aggregate more then a 50-percent

interest in the common mreas oppose repalr or restoration of the project.

(3) The project has been in existence more than 50 years, is obsolete

and uneconomic, and condominium owners holding in aggregate more then a

50-percent interest in the common areas oppose repair or restoration of the

project.
(4) The conditions for such a sale, set forth in restrictions entered

into with reapect to the project pursuant to Sectlion 1355, have been met.

Comment. Section 1354 is amended to incorporate the substance of former

Code of Civil Procedure Section 752b, which is repealed.



Civil Code § 1355 (technical amendment)

1355. The owner of & project shall, prior to the conveyance of any
condominium thereln, record & declaration of reetrictions relating to such
project, which restrictions shall be enforceable eguitable servitudes |
where reascnable, and shall inure to and bind 21l owners of condominiume in
the project. BSuch servitudes, unless otherwise provided, may be enforced
by any owner of a condominium in the project, and may provide, among other
things:

(a) For the management of the project by one or more of the following

management bodies:; the condominium owners, a beard of governors elected by
the owners, or a management agent elected by the owners or the board

or named in the declarations; for voting mejorities, quorums,
notices, meeting dates, and other rules governing such body or bodies; and

for recordation from time to time, as provided for in the declaration,of
certificates of ideniltiy of the persons then composing such management body
or bodies, which certificates shall be cconclusive evidence thereof in favor
of any person relying thereon in good falth.

(b) As to any euch mansgement body:

(1) For the powers thereof, including power to enforce the provisions
of the declaration of restrictions;

(2) Por maintenance by it of fire, casualty, liability, workmen's
compensation and other insurance insuring condominium ovmers, and for bonding
of the members of any management body;

(3) For provision by it of and payment by it for maintenance, utility,
gardening and other services benefiting the common areas; for employment of
yersornel necessary for operation of the buillding, and legal and accounting

services;
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(k) TFor purchase by it of materials, supplies and the like and for
maintenance and repair of the common areas;

(5) For payment by it of taxes and speclal assessments which would
be a lien upon the entire project or common areas, and for discharge by it
of any lien or encumbrance levied ageinst the entire project or common areas;

(6) For payment by it for reconstruction of any portion or portions of
the project demaged or destroyed;

(7) For delegation by it of its powers;

(8) For entry by it or its agents into any unit when necessary in
connection with maintenance or construction for which such body is respon-
sible;

(9) TFor an irrevocable power of attorney to the management body to
sell the entire project for the benefit of all of the owners thereof when
partition of the project may be had under Section Fi2b~0f-the-Code-of-Civil
Proeedure 1354 , which said power shall: (i) be binding upon &ll of the
owners, whether they assume the obligations of the restrictions or not; (ii)
i? so0 provided in the declaration, be exercisable by less than all (but not
less than a majority) of the management body; (iii) be exercisable only after
recordation of a certificate by those who have power to exerclse 1t that aaid
power is properly exercisable hereunder, which certificate shall be conciu-
sive evidence thereof in favor of any perscn relying thereon in good faith.

{(¢) For amendments of such restrictions which amendments, if reasonable
and mede upon vote or consent of not less than a majority in interest of the
owners in the project given after reasonable notice, shall be binding upon
every owner and every condominium subject thereto whether the burdens therecn
are increased or decreased thereby, and vhether the owner of each and every
condominium consents thereto or not.
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(d) For independent audit of the accounts of any management body.

{e)(1) For ressonable assessments to meet authorized expenditures of
any management body, and for a reasonable method for notice and levy thereof,
egach condominium to be assessed separaiely for its share of such expenses
in proportion {unlese otherwise provided) to its owner's fractional interest
in any cormeon areas;

(2) For the subordination of the liens securing such assessmente to
other liens either generally or specifically described.

{f) For the conditions upon which partition may be had of the project
pursuant to Section ¥8db-gf-ihe-Code-~of-civil-Precedure ;gé& . SBuch right
to partition may be conditioned upon failure of the condominium cwners to
elect to rebulld within a certain period, specified inadequacy of insurance
proceeds, specified damage to the building, a decision of an arbitrator, or
upon any other reasonable condition.

{g) For restrictions upon the seversbility of the component interests
in real property vhich comprise a condominium as defined in Section 783 of
the Civil Code. Such restrictions shall not be deemed conditions repugnent
to the interest created within the meaning of Section 71l of the Clvil Code;
provided, however, that no such restrictions shall extend beyond the period
in which the right to partition a project 1s suspended under Section ¥52b

of-the-Code-ef-£ivil-Procedure 1354 .

Code of Civil Procedure §§ 752-801 (repealed)

Chapter 4 (commencing with Section 752) of Title 10 of Part 2 of the

Code of Civil Procedure is repealed.

Comment. Sections 752-801 are replaced by Title 10.5 (commencing with-
Section B72.010) of Part 2.  The text of the repealed sections and their-

present disposition is set out in the Appendix.



Code of Civil Procedure § 801.13 (amended)

801.13. If the couri orders a sale of the property or a paritition
thereof, the same shall be mede in accordance with the provisions of

ehapser-4; Title 105 10,5 (commencing with Section 872.010) of Part 2 ef-ike

€ede-of-Civil-Precedure , except that :-{a)--The-couri-may-appoiat-ene
referec-inciead-of-threey-and-{bd proceeds of sale belonging to unknown
defendants or defendants whose identlties or whereabouts are unascertained
ghall be paid to the public officer who is the custodian of the funds
collected on such public improvement assessments, bonds or certificetes of

sale, to be held by him as in like instances of collection.

Comment. Former subdivision (a) of Section 801.13 is deleted since
the general partition law provides for appoiniment of & single referee. 8See
Section 873.010.

Revenue & Taxation Code § 3965 (amended)

3965. If the court orders & sale of the property or a partition there-
of, the same shal) be made in accordance with the provisions of chapsew-iy

Title 28y 10.5 [ccrmencing with Section 872.010) of Part 2 of the Code of

Civil Procedure, except that 2

{8)--The-court-may-appoins-one-referee-ingtead-of- threey-and



£b)-Preeceds proceeds of sale belonging to unknown speclal assessment
owners, or persons8 claiming an intereat in said special assessments, shall
be paid to the treasurer, to be held by him as in 1like instances of collec-

tions by said treasurer of special assessments.

Comment. Former subdivision (a) of Section 3965 is deleted since the general
partition lew provides for appointment of a single referee. See Code Civ.
Proc. § 873.010.

B
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Code of Civil Procedure § 752 (repealed)

Whon-several Y ALL

Fde

5y

them have an cstate of iheritanee, or for life or fives, ot for years, or when real property is { IN
subject to a life estate with remainder ever, an action may Le brought by one or more of such

persons, or, where property is subject to o life estate with renainder over, by the life tenam, | STRIKBOUT
. ‘or where real property is subject to a len on a pority with that on which the owner's fitle is
,.,h‘s GE *3?‘““ Fa P A 2 . L ¥ - hv4 ;-‘in'gp tl"“‘(lf accgpding tg ”Ie

Comment. The portien of former Section 752 that sperified the

interests in real property entitled to maintain a partition sction is
contimued in Section 872.210. However, the provision enabling parti-
tion by the owner of a lien on & parity with that on whieh the owner's
title 15 based is not contimued. It had extremely limited application
and represetited a depafture from the genersl rle that only substantial
interests in property may compel partition.

The portion of former Béction 752 that provided a standard for sale
or diviaion of property in e partition asction is superseded by Secticns

872.810-872.830.



Code of Civil Procedure § 7528 {repealed)

%‘. - ' . e P wlmm

A bl et b i i P iy " 'H i )
'Pe.i-ru-m By i vn s gy 1. LEA ]f\:r-‘l\ulu: Py T tem :nrir%n, tutaul;:l‘l. LJ—W ﬂ!‘
more -ﬁlich co-owners for tparhition thereofs or bn case pariilion eannot be had without preat n
prqn:h_n: to the owners, for the sale shereof, anil partitien of the proceads according to the /
pespechive nterests off the peshes, Ju all such actions the proyisions of_this chapter shul)

IRIKEOA

Comment. The portion of former Section 752a that specified that the
co~owner of personal property is entitled to maintain a partition action
ie continued in Section £72.210, The portion that provided a standard
for sale or division of the property is superseded by Sections 872.810-
872.830, ‘

The second sentence of former Sectlon 752a is continued in Section
872.020. '

Tha third sentence of former Section 752a is continued in Sectien
872.240.

Code of Clvil Procedure § 752b {repealed)

.

S] * ’
defined in Section 1350 of the Civil Code, an action may be brought by once or more of such
persons for partition thercof by sale of the entire project, as if the owners of all of the
condominiums in such project were tepants-in-common in the entire project in the same
proportion as their interests in the commmon areas, provided, liowever, that a partition shall be
made only upon the showing that (1} three years alter dataage or destruction to the project
which rcnders & material part thereol unfit for iis use prior (hereto, the project has not been
rebuill or repaired substastially to its staie prior to ils damage or destruction, or (2) that
three-lourths or more of the project has been destroyed or substantially damaged, and that STR' g{w
condominium owners holding in aggregate more than a 50 percent intercst it the common
arcas arc opposed to repair or restoration of the project, or {3) that thie project has been in
existence in cxcess of 50 years, that it is obsolete and uncconomic, and that coadominium
owncrs holding in apzregate more than a 50 percent interest -in the common areas are
opposed to repair or restorution of the project, or (4) that conditions for such a partition by
sale set forth in restrictions cntered into with respect to such project, pursuant lo the

Comment. Former Section 752b 1s continued in Civil Code Section 1354.



Code of Civil Procedure § 753 (repeeled)

¥,

. . bl : ‘ "
. whetlier such pwrsons are koowae or unkonown, must be sel forth in the complaint, as far as |
known to the plaintiff; and if one or mare of the parties, or the share or guantity of interest of
any of the parties, is vnknown to the plaintifl, or is uncertzin or contingent, or the ownership
of the inherilance depends upon an excoutory devise, or the femainder is a contingeni

Comment, The firat portion of former Section 753, requiring that
the interests of all persons in the property be set forth in the complaint,
is superseded by subdivision (¢) of Section 872,230. The last portion of
former Section 753, requiring that the complaint set forth additional
information as to parties who are unknown or whose interests are uncertain,
is continued and broadened in Section 872.520.

Code of Civil Procedure § 753.1 {repealed)

1534
N e —— _ . L
oo T keathepropoityio-sibectto-a-ter [ 1)) 1)
both, it shal]l not be necrfssar}' {0 name as parties Ecl"{:uda;ll persons whose only interest in the ﬁﬂll KEWT

property s that of a lessce, royalty-owner, lessor-owner of other real property in the
community, unit or pooled arca, or working intercst owner, or persons claiming undertany of

Comment. Former Sectiom 753.1, making it unnecessary to pame
as defendants certain persons ovaing oll and gas interests, is con-

tinued in Section 872.540.



Code of Civil Procedure § 754 (repesled)
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Comment. Former Section 754 is superseded by Section 872.510.

Code of Civil Procedure § 755 {repealed)

[ P _.;F ALL W
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r of the several countics 11 which ile property 1§ siunted, a T
s w0 far as known, the gm"&{}u

o, containing the psmces of the partie: v !

aifected thereby, From the ume of
v 1

1
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the recorder of the county, o
notice of the pendency of the acti

objeet of the aclion, and a deseription of the property 13 b | y. 1 : time 07
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Comment. The portion of former Section 755, placing jurisdiction

over partition actions in the superior court, is continued in Section
872,110, The portion of former Sectiom 755 relating to the lis pendens

is continued in Section 872, 250,

Code of Civil Procedure § 756 {repesled)

256 N I fLLL.#U

dcl';,:ndants in the compiaint, and _whcn ‘il shows that some person has or claims an interest i SnszFalﬂ'
or licn upon the property whose pame 3 unkinown to the plainkil, the summeons must also be

Comment. Former Section 756 1s muperseded by Section 572.310.

wlia



Code of Civil Procedure §’?5T'{repealed)

ALL
K Eour

- afidavit. the sumncns may be served on sech unknown parly by pablication. W}.acu
. publication is made pursuant to this section or as to a known parly, pursuant to Seclion
S e ettt i

Comment. The firaf sentence aof former Section 757 {s superseded by

Section £72.310. The second sentence of former Section 757 is supersaded
by Section 872,320,

LS

Code of Civil Procedure § 750 (repealed)

* - I . - - " i I ‘

dby-rw-fre-i torh , . 1,
the coinplaint, Otherwiss, Lz must controvert such of the allegations of the complaint as he A‘J‘
does not wish to be taken as admitied, and must set forilk his estate or interest in the g I(EWT
properly, and if he claims a lien thereon must state the date and character of the lien and the TR}

. amount remaining duc. and whethor he has any addivional security therefor, and if so, its

-

Comment. The first sentence of former Section 758 is not continued;
the consequence of the fallure of a defendant to answer is covered
generally in Sectilon 431.20.

The portion of the second sentence of former Section 758, requiring
the defendant to controvert material allegations of the complaint and
to allege hiz interest in the property, is continued in Section 872.410,
The portion of the second sentence, requiring the defendant to state
information relating to any lien he may have, is continued in Section
872.420.



Code of Civil Procedure § 75¢ (repealed)

759:
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may be put in i:a-su:e, tried, and determined in such aefiorn; a;rd whon ﬁ’{J\

& sale of the premises is necessary, the title must he astertained by /A

proof to the satisfaction of the court before the sale can he ordered:

excgpt that where there are severaj unknown persons having an inter. g‘TR{KEOLL‘F'

Comment. The porilion of former Section 759 that provided for the
determination of ihe rights of the parties iz continued in Section 872.610.
The portion that reguired ascertainment of title in case of a smle of the
property is superseded by Sectlon 872.620, reguiring ascertainment of
title generally to the extent necessary to grant appropriste relief, The
portion that permitted consideration of the rights of unknown persons

together is continued in Section B72.6L0.

Code of Civil Procedurs § 760 {repealed)

fon of the Court, impracticable or highly inconvenient to make a com-
plete partition, in the first instance, among all the parfies in interest, ,q
the Court may first ascertain and determine the shares or interest LL-
respectively held by the original co-tenants, and thereupon adjudge i/
and cause g partition te be made, as if such original co-tenants were ; _
the parties, and sole parties, in interest, and the only parties to the STR} K#OU-T
action, and thereafter may proceed in like manner to adjudge and
meke partition separately of each share or portion so ascertained
and allotted as between those claiming tnder the original tenant t)

MSMWWWMM

Comment. The substance of former Section 760 is continued in Section

872.730.



Code of Civil Procedure § 761 (repealed)

cumbrances of record upon such real proporty, or any part thereof,
which existed and were of record at the time of the commencement ﬁ /J\
of the action, and the persons holding such liens are not made parties r

to the action, the cowrt must either order such perscns to be made
parties to the aclion, by an amended or supplemental complaint, or gm! KE[X{T—
appoint a referee to ascertain whether or net such liens or incum-
brances have been paid, and if not paid, what amount remains due
thereon, and thelr order among the Bens or incumbrances severakly
held by such persons and the parties to the action, and whether tha

amm&m&ng@%a&h&%%ﬁ%&ﬂﬂ-mm
“-seenredethe-nalove-and oxtent-of-Hhe-seeuribye- /

Coanment. Former Sectior 761 ie superseded by Section 872.630, providing
Por the dstermination of the status of outstanding liens to the extent

necessary to grant appropriate relief.

Code of Clvil Procedure § 762 (repealed)

reasonable time previous to the day Tor appearance before the
referce appointed ns provided in Mection 761, ou each person
having outstanding Hens of record, who i3 pot a party te the
action, to appear belore the referee ot o speeified time nod
place, to make proof, by hiv own affidavit ar ol kerwise, of the
amount due, er to becoms due, eotlingoatly or absolutely
thereon. The notice shall be served in the manner provided by
law for the serviee of » summens in a civil action, but, if serv-
ice camnot otherwise be made with ihe exervise uf reasonitble
dilipence, serviee may be made by prablication or notiee to his
agents, nnder the direction of the conzi, W suell nunoer as
may be proper. ‘T‘w report of the weferee thereen must be
wade to the court, and must be coulivsed, modified, or set

ALL 1

STRiKEOUT

Conment. Former Sectien 762 is superseded by Section 872.630, pro-
viding generally for the referze’s procedure and authorizing issuance of

process in support thersof.



Code of Civil Procedure § 76% {repealed}
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cantphinlit oe ol tied e properdy or any part of 18 s so
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siteated that partioon canns! e madis
dice tu the swners, or whers properiy i
aned the rewntinder 3o onmiiarent momainder, the conrt rasy

anpd in the Latier ease must order the sade theeesl ; cilinrwise,

upon the rreguisie proofs heing swade it st order 2 parttion

areording 1o the prespretive rrctoy of the parties ay asceriained

by the eourt, and spneint thres peferees therelor, and must {

designate the norion te roan undivided for the ownery

whose interests comain nnknown, or 8r2 nat aseertginad ; or the

court may with the copzent of (he parties appoint one referes

mstend of three, and ho, whea sppeinted, fias all the powers

and ay perform all the datiey recwired of thirve veferees s and

the eourt must appeint as referes 2py person o Pwrsons to

whose appolutment all tha parties have comsenied, provided

that in the case of an Jusompetent cr minor party the duly

appointed poacdian or conservaior or gueardiew ad ltem of

said defendart may so consent, and provided further thatl no

persun shall be appainted aw referee wiio iz g clerk of the eourt lﬁ:} L A
or deputy elerk, or pariner or employee of the judge, or person

related to the judge or to hiz wife within the third degree, or

who iy married tc a relative of the judge within the third

degree, or who owns any nterest or estaie in the property. / /U

withoat greak preji-
subheel Lo a lite estute

Where the property or an interest therein is subject to an
express trust the court, notwithsteading the foregoing provi-
sions of this section respecting preperty subject to a life estate
and contingent remainder, may but shall not be required to
order a sale thereof ; and in the event of either a partition or
aale, the property or proceeds of szle alloited to the trustes —-
of such express trust shall be hedd by him upon the tras g TR] K k_—O(,{T
therein stated, and no further action hy the court pursuent tn
Section 781 of this code shall be required.

When the site of an ineornoraied city or town is ineladed
within the extericr boundaries of the preperty to be parti.
tioned, the court must direct the referees to survey and ap-
prafse the eniire property to be partitioned by sctusl laty and
subdivigions then existing in the scivel possession of the several
tenants in common, exelusive of the value of improvements
thereon, first setting apart necessary portions of the property
for ways, roads and streets, ns iv Seetion 764 provided, snd to
report sieh survey sad separate appraisement on ench lot and
subdivision to the cowrt.

The court may confirm, change, modify, ov sei aside the re-
port in whole or in part, and, if neesssery, appoint new
referees,

When, after the final confirmation of the renort of such
survey and appramsement, # appears by evidence to the satis-
faction of the eourt that an eguusdble partition of the whale
property is impracticeble, and £ sale of the site of such eity
or town, or any portion thereof. will he for the bost interests
of the owners of the whole property, it wust ovder a enle
thereaf ; provided, that withiz 80 days thercafter any tenant
in cammon or tenants in common, having improvenents ercefed
o any thwo or ety lot or subdivision included in such order
of sale, shall have the prine piekt to purchase the same Bt such
appraiserd valnaticn, and way pay into court the ameunt so
appraissl as e value thereof, and apon such psyment the

~tithe-shat-vesttorstch-—parehnser :

-



af stibedevision s foesiad i sesveraXy to snek purchuser or pur-
chiasers; suelr Turther procesding shall then be had as to the
rentplnder of thie property, and the woney so paid to the court,
as by this ohapter pravided.

iR during the pendency of the action, #ny of the parties /?A_L

dee, or boeotne nsune, or otherwise ineompetent, the proceed-
ings shall not for thut euuse be delaved or suspended, but the Iﬂ)
altorney whu has appeared for such party may confinue to
represent suell iuterest; and in case any such party has not
appeared by an attorney, the conrt must appuint an attorney g 2 T_

o represent the jnterest wlich was held by such party, nunti) W* K ou )
his hieirs or legal reprosentatives, or suecessors in interest, shall
have appeared i the wetion; and an attorney so appointed
mast boe alluwed by the court & reasonabie compensation for his
serviees, whicl may be tuxed s costs arainst the share or inier.

Comment,, The portion of former Section 763 providing for division of

property in partition &g a general rule is continued in Section 872.810,
The portion that provided for sale of the property if division could not be
made without great prejudice 1z superseded by Section 872.820, providing
for sale where sale would be more equitable than division. The portion of
former Section 763 thet required sale of the property in case of a life
eptate with contingent remainder is not continued; the generai p_rovis:lonu
governing manner of partition control. See Article 3 (commencing with

Section 872.610) of Chapter 3. ‘
The portion of former Section 763 providing for appointment of three

referees as a matter of course 1s superseded by Section 873.010, providing
for appointment of one referee as a matter of course. The portion that
provided for appointment of onte referee with the ccnsent of the parties is
superseded by Section 873.030, providing for appointment of three referees
with the consent of the parties. The portlon requliring appbintment of any'
person all partiss have agreed to and authorizing the guardian of an
incompetent or minor to so agree is continued in Section 873.040. The
portion of former Section 763 disqualifying certain persons from acting as
referee 1s continued in Section B73.050.

The portion of Section 763 réquiring aesighﬁtion of a portion of the

property to remain undivided for owners vhose interests remain unknown is

contimued in Section 8573.270



The second paragraph of former Section 763 is continued in Section

Bre Sk,

The substance of the third, fourth, ani fifth paragraphs of former
Section 763, relating to partitfon of property which includes the site of

an incorporated city or town, Is not continued because it iz ohsolete,

The sixth paragraph of former Section 762 is continued in Section

874,240,

Code of Civil Procedurs § 76l (repealed)
T64:

f)

aliot the several porlions thereof to the respective parties, quality
and guantity relatively considered, according to the ruspective rights
of the parties as determined by the court, pursuant to the provisions
of this chapter, designating the several portions by proper landmarks,
and may employ a surveyoer with the necessary assistants to aid them.
Before making partition or sale, the referees may, whienever it will
be for the advantage of those interested, set apart a portion of the
property for a way, road, or streegt, and the portion so sct apart must
not be assigned to any of the parties or sold, but must remain an open ﬂ A
and public way, road, or street, unless the referees shall set the same L
apart as & private way for the use of the parties interested, or some
of them, their heirs and assigns, in which case it shall remain such / ”u

private way. Whenever the referees have laid ot on any tract of g -

fand roads sufficient in the judgment of said referces to accommodate TEI Kka( 7_
the public and private wants, they must report that fact to the court,
anhd upon the confirmation of their report gll other roads on said tract
cease to be public hichways., Whenever it appears, in an action for
partition of lands, that one or more of the tenants in cornmon, being
the owner of an undivided interest in the tract of land soupht to
be partitioned, has spld to another person a specific tract by metes
and bounds out of the common land, angd executed to the purchaser
a deed of cenveyance, purpoerting to convey the whole title to such
specific tract to the purchaser in fee and in severaity, the land de-
scribed in stuch deed shall be allotted and set apart in partition to
such purchaser, his heirs or assigns, or in such other manner as shall
make such deed effectual as a conveyance of the whole title to such
segregated parcel, i such tract or tracts of land can be so allotted or
set apart without material injury of the rights and interests of the
other co-tenants who may not have joined in such conveyance, In all
cases it is the duty of the referces, in making partition of land, to

.



the shore o coch co-tenaal, 52 as to onisravs 03 far as nracticable
the impreovements made by such co-tenont upon the property, and
the vahue of the improvements made by the tananis in corrnon must
be excluded from the valuation in meking {he aliotments, and the
isnd must be valted without rezard to such improvements, in ease

Akl 0

Comment. UThe portior of former Sectlon T76M thef provided for division
of the prope rty by the »sf2rs=e in sceordance with the rlghts of the parties
1s sontinead in S2ction 973.210. The porticn relating to employment of a
surveyor iz continued in 3e~tion $373.130. Th2 poriicn relating to designa-
tion of the divided portions by landmarks 18 not continued because 1t 1is
obsoclete. The portion of former Section 764 thet provided for designation
of public snd private waye is superseded by Section 873.090, making com-
parable provision.

‘The portion of former Seciion 754 that provided for division in such a
manper as to effectuate prior purported conveyances 1s continued in Sectiom
873.230.

The portion of formar Rection 764 that provided for division in such a
manner as to allocate improvements to the parties making the improvements

15 continued in Section £73.22C.

Code of Clvil Procedure § 765 {repesled)
..

fng therein the manrer in wiich they exectiet their i.rugti and de- Ari | n
seribing the property divided, and the shaves alloited to each party,

with a particular description of each share, Any party to the action, STR! kanr-
aftor giving at least ton days’ notice in wiiting 1o the sther parties
Wrhardanve-appested -thepeit o -Hrention-4o-4e-So—FaRy--noyg-the-
eonrt-to—eoniiF—ehange,—rodHy—or-sot-aside--sueh--Fopoits

Camment. The Pirst genience of former Section 765 15 continued In

Section 873.410. The second sentance is continued in Section 873.420 (a),

“'11"

STRikéouT



Code of Civil Prozedure § 7hi {cspealed)
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appoinl new seferees. Upon ihe cepont eium contirmed, Jaemment wminst be rendered that such
pariition he effectuat focover, »iich sudpnent & binding ard conclusive:

1. On all persons mumed @8 parties 1o the action, and 1 cir lepal representatives, who have
al the thme any interest 11 the propenry divided, or any pait ihereal, as owners in fee or as
tenante for lite av Tor years, or v entied 19 the reversion, remainder, or the inherifance of
such property, or wny it thereof, afler the deicrmination m a particuiar esizie therein, and
who by any coscingpeney may be eniitled o o Lenchivind milerest in the property, or who have 4y
an fnterest in auy windiviied share therea®, s tenants, for yours ar for Jife: ﬂ;‘l‘

2. Oa @il porsons pot i bolag at the tsme g0id Judpment w» entercd, who have any interest
i the property divided, or any part thereef, as entitled 1o the reversion, remainder or the
inheritance of such prorerty, or ary part thereof, after the determination of a particular estale !
therein, and who by aay continpency may be entitled 1o a benelicli] intercst in the property; /N

" provided, that in eire sale hay beov made wiader the [‘;m\fis:i.nna ol this chapter the judgment
shall- provide for kevping iwtact the share of the proceeds of said rale, to which said party or
parties not in being at the timwe are or may be x_nluicd mml such time as such parly or partics

may take possession thereof, gvm ’KED{JT

3. On all persans interested in the nroveriy, who may be unknowsn, to whom notice has
been given of the action for pariition by publication;

4. On all oiher persons claiming {rem such parties or persons,. or ‘cither of them.

And no judgment is invalidated by reason of the death of any party before final judgment
or deeres; hul such judpment or decres is as conclusive against the hairs, legal representatives,
or assigns of such decedest, as 17 huo heen entered before his death, _

If during the pendency of the action, and before fina) judgment therein, any ol the
cotenants has conveyed fo another person Bis interest, or any part of his intcrest, such

. conveyance, whalever i1s form, shall be deemed to hzve passed to the granitee any lands
which, alter its cxecntion, muy have bees sel oside to the prantor in severalty, or such

rthewhote-tmterestob

. Comment. The first teaterce of furmer Scetlon 766 1s superseded by
Section 873.420{v). ‘'The introdrctory wortion 13 riperseded by Section

873.420{c}. Subdivisions {1)-{4, sre continued in Sectien 874.210

‘with the exception of the last portion of guldiviefon (2) relating to
preaservation of the shere of narties not in baing, which is superseded by
Section £7%.05C(L7 .

The paragraph of formey Section 765, relating to the effect of a
Judgment on persone who die or Lecome incomparent, ie continued in Sec-
tion 874,240, The last paragraph, releting vo the affect of the Judgment

in case of a conveyance, i3 continued in Section 87%.250.



Code of Civil Procedurs 4§ 767 (repealad}
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Comment. The substance of former Sectlion 767 is continued in Section

873.320.

Code of Civil Procedurs § 763 (re repealed}-
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his assistants, when cmpoyed, mqst be ascertainngd and abowoed by STR

the Court, and thc.- dmounf thereof, togefhex with the fors allowed

Comment. Former Sectlon 768 is continued in substance by Sections
874.010 {costs incurred for the common benefit) and 574.030 (court apportion-
mant of costs), providing for eguitable espporiiomment of the fee and expenses

of the referee and gurvayor.

Code of Civil Procedure § 769 {repsaled)
+68.—

gmﬂ_m Whepo-lemris-orran-andivid ‘ I Y

: POy s 1 Herr—if-apartitiorbe
ed-intoresi-on-ontale-of-any-of-the-patties—suciren SrRKEpuT

made, shall thcmefartb boa chdrge ﬂnfy on the r4ham aqmgnr‘d to such
WMWW

Comment. Former Section 769 is continued in substance by Sections

873.260 (liens) and 874.120 (nonpayment lien), providing for continuation
of a lien on the share of & party but making the lien subordinate to other

liens for costs of pertition.

~13.



Code of Civil Procedure § 770 (repealsd)

Comment. The subsience of formesr Section 770 is continuwed in Section

873.840.

Code of Civil Proczdure § 771 (repealed)

plied under the direction of the court, as {ollows:

1. To pavy its just proportion of the pencral costs of the action;

2. To pay the costs of the reference;

3. To satisfy and cancel of record the scveral liens in their order
of priority, if entitled to pricrity over the lien under which the own-
or's title was obtained, by payment of the sums due and to become
due; the amount due to be verified by affidavit al the time of pay-
ment;

-shepes-thopoin-as-found-by-the-soupt-

AL N
StRIKED T

Coment. The substance of former Section 771 is continuwed in Section
873.820 with the exception of ihe portion of subdivision (3) which provided
for determination of the amount due by verified affidevit, which is not

continued.

Code of Civil Procedure § 772 (repealad)

&Ww%mvﬁmﬂmmﬁw /}M 119
ment of the amount of such len, the Court may, in its discretion, { ¢ )
order such securities to [:e exhau«.fed hPfﬂ:‘e a dlstmbutmn of the pro- STR! KKO u‘?\

Comment, The subsztance of former 3ection 772 is ~ontlnued in Section

873.830.

nu]_lf.-\w



Code of Civil Procedure § 773 (repealed)
o i B8
e

securities token by the roferees, or any ;mt th weu*‘ must he dis- {( ALL /N
wibuted by them to the persons entitled {hernio, whenever the Court

so directs, But in case no direction be given, al of such proceeds and STR;KE()HT"
o “.":- et ; — H 3 " I rooa 4 \" H

Coment.. The first sentence of foimer Section 773 is superseded by
Section B73.%10. Thes second sentence, providing for deposit of proceeds
in court if no direction is given, 1s not continued; a direction will be

given in every cage under Section 873,510,

Code of Civlil Procedure § 774 {repealed)

?ihi?
to persons who are parties to the action, whether known or unknown,
are paid into courts, the action may be continued as between such AL )
parties, for the determination of thelr respective claims thereto, which
must be ascertained and adjudged by the court. Further testimony .S‘TR{){EGHT
may he taken in court, or by a referee, at the diseretion of the court,
and the court may, if necaww, reqmre such mmea to prusont the

Comment, Former Section 774, providing for a continuance for determina-

tion of claims to proceeds, is not continued because it is unnecessary.

Code of Civil Procedure § 775 (repealed)
o

(rbap it ppib-bioperiy-ade-oy-pefoperi-under—this—charter
must be made at pablic auction to the highest hiddoer, upun notice
given in the maoner reaqiired for the suie of real property on oxecl-
tion unless in the epinion of the court it would be more beneficial
to the parties interested to setl the whole or some part thereaf at
privite sale; the court may order or direct sueh real property, or any
part thereof, to be sold at either public auction or private sale as the
referce shall judpe to be most beneficial to all parties interested.  If
sold at public auction the notice must state the terms of sale and if
the property or any part therecf is to be sold subject to a prior es-
tate, charge or lien, that must be stated in the notice. If the sale is
ordercd made at either pub! c atction or prwate mie thc mle at

AL
7y,

STRIKECUT



Comment, The portion of former Section 779 providing for sale at
public or private sale as wili be more beneficial 1o the parties i con-
tinued in Section £73.520. The porticn of former Section 775 ihat pro-
vided for partial public and partlal prlvate sale is continued in Bection
273.530.

The porticn of former Secticon Y75 providing for notice of public zals
in the manner required for sals on execution is conilnued in S=ction 573.6L0.
The portion prescribing the contenis of the notice 1s superseded by Section
873,650,

The portlon of former Section 770 requiring the conduct of &sles st
private sale to be in the menner of private sales of estates of decedents
is continued in substance in Section B73.680, which sdopts relevant portions

of the Probamte Code.

Code of Civil Procedure § 776 {repealed)

R e
. : ,

_ I e fors . . ,
“Gourt-tutst-in-theorder for-snie; direct the-terms ofcrediv-which | 474 /U
may be allowed for the purchase money of any poriion of the premises 3
of which it may direct a sale on credit, and for that portion of which TR ¢
the purchase money is required, by the provisions hereinafter con- fKE& AT

: o
=i o b & ot -y Dyt 2 By eyt

; e Storbe
Comment. The portion of former Section 776 authorizing the court to
direct the terms of credlt for a sale is contipued in Section 873.630. The
portion providing for investment for the benefit of unknown owners, infanis,
and the like is superseded by Ssction 373.810, granting the court full

authoriiy over the disposltlon of the proceeds of sale,



Code of Civil Procedure § 777 {repeaied)

o e B .
SR —— The
pefppood-Faay-talie -soP bl Sopges-and-other—seearitica—Tor—the L]
whole, or convenient portions of the purchase money, of such parts A //U
of the proaperty as are duacted by the Court to be sold on oredit, for e
the shares of any xm awn owner of full age, i the name of such owner; ng'fK K T
and for ihe shares of an infani, in the name of the guardian of such

Comment, The portlon of former Section 777 providing for collection

of the security by the referse is continued in Section 373.750. The portion

that specified in whose name the mecurity is to be taken 1s not contimued
because it is unnecessary. The portion providing for taking security in
the name of the county clerk is not continued because it is inappropriate

under modern conditions.

Code of Civil Procedurs § 778 (repealed)
8-

tate has been sold, is entitled to receive such sum as may be deemed
a reasonable satisfaction for such estate, and which the person so g
entitled may consent 1o accept instead thereof, by an instiument in m“{ﬁﬂfd’ 7
writing, filed with the Clerk of the Court. Upon the filing of such

ALL 1

"

*

Comment. Former Section 773 is not continued, The provision for a
presale egtimate of the value of a tenancy is inappropriate under modern

condltions.

L



Coge of T1vil Procedare § 773 [rengaled)
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T NIV L St FEET SSTEC P T STV
given, Hicd, and colered as provided in the lest soction, at or hefore
a judement of sake s rendered, the Court must ascertain and doter. HZ‘-’L ”U
mine what proportion of Ui proceeds of the sale, after deductin i
e . cpmgr tE Gt L—, RIS 3 TN ]\-]‘r P a . N - g n%TP‘KE&L{T“
expenses, Wit be o jus? and reasoralde sum o be allowed on aceount

e’

Comment, The subsiance of former Section 779 i1s continued in Section

573.850(a).

Code of Civil Procedurs § 70 {repenied)

Comment. The subgiance of former Section 780 is continued in Section
873.810, providing for couri order for ihe dispositlon of proceeds for the

benefit of the persons entltled io them,

Code of Civil Procedurs § 781 {repealed)
S E:Z TN

or continrent future right or estate in any of the property sold, the
conrt must sscertain and cettle the proportional value of such con-
tingent or vested right or estate, s must direct such proportion of
the proceeds of the sale to be mvested, secured, or poid over, in such Hj_ L //U
manner as to protect the rights and interests of the parlies: or

where property is subject to a life esiale with remainder over, the -

court may direct the entire procecds of the sale of such interosts gm’ Hi'(?({?‘
to be paid to a trustee to be appointed by the court, upon security

zatisfactory to the court, to be invested and reinvested, the income

thereof to be paid to the life tenant and the corpis of the trust estate,

upon the terminalion of the life cstate, fo be delivered or paid to the

remaindermen as in the decree determined; and the court shall retain

jurisdiction for the seitivment of the aecounts of such {rustee amd in

18-



Comment,, The firsy noriieon of forrer Secifoa 731, relating to protec-
tion of the rights of persons having vested or contingenit future interests,
is continued ir Sectien §73.8:50(b}. The last portion of former Section 751,

relating -to Lreatment of a 1ife estate, is superseded by Section 873.850(c).

Code of Civil Procedure § 782 (repealed)

Comment., The first portion of former Section 752, requiring that the
terms of sale be known st the time of sale, is continued in substance in
Section 873.650, providing thet the notice of sale contaln the principal
terms of sale. The lest portion, requirlng thet separate farms or lots be
sold separately, is superseded by Section 873,620, which provides for
separate sale of known lots or parcels unless the interests or rights of the

perties will be materially prejudiced thereby.

Code of Civil Procedure § 783 (repealed)
83 |
~~~~~ Neaithar ol tha-releroor—pon-ary-
person for the benefit of either of them, can be interested in any pur- HLZ /N

chases nor can a guardisn of an infant party be interested in the q
purchase of any real property, heing the subject of the action, ex- TRt K Lour-

) ; “ = o i“' PR “‘F’iﬁ".

Comment. Former Section 783 is superseded by Section 873.690.
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Code of Civil Procedure § 784 (repeeled)
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roferced isl Pyl the eaine fo the copri aggl o a douerigaion of i diﬁlf!f[
parecks af Innd aold to each zruu.hri.w SN B o Ane prier pas”

ar seeustil ) e ferrs sad conditoms ol abe : s, i By, taken

The report mest be flied e fhe JH" w of phe vier g i whwh 1:‘(- a4etioh

5 brought, Therealter sny pavrhaser, the ceferse, OF any party ot action, way.

upan 10 days’ aotice to the other puriles whe Lave spponred thesein, aad slse o ﬁ,{/\ /U
the purchaver if he be ot the woving pany, movs the cour: fu coufnn o set aside

any sale or szlex Bo repoctad. Upon (be hearing the court muxt erumine the oe-

arn and jeport and wilincases i dabion o foe wume ang iR proceedings werp C? TR ”{ED(.{T
unfair, cr the aum bid dteproportionste o the valoe, omi K apsmu:-:-: hat & Rom -

veceeding rock B ut feast IR peroent, oxednalve of the oFpenses o & new Lile, may

be ohtatoed, the conrt may varate 14e side wnd Ctrect speidber (e be hed of wlidel ne

thes must be ghven, sid (he sete candaeesd In all mespeets ps 37 e previous sele had

taken place. if an offer of ID perecut muee o amsend tian ibal pamked In the e

tart Be made to the court, in wi'im by a respensihic peraon, it is in the dlacece
MMM@mmM%xMWMwmdm

Comment. The portion of Cormer Sectlor 784 reiating to the referee’s
report of sule and its contents s coutinued in Section 573.710. The
poertion relating Lo the motion to confirm the report iz continued in Sec-

tion 873.720. The portion relating to the confirmation hearing is BuUper-

seded by Section B73.730.

Code of (ivil Procedure § 785 (repealed]
85—

atete-eomitrmred-ire-dhe-eotrb-a-ardor-must-be-entered,
directing the referces to exccutic eonveyances and take securities
pursuant to such sale, whicli they are hereby authorized to de.  Such /‘?/J— / n
order may alse zive directions to them respecting the disposition of
the proceeds of the sale. T the purchaser, afier the confirmation of S?‘Qn{gg&?—
the sale, refuses 1o pay the &mount of his bid, the referees may sgain
sell the properiy ot any thmne to the highest bidder, and if any loss is
occasioned therehy the referees may recover the amount of such loss
and the cost from ihe bidder so refusing, or the referees, without
P peae kel AR B iR e -petic -aped as -t he-purekases-Lop.
“Hapaarti b Jaiomie-

Camment.. The portion of Pormer Secifon 755 providing for the court-
ordered consummation of sale is continued in Section 373.750{a). The
portion avthorlzing ihe order to give directions concerning the disposition
of proceeds is contirnued in Section 573.750(b). The poriion of former
Section 73% reiating te refusal of the purchaser o deliver the proceeds is

cohtinued in Section 873,760, “00-



Code of Civil Procedure & 756 (repealed)

?

Camment. The substance of former Section 736 ig continued in Section

873.770.

Code of Civil Procedure § 787 {repealedl

ALl IV
STRIKEOUT

property ini any way who shall have been named as parties in the action, and against all such
+ parties and persons as were unknown, if the summons was served by publication, and spainst

Comment. The portion of former Section 787 that provided for
recordation of conveyances is continued in Section 873.790. The portiom
of former Section 787 that specified the effect of the recorded con-
veyances 1s continued in Seetion 374.210, which is phrased in terms of

the effect of the judgment.

Code of Civil Procedure § 758 (repealed)

Vehemrthere-ateproceeds-of-a-wnie-beione erthere-are proceeds-of-e-wtie-bei ALL I
STRIKEDT

Comment. Former Section 788 is superseded by Section 873.810.
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an investment of any sueh procceds is inade, it must be done, except Hj‘ ,L / /[)
ag horein othe mvise provided, in the name of the Clerk of the county AT
where the papors are Hled, and his successars m (‘ﬂii‘f’ wiio must hold \ S f ] KE OQT
o o TN teck -y

Arerapder-aitie-Conrt

Comment. Foraer Secuion 759, areviding for securlly in the name of the
county rierk, is nobt contind bezeruse U is outmeded and {nappropriate

pnder medern conditions.

Code of Civil Procedure § 790 (repealed)
—7‘9&

reierond-the-pnrte AL
mstrument in wr xtmg under thmr handa delwered to the refemLs, s
agree upon the shures and proportions (o which they are respectively _
entitled. or when shares and proportions have been previously ad- S.TQ ! KbOuT
judged by the Cowrt, such securities must be taken in the names of
:md payable to.the mrtmq re“pc{_twciy ent.ltled thereto, and must be

il n.m-unl- AP TRTCL N L¥=Y n;hu*hari Paval Fl :d nnj:]-,%gmkv_
ik

TRERT

Comment., Former Sectionh 790, providing for sgreement of parties as

to their shares, is not continued because it is unnecessary.

Code of Civil Procedure § 791 {repealed)

e — _ A Closkbnhose-

his successors in office, must receive the interest and principal as it / -};\,L\ A
beeumes due, and apply and invest the same asthe Court may direet;

and must doposit with thie County Treasuter all securities taken, and S‘TR IKEOLT
keop an acecunt tn a boeok provided and kepi for that purpo-e, i the
el alee el Rt e e S s b b St
Fropes-pogeivod-by-bhn-Hierooh—id-tHe-disposition-thepesie



&bing W the dutles of the county

&

Commeni. Former Szotisa TOL,

clerk in meking invesim2ats, iz net continued hecausce it ls cutmoded and

inappropriate under medern ronditions.

Code of Civil Frocedure % 762 { repsaled!

793 “

T T e et e i et R A Otk
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without predocics o the righis 2and interests of some of thom, and a JG/-L //U
partition be ordevod, the Ceour® may adjudes nn[PtHu s to be

ade by one perty G molhor, on account of the inequality: but steh § o~ \{_
compensation shail nol be required o be muade to olhery by owaers T@ !K““-OQ
unknown, nor by an infant, unless it appears that such infant hos

personal preperty suflicient for thut purpose, and ihai his inferest

wxll be promoted thereby, And in all cases the Court has power to

Coamment. The substance of the first sentence of former Section 792,
relating to owslty, is continued in Section873.250 . The substance of the

second sentence, ralating Yo oiher compensatory adjustment, is continued in

Section 872,140,

Code of Civil Procedure § 793 {repealed)
93~
raiing e S reT
&&M%s&%&&d-ﬁeﬁmmmm AL I
by the referee making the sale to his genersi guardian, or the special
IreinEour-

uardien-appuing - or-bimean dieaskenrper-gisre-tHr-scourtty
required-By-taw-or diveeted-by-erderof-the-Cotrt—

Comment. Former Section 793, relating to the proceeds of sale for the
share of an infant, is net continued becavse 1% is covered by other more

general provisions.



Code of Civil Procedure § 794 {revseled)
”

'..—ﬂw-ﬁ#wﬂ-ﬁ%&%&%ﬁ@?—&ﬂé—ma&bg@-—

ment of the esmto af an insane person, or other person adjudged in-

capable of conducting his own affairs, whese interest in real property ﬁ/\/\ //L)
has bedn sold, may ceceive in behalf of such person his share of the

procecds of such real proaperty from the referees, on exccuting with a -~
suflicrent surctios an vndertaking approved by a Judge of the Court, TRIKI:OHT
that he will faithfully dischare the trust reposed in him, and will
mmndﬁwmﬁmw-
Fehresentnitee-

Comment. Former Section To4, relating to the proceeds of sale for
the share of an incompetent, iz not continued because it ig covered by

other more mgeneral orovisions.

Code of Civil Procedure § 796 (repealed)

Eheteitireof-partitom—inaiading-reasonable—gounsel—foog —oH—
pended by the plaintiff or cither of the defendants, for the common
benefit, foes or [of | referees, and other disbursements, must be paid
hy the parties respectively entitied to share in the lands divided, in /“?A/- Vg
proportion to their respective interests therein, and may be included
and speciiied in the judgment. In thal case they shall be a lien on the Q ‘(ﬁ’l KEouT
several shares, and the judgment may be enforced by execution
against such shares, and against other property held by the respec-
tive parties. When, however, litization arises between some of the
Fa' E’E.HI Bl'ﬂ"i the gii.m,t il'm' “!’,“E e ;i? ense E,i, sueir-htigation-to

Comment. The portioﬁ of former Section 796 relating to the costs of

partition expended for the common benefit is continued in Section 27k.010.
The portion reguiring peyment by the periies in proportion to their
interests is continued in Section B74.030. The portion requiring inclusion
of costs in the judgment is superseded by Section 874,110, requiring
inclusion only of unpeid costs.

The portion of former Section 796 providing for & lien for costs ie
continued in Section 874.120. The portion providing for executlon to

epnforece the costs 1s continued in Section 874,140,

2=



The portior of former Sechtion 794 that provided for appropriate alloca-
tion of expenses of litlgatrion oetween only some of the parties is continued

in the gen=rel provieion Tor equitssle apporiionment of Section 874.030,

Code of Civil Procedure § 793 (ronealed)

G-
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cerily proseeited or defonded by ane one of fhe lenants in commots,
foor the nroteciion, eonfirratien, or perfeeting of the title, or setting
e boundaries, or mading g oomney e surveys of the estate poeid

w1 the pardies io the action, who have ﬁl L L / /v

padid the exgooes of sich Btigation or other proveedings, all tbe ex-
penscs ceesnriy nenrred theren, exeept cotnset fees. which shnll g
Fove aeeraed o the eomman beacdit of the otier onards in commen, m!}{;gg}ar
with interest thereon from the date of making the said expernslitures,
and in the same kind of money expended or paid, and the surne must
be pleaded and allowed by the Court, and included in the final judg-
moent, and shall be a lien upon the share of each tenant respectively,

toned, he Conet chml al

[ =iyt C! l y W

Comment, The Tirst portion of former Section 799 relating to the
expenses for ithe common benefit of prosecuting or defending other actlons
ig continued in Section 87h.010{2}. 'The provision relating to reimburse-
ment "in the same kind of money" is nol continued because it is obsolete,
The provision relating to pleading the expenses is not continued because
the general procedure for mliowance of costs is mdeguete,

The last portion of former Section 7989 relating to enforcement of the
costs allowed is continued in Sections 574,110 (unpeld costs included in
judgment), 874.120 {nonpayment iien), 874.130 (enforcement of lien), and

A74.140 (execution to enforce judgment). .

25



Code of Civil Procadure & 799 {ronenled)
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gnve or certificate of title of the property to be partitioned, or a it
gation report or guarantee sy to the recessary parties to the action,

the plaintiff may procure one before commencing the actlion, and

may, in his complaint, state that he has done so, and that the abstract, f!

nolicy, certificate, report or guarantee is subject to the inspection and .
use of all the parties to th» action, designating & place where ¥ wili /? A A
be kept for such inspection. Otherwise the court may, upon applica- / A/

tion of any one of the pariies, suthorize him to procure an abstract, |
policy, certificate, report or guaraniee, which, when made, shall be { gm; f{E@aT
kept at some place desipnated by the court for the inspection and use
of all parties, any of whom is entitled {c make a copy theieof. The
expense reasonably incurred in procuring such abstract, policy, certifi-
cate, report or guaraittee must be allowed to tho party incurring it
with interest thereon froun the conunencement of the action, if it had

Fegramr v B H y e g Tarilcas=y b 3 B

Comment. The portion of former Seciion 799 permitting the parties
to obtain a title report is superssded by Section 8972.220. The portion

allowing the expensz of Lhe titls report as part of the costs of partition

1s continued in Section B7k4,010(d).

Code of Civil Procedure § 800 {repesled)

C:J——uillhw%mmw* the-baatn
he mada by any eompelont searehor of records, and need not be cop. /?L.! JU

tilled b the Recorder or other officer, but instead thereof it must he

vex:iﬂed l;:,- the aflidavit of the person making it, to the cffect that he

. Eg i -1"' idl Ii‘_ . i .

ITRIKEOCL

Comment. Former Section 800, relating to the searcher of records and
correction of a title report, is not continusd because it is outmoded and

inappropriate under modern conditions.



Code of Civil Procedure § H01 (repsalegd)

801

oL the actionforpartii

under the direction of the Courl or th

The substance of formar Sectlon 80! is continued in Section

ks vty Aab. ¢
e Judge thoreof, Ly a party QTQFKEOMT

Comment .,

874 . 020,
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