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Memorandum 74-56 

Subject.: study 63.40 - "Good cauae" EKoept1on to Fby&1.cian.pet1ent Privilege 

The Tentative Recommendation relating to the "Good Cau&e" Exception 

to the Physician-Patient Privilege vas distributed for Comment. We re-

ceived four letters in response to this distribution. All comment favor" 

ably on the tentative recommendation. In addition, the Chairman of the 

california Trial Lawyers Association Law Revision COmmission Committee 

called me about the tentative recommendation; after discussing it with me, 

he stated he saw no problems with the tentative recommendation. We .ent 

copies of the tentative recommendation to the Stete Bar for comment. How-

ever, if past experience is any guid.e, it will be sometime next year be-

f=e we receive the comments of the State Bar. Although variou. other 

persons have orally indicated that they approve the tentative recommends-

tion, I suspect that the absence of comment reflects either approval or no 

strong feeling one way or another about the t.entative recommendation. I 

suspeet that it will be only after the bill is introduced in 1975 that we 

will obtain any real reaction to the recamnendation. 

The staff recommend. that the recommendation be approved for printing. 

We recommend, however, that the Comment on page 4 of the tentative recom-

mendation be revi&ed to read in: part; 

Typically, patients who are not parties need the protection of the 
privilege in malpractice actions. See, e.g., Marcus v. Superior 
Court, 18 cal. App. 3d 22, 95 cal. Rptr. 5Ii5( 1971) • However, even 
in such malpractice actions, :l.t sometimes may be possible to pro-
vide the necessary information without violati the rivile See 
Rudnick v. SUfirior Court, 11 Cal.3d 9 ! 3 Ii.l), , 
cal. Rptr. ~974). 

The requirement that good cause be shown for the disclosure 
permits the court to protect the defendant against a "fishing ex­
pedition" into his medical records. Compare Evid. Code § 996 
(patient-litigant exemption). 
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The Rudnick case was an action against a drug manufacturer where the plaintiff 

sought to discover from the defendant all its records of reports of adverse 

effects of the drug on other users. The footnote referred to in the revised 

Comment reads ae follows: 

13. Because the record indicates sporadic and unclear concern by the 
parties as to the discoverability of patients' names in the con­
text of the physician-patient privilege, we note the following 
for the guidance of the trial court should it determine to exer­
cise its discretion to protect an absentee holder of the privi­
lege. "The whole purpose of the privilege is to preclude the 
humiliation of the patient that might follow disclosure of his 
ailments." (City & County of S.F. v. Superior Court (1951) ?i1 
CaL2d 227, 232 [231 P.2d 26, 25 A.L.R.2d 14181.) Therefore if 
the disclosure of the patient's name reveals nothing of any 
communication concerning the patient's ailments, disclosure of 
the patient's name does not violate the privilege. (Ascherman 
v. SUperior Court (1967) 254 Cal. App.2d 506 [62 Cal. Rptr. 547]. 
If, however, disclosure of the patient's name inevitably in the 
context of such disclosure reveals the confidential information, 
namely the ailments, then such disclosure violates the privilege. 
(Mucus v. Superior Court (1971) 18 caL App.3d 22 [95 Cal. Rptr. 
5451; Costa v. Regents of the Uiliv. of california (1953) 116 cal. 
App,2d 445, 463 [254 P.2d 85:].)' Conversely if the disclosure 
reveals the ailments but not the patient's identity, then such 
disclosure would appear not to ,violate· the pri~ilege •. 

Note that Mr. Merzon (Exhibit IV) suggests that the "party to the pro-

ceeding" limitation be omitted. He also suggests something along the lines 

of the staff suggested revision to the Comment, although he would add this 

to the text of the statute. We recommend that the statute not use the 

language he suggests since phrasing the proposed section in this way would 

create ambiguity in all the other exceptions which do not contain the "all 

or a portion of the communication" language he suggests. We think the 

reference to the Rudnick case is sufficient to deal with the matter. 
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Respectfully submitted, 

John H. DeMJu11y 
Executive Secretary 
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Mr. John H. DeMoully 
Executive Secretary 
California Law Revision Commission 
School of Law 
Stanford, California 94305 

Dear John: 

of the Commission's tentative I have read the draft 
recommendation relating to a "Good Cause" Exception to the 
Physician-Patient Privilege. It seems to me that the tentative 
recommendation represents a very good resolution of the conflict­
ing interests which exist with respect to the problem. 

While I am writing I would also like to express my best 
wishes to you. 

sAfle!Atv~~ 
Richard H. Wolford 

RHW:ndb 
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August 27, 1974 

Calirornia Law Revision Commission 
School of Law 
stant'ord, California 94305 

Gentlemen: 

Your recent tentative recommendation relating to 
the "Good. c&uae" to the Physician-Patient Privilege has 
been studied by those in our ortice most likely to be 
concerned with such a revision. '.rbi. is to advise you 
that although we have rarely seen this privilege used, 
it does seem that the proposed amendment would permit a 
physician to be more objective in his te.timony and tor 
this rea.on the a.mendment would be helprul. 

JAD:mc 

Very truly yours, 

B PINES, City "r\me 

C.u.~ 
JAMES A. DOHER'lY 
Assiatant City Atto 
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Re: Tentative recommendation regarding good cause exception 
to the physician/patient privilege 

Dear Mr. DeMoully: 

1 have reviewed the tentative reool1lllendation above 
referenced and have the following coaments. 

As a general matter, 1 think it is a good idea to "loosen 
up"the privilege so long as appropriate discretion is left 
with the court to weigh the interests of protection v •• the 
interests of disclosure. I think, however, that the Collllltasion 
might consider eliminating the "party to the proceeding" 
requirement of the proposed 999 exception. If good cause 
otherwise exists, why should the exception only apply to a 
party to the proceeding. Certainly the eXisting section does 
not limit the exception. Additionally, it might invite con­
fusion regarding who is a "party" and what is a"proceeding." 
1 feel that as long as good cause is required, the privilege 
oUght to give way regardless of the patient's connection to 
the litigation. 

Also, so as to make it clear that the court can protect part 
of a coamunication and permit disclosure of selected relevant 
portions if good cause is otherwise demnstrated, 1 would 
suggest that an appropriate revision be made. 

Both my cOJlllllents, if accepted by the Conmis s ion , could be 
accomdated by the following revision: "999. There is no 
privilege under this article as to so much of a cOl!IDunication 
as is relevant to an issue concerning the condition of a 
patient when good cause for the disclosure of all or a portion 
of the cODllllunication is shown to the court." 

Cer?lY .• 

f/~ \'/ 
S B. ~RZON .. 11'(; 

'it 
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404-335 7/24/74 

TENTATIVE RECOHUENDATION 

relating to 

THE "GOO;) CAUSE" hXCEPTION TO THE 

PHYSICIAN-PATIENT PRIVILEGE 

Section 994 of the Evidence Code provides a privilep.e which allows 

a patient "to refuse to disclose, and to prevent another from disclos­

ing, a confidential communication between patient and physician •• ,1 The 

privilege is limited to communications made by the patient in confidence 

cfor the purpose of securing a diagnosis or preventive, palliative, or 

curative treatment of his physical or mental or emotional condition •• ,2 

Many legal writers who have analyzed the origin and application of 

the 3 4 physician-patient privilege find serious fault with it; I1cCormick 

and 
5 Wigmore recommend that it be totally abandoned. The Commission, 

however, believes that the privilege serves a desirable purpose in pro­

tecting the privacy of nonparties to an action (such as, for example, in 
6 malpractice actions) and in curbing "fishing expeditions" into a par-

ty's medical history. 

1. See definitions of "patient" (Evid. Code § 991) and "confidential 
communication between patient and phYSician" (Evid. Code § 992). 

2. Evid. Code § 991 (defining 'patient"). 

3. See, e.g., writers cited in IIcCormick, Evidence 235 n.35 (2d ed. 
1972) • 

4. i1cCormick, Evidence § 105 at 228 (2d ed. 1972). 

5. 8 Wigmore, Evidence !j 2380a at 832 (Hcllaughtoll rev. 1961). 

6. See, e.g. , l1arcus v. Superior Court, 18 Cal. App.3d 22, 95 Cal. 
Rptr. 545 (1971). Compare Henard v. Superior Court, 26 Cal. App.3d 
129, 102 Cal. Rptr. 721 (1972). 
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The most significant criticism of the privilege is that it allows 

the "suppression of useful truth.,,7 In California, however, there are 
8 many exceptions to the privilege which prevent its exercise in most of the 

9 situations which have outraged the critics. ;'evertheless. situations 

may still arise t,here the interest in finding the truth outweighs any 

7. 8 \~igmore, Evidence 5 2380a at 331 (McNaughton rev. 1961). 

3. See Evid. Code §§ 996 (patient-litigant exception), 997 (services 
of physician sought or obtained to assist in crime or tort), 998 
(criminal proceedinc), 999 (criminal conduct in civil case), 1000 
(parties claiming through deceased patient), 1001 (breach of duty 
arising out of phYSician-patient relationship), 1002 (intention of 
deceased patient concerning writing affecting property interest), 
1003 (validity of writing affecting property interest), 1004 (com­
mitment or similar proceeding), 1005 (proceeding to establish 
patient's competence), 1006 (required report), 1007 (proceeding to 
determine right, license, or privilege). See also Evid. Code § 912 
(waiver of privilege). 

9. For example, Wigmore writes' 

Ninety-nine per cent of the litigation in which the privilege 
is invoked consists of three classes of cases--actions on 
policies of life insurance where the deceased's misrepresenta­
tions of his health are involved, actions for corporal in­
juries where the extent of the plaintiff's injury is at issue, 
and testamentary actions where the testator's mental capacity 
is disputed. In all of these the medical testimony is sbso­
lutely needed for the purpose of learning the truth. In none 
of them is there any reason for the party to conceal the 
facts, except as a tactical maneuver in litigation. [8 Wig­
more, Evidence § 2380a at 331 (l'.Jc,iaughton rev. 1%1).J 

In California, absent a waiver of the privilege in the application 
for the insurance policy. it is unclear "hether Evidence Code Sec­
tion 996 (patient-litigant exception) makes the privilege insppli­
cable in the first class of cases referred to by lUgmore. See 
discussion of the similar but differently worded provision of the 
~Iiform Rules of Evidence in Tentative Recommendation and ~ Study 
Relating to the Uniform !l.ules of Evidence (Article !:.. Privileges). 
6 Cal. L. Revision Comm'n Reports 201, 413 (1964). In the second 
class of cases, Evidence Code Section 996 would allow disclosure of 
the communication between the patient and physician, and Evidence 
Code Sections 1002 (intention of deceased patient concerning writ­
ing affecting property interest) and 1003 (validity of writing 
affecting property interest executed by deceased patient) would 
allow disclosure in the third class. 
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legitimate interest in preventing disclosure of communications between 
10 patient and physician. Accordingly, the Commission recommends that a 

general exception to the physician-patient privilege be provided to 

permit the disclosure of communications relevant to an issue concerning 

the condition of a patient who is a party where the court is shown good 
11 cause for the disclosure. 

In a prior recommendation, the Commission pointed out the undesir­

ability of retaining the ' criminal conduct' exception to the physician­

patient privilege provided by Evidence Code Section 999. 12 The Commis­

sion found the "criminal conduct" exception to be "burdensome and dif­

ficult to administer, unjustified, and unnecessary.' Enactment of a 

"good cause' exception will make the 'criminal conduct" el<ception unnec­

essary. and the Commission again recommends its elimination. 

10. See, e.g., Carlton v. Superior Court, 261 Cal. App.2d 282, 67 Cal. 
l~ptr. 568 (1968), which held that, where the defendant denied the 
plaintiff's alle8Ption that the defendant was intoxicated at the 
time of an accident, the intoxication issue was not "tendered" 
within the meaning of the patient-litigant exception (Evid. Code § 
996). 

11. Similar exceptions based on judicial discretion are provided in 
N.C. Gen. Stat. § 3-53 (1969)(in the court's "opinion," the dis­
closure is 'necessary to a proper administration of justice") and 
Va. Code Ann. § 8-289.1 (Supp. 1973)("1n the exercise of sound 
discretion, [the court! deems such disclosure necessary to the 
proper administration of justice'). 

12. See Recommendation Relating to Evidence Code Section 999--The 
"Criminal Conduct" Exception to the Physician-Patient Privilege, 11 
CaL L. Revision Comm'n Reports 1147 (1973). This recommendation 
was withdrawn by the Commission after it n~t with substantial 
opposition because, by eliminatin~ an exception to the privilege, 
it would have broadened the privilege and made unavailable informa­
tion that might be essential in a particular case. This objection 
is overcome by the recommended "good cause' exception. 
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The Commission's recommendation would be effectuated by the enactment 

of the following measure: 

An lli to amend Section 999 of the Evidence Code, relating l!!. the physician­

patient privilege. 

The people of the State of California do enact ~ follows: 

Section 1. Section 999 of the Evidence Code is amended to read: 

999. There is no privilege under this article ~B e p~eeee~~ftg ~ 

e e~~lIIe ~ l!!. .!!. communication relevant to ~ issue concerning the condi-

tion of .!!. patient who.!!.!!. l!!!!:I. l!!. the proceeding where good ~ for 

!ill!. disclosure of the communication .!!!. shown l!!. the ~ 

Comment. Section 999 is amended to provide an exception to the 

physician-patient privilege where good cause is shown for the disclosure 

of a relevant communication concerning the condition of a patient who is 

a party. See Recommendation Relating to the "Good Cause" Exception l!!. 
!ill!. Physician-Pstient Privilege. 12 Cal. L. Revision Comm'n Reports 

(1974). Section 999 permits the disclosure of communications between 

patient and physiCian where a need for such evidence is shown while at 

the same time protecting from disclosure the communications of patients 

who are not parties. Typically, patients who are not parties need the 

protection of the privilege in malpractice actions. See, e.g., Marcus 

~ Superior Court, 18 Cal. App.3d 22, 95 Cal. Rptr. 545 (1971). The 

rsquirement that good cause be shown for the disclosure permits the 

court to protect the defendant against a "fishing expedition" into his 

medical records. Compare Evid. Code § 996 (patient-litigant exception). 

Formerly, Section 999 provided an exception only in a proceeding to 

recover damages ariSing out of the criminal conduct of the patient. This 
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"criminal conduct" exception has been eliminated as unnecessary in view 

of the "good cause" exception now provided by Section 999. Moreover, the 

"criminal conduct" exception was burdensome, difficult to administer, and 

ill designed to achieve the purpose of making needed evidence available. 

See Recommendation Relating !2. Evidence ~ Section 999--The "Criminal 

Conduct" Exception !2.lli Physician-Patient Privilege, 11 Cal. L. Revi­

sion Comm'n Reports 1147 (1973). 
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