#63.540 9/17/7h
Memorandum Th-56

Subject: Study 63.40 - "Good Cause’-Exﬁeption'bo Physiclan=Patient Privilege

The Tentative Recommendation relsting to the "Good Cause" Exception
to the Physiclan-Patient Privilege was distributed for Comment. We re-
ceived four letters in response to this distribution. All comment favor-
ably on the tentative recommendation. in addition, the Chairmsn of the
California Trial Lawyers Assoclatlon Iaw Revision Commission Committee
called me about the tentative recommendatlon; after discusalng it with me,
he stated he saw no problems with the tentative recommendation. We sent
copleg of the tentative recommendation to the State Bar for comment. How-
aver, ILf past experience 1is any guide, it will be sometime next year be-
fore we receive the comments of the State Eér. Although various other
persons have prally indiceted that they approve the tentative reccmmenda-
tion, I suspect that the absence of comment reflects either epprovel or no
strong feeling one way or another about the ﬁ;ntative recomnendation. I
suspect that it will be only efter the bill is introduced in 1975 that we
will obtain any real reaction to the recommendation.

The staff recommends thht the recommendstion be approvéd for printing.
We recommend, however, that the Comment on pege 4 of the tentative recom-
mendation be revised to read in part;

Typlcally, patlents who are not parties‘need the protection ¢f the

privilege in malpractice actions. See, e.g., Marcus v, Superior

Court, 18 Cal. App.3d 22, 95 Cal. Rptr. 5 'TT"(19T1) However, even

in such malpractice actions! it sometimes may be possible to Pro-
vide the necessary infermation without violating the privilege, BSee

Rudnick v. rior Court, 1L Cal.3d Jo%, 233 n.13, P.2d ’
Cal, Rptr. 19Th)

The regquirement that good cause be shown for the disclosure
permits the court to protect the defendant against a "fishing exe
pedition" into his medical records. Compare Evid. Code § 996
(patient-litigant exemption).



The Rudnick case was an action against & drug mamufacturer where the plaintiff
sought to discover from the defendant all 148 records of reports of adverse
effects of the drug on other users. The footnote referred t¢ in the revised
Comment reads ag follows: |

13. Because the record indicates sporadic and unclear concern by the
parties as to the discoverability of patients' nemes in the con-
text of the physiclan-patient privilege, we note the following
for the guldance of the trial court should it determine to exer-
cise its discretion to protect an absentee holder of the privi-
lege. "The whole purpose of the privilege is to preclude the
humlliation of the patlent that might follow disclosure of his
ailments." (City & County of S5.F. v. Superior Court (1951) 37
Cal.2d 227, 232 [231 P.2d 20, 25 A.L.R.2d 1818].} Therefore if
the disclosure of the patient's name reveals nothing of any
comminication concerning the patient's ailments, disclosure of
the patient's name does not violate the privilege. (Ascherman
v. Superior Court (1967) 254 Cal. App.2d 506 [62 Cal. Rptr. 547]).
If, however, disclosure of the patient's name inevitably in the
context of such disclosure reveals the confidential informestion,
namely the ailments, then such disclosure vlolstes the privilege.
{Marcus v. Superior Court {1971) 18 Cal. App.3d 22 (95 Cal. Rptr.
585]; Costa v. Regents of the Univ. of California (1953) 116 Cal.
App,2d 445, 463 [254 P.2d 851.) Conversely if the disclosure
reveals the ailments but not the patient's identity, then such
disclosure would appear not to.violate.the privilege.

Note that Mr. Merzon (Exhibit IV) suggests that the "party to the pro-
ceeding” limitation be omitted. He also suggests something along the lines
of the staff suggested revision to the Comment, although he would add this
to the text of the statute. We recommend that the statute not use the
language he suggests since phrasing the proposed section in this way would
create ambiguity in all the other exceptions which do not contain the "all
or & portion of the commnigation" language he suggests. We think the
reference to the Rudnick case is sufficient to deal with the matter.

Respectfully submitted,

John H. DeMoully
Executive Secretary
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The Superior Conet

LOS ANGELES, CALIFORNIA 90012
BERNARD S, JEFFERSON, JUDGE

August 30, 1974

TELEPHONE
(213] Bra-idas

Mr., John H.

Executive Sscretary

California Law Revision Commission
8chool of law

Btanford, California 94305

Dear Mr. DeMoully:

I am writing to indicate ny roval of the sug-

Srovide an eZoeption for the hysicien-patienc ““'m:,.“

r e AN exc on for th sician~pi

or relevant communications concerning t:o condfﬁm
a patisnt who i3 a party to the actieon where g.od,cmo
for disclosure is shown to the trial court, by T
ment of causse should be a welcome addition in the
gnof hose who dislike the congept of a fishing expe-

tion of discovery as to a party's disclosures to his
physician when such disclosures are seldom relevant to
any issus in the case but, at the same tims, provide a
means of producing relsvant communiecations when a party
has not tendered an issue of his medical condition in

the case.
What has d to the proposed amendment to Ses-

gap dDetween those sections and Section 12717 I certainly
hep:itm you do not drop the proposals to amend thesse
sections. -

. tions 1561 and 1562 of the Evidence Code to bridge the

BBJ ks
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Mr., John H. DeMoully
Executive Secretary
California Law Revision Commission

JOHK M. COCHRAN,
ISR

OUR FILE NUMEER

School of Law

Stanford, California 24305

Dear John:

I have read the draft of the Commission's tentative
recommendation relating to a "Good Cause" Exception to the
Physician-Patient Privilege. It seems to me that the tentative
recommendation represents a very good resolution of the conflict-
ing interests which exist with respect to the problem.

While I am writing I would also like to express my best
wishes to you.

Sincerely,

WD Y7, i

Richard H. Wolford
RHW: ndb
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arriiil OF

CITY ATTORNEY

cCiTY HALL
LOS ANGELES, CALIFORMIA 80012

BURT PINES
CITY ATTORNEY

August 27, 1974

California Law Revislon Commission
School of Law _
Stanford, California 94305

Gentlemen:

Your recent tentative recommendation relating to
the "Good Cause" to the Physician-Patient Privilege has
been atudied by those in our office moat likely to be
concerned with such a revision. This is to advise you
that although we have rarely seen this privilege used,
it does seem that the proposed amendment would pemmit &
physician to be more objective in his testimony anmd for
this reason the amendment would be helpful.

Very truly yours,

PINES, City 3;?3
JAD:me {

7

JAMES A. DOHERTY
Asgistant City Atto
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August 8, 1974

John H. DeMoully .
California lLaw Revision Commission
School of Law

Stanford, Californis 94305

Re: Tentatlve recommendation regérding good cause exception
to the physician/patient privilege

Dear Mr, DeMoully:

I have reviewed the tentative recommendation above
referenced and have the following comments,

As a general matter, I think it is a good idea to "loosen
up''the privilege so long as appropriate discretion is left
with the court to weigh the interests of protection vs. the
intevests of disclosure, I think, however, that the Commission
might consider eliminating the "party to the proceeding"
requirement of the proposed 399 exception, If good cause
otherwise exists, why should the exception only apply to a
party to the proceeding, Certainly the existing section does
not limit the exception. Additionally, it might invite con-
fusion regard who is a "party'" and what 1is a“g:oceeding.“
I feel that as long as sood cause is required, the privilege
ought to give way regerdless of the patient's connection to
the litigation.

Also, so as to make it clear that the court can .protect part
of a communication and permit disclosure of selected relevant
portions if good cause is otherwise demonstrated, I would
suggest that an appropriate revision be made.

Both my comments, 1f accepted by the Commission, could be
accomodated by the following revision: "999, There 18 no
privilege under this article as to so much of a communication
as is relevant to an issve concerning the condition of a
patient where good cause for the disclosure of all or a portion
of the communication is shown to the court."

Sincerely,
AT
S B. MERZON u
JBM:1it o
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Stanford University
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| R
. A. . 4

: _- 3 lutc: This tentative recomssndation u boing uuum te M
réons ¥ill be miud of the Mlﬁu’i Mﬁn_m and

’ﬂn Bo_ilm often auhlunthuy muu tentative recommendations as s
result of the comments it receives. Hence this tantative recommendation is not
necessarily the recosmendation the Commission will sutmit to the usuzmm .
Avy commants sent to the Commission will ba considered vhen the Commission dster
mines viat recommendation, if any, it will sake to the Oalifornia lagislature.

&

This tentative recommsndation inciudes an explanatory Comment to each sece
tion of the recommended legislation. The Comments Are written as if the legis-~
lation were _qncted_une_g their primary purposs is to explain the lav. ss it wuld
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TENTATIVE RECOMMENDATION
relating to
THE "GOOD CAUSE’ LXCEPTION TO THE
PHYSICIAN-PATIENT PRIVILEGE

Section 994 of the Evidence Code provides a privilepe which allows
a patient "“to refuse to disclose, and to prevent another from disclos-
ing, a confidential communication between patlent and physician."1 The
privilege is limited to communications made by the patient in confidence
"for the purpose of securing a diagnosis or preventive, palliative, or
curative treatment of his physical or mental or emotional condit:l.on."2

Many legal writers who have analyzed the origin and application of
the physician-patient privilege find serious fault with :I.t;3 HcCotm:Lckfl
and Wigmore5 recommend that 1t be totally abandoned. The Commission,
however, believes that the privilege serves a desirable purpese in pro-
tecting the privacy of noanparties to an actlon (such as, for example, in
malpractice actionsﬁ) and 1in curbing ‘‘fishing expeditions" into a par-

ty's medical history.

1. See definitions of 'patient” (Evid. Code § 991) and "confidential
communication between patient and physician” (Evid. Code § 992).

2. Evid. Code § 991 (defining 'patient).

3. See, e.g., writers cited in HcCormick, Evidence 235 n.35 (2d ed.
1972),

4, HcCormick, Evidence § 105 at 228 (2d ed. 1972).
5., & Wigwore, Evidence § 2380a at 832 (McWaughton rev. 1961}).
0. See, e.g., Marcus v. Superior Court, 18 Cal. App.3d 22, 95 Cal.

Rptr. 545 (1971}, Compare Henard v. Superior Court, 26 Cal. App.3d
129, 102 Cal. Rptr. 721 (1972).

-1~



The most significant criticisw of the privilege is that it allows
the "suppression of useful truth.”? In California, however, there are
many exceptions to the Privilege8 which prevent its erercise in most of the
situations which have outraged the critics.9 Hevertheless, situations

may still arise where the interest 1n finding the truth outweighs any

7. 8 Wigmore, Evidence 5 2380a at 331 (McHaughton rev. 1961},

3. See Evid. Code §§ 996 (patient-litigant exception), 397 (services
of physilcian sought or obtained to assist in crime or tort), 998
(criminal proceeding), 999 {criwinal conduct in civil case), 1000
(parties claiming through deceased patient), 1001 (breach of duty
arising out of physician-patient relatiomship), 1002 {intention of
deceased patient concerning writing affecting property interest),
1003 (validity of writing affecting property interest), 1004 {(com~
mitment or similar proceeding), 1005 (proceeding to establish
patient's competence), 1006 (required report), 1007 (proceeding to
determine right, license, or privilege). See alsc ivid. Code § %12
(waiver of privilege).

9. For example, Wigmore writes:

Ninety-nine per cent of the litigation in which the privilege
18 invoked consists of three classes of cases--actions on
policies of 1ife insurance where the deceased's misrepresenta-
tions of his health are involved, actions for corporal in-
juries where the extent of the plaintiff's injury is at issue,
and testamentary actions where the testator's mental capacity
is disputed. In all of these the medical testimony is abso-
lutely needed for the purpose of learming the truth. In none
of them is there any reason for the party to conceal the
facts, except as a tactical maneuver in 1itipation. [B Wip-
more, Evidence § 2380a at 831 (Mcidaughton rev, 1961).]

In California, asbsent a waiver of the privilege in the application
for the insurance policy, it 1s unclear whether Evidence Code Sec—~
tion 996 (patient~litigant exception) makes the privilege inappli-
cable in the first class of cases referred to by Wigmore. See
discussion of tie similar but differently worded provision of the
Uniform Rules of Evidence in Tentative Recommendation and a Study
Relating to the Uniform Rules of Evidence (Article V. Privileges),
6 Cal. L. Revision Comm'n Reports 201, 413 (1964). In the second
class of cases, Evidence Code Section 996 would allow disclosure of
the communication between the patient and physician, and Evidence
Code Sections 1002 (intention of deceased patient concerning writ-
ing affecting property interest) and 1003 (validity of writing
affecting property interest executed by deceased patient) would
allow disclosure in the third class.




legitimate interest in preventing disclosure of communicatlons between
patient and physician.lo Accordingly, the Commission recommends that a
general exception to the physicilan-patient privilege be provided to
permit the disclosure of communications relevant to an issue concerning
the condition of a patient who is a party where the court is shown good
cause for the disclosure.ll
In a prior recommendation, the Commission pcinted out the undesir-
ability of retalning the criminal conduct’ exceptlon to the physiclan-
patient privilege provided by Evidence Code Section 999.12 The Cormis-
sion found the ‘criminal conduct” exception to be “burdenscme and dif-
ficult to administer, unjustified, and unnecessary.’ Enactment of a
“sood cause’ exception will make the 'criminal conduct” exception unnec-

essary, and the Commisslon again recommends its elimination.

10. See, e.g., Carlton v. Superior Court, 261 Cal. app.2d 282, 67 Cal.
ptr. 568 (1968), which held that, where the defendant denled the
plaintiff's allegation that the defendant was intoxicated at the
time of an accident, the ilntoxication issue was not ‘‘tendered"
within the meaning of the patient-litigant exception (Evid. Code §
996).

11, Similar exceptions based on judicial discretion are provided in
N.C. Gen, Stat. §& 3=53 (1969)(in the court's “opinion,  the dis-
closure is 'necegsary to a proper administration of justice™) and
Va. Code Ann, § 8=~289.1 (Supp. 1973)("in the exercise of sound
discretion, [the court] deems such disclosure necessary to the
proper administration of justice ).

12. See Recommendation Relating to Evidence Code Section 999--The
“Criminal Conduct’ Exception to the Physiclan-Patient Privilege, 11
Cal., L. Revision Comm'n Reports 1147 (1973). This recommendation
was withdrawn by the Coummission after it met with substantial
opposition because, by eliminating an exception to the privilege,
i1t would have broadened the privilege and wade unavailable informa-
tion that might be essential in a particular case, This objection
1s overcome by the recommended "good cause ' exception.




The Commission's recommendation would be effectuated by the enactment
of the following measure:

An act to amend Section 999 of the Evidence Code, relating to the physician-

patient privilege.

The people of the State of California do enact as follows:

Section 1. Section 999 of the Evidence Code 1s amended to read:
999, There is no privilege under this article 4m & preeeeding €o

reeover demsges on aeceunt of cenduet of the patient whieh ceomstitutes

a erime as to 2 communication relevant to an issve concerning the condi-

tion of a patient who is a party to the proceeding where good cause for

the disclosure of the communication is shown to the court .

Comment. Section 999 is amended to provide an exception to the
physician-patient privilege where good cause is shown for the disclosure
of a relevant communication concerning the condition of a patient who 1is
a party. See Recommendation Relating to the "Good Cause” Exception to
the Physician-Patient Privilege, 12 Cal. L. Revision Comm’n Reports

(1974). Section 999 permits the disclosure of communications between

patient and physician where a need for such evidence is shown while at
the same time protecting from disclosure the communications of patients
who are not parties. Typically, patients who are not parties need the
protection of the privilege in malpractice actions. See, e.g., Marcus
v. Superior Court, 18 Cal. App.3d 22, 95 Cal. Rptr. 545 (1971). The

requirement that good cause be shown for the disclosure permits the

court to protect the defendant against a "fishing expedition" into his
medical records. Compare Evid. Code § 996 (patient-litigant exception).
Formerly, Section 999 provided an exception only in a proceeding to

recover damages arising out of the criminal conduct of the patient. This

-



“"eriminal conduct" exception has been eliminated as unnecessary in view
of the "good cause" exception now provided by Section 999, Moreover, the
“criminal conduct” exception was burdensome, difficult to administer, and
11} desipned to achieve the purpose of making needed evidence available.
See Recommendation Relating to Evidence Code Section 999-~The "Criminal

Conduct” Exception to the Physiclan-Patient Privilege, 11 Cal. L. Revi-
sion Comm'n Reports 1147 (1973).




