#63.50 8/6/74
Memorandum 7h=48

Subject: Study 63.50 - Evidence (Admissibility of Copies of Business Records)

Some time ago, the Commission approved for distribution a tentative
recommendation relating to the admissibility of copies of business records.
Commissioner Stanton has suggested that the tentative recommendation be
substantially revised and that 1t be reviewed by the Commission before it
is distributed for comment.

The staff itself has had some concern about the tentative recommendation.
We think that it needs to be made clemrer that the provision we are adding
is an exception to the hearsay rule for coples of business records produced
pursuant to Evidence Code Sections 1560-1566. Also, we have been concerned
that the adverse party may not object to the admission of the copy of the
business records generally but, upon examining the sealed records, will dis-
cover some statemert or entry he belleves is untrustworthy. Accordingly,
we heve prepared a revised temtative recommendation. Two coplies are attached.
Please mark your editorial changes on one copy to return to the steff at the
meeting.

Your attention ie directed to subdivision (c¢) which would be added to
Section 1562 by the proposed legislation. See page 7 of the tentative
recommendation. This subdivision could be omitted, but the staff presents
it for your consideration. 1In effect, the subdivision gives a party (who
did not give notice that the custodian must be brought to the trial to testify
concerning the trustworthiness of the records) an opportunity to produce
evidence that an entry in the record 1s inadmissible hearsay on the ground

that the sources of information or method or time of preparation were such
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as to indicate its lack of trustworthiness. There are a number of similar
qualifications of hearsay exceptions which are cited in both the text of
the tentative recommendation arpd in the Corment to amended Section 1562.

Respectfully submitted,

John H. DeMoully
Executive Secretary
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TENTATIVE RECOMMENDATION
relating to

EVIDEHCE

Admissibility of Copies of Business Kecords

Before a copy of business racords may be admitted in evidence, it
must satisfy two rules: the best evidence rule1 and che hearsay rule..2

Evidence Code Sections 1560~1566 provide an exception to the best
evidence rule for coples of business records. Sectlon 1561 prescribes
the conteats of the affidavit which the custodian or other qualified
witness must prepare to accompany a copy of business records produced in
compliance with a subpoena duces tecum.3 The affidavit must state that
the affiant is the custodian of the records or some other qualified
witness, that the copy 1s a true copy of the subpoenaed records, and

that the records ''were prepared by the personnel of the business in the

1. Section 15300 provides:

Except as otherwise provided by statute, no evidence other
than the writing itself is admissible to prove the content of
a writing. This section shall be known and may be clted as
the best evidence rulae.

2. Sectlon 1200 provides:

{(a) "Hearsay evidence" 1s evidence of a statement that was
made other than by a witness while testifying at the hearing
and that 1s offered to prove the truth of the matter stated.

{b) Except as provided by law, hearsay evidence is inad-
missible.

(¢) This section shall be known and may be cited as the
hearsay rule,

3. Section 1560(b) provides that, unless the subpoena duces tecum is
accompanied by the notice set out In Sectlon 1564 to the effect
that the pergonal attendance of the custodian of the records is
required, the custodian, within five days after receipt of the
subpoena, must deliver the subpoenaed copy of business records by
mail or otherwise to the clerk of court or the judpge if there ig no
clerk,
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ordinary course of business abt or nzzcr the time of the act, condition or
event."” Section 1562 provides in pazt as follows:
The copy of the records is admissible in asvidence to the same
extent as though the original theresi were offered and the cus-

todian had been present aud testilfied ro the matters stated in the
affidavit.

Thus, under Section 1562, a copy of a business record is adnissible
desplte the best evidence rulz; the fact ihat the document offered is a
copy rather than ¢he original may be disrezpgacded, and the matters stated
in the affidavit are given the sawe force gs if the custodian had appeared
and testified.

Before the copy uay be recelved in evidsace to prove the act, con-
dition, or event recorded, however, the hesrsay rule must alse be satis-
fied; the record itself must satisfy the follcowing requirements stated
in Evidence Code Sectiom 127i:

1271. Evidence of a writing made as z record of an act,

condition, or event 1s not made inadmiscible by the hearsay rule
when offered to prove the act, condition, cr event 1f:

(a) The writing was mad= in the regular course of a business;

(b} The writing was irade at or near the time of the act, con-
dition, or event;

(c) The custcdlan or other qualifiecd witness testifies to its
identity and the wode of its preparation; and

{d} The sources of information and method and time of prepa-
ration were such as tu indicate 1ts trvstworthiness.

The affidavit under Sectlon 1561 satisfles the requirements of subdivi-
gions (a) and (b) of Szction 1471 but doer net saticfy the requirements
of subdivisions (c} and (d).

Sections 1561 and 1271 perform different functions and should not
be confused. Satisfying the exception to the bast evidence rule does
not satisfy the exception to the hearsay rule., The Commission 1s ad-
vised, however, that some lawysrs have mistzkenly zssumed that an affi-

davit complying with Section 1561 is suificient to assure the admission
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in evidence of the copy of a business record notwithstanding a hearsay
objection, possibly on the thecry that Sectlons 15361 and 1562, in

effect, provide an exceptiocn to the requiremenis of Section 1271.

4,  Judge Herbert 5. Herlands, Judge of Superior Court, Orange County,
reports the situation in a letter to the Law Revision Commission,
dated July 8, 1974, as foliows:

1 have been discussing, with some of my colleagues, the.
problem about which I wrote to you some time ago involving
Sections 1271 and 1561-of the Ewldence Code. -

Judge Robert A. Bamyard of the Orange County Superior”

" Court has made the point that, prior ¢o the 1969 amendments. to-

the Evidence Code, attovneys speclalizing in persomal intury
defense work believed -that Secrious 1560, 1561, and 1562

~e= " copstituted an exception tO“the_xequirementswof‘Section”12?i,

in that they allowed hospltal records to go in with less.of a
foundation than that required for the records uof other busi-
- negses. Apparently, It was believed, before 1969, that the =
. attorneys for plaintiffs and defendants in personal. injury
cases both wanted hospital records to be admitted on the basis

of the affidavit described in Sectiom 1561, in the-belief that =~

-the very unature--of hogpital work _and-hospital record-keeping _
established sufficient authenticity to warrant admission of
-the regcords into evidence. Judge Banyard has further sug-

‘ __gegted. that, while there may have been a good Factual ressem =~

_ for differentiating between hosplitral reccrds.and the records .
of_all other businesses, the amendments in 1969 sliminated -

" apparent inconsistency between. Sections 1560, 1561, .and 1562,
o on the one hand, and Sectdion 1271, on the cther.

-V’I'still adhere to the view thai,;-on their face,. Sections
. 1560, 1561, and 1562 are not in conflict with Section 1271,

1562 do not qualify for aduissiou into evidence -unless the
requitements of Sectdon 1271 are also met. I beliewve that it
is unreasonzble tc say “hst the lLeglslature would require less
of a foundation when the authenticating witnezs is represented
only by his declaration made under Section 1561.than when he
is- present in court for oral. sxamination under Sectionm 1271.

- - The fact, however, that .Judge Banyard, one of the most re—

spected .and .promlnent wembers of the trilal bar before his
" elevation to the Beunch, would appear to take such an unrea-

sonable view, indicates to me the necessity of clarifying the

‘subject.

0f course, in most- casez, both sides want the records in
evidence and, thersfore, do not objlect, or counsel on both

sldes assume that the affldavit under Section 1561 constitutea .

-

and that documents which comply with Sections 1560, .1561, agd

whatever exception existed for hospital records and created an . _
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The relationshilp between Sections 1561 and 1562, on the one hand,
and Section 1271, on the other, could be clarified by expanding the
requirements stated in Section 1561 for the affidavit accompanyiug a
copy of subpoenaed business records to Include the matters which must be
shovn under Sectlon 1271 to satlsfy the exceptlon to the hearsay rule--
i.e., the affidavit could be required to show the identity and mode of
preparation of the records and their trustworthiness. The Commission
belleves that this sclution would be undesirable, however, since 1t
would place the burden upon the adverse party to subpoena the custodian-
affiant in order to exercise his right of cross-examination, and it
would make a copy of a business record more easily admissible than the
originzl record itself. .

Sections 1561 and 1562 serve the important purpose of minimizing
the demand of time and expense imposed upon third persons by the trial
process and of saving the tiwme of courts and litigants in establishing
matters which many times are not contested. These purposes would be
further served by providing a procedure which would allow the adverse
party to notify the subpcenalng party of his hearsay objection at a time
sufficlently before trial so that the custodian may be produced at the
trial to testify as to the additiomal matters required under Section
1271. Accordingly, the Commission recommends that Evidence Code Sec-
tion 1562 be amended to provide:

‘ (1) If a copy of business records subpoenaed under Sections 1560~
1566 is to be offered as evldence at a trial without produclng a witness
to testify concerning the additional matters provided in Section 1271,
the party who intends to offer the records as evidence must give notice
to the adverse party of that intention not less than 20 days before the
trial.

{2) If the adverse party objects within 10 days after recelving
notice, the party who offers the copy of business records as evidence
must produce the custodian or other qualified witness in order to satisfy

the requirements of Seetion 1271,

an adequate foundation. Yet, only last week in my own court,
an objection was voiced, and the proponent had to bring in the
authenticating witness to lay the necessary foundation under
Section 1271. The problem, therefore, 1s still with us in a
sporadic sort of way.
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(3) If the adverse party does not object within 10 days after
receiving notice, the copy of business records satisfying the require-
ments of Sections 1561 and 1562 is admissible notwithstanding the re-—
quirements of Section 1271.5 However, in such case, the evidence of an
entry in the recbrds should be excluded if the adverse party proves that
the sources of information or method or time of preparation were such as
to indicate its lack of trustworthiness.6

5. The proposed procedure 1s designed to satisfy only the requirements
of Section 1271; the copy of business records must alsc satisfy any
other requirements of or objections to admissibility.

6. TFor comparable provisions qualifying hearsay exceptions, see, e.g.,
Evid. Code §§ 1252, 1260, 1261, 1310, 1311, 1323,

.



The Commission's recommendation would be effectuated by the enact-

ment of the following measure:

An act to amend Section 1562 of the Evidence Code, relating to

admissibility of evidence of business records.

The people of the State of California do enact as follows:

Section 1, Sectlopn 1562 of the Evidence Code 1s amended to read:

1562. {a) The copy of the records is admissible in evidence to the
same extent as though the original thereof were offered and the custo-
dian had been present and testified to the matters stated in the affi-
davit. The affidavit is admissible as evidence of the matters stated
therein pursuant to Section 1561 and the matters so stated are presumed
true. VYhen more than one person has knowledge of the facts, more than
one affidavit may be made. The presumption established by this section
13 a presumption affecting the burden of producing evidence.

(b) The copy of the records is not made inadmissible by the hearsay

rule when offered to prove an act, conditlon, or event recorded if:

(1) The affidavit accompanying the copy of the records contains

the statements required by subdivision (z2) of Section 1561;

{2) The subpoena duces tecum served upon the custodian of records

or other qualified witness for the producktion of the copy of the records

did not contsin the clause set forth in Section 1564 requiring personal

attendance of the custodian or other qualilfied witness and the produc-—

tion of the original records;

{3) The party causing such subpoena duces tecum to be 1lssued and

served has piven each adverse party a notigce in writing, not less than

B
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20 days prior to the date of trfal, that a2 copv of such business records

was belng subpoenaed for trial in accordance with the procedure author-

ized pursuant to subdivision (b) of Seciion 1560, and Sections 1561

and 1562, of the Evidence Code; =nd

{4) The adverse party served with a wriiiten uotice as required by

paragraph (3% has not, within 10 days after heing served with such

notice, served a written demsnd for production of the original records

and compliance with the requirements of Section 1271 upon the party

causing the subpoena duces tecum to be lssued and served upon the

custodlian of records or other gualified witness of the business.

{c) Ewvidence of an entry in the records is inadmissible under sub-

division (b) if the soutces of information ox method or time of prepara-

tion were such as to indicate its lack of trustworthiness.

Comment, Subdivision (a) of Section 1562 continues the former
language of the section wnich created an exception to the best evidence
rule.

Subdivision (b) has been added to provide an exception to the
hearsay rule; if the adverse pariy does not object In writing within the
allotted time, a copy of the subpoenaed business records may be admitted
without compliance with the requirements of Section 1271 (hearsay
exception for business records). Under prior law, the affidavit pro-
vided by Sectlon 1561 could not satisfy the requirements of admissi-
bility provided by the business records exception to the hearsay rule
(Section 1271). See Recommendation Relatiog to Admissiblility of Copies

of Business Records, 12 Cal. L. Revizion Comm'n Reports 1974). 1If

the adverse party does not object In writing within the allotted time,
the copy of the subpoenacd business records is adwissible notwithstanding

the hearsay rule unless such party can establish that the sources of
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information or method or time of preparation were such as to indicate
1ts lack of trustworthiness. See subdivision {c). For provisions
comparable to subdivision {(c), see e.g., Sections 1252, 1260, 1261,
1310, 1311, 1323. Thus, although subdivision (b) does not require a
preliminary showing that the record is trustworthy in order to avold the
hearsay rule, the adverse party may have the record excluded under
subdivision (c¢) if he shows, for example, that 1t was not based on the
personal knowledge of the recorder or of someomne with a business duty to

repoxt to the recorder. See discussion in the Comment to Section 1271.



