#36.300 8/28/7u
Second Supplement to Memorandum Th-U45

Subject: Study 36.300 - Condemnation Iaw and Procedure (Comprehensive
Statute--Comments on Tentative Recommendation)

Attached to this memorandum are comments from the City of

Ios Angeles concerning the Eminent Domain Iaw. In the interest

of getting the comments out sufficiently in advance of the September

meeting to allow the Commissioners time to read them, we have not

taken the time to provide a written analysie of the comments. We

will, however, raise the points of the city in their appropriate

place durdng the discussion at the meeting. We have not included
either a copy of the city's July letter referred to in their

comments or & copy of the staff's memorandum of the staff-city
meetlng in Augugt; we will, however, bring copieg of thpee to the

September meating should the fommission wish to see them.

We have also received a4 communication from the Board of
Governors of the State Bar. The board hae reviewed the objections
to the Eminent Domain law of the State Bar Starding Committee on
Condemnation but has postponed any sction on the objections until
the Commission has had an opportunity to sdvise the board of the
reasons for its disagreement with the Bar Committee. We will send
the board such a letter when the Commission has sompleted ite review
of the Bar Committee comments.

Regpectfully submitted,

Nathaniel Sterling
Staff Counsel
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School of Law

Stanford University

Stanford, California 94305

Re: Revised Comments by the Office of the
Clty Attorney of the City of Los Angeles
Relating to the Coamission's Tentative

Recommendation on the Eminent Domain Law
Honorable Members: -

on July 23, 1974 this office sent to you its comments
relative to the Commlssion's Tentative Recommendations on the
Eminent Domain Law. Thereafter, on August 9, 1974, we mat
with members of your staff to discues the basic objections and
concerns we had set forth in our comments. Pursuant to that
meating your staff submitted a brief memorandum to us of the
changes they propose to make to you and in which we concur. We
are therefore snclosing the revised comments we have to the
proposed revision together with a copy of the memorandum sent
to us by your staff and additional copies of our July 23, 1974
comments for your use,

Very truly yours,
BURT PINES, City Attorney

SRENG PN

Roger D. Welsman
James Pearson

Norman L. Roberts
ILeslie R. Pinchuk
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COMMENT REVISIONS

A. Property - Section 1235.1T70

It is our understanding that the Law Revision Staff will
propose moving the detailed "illustrations" of types of property
from §1235.170 to §1240,110 and qualifying thé reference to "rights
tc limit the use or development of property" By placing it in the
context of open space or natural condition. This gualification of
"rights to limit the use or development of property" and the movement
of the 1llustrations will satisfy us that the intent of the staﬁute
1e not to create righﬁg to compensation for property regulﬁtiun under
the police power that do not presently exist. We are st11l concerned
that this expansion of the definiyion of proberty may create com=-
pensable interests in property that are presently not compensable
in an inverse condermation action even though you claim §1230.025.
15 designed to prevent this.

B. Public Use

Sections 1235.210, 1240.010, 1245.230, 1250.320 and
Government Code $37350.5

In our previous comments to the above sections we expressed
our concern and our opposition to the elimination of the public uses
set forth in C.C.P. §1238, et seq. and the confiict between setting
forth a specific State statute euthorizing a publle entity to acquiré
for a particular use (required by §§1240.01o, 1245.230 and 125b.31),
ar merely setting forth the general asuthority to ascquire, i.e.

(Gov. Code §37350.5).



It is our undgrstanding that the staff will propose that
adjustments be made to these sections and/or comments thereto to
make it clear that only a general reference to the condemnation
authority of cities and counties (Gov. Code §37350.5) is necessary.
If this 1s approved by the Commission, we would withdraw our
objections to the "Publié Use" portions of the above-referenced

statutes pet forth .in our comments of July 235'197ﬂ.

C. Statutory Delegation of Condemnation Authority - Section 1240.020
We st11l object to the repeal of Civil Code §1001

for the reasons stated in our Comments of July 23, 1974, In
addition, we do not feel the repeal is sufficiently remedled by
your proposed Section 1240.350. '

D, Public Necessity Resolution-§§1240,030, 1240.040, 1245.220,
1245.250, 1245 ,240 and 1245.250

In our Comments of July 23, 197U, we expressed concern as to the

effect the sbove~statutes had on the conclusive presumption rule of
People v. Chevalier, 52 C.2d 299 (1959). After discussing'this

and other of cur concerns with the Staff we are satisfied that most
of our fears were unfounded end, except as we comment below, we with-
draw our cbjections to these sectlons. Our additlonal comments are:

1) Bection 1245,230 - It should be stated in this section or

the comments thereto that "resolution of necessity" includes ordi-
nances where the Charter or organic laws of the public entity
requires that the condemnatiop power be exercised by ordinance.

2) Sectiop 1245.240 - To avold a violation of local law that
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requires a greeter vote than a mejority to exercise the power of
eminent domain, this section should be amended to include "Charter
or ordinance" in additlion to statute.

E. Extraterritorial Condermation - Section 1240.050

As we stated in our comments of July 23, 1974:

We strongly recommend thet this sectlon be eliminated. Most
public entities cannot provide their residents with electricity,
water, sewage dlsposal, etc. without scquiring property outside of
their territorigl limits. The Draft negates such power and states
thet other statutory euthority must be found to condemn property
outside of its limits. Determining whether the power is "necessarily
implied a5 an incident of one of its other statutory (but not charter
powera [?]) powers" would subject each project to lawsuits to define
what powers are necessarily implied. :

» The comment indicates that sewage facilitles and water supply
services are powers for which extra-territorlal condemnation powerr'

may be implied. But the authority for this statement is extremely

-~ 3 -



weak, to wit: dictum in other cases. .

Therefore, we would suggest that this section be eliminated
entirely., If it is not to be elimlnated entlraely, there should be
an express statement of purposes for which extraterritorlial emlnent
domain power may be exercised, so that the public entity will know
what 1t can and cannot do insofar as acguiring proﬁerty outside of
1ts territorial limits.

We also recommended thet certaln changes be made to Section
1240,030 {Public Necessity) as 1t relates to extraterritorial con=-
demnations. In our comments of July 23, 1974, we stated:
| MWhere there is no conclusive presumption, as in an extra-

territorial acouisition, we believe that three subsections set

forth in Sectlon 1240.030 are too restrictive, and are une-

. necessary. Subsections {a) and {b) can totally defeat a needed
public project because one judge, perhaps out of several who
may preside et various condemnation proceedings for the pro-
Ject makes a decision that the project is unnecessary, and/or
th;t the deslign of the project 1s not one compatible with
'greatest public good and least private injury.!

For example, sssume the project is a water pipeline or
an électrical trensmission line, The Department of Water and
Power scquires most of its right of way by negotiated purchase.
It must bring a condemnation action for some of the remaining
ones. One Judge decldes that the projéct is not necessary
«  because, in his view, the City of Los Angeles has encugh
electrical power or water for the next ten years. He thereby

totally destroys the ability to bulld this project, and makes

N



F,

the prior acquisitions of right of way & total waste, unless
wholly ocutregeous prices are pald for t§§5§§¥§2 s, Similarly,
he could declde that the project should be redesigned or
should have some different route.

It appears to us that the lew as it exists at this time
(that is, that the public entity must establish that the taking
is necessary to the public use) should be continued. Ahy
additional fequirement would be tantamount to elimineting the
abillty of e public entity to acquire property outside of its
municipal limits for public projects. '

Another Teason to eliminate subsections {a) and {b) is
there is, at present, an opportunity to contest this matter
and to determine whether or not the requirements have been
met. That 18, at the time following the preparation of an
Environmental Impact Report. A suit may be brought within
a limited perlioed of time to esteblish either that the project
should not be built, or that it should be built in a different
manner. If a proje&t is not defeated at that time, it should
be conclusive as to all future events, including the right to

take real property for the project.”

Acquisition of Remainders ($1240.150) and
Excess Condemnetion {§§1240.410 and 1240,420)

We object to 1240,150 insofar as it limits the taking of an entire

parcel where a portion is needed for the public use, and the remainder

#

"1s a physical or ecconomic remnant. In such cases, public entities

should be permitted to take the entire property, whether or not the

owner consents to such a taking. This 1s necessary to evoid situations
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where owners will require the public to pay substantlally the ssme as
the entire value of the property, but thereafter be left with & nuisaence
Vparcel which will never be used. Another possibility is that the
partial take would leave the remainder without any access. The owner
would refuse to consent to an entire take and recelve approximately

the entire value of the property through severance damages. Sub-
sequently, the owner scquires an access easement from his neighbor and
agalin hes a valuable plece of-prcperty. The property'owner should not
be allowed to have hie cake and eat it %oo0. ‘

We also believe that this section; or some other section, should
contein guthority allowing condemnation of the entire improvement
located upon a pdrcel, even though the remainder of the land will be
useful and is not to be taken es an excess parcel or otherwlise. Absent
this euthority, condemnors may be faced with a situation of having to
teke & portion of a bullding and physically cut out that portion from
the remainder of the bullding, when in fact such cutting is totally
impfactical from even a physical point of view. Agein, the severance :
damages pald would be dilsproportionate to the amount of the building
taken. |

We would recommend that the language "expressly consented to by
the owner" be eliminated from §1240.150 or, in the alternative, that
the Court be empowered to determine whether or not the condemnor can
take the remainder of the property or the building.

§1240.410 condemnation of Remnants. As we stated in our comments of

July 23, 1974 we feel that this section should be eliminated, or if not
;liminated, that subsection (c¢) should be deleted. This would accomplish
the same thing that deletion of the languege "expressly consented to by
the owner" would accomplish in Séction 1240.150.



i

If the Commission agrees that the issues framed by §1240.150
should be determlined by the Court and not he dependent upon the
consent of the parties, then the lssue of whether or not the con-
demmor may acquire the remnant set forth in this §1240.410 should be
combined with the issues of §1240.150 snd all be heerd by the Court
at the same time,

8. Future Use -~ Sechions 1240.210, et seq.

We are aware that the Commission, at its meeting of July 26, 1974
dlscussed proposals to shorten the date of use period to five years
and to increase it to 10 years and voted to continue 1t at seven years.
We 8till feel that the seven year period is arbitrary and that the
sections be amended for the reasons set forth in our July 23, 1974
comments .

H. Management of Amount Deposited - Section 1245,060

The Staff agreed to investigate our request that the Section be
amended to permit a deposit in the County Treasury as authorized by
§1255.070.

I. Governing Body Defined - Section 1245.210(a)

See our comments of July 23, 1974 relative to amending §1245.210(a)
to include departments within a local public entity thet are *1ndependent’
of the local public entity's contrel. An example of this in the City
of' Los Angeles 1s the Department of Water and Power, The Departmeﬁt o
Water and Power has been given the power of eminent domsin pursuant to
Los Angeles City Charter Sections 220(1), 220(5) and 228. See also:

Mesmer v. Board, etc., 23 C.A. 578 (1913)

Wehrle v. Board, etc,, 211 C. 70 {1930)

§1245.210(a) must be amended to permit these "independent” to perform
the functions required of them by the framers of the City Charter.



J. Failure to Initiate Proceeding Within 6 Months - §i245.,260

In line with our comments of July 23, the Staff will propose
changes to this section to meke clear that the public entity may
repeal or rescind its resblution prior to commencement of an
inverse action and thet no cause of sction accrues under the
section until after the passege of six months. These changes
woild eliminate our objJection to the section.r .

(SEE ADDITIONAL COMMENTS ON PAGE 16)
K. Joinder of Property - §1250.240

The Staff will propose that severance of separate causes be
permitted without requirement of a separate formel motion to sever.

This would eliminate our objectlon.

L. Contents of Compleint - §1250.310
The Staff will propose that the map indicate the general

relation of the property taken to the project and qualify the
delineation requirement to "as far as practicable.” The Comment
will meke clear that the condemnor may indicate on the medp what
1t belleves to be the larger parcel. This would eliminate our
o6bjections,

M. Contents of Answer -~ §1250.320

We strongly cppose the proposal to aliow the defendant to omit
setting forth the compensation he seeks in the action. On July 23
we gtated: |

"In order to sdvise the plaintiff of the nature and

apniount of agll compensation or demages sought by the



defendant, and to avoid the neces;ity of filing crosg=~
complaints, or counter-claims, the defendant should be required
by ancwer to allege all items of demages which he clalms and

an estimate of the value and damages to be claimed. This will
enable the public entlity o be advlsed of the nature of all
claims prior to the appraisal or exchange of appraisal infor-
mation; therefore, the condemnor may conslder such claims in
its appraisal. An estimate of damages claimed will aid in

reaching settiement."

N. Deposit of Amount of Apprailgal Value of Property - §1255,010
We are perheps more opposed to your proposed subsection (b)

than any other section of the Revision. There 18 no necessity to
requlre that the condemor glve the property owner its complete
appreisal report and all supporting date prior to the exchange of
appreisal reports provided for in Chépter 7. This subsection is
intended to overrule the ressoning and purpose of Swarizman v.

Superior Court, 231 C.A.2d 195 (1964). 1In almost all acquisitions

the Relocation Act requires the condemnor to inform the owner as
to the amount of the sppralsal prior to filing en action. This is
sufficient. This subsection (b) should be amended to require a
decleration of the esppralser as to the probable just compensation

a8 1s presently the practice.

,0. Bervice of Notice of Deposit - §1255.020

We have no objection to the manner of service of the notice of

deposit but do obJect to those who are required to be served.



-

C.C.P. §1243.5(c) requires thet notlice be servéd on record owners
and occupants. The deposit only affects those with claims which
may enhance in value with the passage of time, normally lessees

and owners. Lienholders are only entitled to & fixed amount in
any event. Such lienholders are adeguately protected by the notice
required prior to withdrawal from deposit. (Section 1255.230(c).)
There does not appear to be any necessity to éerve Trustees of
Deeds of Trust, Utility eesement holders or other nominal interests
with this notice.

P. Increase or Decrease in Amount of Deposit - §1255.030(b)

Your staff will propose an amendment to this section to allow
time extensions by the court in appropriate circumstances. This is

satisfactory to us.

Q. Deposit for Relocstiion Purposes, etc. ~ §1255,040

Your Staff will propose that this section be amended to provide
that the deposit is based on the plaintiff's a)praisal, that the
motion be made within 60 days after commencement of the proceeding,
end that ths property owner he obliged to indicate good cause for

the deposit in placz of the exlsting requirzment that the deposit

be used for relocation purposes. 'This would eliminste cur obJections.

(SEE ADDITIONAL COMMENTS ON PAGE 16)

R. Deposit on Motion of Owner of Rental Property - §1255.050

: This section incorporates §1255.040(b) which provides that upon
deposit, the plaintiff may apply for an Order of Possession. No

provision is made for the various leasehold or tenant's interests
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in the property that would become the responsibility of the City
if possession is taken. 'This subsectiﬁn must be amended fto provide
for these interests.

What criteris is the Court tn use to determine whether or not
“the losses are directly attributable to actions of the plaintiff
or the pendency of the eminent domain proceeding.” AllL losées
would fit Into thls definition and there would be no incentive
for the landlord to mitigate damages. If such additlonal compensa-
tion should be peid, it should be on & basis which is simple to
calculate, and which will not require additional complex valuation
litlgation. We suggest that a measure of dameges for failure to make
such a deposit be the interest on the award, less the actual rental

income received.

S. Repayment of Amount of Excess Withdrawal - §1255.280
The Staff will propcse that s Judgment under this section may

be recorded and be a lien on the properiy and that, where the court
grants e stay, it mey alsc require security. This 18 satisfactory

t0 Ut

T. Stay of Order for Hardship - §1255.420

Your Staff will propose that a motion for stay under this
sectlion must be made wlthin 30 days after service of order of

possesslion, This will satisfy us.

4



U. Service of Order - §1255.450

Your Staff wlill review our background materials on thls section
to determine the origin of the requirement that sll owners of
recorded interests be served. (See comments to Sections 1255,020

supra)

V. Chsepter 7 - Discovery: Exchenge of Valuaticn Data

Our comments of July 23, 1974 are noted. This Chapter does not
affect the City of Los Angeles very often as these toplcs are
governed by the Los Angeles Superlor Court Eminent Domaln Policy

Memorandum.,

W. Burden of Proof - §1260.210(b)
As we sald in our July 23, 1974 letter:

"We request that subsection (b) be modified to read that
the defendant has the burden of proof on the issue of just
compensetion. The reason for'this is as follows:

1. It will continue existing law;

2, The rules of inverse condemation are covered by the
rules of direct condemnation snd there can be no question that
the Inverse condemnation property owner has the bvurden of
proving that there has been a taking or damaging of his prop-
erty without just compensation having been pald;

3. Under-the present trigl procedure of condeﬁnation, the

: property owner goes forward with his evidence first, he argues
first end ergues last toithe Jury. This in 1teelf, without
-specifying who has the burden of proof, gives the property



owner an undue advantage over the condemnor on the lssue of
Just compensation. With this ability for the double argument,
the property owner should maintain the burden of proof of

just compensation.”

X. Goodwill - §§1260.230 and 1263.510 7

We object to Section 1260.230, subdivision (c). This subdivision
adds to the compensation recoverable by a businessman, the goodwill
of his business. Though it 1s somewhat restricted by Section 1263.510,
in any case 1t allows compensatlon greater than that allowed by
federal lew and by agreements whereby the federal government reim-
burses local entities for property acquisition costs. Under the
Relocatlon AssiBtance Laws a busBinessman who cannot move his business
without a substantial loss of patronage 1s entitled to one yearis net
income. We see no reason for California law to provide greater
awards than federel law with respect to this item. In addition,
the determination of the veluation of goodwill is so esoteric and
so speculative as to not be capable of determination in eminent
domain cases, We realize there are other cases where goodwill is
compensated, However, notwithstanding the arguments to the
contrary, they ere rare. The fixed standerd of the Relocatlion
Assistence Laws of the United States end of the State of California
are far preferable to the complex litlgation procedures which would
be required by thls provision.

#
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Y. The following statements by your Staff will satisfy the City
as to the following sections:

"§1263.110. Date of valuation fixed by deposit. We will

propose conforming changes in this section if the proposed
amendment to Section 1255.030 1s adopted.
§§1263.140 and 1263.150. New trisl and mistrial., We will

propoee that these sections be amended to indicate that the
court may, in the interssts of justice, order that the trial
date of the original trial be retained. The Comment would
indicate that misconduct on the part of a party might subject
him to the court's discretion,

1263.270. Removal of improvements for storage in case
P , e L

of dispute. We will attempt to work out a scheme for early

determination of improvement lssues so that a section geuch as
this will be unnecessary.

§1263.320, Falr market value. We will propose sub-
stitution of & definition based on the definition contalined in
the Uniform Eminent Domain Code.

§1263.410. Compensation for injury to remainder. We will

incorporate in the Comment a reference %tc the cost to cure as

a possible measure of damages in certain circumstances.”

Z. Compensaetion for Damage to Remainder ~ §1263.420

Bee our objection to this section in our comments of July 23,

AA. Unexercised Options - §1265.310

Your Staff will adjust the Comment to meke clear that the value
of the opticon 15 determined in the apportionment phase of the proceed-

Ing. This is sgtisfectory.



BB, Repayment of Excess Withdrawal - §i268.160

Your Staff wlll propose that thls sectlion be amended to make

clear that interest seccrues during & stey., This is satisfectory.

CC. Date Interest Ceases to Accrue - §1268.320

This section should be amenhded to provide that interest on the
amount deposited pursuant to $1255.41C (Crder for Immediate'Possession)
should cease upon the date of deposit.

This would avoid having to pay interest where vossession of
property i1s taken but the amount deposited for the taking 1s not with-
drawn by the owner. The right to the money depoéited should be deemed
to be equivalent to an actual withdrawal of it.

DD, Offsets Against Interest ~ §1268.330
The Staff will propose that a provision be added to thls section

cregting a presumption that the value of possession or rents equals

the legal rate of Interest. This eliminates our objections.

EE. Costs on Appeal - $1268.720
. Costs should be gwarded tc the preveiling party. Otherwise, the

condemnor merely subsldizes an appealwwhethér or not it has merit.

Respectfully submitted,
BURT PINES, City Attorney

By
Roger D. Weisman
P James Pearson
Norman L., Roberts
Ieslie R. Pinchuk
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Additlonal Commente

Subsequent to the preperation of these Rewvised Comments wa
received Memorandum 74-U45, dated August 16, 1974, prepared by your
staff. A review of this memorandum nscessitates additional comments

to two sections previous discussed.

J. Fallure to Initiate Proceeding Within 6 Months - §1245.260

Tn avold confusion and amhliguitles we would propose thet sub-
section (c)} of Section 1245,260 be amendéd to read as follows:

"{e) A public entity may rescind a resolution of

necesslty as a matter of right at any time prior to

commencement of an action by the owner under this

section. After commencemen’ of an action by the

owner the resolution mey be rescinded subjJect to the

same conditions and consequences &8 abandonment of

en eminent domain proceeding.”

Q. Deposit for Relocation Purposes, etc, = §1255,040

In the Commission's memorandum dated August 16, 1974 we noted
that the Staff does not propose to require that the motion for the
deposit be made within 60 deys after the commencement of the pro-
ceeding. We feel that the 60-.day provision 1s necessary and object

tc this section as it is now written.

(B-23-71)



