#36.300 8/16/7k
J Memorandum Th=45
Subject: Study 36.300 - Condemnstion Law end Procedure (Comprehensive
Statute Generally--Comments on Tentative Recommendation)

BACKGROUND

Thie memorandum continues the review of the comments recelved concern~
ing the Eminent Domain ILaw tentative recommendstion commenced at the July
1974 meeting. The letters previously received are again attached as Exhibits
I through XIX; new letters are attached ae Exhibits XX {white) and XXI (gold).
In addition, the staff has met with representatives of both the Clty Attorney's
office and the County Counsel's office of los Angeles; some 0f their concerns
we have been able to alleviate through discussion, others can be handled
gimply by clerifying languege in the Comments. There are additionel problems
raised by the City Attorneys and the County Counsels that we belleve are
legitimate concerns and for which we have proposed solutions in this memoe
randum; finally, there are major policy problems that eare raised by the City
Attorneys and the County Counsels which they will include in a lstter to the
Commigaion to be distributed as a supplement te this memorandum when received.

§ 1235.125. "Interest" defined (new). Throughout the Eminent Domain

law there are references to "interests" in the property, "rights and Interests,”

and “"right, title, or interest.” To avoid the danger of an unintended omis-

sion and the need to insert "right, title, estate, or interest in property" SRR T
each time we want to refer to & right or interest in property, the staff

proposes that the single term "interest" be used throughout the statute and

that 1t be defined as follows:

§ 1235.125. Interest

1235.125. When used with reference to property, "interest"
includes any right, title, estate, lien, or other interest in property.
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§ 1235.170. "Property" defined. At the July 197& meeting, the Com-

mission determined to leave the definition of property unchanged but, be-
cause of the potential in the definition for unintentional creation of
rights to compensation 1n inverse condemmation, the Commission requested
the staff to prepare for its consideration & draft section disclaiming any
such intent. The staff draft appears immediately below:

8 1239.025. Inverse condemnation actions not affected

1230.025. Nothing in this title creates or destroys any right
to compensation in an action for deamages under Article I, Section
1% of the California Comstitution.

Comment. Section 1230.025 makes clear that the Eminent Domain
law is not intended to supply the substantive rules of ianverse con-
demnation. The substantive law of inverse condemnatlon is of consti-
tutional dimension; the compensabllity of property interests and the
amount of compensation for such Interests provided in the Eminent
Domain law may neilther enlarge nor restriet the interests and the
amount of compensation required under Article I, Section 14 of the
Constitution in am action for property damege. See also Comments to
Sections 1230.020 (applicability of procedural rules of eminent domain
to inverse condemnation left to judicial development}, 1240.110
(1isting of property interests that may be taken by eminent domain not
intended to apply to inverse condemmation), 1263.010 (compensation
chapter of Eminent Domain Iaw does not affect compensation in inverse
condemnation actions}.

In place of or in addition to a section such as the one above, the
staff believes that the problem of creation of unintended compensable
interests can be better handled by amendment of Section 1235.170. The
reason for the extensive listing of types of property interests in that sec-
tion iIs to make clear the authority of e public entity to take any properiy
or interest therein necessary for 1ts project. For this purpose, the list-
ing of Section 1235.170 could better be placed in Section 1240.11Q0. For
this reason, the staff strongly recommends amendment of Sections 1235.170

and 1240.110 as follows:
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§ 1235.170. Property

1235.170. "Property" includes real snd personal property and
agy right, title, or interest therein . amd;-by-way-ef-iilustratien
and-net-by-way-of-1imitation;-ineludes-cubmerged-1ands;-rights-of -any
pature-in-witery-cubsurfnee-rightsy-airspace-rightay-flewage-or-ficad-
ing-eaeementsy-aireraft-noise-or-operation-eacenent6y -rights-to~1imis
the-nse-or-developrent-of -properkiyr-right-of -boemporary-ceaupaReyy
publie-uiility-faeidities-and-franehicesy-and-franehices-to-eaidees
totic-on-a-bridge-er-highvay~

Corment. [Add to end of Comment the following sentence:]
For the authority of any authorized condemnor to acquire property of
any type necessary for public use, see Section 1240.110 (right to
acquire any necessary right or interest in any type of property).

§ 1240.110. Right to acquire any necessary right or interest in any
type of property

1240.110. (a) FExcept to the extent limited by statute, any per-
son authorized to acquire property for a particular use by eminent
domain may exercise the power of eminent domein to acguire any right
or interest in property of any type necessary for that use , includin
by way of illustration and not by way of limitation, submerged lands,
rights of any nature in water, subsurface rights, alrspace rights,
flowage or flooding easements, aircraft nolse or gperation easements,
right of temporary occupancy, public utility facllities and franchises,
and franchises to collect tolls on 8 bridge or highway .

{b) Where a statute authorizes the acquisition by eminent domain
only of specified rights, interests, or types of property, this section
doee not expand the scope of the authority sc granted.

Comment. [Add to end of Comment the following paragraph:]

It should be noted that the listing of types of property or property
interests in this section is intended for the sole purpose of illustrat-
ing the breadth of scope of a condemnor's acquisition authority. The
1llustrative listing is not intended as complete; a condemnor may acquire,
if necessary, rights to limit the use or development of property, for
example, in order to preserve land in an open or natural condition. Nor
1s the listing intended to create compensable interests in inverse con-
demnation actions that are not otherwise compensable under Article I,
Section 1% of the Constitution.

§ 1245.060. Management of amount deposited. Existing law permits

deposits on entry for survey to be made either in the State Treasury or, at
the plaintiff's request, in the county treasury. This is also the law

applicable to deposits for possession prior to judgment. In order to bring
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Section 1245.060 into conformity with these provisions, the staff recommends
that it be amended to read:

§ 1245,060. Management -of smount deposited

1245.060. The court shall retain the amount deposited under this
article for a pericd of six months following the termination of the
entry. Such amount shall be deposited in the Leademnation-Deposits
Fuzd-in-tke State Treasury aad or, upon written request of the plaintiff
filed with the deposit, in the county treasury. If money is deposited
in the State Treasury pursuant to this section, it shall be held, in-
vested, deposited, and disbursed in accordance with Article 10 {com-
mencing with Section 16429.1) of Chapter 2 of Part 2 of Division & of
Title 2 of the Govermment Code.

§ 1245.240. Adoption of resolution. The City of Beverly Hills (Exhibit

VI--white) points out that Section 1245.240, requiring a majority vote of all
the members of the governing body for adoption of a resolution of necessity,
is ambiguous. The basis of this ambigulty is that the statute does not
specifically refer to all members even though the Comment to the section does
so. While the staff does not believe that the ambiguity is real, we are
willing to Insertthe word "all" in the text of the statute to make its mean-
ing clear. Section 1245.240 would then read:
1245.240. Except as otherwise provided by statute, the

resolution shall be adopted by a vote of a majority of all the

members of the governing body of the public entity.

The City of Beverly Hills is also concerned with the policy of requiring

such an absolute majority. The concern is that, in practice, such & regquire-

ment may aid an unwilling minority to block a needed public project.
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On this point we note that, if the project is really needed, 3 majority
of all the members should be able to be ranaged. The reason for the abaolute
rajority requirement is to assure that the public entity makes a considered
decision of the need both for the property and the proposed project itself.
See pages 38-39 of the tentative recommendation. Once the absolute majority
is attained, the resolution will he given conclusive effect under the Commise
sion's proposals. This should be contrasted with the present requirement
that a two-thirds majority of all members of the governing body of a local
public entity adopt a resolution before it is glven conclusive effect.

Code Civ. Proc. § 12k1(2).

§ 1245.250. Effect of resolution. The Commission has proposed to con-

tinue and generalize the existing rule that the resolution of necessity be
given conclusive effect in the eminent domain proceeding.

The State Bar Committee (Exhibit II--yellow) recommends that the reso-
lution be subject to review for fraud or collusion on the ground that no
governmental action should be free of the check and balance of judiecial review
particularly in the nmarrow 'but not infreguent" area where the resoclution
has been tainted by fraud. Similarly, Hollywood attorney Peter D. Bogart
(Exhibit V--~blue) recommends that no resolution of necessity be given more
than a rebuttable presumption that the matters to which it speaks are true.
He states that the resolution is baslcally a political decision, is subject
to abuse, and is normally based oua "convenience" or "cost-saving" to the
entity rather than on true "public necessity." The staff also notes that the
conclusive resolution of necessity has been the subject of continmuing attack

in the legal periodicals, one of the more recent being The Justiciability of

Necessity in California Eminent Domain Proceedlings, § U.C.D. L. Rev. 330 (1972}).




The reasons for the Commission's tentative decision to adhere to the
conclusive resolution are summarized in the preliminary part on page 39:

The Commission has welghed the need for court review of necessity
questions against the economic and procedural burdens such review
would entail and against the policy that entrusts to the legisla-
tive branch of government basic political and planning decisions
concerning the need for and design and location of public projects.
The Commission has concluded that the policy to provide conclusive
effect to the resclution of necessity of a public entity is a sound
one and should be contimued. Where the condemnor is a public utili-
ty or other private entity, however, the issue of public necessity
should always be subject to court determination.

§ 1245.260. Failure to initlate eminent domain proceeding within six

months from adoption of resolution. This section, providing the property

owner the right to require a taking if the condemnor has not commenced the
proceeding within six months after adoption of a resclution of necessity
for the property, was tentatively adcpted by the Commission from existing
law without substantive change. However, there are ambiguitles and un-
certainties in the section that the staff believes require clarification.
For example, it is not clear whether the public entity may rescind its
resolution after the property owner has commenced an action under the sec-
tion and, if so, what the cousequences of the recission may be. The staff
recommends revision of the section to read:

§ 1245.260. Action to compel taking

1245.260. (a) The owner of property described in a resolution
of necessity that meets the requirements of this article may bring
an action in inverse condemnation against the public entity that
adopted the resclution requiring the taking of the property and a
determination of the compensation for the taking if the public entity
has not commenced an eminent domain preoceeding to acquire the proper-
ty within six months after the date of adoption of the resolution.

{b) In an action under this section, the court may,in addition
or in the alternative, if it finds that the rights of the owner have
been interfered with, award damages for any such interference by the
publiec entity.
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(c) A public entity may rescind a resolution of necessity as
a matter of right at any time prior to commencement of an action
under this section. Thereafter, recission of the resolution is
subject to the same conditions and conseguences as abandchment of
an eminent domaln proceeding.

(d} Commencement of an azction under this section does not
affect any authority a public entity may have to institute an
eminent dcmain proceeding and take possession of the property pur-
suant to Article 3 {commencing with Section 1255.410) of Chapter &,
or thereafter to abandon the proceeding.

Comment. Section 1245.260 continues the substance of former
Section 125371, with several clarifying changes.

§ 1250.125. Publication as to certain defendants {(new). The Commis-

sion originally recommended the repeal of Section 1245.2 providing for an
alias summons. In coanection with the partition study, however, the Com-
mission directed the staff to give consideration t¢ reincorporation of such
a provision. The staff believes that such a provision may serve a useful
purpose in cases of publication involving complaints 1listing numerous proper-
ties since it will avoid the necessity of publishing the legal descriptions
of all the properties except those in which the persons being served by
publication are concerned.

Consequently, the staff proposes the addition of the following provision:

§ 1250.125. Publication as to certain defendants

1250.125. {a) Where summons is served by publication, the
publication may:

(1) Name only the defendants to be served thereby.

(2) Describe only the property in which the defendants to be
served thereby have or claim interests.

(b} Judgment based on failure to appear znd answer following
service under this section shall be conclusive agasinst the defend-
ants némed in respect only to property described in the publication,

Comment. Section 1250.12%5 continues the substance of former

“. .Bection 1255.2.

The Comment to Section 1245.2 would have to be adjusted accordingly.



§ 1250.240. Joinder of property. Representatives of local public

entities have expressed concern to the staff that, although this section
permits broad joinder of properties, our draft has omitfed language in
existing law that "the court may consolidate or separste them to sult the
convenience of the parties.” The practice under existing law, according
to the public entities, is that, where rany properties are joined, severance
is made as a matter of course. The entities are reluctant to rely on the
severance provisions and the formal motions required under Section 1048,

Although the staff initially agreed with the entities, further research
has revealed that Section 1043 is fully as liberal and imposes no more
burdensome requirements than existing law. Consegquently, the staff proposes
no change in proposed Section 1250.240. The relevant portion of Section
1048 is excerpted below:

{b) The court, in furtherance of convenience or teo avoid
prejudice, or when separate trials will be conducive to expedition
and economy, may order a separate trisl of any cause of action . . . .

§ 1250.310. Contents of complaint. The County of San Diego (Exhibit

III--green--p.4) agrees with the Commission's recommendation that a map
showing the relationship of the project to the property sought to be taken
should be included in every case.

Mr. Foulds of Downieville (Exhibit XIII--white) believes the map should
also indicate whether the property sought is a part of a larger parcel and,
if so, what the effect of the project on the remainder will be. The Com-
mission rejected this approach since the determination of the larger parcel
is a legal issue to be resolved at a later peint in the proceedings and may
well not be known to the condemnor at the time of filing the complaint. How-
ever, the staff will add to the Comment that the plaintiff may indicate such

matters if it so desires.



§ 1250,320. Contents of answer. The County of San Diego (Exhibit III--

green--p.4) opposes deletion of the reguirement that the property owner allege
value and damages in his answer. The Commission determined to delete these
sllegations from the answer because they were premature. The property owner
does not have sufficient knowledge at the time of the answer to plead these
contentions intelligently. Discovery is the proper vehicle for making known
such contentions.

§ 1250.330. Signing of pleadings by attorney. The staff proposes to

delete the phrase "as sham and false" from the end of this section; it
appears to serve no useful purpose.

§ 1250.340. Amendment of pleadings. The County of San Diego (Exhibit

III--green-~p.4) approves subdivision (b}{resclution of necessity) but be-
lieves the mandatory requirement for payment of compensation for partial
abandonment 1s unsound {subdivision (c)). The county believes that some
latitude should be allowed to the court to allow costs or net in order to
stimulate negotiations between the parties.

The staff notes that damages for partial abandomment is a provision of
existing law. The staffl belleves it is sound policy to require payment of
costs on abandeomment where the costs have been incurred as a result of the
condemnor's proposed acquisition which is thereafter abandoned.

§ 1255.010. Deposit of amount of appraised wvalue of property. The

scheme for making prejudgment deposits recommended by the Commission calls

for the condemnor to have an appraisal made of the property, deposit the
amount of the appraisal, and notify the property owner of the amount of the
deposit and its basis. Thereafter the property owner may regquest the court
that the amount of the deposit be increased. Mr. Howard Foulds of Downieville

(Exhibit XIII--white) believes that the requirement of the amount of the
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deposit based on an appraisal is a reform that was long overdue: '"This
takes 1t out of the 1ip service area."

On the other hand, the Department of Transportation {Exhibit I--pink--
p-17), with the Department of Water Resources concurring (Exhibit XXI--gold),
objects that the requirement that the condemnor prepare for the condemnee
a statement of valuation data involves extensive administrative effort and
expense and pleces a burden on the condemnor to provide detailed valuation
data not normally available until very near trial. The staff believes that
this objection is based on a misunderstanding of what Section 1255.010 re-
quires. It does not require gctual datz to be used at trial; it requires
only a copy of the appraiser’'s report. It is difficult to see how this will
entail any inconvehience to the condemnor; for presumably the condetmnor has
a preliminary appralsal prepared as the basis for a prejudgment deposit in
every case regardless of the Commission's present recommendations. And the
relocation assistance provisions reguire the condemnor to have an apprsisal
and make an offer to the property owner based on the appraisal. See Govt.
Code § 7267.2.

The County of San Diego (Exhibit ITI--green) has quite a different
objection to the prejudgment deposit scheme, which is that it duplicates
provisions of the relocation assistance act. The staff is at a loss as to
which provisions are involved unless it is Govermment Code Section 7267.2,
requiring the condemnor to make an offer to the property owner to acgquire
the property at a price based on the condemnor's appraisal. This section
is not a deposit section; hence, it cannot serve the same function as the
Commission's prejudgment deposit provisions.

§ 1255.030. Increase or decrease in amount of deposit. While the

initial deposit is mede ex parte by the condemnor, Section 1255.030 permits



the property owner to have the amount of the deposit increased. The Depart-
ment of Transportation (Exhibit I--pink--pp.16-18), with the Department of
Water Resources concurring {Exhibit X¥I--gold), seee this as an open-ended
invitation to property owners to challenge the sufflciency of the deposit,
which will assuredly result in 2n increased burden on the courts. The
department notes that, under the Commission's proposal, the property owner
may make successive attempts to have the deposit increased; if an increase
is not depesited within - 30 days, it will be treated as an abandonment; upon
withdrawal of any amount deposited, the court cannot redetermine probable
compensation to be less than the amount withdrewn. "The net result of these
proposals cannot help btut greatly increase the amount of court time utilized
in pretrial motions to increase the amount of probable just compensation
deposited to secure necessary orders of possession as well as increase the
administrative costs imposed on condemnors. . . ." Because of the workload
increase on the courts, the deposits will be regularly increased beyond the
eventual ampunt of just compensation finally determined in the case.

The County of San Diego (Exhibit III--green) also objects to the provi-
sion for review and change of tihe security deposit, stating simply that it
"should be limited because of the potential for abuse."

The staff does not see the specter of abuse of the right to increase
the deposit with every property owner coming in automatically to request
the increase. The burden of proof will be on the property owner; he will
have to substantiate his contentions with appraisals, and he will not be
looked on by the court with favor if he makes successive efforts to increase
the deposit. The property owner in the condemnation actlon must bear the
expenses of attorney and appraiser and will be reluctant to try to make a
showing for an increased deposit unless he believes he has & legitimate

case and a fair chance of success.



The staff does note one area that it considers to be & real problem
for the condemnor. Under subdivision (b), if the increased deposit is not
made within 30 days, the condemnor is allowed a 1C-day safety valve for
inadvertent failure to pay. However, because of bureaucratic inertis and
other problems often inwvolved in getting administrative action from public
entities, these time limits may in some cases be unduly rigid. Conseguently,
the staff proposes that the court be allcwed to extend the time period a
reasonable length upon a proper showing by the plaintiff. The specific
language proposed is set out telow:

§ 1255.030. Increase or decrease in amount of deposit.

1255.030.
* * * * ¥

() . . . . If the plaintiff does not cure its failure within
10 days after receipt of such notice, or such longer time as the
court, may allow as reasonable upon a showing by the plaintiff of
good cause therefor, the court shall, upon motion of the defendant,
enter judgment dismissing the proceeding and awarding the defendant
his litigation expenses and damages as provided in Sections 1268.610
and 1268.620.

§ 1255.040. Deposit for relocation purposes on motion of certain defend-

ants. The Commission has tenistively recommended that residential property
owners be permitted to compel the condemnor to make & deposit in cases where
the condemnor has not made one. The Department of Transportation (Exhibit I--
pink--p.21} opposes this recommendation for the reason that the need for funds
for relocation of the resident has disappeared with the enactment of the
relocation asslstance act. The County of San Diego (Exhibit III--green) makes
the same point.

The staff agrees that the reason for the Commission's recommendation
was to give aid for relocation in the hardship case and, if the act is

serving its intended purpose, then there is no longer as great a need for
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Section 1255.040. It should be noted, however, that the relocation assist-
ance act provides only limited amounts of money for moving and acquiring
comparable property; the bulk of the cost of replacement property is borne
by the property owner who will not recelve compensation for the property
from which he hes been moved until he is paild the award following trial or
unless a prejudgment deposit is made.

In Memorandum Th—hE, the staff notes the scheme of the Uniform Eminent
Domain Code which reguires a deposit upon demand of' the property owner where
the court determines that good cause to make the deposit is shown. Adoption
of the Uniform Code scheme would avoid many of the problems inherent in the
complex, plecemeal scheme of the ILaw Revision Commission draft.

Should the Commission determine to retain the present scheme for de-
posits on demand of the property owner, there are a number of changes that
should be considered in Seciion 1255.040:

{1} The staff recommends that, under toth Sections 1255.0L0 and 1255.050,
the sole issue that should be presented by the section is whether a deposit
should be required. If the courit determines that s deposit should be re-
guired, the depesit should be mede unier the article in the sarme manner as
other deposits are made--z derosit based on the condemnor's appraisal with
the property owner having the right to have the amount so deposited increased

if the deposit is inadeguate. The value of limiting the igsue under Sections

[N

1255.040 and 1255.05C o whether o deposit shonid Lz made is that, unless the

(@)

condemnor objects to making a deposit, there need be no contested hearing.
Under the present scheme, however; the condemnor must in every case go to a
contested hearing because the court will determine the amount of the deposit
and it will be necessary for both parties to present evidence as to the amount
of the deposit at the time of the hearing on whether az deposit should be
required.
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{(2) Should there be a time limit--such as &0 days from the time the
complaint is served upon the party making the motion--for making a motion
to have a deposit made under Sections 1255.040 and 1255.050% It has been
suggested that, in the case of iarge projects, there may be many owners
seeking deposits at varying times. To preveni the condemnor from being tied
up with deposit litigation over long periods of time, it is urged that a time
limit be placed on the property owner's right to demand a deposit. Rowever,
if the hearing is limited to the sole issue whether a deposit should be re-
quired, the staff does not believe that a time 1limit is desirable. We fear
also that imposing a tiiwe limit will result in more deposits being demanded
by property owners who want to protect themselves in case the eminent domain
case is delayed for one reason or ancther from going to trial on the issue
of compensation. As a result of such unnecessary deposits, the condemnor
would have 1ts money tied up in deposits.

(3} The staff recommends that the reguirement that the deposit be used
for relocation purposes be replaced by a showing of good cause for the
deposit--such as a showing that the property owner bas other property lined
up and needs the deposit for a down payment. The requirement that the deposit
be used only for relocation purposes is one that is difficult of enforcement

once the money has been withdrawn.



§ 1295.050. Deposit on motion of owner of rental property. The Com-

mission has tentatively recommended that owners of rental property he
permitted to compel the condemnor to make a deposit in cases where the
condemnor has not made one. The reason for this recommendation is that
pendency of a condemnation action will frequently cause an increased vacancy
rate so the property owner should be permitted to relocate promptly. If
the condemnor refuses tc make the deposit, it is charged with the lessor's
net rental losses that are attributable to the pending project.

The Department of Transportation (Exhibit I--pink--pp.21-22) opposes

"

this provision on the ground that large lessors will seize upon it as "a
method of seeking, by motions for increase of deposit before trial, to expose
the agency unable to meet such high levels of deposits as an individual Jjudge
may determine to be appropriate (in the limited time and on the limited
evidence available to him) to payment of the additional amounts provided in

such propesal for failure to make such increased deposits."

§ 1255.230. Objections to withdrawal. The Department of Transportation

(Exhibit T--pink--pp.18-19) belisves that the Commission's recommendations with
respect to withdrawal by the property owner of a prejudgment deposit substan-
tially weaken the statutory protecticns against withdrawal of amounts in ex-
cess of those to which the property owner may be entitled.

The department objects to the omission from Section 1255.230 of the provi-
sion that prohibits withdrawal of funds by a defendant where the other defend-
ants caunot be personally served with notice of the intended withdrawal. The
staff believes that this objection is based on a misreading of the effect of

the Commission's recommendation. Existing law provides an absolute bar

against withdrawal where all parties cannot be perscnally served; the Com-
mission recommends only that the absolute bar be lifted; the condemnor

may s2till object to withdrawal where the parties have not been
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personally served and, where the objection indicates a real problem, the
court may limit or prevent withdrswal of the funds. Below 1s an excerpt
from the Commission's tentative recommendation on this point:

The existing absolute prohibition of withdrawal absent personal
service on all parties should e eliminated. Guite often, "defend-
ants" in eminent dcmain proceedings can easily be shown to have no
compensable interest in the property. The courts can protect the
rights of persons upon vhom it is not possitle to make service by
regquiring a bond or limiting the amount withdrawn in any case where
it appears that the party not served actually has a compensable
interest in the property.

The Department of Transportation is not wholly convinced by this argu-
ment, pointing out that it may not be so easy to determine that & defendant
has no interest, that discretionary power to provide a bond or to 1limit
withdrawal may provide no real protection in some cases, and that there is

ne concrete evidence of the need for this reform.

§ 1255.280. Repayment of amount of excess withdrawal. The Department

of Transportation (Exhibit I--pink--p.19) objects to changes in the provi-
sion relating to repasyment of excess amounts withdrawn. Present lav re-
quires repayment to the condemnor with interest on the excess; the Commis-
sion's recommendation reguires repayment with interest on the excess only to
the extent the excess was obtained on motion of the property owner. The
Commission's recommendation also permits a stay of execution on the repayment
to the plaintiff for 2z period not exceeding a year, interest to accrue
during the stay.

The reason for these recommendations is that the property owner who
withdraws the deposit normally needs the money to aid in relocation; he
should not have to pay interest on amounts in excess of compensation that he
withdrew in reliance on the accuracy of the condemnor's deposit, and he

should be afforded sorme time to raise the repayment money that he has spent
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in reliance on the deposit. The staff acknowledges that the force of this
argument is diminished by the enactment of the relocation assistance act and
that the changes recommended by the Commission are no longer as critical as
they once were.

The basis of the Department of Transportation's opposition is that these
changes enhaunce "the invitation extended to owners to both seek increased
deposits of probable just compensation and to encourage withdrawal." It
should also be noted that the County of San Diego {Exhibit III--green) be-
lieves that the interest recovery provisions "should be made clearer."

One suggestion the staff has to make this section more acceptable is to
provide that, in case of a stay, the court mey require adequate security.
This might take simply the form of allowing the recording of an abstract of
Judgment. The staff would amend subdivision {d) to read:

{a) The court may, in its discretion and with such security
if any as it deems appropriate , grant a party obligated to pay
under this section & stay of execution for any amount to be paid

to a plaintiff. BSuch stay of execution shall not exceed one year
following entry of judgment under this section.

§ 1255.410. Order for vossession prior to judgment. COne of the major

reforms recommended by the Commission is the extension of the right of
immediate possession to all authorized condemnors. The need for this reform
is questioned by the Department of Transportation {Exhibit I~-pink--p.15),
which suggests that the present limitation of immediate possession to rights
of way and reservolr purposes is appropriate since these projects present
unique prohlems of land assemblage.

Other condemnors do not agree with the position of the Department of
Transportation. The Scuthern California (Gas Company (Exhibit XV--pink), for
example, feels a particular need for expansglon of the right of immediate

pogsession. "Such an approach would be of benefit to both condemnor, property
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owners and the generz) wublic. The growing energy shortage has made 'immedi-
ate possession' a necessity. Unnecessary, lengthy litigation should net be
permitted to delay the flow of natural ges to the consuming public." The
County of San Diego (Exhibit TII--green) also belleves that the right of
immediate possession should be expanded.

The Department of Transportation indicates that the maln basis of its

opposition to expansion of immediate possession is not so much that it is

unnecessary, but that the protections for the property owner that accompany
the expansion are unwarranted. The staff believes that the particular
protections for the property owner must be viewed individually and not as

tied to an expansion of the right of immediate possession. The staff believes
that the protections afforded the property owner are desirable whether or not
the right of immediate possession is expanded beyond its present scope.

In this connection, the State Bar Committee (Exhibit IT--yellow--p.3)
recommends that Section 1255.410, authorizing an ex parte order of immediate
possession, be amended to require a showing by the plaintiff of "actual need
as of the effective date of the rejuested order of possession.” The Commise
sion in the past has agreed that "need” should be a factor in authorizing
immediate possession but has determined that the most effective way of
incorporating the factor is to put the condemnor to the test only if the
property owner is able to demonstrate to the court substantial hardship. See
Section 1255.420. Tt should be noted, however, that the Department of Trans-
portation has "strong objections” to this scheme (Exhibit I--pink--pp.19-20).
The departuent indicates that allowing the property cwner to shcw hard-
ship and putting the condemnor to the need test before an unsympathetic

trial Jjudge would make it virtually impossible to plan for possession with

-18-



any agsurance. According to the department, under existing law, there 1s
adequate review of hardship to the property owner in the process of issudance
of a Writ of Assistance for dispossession.

If both property owners and condemncors so desire it, it would be possible
to eliminate the herdship hearing in Section 1255.420 and incorporate & 'need"
test in Section 1255.410. The staff had originally proposed this system, but
the Commission changed it on the basis that an ex parte hearing on need was
no hearing at all, and the property cwner would not thereafter be able to
successfully challenge the initial determination of need. A return to the
ex parte "'need" approach would also require deletion of the provisicn in
Section 1230.050{b} that "The plaintiff is entitled to enforcement of an
order for possession as a matter of right." This would restore the power
of review by the court over issuance of writs of assistance as desired by
the Department of Transportation.

§ 1255.420. Stay of order for hardship. Cne defect the staff sees in

this section i1s that it allows the defendant to move for a hardship stay at
any time up to the actual dey of possession; this will enable & defendant
to cause undue scheduling problems for the condemnor. We suggest that the
defendant be able to take advantage of the hardship stay for a limited time
after service on him of an order for possession. The first sentence of Sec-
tion 1255.420 would then read:

1255.420, Hot later than 30 days after service of an order author-
izing the plaintiff to take possession of property under Sectlon
1255.410, any defendant or occupant of the property may move for relief
from the order If the hardship to him of having possession taken at the

time specified in the order is substantial.

§ 1245.45C. Service of order. The Commission's tentative recommenda-

tion for the time for service of an order for possession deletes the provi-

sion in present law enabling the court, upon a showing of good eause, to
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shorten the time for possession to not less than three days. The reasons
for this recommendation were that (1) the property acqulsition guidelines

in the Govermment Code require 30 days' notice prior to dispossession; (2)
three days 18 an unconscionably short pericd of time in which to make a
person move from his residence or relocate his business; {3) there were no
conceivatle situations in whick the condemnor would recuire such haste for
possession, absent an emergency; and (4) in the event of an emergency, a
public entity could resort to use of its police power. BSee Section 1255.480
(pollce power not affected).

The Department of Transportation {Exhibit I--pink--pp.20-21) would con=-
tinue the court's flexibility to order dispossession on short notice, stating
that the provision is designed to "remedy unnecessary wastage of public funds."
The reason 1s that the lack of ability to provide the contractor with the
necesgsary property could expose taxpayers' funds to substantial wastage
by way of contract claims, particularly in cases where immediate possession
of unoccupied land, or even occupled land, will cause little if any hardship
to the owner. The staff notes, on this peint, that the Commission's recom-
mendation requires 90 days' notice only as to property "lawfully cccupied by
a person dwelling thereon or by a farm or business operation”; in all other
cases, only 30 days' notice is required.

The staff has received some comment from public entities also concern-
ing the definition of record owner in subdivision {a); the public entities
can see little value in the reguirement that the order of possession be
served on all persons having recorded interests in the property, scme of
whom may not be affected by the transfer of possession and some of whom may
not even be parties to the proceeding. Bxisting law defines 'record owner"

as "both the person or persons in whose name the legal title to the fee
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appears by deeds or other instruments duly recorded in the recorder's office
of the county in which the property is located and the person or persons, if
any, in possession of the property under a written and duly recorded lease
or agreement of purchase.” The Commission broadened this definition at its
November 1971 meeting for reasons that the staff cannot now recollect; it

was, however, not in response to a staff recommendation.

§ 1258.280. Limitations upon calling witnesses and testimony by

witnesses. Both Los Angeles attorney Albert J. Forn (Exhibit XIX--blue)
and the County of San Diego (Exhibit III--green--p.5) complain that judges
on occasion permit witnesses to testify even though they have not complied
with & demand for an exchange of valuation data. This is a complaint the
Commission has heard wany times in the past. The proposed legislation makes
clear that the testimony may not be given unless the demand hes been complied
with; there is little the Commission can do to assure that the judge follows
the law. The Commission has made clear, in Section 1258.290, that the judge
who grants relief from the failure to comply with an exchange demand may
impose such terms as & continuance of the trial for @& reasonable pericd of
time to counter the surprise and an award of costs and expenses incurred

to meet the newly revealed evidence.

One suggestion the staff has to cure the problem of the owner testifying,
raised by the County of San Diego, is to add the following sentence to the
first paragraph of the Comment to Section 1258.280:

The sanction for failure to exchange valuation datas applies to all

persons intended to be called as valuation witnesses, including

the owmer of the property. BSee Section 1258.250 and Comment thereto

{persons for whom stetements of valuation data must be exchanged).

§ 1260.210. Burden of proof. Existing law places the burden of proof

on the issue of compensation on the defendant; the Commission Propcses to
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eliminate the burden of proof of compensation. This proposal is criticised
by the Department of Transportation (Fxhitit I--pink--p.11), the County of
San Diego (Exhbit III--green}, the City of San Jose (Exhibit VIII--pink),

and the Department of Water Resources (Exhibit ¥XI--gold). The Department
of Transportation states thet the proposal is "neither practical or legical.™”

The County of San Diego notes that, "In practice, juries do not appear to be

cognizant of the burden. However, we do not wish to add to the real burden

which is faced by s5ll condemnors."

§ 1260.230. Separate assessment of elements of compensation. The

Department of Transportation (Fxhibit I--pink--pp.ll-12) agrees with the
Commission that the several elements of compensation, including goodwill loss,
be separately assessed to assure the property owner gets no double recovery.
The department also recommends that benefits be offset against goodwill loss;
this matter is discussed under Section 1263.L410 (compensation for injury to
regainder}, infra.

§ 1260.250. Compensation for appraisers, referees, commissioners, and

others. The Department of Transportation {Exhibit I--pink--p.12} would
delete this section, stating that it is "useless, unnecessary. and seldom,
if ever, utilized." The staff notes that the court's authority to appoint
persons to aid in making any determination of fact is part of general law
absent this section. The staff agrees that this section can be eliminated