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/>I;emorandum 74-43 

Subject: Study 47 - Oral Modification of Written Contracts (Commercial 
Code Section 2209) 

This memorandum discusses the comments received on the Tentative 

Recommendation Relating to Oral Modification of a Written Contract--

Corr~ercial Code Section 2209. Attached to this memorandum are copies of 

the letters of comment and two copies of the tentative recommendation as 

distributed for comment. The lack of response to our request for comments 

indicates that the persons we sent the tentative recommendation to either 

believe that it is a desirable reform or do not have any strong feelings 

either for or against the tentative recommendation. 

At the September meeting, We hope to be able to approve this recom-

mendation for printing, subject to your editorial suggestions. 

Favorable Reaction 

The reaction to the tentative recommendation was generally favorable: 

(1) Four out of nine letters support the tentative recommendation as 

is. (See Exhibits I - IV.) 

(2) Exhibit V seems to support the principle of uniformity Served by 

the tentative recommendation but criticizes the grammar of subdivision (2) 

of the uec provision. The staff believes the grammar to be correct, al-

though the subdivision could be better worded. The staff is mildly con-

cerned that the writer of Exhibit V may not understand that a separate 

signing is required only as between a merchant and a nonmerchant where the 

merchant has supplied the form. 

(3) Exhibit VI supports the liberalization of Section 2209 but sug-

gests that a contract provision prohibiting oral modification should be 
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required to be initialed or perhaps printed in bold face type. The Com-

mission has previously expressed its belief that requiring provisions to 

be initialed is generally a futile gesture; the separate signing provision 

was included in the tentative recommendation only in the interest of 

uniformity. 

Unfavorable Reaction 

Three of the nine letters are opposed to the tentative recommendation. 

Although Exhibit VII states that the tentative recommendation is "a 

step in the right direction," the writer goes on to express his hope that 

the Commission will recommend that modification of all types of contracts 

(including construction contracts, in which the writer is particularly 

interested) be permitted only by writings executed by authorized personnel. 

Inasmuch as the Commission's tentative recommendation on Commercial Code 

Section 2209 would allow modification in more cases than does current law, 

and the Tentative Recommendation Relating to Civil Code Section 1698--0ral 

Modification of a Written Contract (see Memorandum 74-44) would not limit 

oral modification, the staff believes that the writer of Exhibit VII should 

be counted in opposition. 

Exhibit VIII also suggests that only written modifications should be 

permitted. 

Exhibit IX opposes the tentative recommendation without stating reasons. 

Conclusion 

The staff recommends no change in the tenta ti ve recommendation. We 

recommend that it be approved for printing and submission to the 1915 session. 
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Respectfully submitted,. 

Stan G. Ulrich 
Legal Counsel 
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MILO E. SKAQ-I.& 

Il.tUlfC:S'" L,., MUMT, ..... , 

0"'''''' N .• ""EU 
..tAM It. t..,HAQ"''' 

. -EXHIBI'l' I 

SHADLE S. HUNT 
.AT'TOII'IIINEVS AT LAW 

2.1. J£4FIIf£RSON • ..,,,ItCT 

~O.'T O,'ICI: eox •• ,. 
VIST .... CALI I'OR N I ... 92083 

TI: ........ OIII. ,..-.,..1,. (/II"U CODe 1t4) 

April 5, 1974 

California Law Revision Commission 
School of Law 
Stanford University 
Stanford, California 94305 

Dear Sirs: 

Re: Tentative Recommendation relating to 
Oral Modification of a Written Contract 

I have reviewed the ahove tentative recommendation, and 
wish to comment that I am in favor of it. The present 
provisions of Section 2209(2) of. the California Commer­
cial Code have the potential of being a trap for the un­
wary, unsophisticated party to a contract, whereas the 
proposed amendment will operate to give better protection 
to such parties acting in good faith on the basis of a 
supposed oral modification of a written agreement. 

Very truly yaura, ... 0 
fl:::r{t.~ ? 

ELH:gk 
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,J .... ,.. •• H. ANGL.IM 
aTAC ... H. OO.~ZIEH $14. 't 

PHIU," M . ..III..L.£Y 
,JOHN L ..... I:. DONNlt:I .. 1.. ,.JR. 
OE"Al.D C. aM ITH 

l,tI,W,..K.NCI: Fl. aHE,," 
L.LE'WIU.'I'N 1;, TIoIO,",PSON :a 
RICHARD T. WHitt 

F"tTZOERALD. AI!U!lOTT & BEARDSLEY 

AiTORNEYS AT LAW 

SUITE 1730 

UNITED CALIFOFlNIA BANK BUlL-DING 

1330 a~OAOW""l' 

OAKLAND. CALIP'ORNIA g4812 

April 5, 1974 

The California Law Revision Commission 
School of Law 
Stanford University 
Stanford, California 94305 

Gentlemen: 

Re: Tentative Recommendation 
re Oral Modification of 
Written Contract 

III, M. rlTZliIIlItAlD te •• ,'8.1" 
CAJitl N, ".OTT I •• ' -Iau 
CtfAJilLIE. A. aCAMCBLIIY 1,,1·1 •• 30 

I have reviewed the Tentative Recommendation prepared by 
the California Law Revision Commission in connection with an oral 
modification of a·written contract and proposed amendment to the 
Commercial Code. I concur with the Recommendation of the Com­
mission that the California Code should be brought into confor­
mence with the Uniform Commercial Code provisions relating to 
the subject. 

PMJ:ss 



Memorandum 74-43 EXHIBIT m 
..I. ITAtfL.CY MtJLLIN 
GI:OIIIOI III. JII1CHTCIII, JII. 
OOJllcx:lK ... HAMPTON 
!IIIYIIIL. III~ Icon 

SHEPPARD, MULLIN, RICHTER & HAMPTON 
ATTONNEVS AT LAW 

Fill ........ ; .1""50N, ill 
W1L.L1 ..... A.MAIITC".OIN 
weslon L. KUTTEN, III 

~ DAVID /It, MAD"DUK 
)II 1.111:1111.1. III. "!tAMe., 
'TIPHtN c,' ...... t.OIfll 
"'0"8 D, HU.II.Y 
t140MAII 1II.1",1""AJIID 
JOHN A •• TUIIIClCOH 
DoN T. HI.HIJllt.J"~ 
""UL. N. ,,'ITL&III 
"IElilce f.IILWOOD 
1'HON" C. WAll.nU", 
RICHARD I.. I.On. 
JOIC"H G. GCI .... "", "'III, 
WIUIAI4 .. , .UIIK' 
,."ENTICE \..otc.u.In 

California Law 
Revision commission 
School of Law 
Stanford, California 

""Sill SOUTH ePRI NO STREIT 

1.0. ANGEL.I:S. CALI'O"Nt" 8001:1 

(2t3) e.l.O·11.0 

CA8L.E 8Hltlll.AW 

April 24, 1974 

94305 

Attention: John H. DeMOully, Esquire 
Executive Secretary 

Gentlemen: 

"I"'HAII. W. "INa 
CM.,"-" ~. McCOIU_lell; 
OAvtD tI ..... VI 
OAVfO •• lltAO.HiW 
tltO.urT -.101 ftULL 
TIIiENC. M. MUIIII:JlNY 
0101\0 ".OMLClMN 
ALUII 1,01110.1"". 
J'un .. I1' L.T''YLO'' 
IOWARO .... 'fMOMUo 
.JOHN D. eIACMILG,.nt. 
LoW"I"GI .... OULD,".-. 
CM"" .... H. MdtlAiI •• lIt. 
CAllt4".TtUt A. YAIiHUt 
RONALD M. eA'lIlt 
TPIIY •• 'A'fLOII 
lItO, •• WIJC,NtTlCM 
TMONA. C.Nn.OM 
"'OHM .... MCH,.t.OT, .. ' 
"'011"" ........... IItO ... . 

"AMEI C.'7ittI ....... D 
~ •••• -I .... . 

I have read with interest your Tentative Recommen­
dation Relating to Oral Modification of a Written contract -
Commercial Code Section 2-209. Although I am no longer 
Chai;man of the California Commission on Uniform State Laws 
nor a member of that Commission, I would wholeheartedly 
endorse 'the tentative recommendation for the reasons as 
precisely stated in the paragraph on page 2 of the tentative 
recollllll8ndation. 

GRR:sv 

Cordially yours, 

~~ t '-\.............-"'-'~~ • 

George R~ichter, Jr. 

, 
-~-.--~ 

ce: Members of the 
California commission 

\ 
¥ -.-. ,-

.¥ •••• - • ··~1 
\ 
I 

.. ~-·····----·-i 
I 



FRo ...... '" C,IotARC:C • .J1't. 
RICI'I""O$ D ..... "Glurr 
H. ... ROL.I) .C .... ... 
RO •. U" .... 1oI0_"150N 
I'i'IC" .... IIIO C. OIllItt:Ne£"G 
TIo-lOtlll .... O. "'EC,",ENPA.I)~"I 

AL. ... '" ". WOU:N 
L.AA 'U' •• 'nUIlAL L. 
TEfUt .... L. 111"'001:. 
OAII.L't'r C, il"'ROST 
Wr;STOfot L . .JOHNSOH 
a_LICe. £. M""UUNQTON 
..... ~ ... IN WHITE 
fffOe&flIIIIf H. POftWAIIID •• HI. 
illtIC,","'1III1) •• C:IIIOWLI.Y 
r, SCOTT JAC:IIl.~N 
MOWAIIIoD •• S-LUSI"IEI't 
THO..,. .... ,J, .AflliII ... CM •• Hr, 
"'£1011 kl.LLtfll 
BRAD1.ey 1'1. MA.TTl:f\II 
"' ...... y S •• T .... "' .. 
T"'OMAtij 0. W'-Lk,,,SON 

EXHIBIT IV 

LAW OFFlCES 

DEM1~.RCO, BARGER & BERAL 
515 50U':'"H F-LowE:~ STFH:C"-, SUITE 4400 

toOS ANGELES, C"UFO~NI'" 9007f 

H:l.EPHON£ (2'13) 660· 2:6tl 

May 13, 1974 

Robert H. Cornell, Esq., 
2160 Aetna Bldg., 
Crocker Plaza, 
San Francisco, California, 94104. 

N[.WI='Ofll., et:.N't Eft (;4'"". =-, 
!51S0 Mcwr>oRT CE.""'tR OIltI'Yt.!I: .... '.,.£ VOO 

"'~"Ollt' BltAC1-l, CMlrOflr"'JA .lee.Q 
n:I..[;1»40Nt: t"''''' ......... 11 

0' (:OU ..... CL 

TioI'O ....... W. fifO"TON 

~!"CAS£ "Ere'" TC 
OUR "HZ HUM_ell: 

,.,' . 

ReI Uniform Commercial Cpcie, .. S!ction 2-209 
........ ~ .. , •.• >h_·"~· 

Dear Mr. Cornell: 

I am in receipt of your letter of April 30, 
1974. 

I concur in the endorsement of the tentative 
recommendation of the Revision Commission. 

Very truly 

RDB:J' I 
CCto California Law Revision ~ission 

School of Law 
Stanford, California, 94305 

Attn: John-H. DeMou11y, Esq. 
Executive Secretary 

• 

• 
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.. 'UJ,;TCO IN tI\lGL .. N'I) ':;711l-I2QeO 
I • 

IXIIIBI'l' V 

• 

... ""'O .. N" ....... T I. ... W 
ST&HlIIJ M .... U ....... 

. " MO'UUI .... _".,,11 
• ~.nTC lI0a, III'OWI:"'''' eUILl)lNO 

... O •• OX 11 •• 7 

A_peGH ... 
TC"'I:~140"1: .... Maa 

11' ..... 0, C4UJPOU,U. 8an_ 

. GC" .. "D L.lC TAHAJ , .... 

May 30, 1974 

Mr. John H. J)dOUlly 
Bxeeutive Secretary 
california LaW Revi.ion Commi •• ion 
School of LaW 
stanford. California 943,05 

Rei 91a1 MgdifiC!tigp of.it_ CMtnct 

Dea.1." JOMI 

JII.Y (101 lint. 00 the UnqtJ, •• 
CO. e.:o1a1 ee«e l209 oel ClYl1 ... 

1. A unUonr r:u1. if. ... .t,r~., .. _ -' ,. all 
the way and .11111Mte a~l ntf."....'",~OPly.~ •••• _ 
.. 4othel' ccauI,",c:l.al eode., :tNt 81eo, btl"' •• tlPat .... t:be 
d~l~. . 

2. Stan.4Ilrclpracticeinwttto contra- :I.. to. 
put ·iJa a prOYiaionexcl.ud1D9 _Ut-tICIf' OS' n.ciaaiOIl ·...,t lIV' ai9fted.,itiav. so ...... of ftCh.prori.e:l.on 
inl.... intent to .11ow oral IIiOdUicattcill. 

3. Gr~t.iC. a1 inCOneiat;ea~.of ..••.... 'OQ .2-209 (2l1 
. ·a.between .... ab.nt'· vereu. -by .III ~t· • 

Your. very truly, 

~;; Plana;'n, Jr. 

JHl'/c~1II 

'.8. BnCIO$'R 18 a copy of an Jg:t1cl. by Reed »:1. __ _ 
in the My, 1974, ie.u$ of,AM Journal - I r_' .... r 
that .. und hi. book Oft Leqi.1.t1ve Dr.ft1nq in 
your .... inar. 

C JHlI' 

! 
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tItUI:;l\Ll'l I . • ATtU 
W:t~UlL_K01"t' 

J\OBEfltJ.IlI1t1tctll 
,,1{.1UI~ I. IUOl[JJIIN 
H.o.AOUI/IIIUM!. 111 

- '1llUMJU I.. CArr. 
P"'U~ 'TIIOMM ':;U!foIN 
wrlJ.1AM L r..lJ1'JtHU., l~ 
.H¥IN S. r..o.UIU 
t.H:Iil.ItN I'(J\TIJI 
AlliN ,. JUroN 
IUCtlAJD II. MoUNJ.AND 
.on>!>. LJ.1ol(J1'! 
Wft.~ I). M .... dHSCIN 
CAI.l. W M,kINZJE 
iJNDHl ~_ M}.it.51! 
f.t~U'" I. NlWM/tN 
rnn ~ OlTII.OF' 
kOla:!' It TUI"IU­
r.vom /I.. lIAMrtTOl'l 

IO!l.M.lW>iIHIN 
~f""lY I.. DoIlO\;~.~ 
:HOW,r,JIID 11. ;:;()UMoIJo' 
J.r(:IU,~b 1). fnll 
J.QIIE~iD MOI~ 

U.hN~ W. 'IOUQY 
WlNf,rLl'l O. 'WIJ.X.I'o 
~UI.J'kIC 10. FUllJ,Cl 
Uctl,,~F;lI, MO~G.Io'" 
1I!1C'HII.lL I (1;)1",\N 
0 ...... .11 M. Ar>rrru,r."(:IIEN 
IllO\A:I.t) M. ~"'~lt"I ... ," 
';1tO~~. E!OU~lt 

UllCl Co M!~litr't 
'Aut .. #,tAN1\ 
II()!o;ALD i UfII'l",lr 
Mlt.rnN t. T!fO~,..(:I~' 
tl.F" ... ~1. C lAM 
!'lilUl I c,;1lh~.;l1. 
1.»(10111') 1_ HII .. I..!.IFRC 

Mr. John H. DeMoully 
Executive Secretary 

- EXHIBIT VI 

NOSSAMAN, WATERS, SCOTT, KRUEGER &. RIORDAN 
THUt.T1E.TH FLOOR. ONION BANK SQUARE. 

445 SOUTH PIGUJ;ROA STI\J!E.T ~ LOS ANGP.L£S, CALIFOllNIA 90017 

TELEPHONE. [ll3} 62B-S:t1l 

May 7, 1974 

California Law Revision Con~ission 
School of Law 
Stanford, California 94305 

Dear Mr. DeMoully: 

Thank you for your letter of April 29, 1974 
regarding the proposed UCC c-ode provision relating to oral 
modification of a written contract. I agree with the 
principle of liberalizing oral modification of contracts 
and parti('ularly eliminating the provision that it must be 
"fully eX8cuted," but "'hich ~, difficult to prove especially 
when the modification relates to the elimination of a duty. 

There is a problem, however, in prohibiting oral 
modifications where a eontract expressly requires a writing. 
The prohlem is th<?t people will, in fact, make oral modifi­
cations an!', will ).'1tend at the time of the modification to 
be bound by the modification. At a later date during liti­
gation, the contract provision will be asserted and the 
modification rendered void which will be contrary to the 
intent of the parties. 

I respectfully submit that if a provision is 
adopted which prohibits oral rnodificcotions of contracts, the 
statute should require that the parties' a.ttention is directed 



NOSSAMAN, WATERS, SCOTT, KRUEGER II>. RIORDAN 

Mr. John H, DeMoully 
May 7, 1974 
Page Two 

" 

,-~I ''::~'209G 

to that provision such as by initialing the paragraph or by 
reQuiring special significance as is the case with subordination 
and warranty clauses. 

Thank you for glving me 

ASK:bh 

the OpPQ~tunity to comment. 
/' 

ve~ truly yours, 

I cL/(c~ 
A~in S. Kaufe 
of NOSSAMAN, WAT RS, 
SCOTT, KRUEGER & RIORDAN 
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GRANT Ii\ POPOVICH 
ATTORNtYS "1 L,t..W 

sunE 5Z0 

UitOI AVENUE:: OF" THE STARS 

.0S ANGELES. CAUfOa.NIA 90087 
TItLEPMON It (213) e1e~11:3e 

April l5, 1974 

California law Revision Comnission 
School of law , 
Stanford University 
Stanford, California 94305 , 

Re: 'tentative Reconmendation Relating to 
Oral Modification of a Written Contract 

Gentlemen: 

The proposed revision of Conmercial Code 12209 is a 
step in the right direction in an important area of·the 
law. 

The practice of this office is limited primarily to 
matters involving the construction industry. We have 
found that carefully drawn written agreements are stripped 
of their effectiveness and meaning when, upon completion of 
a project, it is claimed that a foreman or superintendent 
on the project approved work which modified the written 
agreement. We have been repeatedly drawn into litigation 
involving substantial amounts of money where it is claimed 
that instructions were given by someone on the project site 
to do disputed work and had further promised to cause his 
employer to pay for such work. The normal problems of proof 
are compounded in construction contract matters because of 
the mobility of the contractor I s work force' when the matter 
eventually comes to trial the person who aliegedly approved 
the oral modification is usually not available to testify 
as a witness. . 

It is hoped that the law Revision COIIIDission will 
recomnend legislation which will eliminate in all areas of 
contract law the rule per~itting the oral modification of 
written agreements .except by a writing executed by authorized 
personnel of the contracting parties. 

Very truly yours, 

I
T & POPOVICH 

'N-
in Grant IG:bk 
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GENDEL, RASKOFF. SHAPIRO &.QUITTNER 
.. AMIN OCNOEL 
H. ""La "ASK or' 
.C ... AftO .-H"'~I"O 
AIIIINO"O .... OUtTTNat 
CAl". A. Q LfCM 

... TTOANeYS ... T L ... W 
.:leo 'WILaMI"1: aOULl:vAIU)' lew ',"001lt 

LOS ...... 011:1.11:8. CALII'O""'IA .00 ... 
(213) Ouvt .3·3 •• 0 

C"U: __ GEHRAS 

\,EON .... O G. LIl:I aow 
""A'U,. C. C:HAI."L 
ItICHA!.!....! .I:IIOCIII 

... oJ, oJ. AOC4-aGN 

.I:IItNAIIID ...... IoIONS May 3, 1974 
",eMA-litO fI, ... 04,.11)£ 
_liTE'" 0. 01. MiJltA •• I:'o 
~A"TIN oJ • .... ILL . 
....... "'l1li ... OO'tDOH NORAH 
lIItacltr" C. 'I NU ........ 
IItICHAItO .... roN C 
.10 H,.. H. CIlAtG 

Maurice D. L. Fuller, Sr., Esq. 
Pillsbury, Madison , Sutro 
225 Bush Street 
San Francisco, california 94104 

Re : STATE BAR UNIFORM COMMERCIAL CODB COMMI'l"l'BB 

Dear Mr.- Fuller I 

Your April 29th letter highlights the fact that lIIaIly 
of us have been marking time and not responding to the 
various suggestions being proposed. ·Nith reference to 
opposing A.B.3294, I did write on March 21, _1974, ~ 
still feel that the National provision should be 
adopted and A.B. 3294 should be vigorously opposed. 

- . 
with reference to A.B. 2510, my concern is that we will 
again end up with a variety of differences from the 
National format, although I have no real quarrel with 
the approach taken by George Richter and basically con­
firmed by your son and others who have commented in 
writing. Since George is one of the leading members 
of the National Commission, I am hopeful that this time 
the voice of California experience reflected by its 
lawyers will be heard in the Commission, so that the . 
National format will not have to be changed by California. 

The. solution to the problems concerning banks and title 
companies involving personal property to be incorporated 
in or affixed to the structure might well be considered 
from the pragmatic approach as ~o which entity could 
best protect itself. Probably the seller of personal 
property,which he knows by its nature and the purpose 
for which it is intended·will be incorporated in or 
affixed to a structure, should be able to protect itself 
from the very inception. It could either make appropri­
ate arrangements with the subcontractor, the contractor 
or the owner to the end that the monies owing will be 
paid, or it must realize that as seller it will not ha~_] 

r-- \ 
~ :.~; : . 1 .... _L--~- --I 
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GENOEL. R,l,SISOFf, SHAPI~O & OUITTNEFI 
• 

Maurice D. L. Fuller, Sr., Esq. 
May 3, 1974 
Page 2 

a riqh~ to enforce a purchase money security interest 
that could be filed ten days after the:delivery to tbe 
property and therefore leave the construction lender, 
the title. company, the bank, etc., without a chance to 
protect themselves. I realize that this suggestion is 
not being articulated with specific recommended Code 
language, but knowing how resourceful Bob Fabian is, I 
am sure that he can devise appropriate 'language if he 
deems the suggestions aooeptable. Again, if such an 
approaoh is adopted througb persons like George Richter, 
we sbould attempt to have tbeapproaoh incorporated in 
the National format. 

As to the apparent willingness of the California' Law 
Revision Commission to approve oral modification of a 
written contraot, I find it very difficult to aocept the 
approaoh that a contract involving dollars in e¥cess of 
a certain amount must be in writing, but that Under any 

.conditions, either consented to by the parties, or other­
wise, it can be modified orally. If the parties involved 
see fit to modify the contract and do not end up in liti­
gation, nobody else will hear about it. But if, e.q., a 
trustee in bankruptcy or the rights of third parties be­
come involved, then we have the anomaly of one or both 
parties claiming they changed the written contraot by 
oral modifications. I think the ~quirement for a 
written contract in the first place eliminates a good 
part of the misunderstandings tbat arise from oral agree­
ments, and I think this same philosophy should require 
written modifications. Being bothered by a ~ong memory, 
I still feel that the Commission was wrong in permitting 
the newspaper lobbyists to continue the requirement that 
a dba must be published in a newspaper as well as filed. 
Except for enriohing .the coffers oftha newspapers, there 
is no practical or legal reason whatsoever for such a 
publication requirement. Likewise, I wonder who is 
creating the apparent need for the revision of California 
C.C. Section 2-209 (2). ' 

~~.~ 
MG:mrn 

RT N GENDEL 

oc: Members of the Committee 
Robert K. Fabian, Esq •. 
QeqJ:lJe R. Riohter, Jr., 1:S,q, " ''''' /' 
~ornia Lfili 1\evisiOlf CcI\II'II .... lI:I.on I 

• 
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STEVEN M. K~F'P'ERMAN 

JOII. A. 8HAWN 

JOHN W. KIEKI!A 

FDJIIBIT IX 

:lUPPERMAU, SHAWN ;l K..EKER 
A'rTORN[Y& AT LAw 

401 MAM~OF¥iit IITRE!!:-::-, b!JLTE -iOC­

.!IAN 'iAANC19CO. CA.Ur:ORNIA .,,' i I 

April 3, 1974 

California Law Revision Commission 
School of Law 
Stanford University 
Stanford, California 94305 

TI:I.UHONII (41B, 711 . .11.00 

RE: TENTATIVE RECOMMENDATION RELATING TO ORAL MODIFICATION 
OF A WRITTEN CONTRACT 

Dear Sirs: 

My opinion of the above-mentioned proposal is that it should 
be rejected, and that the present California law should be 
preserved. 

SMK/jm 

.. ~ "". - -~- -

i >: i 
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STATE OF CALIFORNIA. 

CALIFORNIA LAW 
REVISION COMMISSION 

, , 

TENTATM RECOMMENDATION', 

ORAL MODIPICATIOH OF A WRITTEN COIITlIACT 

CoIIIIIere1al Code Section 2209 

May 1974 

OALtl'OBNIA LAw BI91IlON Co .. ·" ... 
Sehoolof Law 

81aDford UDiftZllil:T 
Stuford, CalIlONia M8Q6. 

l!pertant Note: This te.ntative recoeendation is be11l8 diatributed 
80 that 1neanated pereona will be adviaed of the CORdsdon's tentative 
conclusions end can IIIllka their Views known to the Commfeaion. Ca ente 

. sMulj !! sut .sa !!l!. C_ias1on ~ latar t.MS A!.l§U~t .4 ~ 
Th. C-u.e1on often substantially revia .. tentative rec-.tat1oae 

as a neult of the c~ts.it raeeives. lience tMstntaUve rae_da­
tioa ia not necessarily the recOIIlIIIetIdation the c-ise1on will eubllit to 
the Legislature. Ally cOIIIIIIenta sent to the COIIIIlissitm will be considered 
when the Commission determines what ree_lIdation, if any, it will _ke 
to the California Legislature. 

This tentative recommendation 1ncludea an explanatory Comment to each 
section of the rac_nded legblation. The CO_ts are written as if the 

their 



405-186 

T~lTATIV" PJlC0l1NEHDATl0H 

relating to 

OPAL !!OnIFICATION 01' A HRITTRN CONTRACT 

Commercial r.ode Section 2209 

Subsection (2) of <;ection 2-2'19 of the Uniform Commercial Code permits 

the oral modification of a written contract for the sale of goocs unless 

the contract expressly provides that it May not he rescinded or modified 
1 except by a signed ,.-riting. This provision 'ms changed ",hen the UniforM 

Commercial Code was enacted in California. Subdivision (2) of Section 2209 

of the California Commercial Code provides that "a written contract within 

1. Section 2-209 of the Uniform Commercial Code provides as follows: 

(1) An agreement modifying a contract ~nthin this Article needs 
no considerstion to be binding. 

(2) A signed agreement which excludes modificstion or rescission 
except by a signed writing csnnot be otherwise modified or rescinded, 
but except as between merchants such a requirement on a form supplied 
by the merchant must be separately signed by the other psrty. 

(3) The requirements of the statute of frauds section of this 
Article (Section 2-201) must be satisfied if the contract as modi­
fied is within its provisions. 

(4) Although an attempt at modification or rescission does not 
satisfy the requirements of subsection (2) or (3) it can operate as 
a waiver. 

(5) A party who has made a waiver sffecting an executory portion 
of the contract may retract the ~1River by reasonable notification re­
ceived by the other party that strict performance ,dll be required of 
sny term waived, unless the retraction would be unjust in view of a 
material change of position in reliance on the waiver. 
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this division may only be modified by a written agreement or by an oral 
2 agreement fully executed by both parties." 

The Commission recommends that California adopt the official text of 
3 Uniform Commercial Code Section 2-209. California is the only state that 

4 departs from the official text of this provision. The great volume of 

interstate business calls for a single national rule in the area of sales 

transactions, particularly concerning the manner of drafting forms. Other 

states have had no difficulty with the Uniform Commercial Code provision, 

and the case law that develops in other states will be of assistance to 

California lawyers in understanding and applying Section 2209 if our 

section is revised to conform to the official text. 

2. The California Commercial Code provision was influenced by, but differs 
significantly from, the rule provided by Civil Code Section 1698. 
Section 1698 provides: "A contract in writing may be altered by a 
contract in writing or by an executed oral agreement, and not other­
wise. .. In.!?:..!:.!. Godbey ~ Sons Constr. Co. :!.:.. Deane, 39 Cal. 2d 429, 
246 P.2d 946 (1952), the California Supreme Court held that an oral 
agreement modifying a written contract is "executed" under Section 
1698 if consideration was given for the oral agreement and it has 
been performed by the party relying on the modification. The language 
of California Commercial Code Section 2209(2) overrules the Godbey 
exception for purposes of Division 2 of the Commercial Code by re­
quiring execution of the agreement by both parties. 

3. Whether the rule stated in Civil Code Section 1698 should be revised 
or retained for transactions not covered by the Commercial Code is 
the subject of a separate study by the Law Revision Commission. 

4. See Permanent Editorial Board for the Uniform Commercial Code, Report 
No.2, at 34-35 (1964). See also 1 Uniform Laws Annotated--Uniform 
Commercial Code 128 (Master Ed. 1968). Although subdivision (3) of 
Uniform Commercial Code Section 2-209 was omitted from the code as 
originally enacted in California, subdivision (3) was added in 1967, 
thereby making the California provision the same as Section 2-209 of 
the Uniform Commercial Code with the exception of subdivision (2). 
Cal. Stats. 1967, Ch. 799, § 3. 
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The Commission's recommendation would be effectuated by enactment of 

the following measure: 

An act to amend Section 2209 of the Commercial Code, relating to modifica­

tion of contracts. 

The people of the State of California do enact as follows: 

Commercial Code § 2209 (amended) 

Section 1. Section 2209 of the Commercial Code is amended to read: 

2209. (1) An agreement modifying a contract within this division 

needs no consideration to be binding. 

fa*-A-wp~eeft-eefte~ee~w~A4ft-~~s-d4~~eft-may-eft~y-ee-med4~!e~-ey-e 

wpieeeft-ag~emefte-e~-ey-eft-e~e~-eg~eemefte-~H~~y-eHeeHeea-ey-eee~pe~e!eeT 

(2) A signed agreement which excludes modification or rescission ex­

cept by a Signed writing cannot be otherwise modified or rescinded, but 

except as between merchants such a requirement on a form supplied by the 

merchant must be separately signed by the other party. 

(3) The requirements of the statute of frauds section of this division 

(Section 2201) must be satisfied if the contract as modified is within its 

provisions. 

(4) Although an attempt at modification or rescission does not satisfy 

the requirements of subdivision (2) or (3) it can operate as a waiver. 

(5) A party who has made a waiver affecting an executory portion of 

the contract may retract the waiver by reasonable notification received by 

the other party that strict performance will be required of any term 

waived, unless the retraction would be unjust in view of a material change 

of position in reliance on the waiver. 

Comment. Subdivision (2) of Section 2209 is amended to conform to 

the language of the Uniform Commercial Code. 
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