#47 T/31/74
Memorandum Th-43
Subject: Study 47 - Oral Modification of Written Contracts (Commercial
Code Section 2209)

This memorandum discusses the comments recelved on the Tentative
Recommendation Relating to Oral Modification of a Written Contract--
Commercial Code Section 2209. Attached to this memorandum are copies of
the letters of comment and two copies of the tentative recommendation as
distributed for comment. The lack of response to our reguest for comments
indicates that the persons we sent the tentative recommendation to either
believe that it is a desirable reform or do not have any strong feellngs
either for or against the tentative recommendation.

At the Beptember meeting, we hope to be able to approve this recom-

mendation for printing, subject to your editorlal suggestions.

Favorable Reaction

The reaction to the tentative recommendation was generally favorable:

(1) Four out of nine letters support the tentative recommendation as
is. (See Exhibits I - IV.)

(2) Bxhibit V seems to support the principle of uniformity served by
the tentative recommendation but criticizes the grammar of subdivision (2)
of the UCC provision. The staff believes the grammar to be correct, al-
though the subdivision could be better wofded. The staff is mildly con-
cerned that the writer of Exhibit V may not understand that a separate
signing is required only as between a merchant and & nonmerchant where the
merchant has supplied the form.

(3) Exhibit VI supports the liberalization of Section 2209 but sug-

gests that a contract provision prohibiting oral modification should be



required to be initialed or perhaps printed in bold face type. The Com-
mission hag previously expressed its belief that requiring provisions to
be Initialed is generally a futile gesture; the separate signing provision
wag included in the tentative recommendstion only in the interest of

uniformity.

Unfavorable Reaction

Three of the nine letters are opposed to the tentative recommendation.

Although Exhibit VII states that the tentative recommendation is "a
step in the right direction," the writer goes on to express his hope that
the Commission will recommend that modification of all types of contracts
{including construction contracts, in which the writer is particularly
interested) be permitted only by writings executed by authorized personnel.
Inasmich as the Commission's tentative recommendatlon on Commercial Code
Section 2209 would allow modification in more cases that does current law,
and the Tentative Recommendation Relating to Civil Code Section 1698--Oral
Modification of a Written Contract {see Memorandum Th-U4k) would not limit
oral modification, the staff believes that the writer of Exhibit VII should
be counted in oppeosition.

Exhibit VIII also suggests that only written modifications should be
permitted.

Fxhibit IX opposes the tentative recommendation without stating reasons.

Conclusion
The staff recommends no change in the tentative recommendation. We
recommend that it be approved for printing and submission to the 1995 session.

Respectfully submitted,.

Stan ¢. Ulrich
Legal Counsel



Memorandum T4-h3 , ~EXHIRIT I
| SHADLE & HUNT

ATTOMNEYS AT LAW

MILD E. SHAGLE : 238 JEFFERSON BTREET
ERNEST L, HUNT, JA, POBT GFFICE BOX &Y
—_ VISTA, CALIFO/NIA 92083

GARY N, APPELT

JAMES L. HAGAR TELESHONE 728-3837 [ANEA CODE N14)

April 5, 1974

California Law Revision Commission
School of Law

Stanford University

Stanford, California 54305

Re: Tentative Recommendation relating to
Oral Modification of a Written Contract

Dear Sirs:

I have reviewed the above tentative recommendation, and
wish to comment that I am in favor of it. The present
provisions of Section 2209{2) of the California Commer=-
cial Code have the potential of heing & trap for the un-
wary, unsophisticated party to a contract, whereas the
proposed amendment will operate to give better protection
to such parties acting in good faith on the basis of a
supposed oral modification of a written agreement,

VEry truly yours,

Ernest L. Hunt, Jr.

ELH:gk




Memorandum Th-%3 ~ EXHIBIT II

FITZOERALD, ABROTT & BEARDSLEY

ATTORMNEYS AT Law
JAMEE M. ANGLIM

BTACY M, DOBRZEMSHY SUITE 1730 R, M. FITZUERALD [888 1034
JAMES . ROFER CARL #, ABNOTT IBS7- (833

FHILIR M. JELLEY UniTen CaLiFoRNiA BANK BuiLoiNg CHARLES A. BEARDSLEY I8&L- 1963
JOMN L, MECORNELL, JR. 330 BROADWAY

GERALD €. BMITH
QAKLAND, CALIFORNIA 94812

LAWNENCE R, 3HEMP
LLEWELLYN &, THOMPSON IX AMEA CODE 4B ARl -3300
RICHARD T, WHITT

April 5, 1974

The California Law Revision Commission
School of Law

Stanford University

Stanford, California 94305

Re: Tentative Recommendation
re Oral Modification of
Written Contract

Gentlemen:

I have reviewed the Tentative Recommendation prepared by
the California Law Revision Commission in connection with an oral
modification of a written contract and proposed amendment to the
Commercial Code. I concur with the Recommendation of the Com-
migsion that the California Code should be brought into confor-
mence with the Uniform Commereial Code provisions relating to
the subject.

,/»sfnqyrely yours,

PMJ:88



QORCON F. HARPFTOR

THOMAS R. SHEPFARD

WILLIAM W, SURKE

Memorsndum 7h-U43 . BXHIBIT II1

4. BTAMLEY MULLIN ; \ | MIGHAEL W, RiNG
Ly Mn SHEPPARD: MULLIN, RICKTER & HAMPTON SRS E Do oo
M¥RL N, BEOTT . ATTORNEYS AT LAW :,“:g -y .;':@‘.'.5'.'..."’
RANK BIMPSON, 1) 2

iy 8 20U aaia aTReKT Lty
WESLEY L. EN, I . . X

., bawip A.uamx ! LOS ANGELES, CALIFORNIA 20013 ALLAM 1, OROBBNAN
MERAILL R FRANCIS —_— FORARD ) TUDMAS
BTEPREM C, TAYLON 1

. 213} 820 (780 JOHN D, SERGHILD, JW.
DMK 0. HUBBEY é‘“:: croaw ﬂ:{:ﬁ;ﬂu.aouﬁ,j}
JOWN A, BTURGEOH ] : " . IR,
DON T, HIWNER, JA. CARLTON & VARKHEN
PAUL M. ACITLER RONALD #, BATER
PICACE 1, SELWOOD TLRAY 0. TATLON
THOMAS C. WATERMAN TaoNAs & NELBON
RICHARD 1. LOTTE kAt e e
JOBCRN O. GORMAN, JR, OHN J. MOLLET, ¥
. JOBEPH M, MALINOWSKI

FRENTICE L. O'LEARY April 24, 1974 SAMES G, SHEPPARD
_‘ . . {188 0-1804}

California Law

Revision Commission

School of Law

Stanford, California 94305

Attention: John H, DeMoully, Esquire
Executive Secretary

Gentlemen:

- I have read with interest your Tentative Recommen-
dation Relating to Oral Modification of a Written Contract -
Commaercial Code Section 2-209. Although I am no longer
Chairman of the California Commission on Uniform State Laws
nor a member of that Commission, I would wholeheartedly
endorse the tentative recommendation for the reasons as

precisely stated in the paragraph on page 2 of the tentative
racommendation.

COrdially yours,

r %
George R. ichter, Jr.

GRR:av : - _wﬂ}mwmam,.hﬁl
cc: Members of the S o
California Commission R %
e B
B |
b -

i O



Memorandum

FRAMK DLMARCO, JR.
RICHARDS D. BANGER
HaRDLD BLNAL

ROWERY M. MORR{SOK
RICHARD C, GREENERERG
THOMWMAS D. PECHENPAUGH
ALAN &, wOLEN

LARRY M, THRALL

TERRY L. AHODLS
SARLEY C, FROST
WESTON L. JOHNADN
BRLUCL E. WARRINGTON
A, DWAIN WHITE

NMOBEAT H. FORWARD, JAR,
RICHARD 8, CROWLEY

F. §COTT JACHEON
HOWARD 5. SLUSHER
THOWMAS J. BARRACK, JR,
HEMT LELLER

BRADLEY W. MATTEN
HAREY §. BTAML
THOMAS O. WILRINSECOMN

Robert H.

Ti=43 EXHIBIT IV

Law DFFICES

DeMARCO, BARGER & BERAL

515 SOUTH FLOWEA STREEY, SUITE 4400
LOS ANGELES, CALIFOQRMNIA SO0O7t
TELERHONE {(213] SB0-2811

May 13, 1974

Cornell, Esq.,

2160 Aetna Bldg..,
Crocker Plaza,
San Francisco, California, 54104.

Dear Mr.

1974.

RDB:J

MEWRORT CENTER CFF.ZE
SED NEWPCORY CENTER DRVE, S 1TE &00
NEWPCRT BEACH, CALIFORNIA D2SAY
TELERHGNE (T14) @ad. a0

T OF COouNBEL
SRERYQOD . CWILLNGWORTR
THOMAS W. NORTON

PLEASE REFER TC
CUR FiLE NUMABTA:

Re: Uniform Commercial Code, Section 2-209 -

Cornell:

I am in receipt of your letter of April 30,

I concur in the endorsement of the tentative
recommendation of the Revision Commission.

Very truly yours
"@%‘” m’@m"ﬁ“ “

CC to California Law Revision Gbmmlslion
School of Law
Stanford, California, 94305

Attn: John H. DeMoully, Esq.
Executive Secretiry

>
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Memorandus 'Tll-h3 ' _ EXHIBIT V

-

.

Bx.mtnuo. Snn:n, Fumum, Kerxoniax & TaRAJIAN
. ATTORNEYS AT LAW

. avEenEn . BLuMBERG BUITE 103, ROWELL BUILBING AREA CODE 208

- H‘U-lt. M. SHERN . B O BOXK UD8Y IELEPHONE 237~ 4783
JAMES K. FLANABAN, SR, | SEEEMO, CALIFONNIA DBTTS :
Ml’f KERKQORIAN
;ﬂl_l_ﬂLD LEX ?A_HAJIAN‘

May 30, 1974

Mr. John H. DeMoully

Executive Secretary

California law Revision Commission
Bechool of Law

-Stanford, California 94305

'Re: Qral Modificat:

'_ nur .:rolm: '

Comercia) Code 3305 and Civil Cods §1698 are:

1. A uniform rule dnlirlhle, ﬁ go all
the anéd eliminate all ﬂcme». nﬁt mm oux
t‘:ﬁi o ex mreial codes, hut a.’tm, mm t. tud the |

_ 2, sundard pznctica in written mmm :I.s to
E:put in a provision excluding modification or rescission
‘axcept by a aiqned writing, so abeende of such a paovi-ian

infers intent to sllow oral mdiﬂeatm ‘

3. Grammmtical inconsistenc of veC 2-209 (2) s
*aa batwesn mchnntg versus "by the merchant”,

tions re

Yours very truly,

o s H. Flanagan, Jr.
JHE/cim
¥.8. BEnclosed ia a cepy of an article by Resd Dickerson

in the May, 1974, issue of ABA Journal - I remember

that we used his book on Legislative Dra!tinq in
your seminar.

JHF

cc: B. I. Cognblum
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Memorandum Th-43

WALTEN 1 NOSEANAN (-4 ARTHUR . IR

TAUGHLIN £. WATELL
WILLIAM L. 07T
ROBERT 3. ERUECER
RKHARD |. WIGRDAN
HAROLIY MAAS, K.

- THIMAL L CAPS

PAUL THOMAS GUINN
WILLIAM E GUTHNIL, IK
ALYIN 5. RALVRER
EACHLAN BOSTER

ALAN P, JARTON
HECELAND R. MAINLAND

CARL W McRINZIE
LIMDELL 3. MARSH
FASILING K. NEWMAN
FLTTN L CATROF?
ROLIAT M TUSNER
FAMES A HAMIETON

POEL M, BERMATELN
WIFLLY L. DoROCE: X
HOWARD 3. SOLEMAR
RACILAKD D, PRl
AQHERT [ MOHHLER
FAANR W FIDLLOY
WHNFIELEY (3 WILSON
FRELIERIC A, FUDACE
RICHARD | MORGA™
MICHAKL L COWAN
DAVID M. ATITERECHEN
RECHARLD M. GASI4MAR
THOMAS K. BOURKE
SRUCE . MERRITT
TFAUL 3. ALANIY
KOYaLD 5. SENTARS
MAKTIN b THOMERR
BAREREA C TAM
FHILT | GANT, iR,
SANCORD | HILLSAFRG

LTI - 120805

- EXHIBIT VI

LAW QFfFiCES

NOSSAMAN, WATERS, SCOTT, KRURGER & RIORDAN

THIRTIETH FLOOR » UNION BANK SQUARE
445 SOUTH FIGUEROA STREET - LOS ANGELES, CALIFORNLA 90017
TELEPHOME [113) 629-5211

May 7, 1974

KEFIR TO PILE NUMBER

Mr., John H. DeMoully

Executive Secretary

Californlia Law Revislon Commission
School of Law

Stanford, California ¢U305

Dear Mr. DeMoully:

Thank you for your letter of April 29, 1974
regarding the proposed UCC code provislon relating to oral
modification of a written contract. I agree wlth the
principle of liberallzing oral modiflcation of contracts
and particularly eliminating the provision that 1t nmust be
"fully exzcuted,” but vwhich 1¢ diffieult to prove especially
whetl the medification relates to the elimination of a duty.

There 1s & problem, however, 1ln prohibiting orsl
modificatlions where a contract expressly requlres a writing.
The problem iz that people wlll, in fact, make oral modifi-
cations ant wlll intend at the time of the modification to
be bound by the modlfication. At g later date during 1litl-
gation, the contract provislon wlll be asserted and the
modification rendered void whlch wlll be contrary to the
intent of the partiles.

I respectfully submlt that i{ a provision 1is
adopted which prohiblte oral medificntions of contracts, the
statute should require that the parties'! attention is directed



DY T 111212096

NOSSAMAN, WATERS, SCOTT, KRUEGER & RIORDAN

Mr. John H. DeMoully
May 7, 1974
Page Two

to that provisien such as by initlaling the paragraph or by
rejqulrdng special sipgnlficance as 1s the case wlth subordination
and warranty clauses.

Thank you for giving me the cpportunity to comment.

qu§’tru1y yours,

3
S
f/(/’;(

AYvin S. Kaufe
of NOSSAMAN, WATERS,
SCOTT, KRUEGER & RIORDAN

ASK:bh



Memorandum T4-b3 . EXHIBIT VII
CRANT 8 POPOVICH

ATTORMNEYS AT LAW
SWTE B20
1901 AVENVE QF THE STARS

LOS ANGELES, CALIFORNIA 80087
TELEPHONWE (212) 878-1238

April 15, 1974

California law Revision Commission
School of law .
Stanford University

Stanford, Califormia %4305

Re: Tentative Reconm‘endation Relating to
Oral Modification of a Written Contract

Gentlemen:

The proposed revision of Commercial Code §2209 is a
sl‘ii:ep in the right direction in an important area of the
W,

The practice of this office is limited primarily to
matters involving the construction industry, We have
found that carefully drawn written agreements are stripped
of thelr effectlveness and meaning when, upon completion of
a project, it 1s claimed that a foreman or superintendent
on the project approved work which modified the written
agreement, We have been repeatedly drawn into litigation
involving substantial amounts of money where it 1s claimed
that instructions were given by someone on the project site
to do disputed work and had further promised to cause his
employer to pay for such work, The normal problems of proof
are compounded in construction contract matters because of
the mobility of the contractor's work force; when the matter
eventually comes to trial the person who -aliegedly approved
the oral modification is usually not available to testify
as a witness, ‘ ‘ :

It is hoped that the law Revision Commission will
recommend legislation which will eliminate in all areas of
contract law the rule permitting the oral modification of
written agreements except by a writing executed by authorized
personnel of the contracting parties.

Very truly yours,
GRANT & POPOVICH

»

IG: bk in Grant

S~ SR



Memorandum 74-43

MARTIN DENDEL
H, MILES NAZKOrF

+ BERANARD SHARIRO

ANNOLD M. QUITTHER
RAML A, BLITK
LEONARD Q. LEIBOW
FRAMNK C. CHRIBTL
RICHARD §, BEAGER

B J. J, ADELSON
BLRNARD P, SIMONS
RICHARC P, BROUDE
PETER Q. ok~ KRASBEL
MARTIN J. BRILL ’
BARBARA GORDCON MDRAN
ROBERT E. IIMIRIAN
RICHAND A FOND

JOHN M. ERAG

- EXHIBIT VIII

GENDEL, Rasxorr SHAPIRO & Oumnen

ATTORNEYS AT LAW
B3IB0 WILSMHIRE BOULEVARD - Iyt FLOOR
LOS ANGELES, CALIFORNIA BOO48
(213) Olive 3-3840

May 3, 1974

Maurice D, L. Fuller, Sr., Esqg.
Pillsbury, Madison & Butro

225 BPush Street

san Francisco, California 94104

CABLE ADONESS: GENRAS

N REPLY REFER TO!

STATE BAR UNIFORM COMMERCIAL, CODE COMMITTEE

Dear Mr, Puller:

Your April 29th 1etter highlights the f.ac'i: that many
of us have been marking time and not responding to the

various suggestions being proposed.

‘With reference to

opposing A.B.3294, I d4id write on March 21, 1974, and
still feel that the National provision should be
adopted and A.B. 3294 should be vigorously opposed.

With reference to A,B. 2510, my concern is that we will
again end up with a variety of differences from the
National format, although I have no real quarrel with
tha approach taken by George Richter and basically con-
firmed by your son and others who have commented in

writing.

Since George is one of the leading members

of the National Commission, I am hcpeful that this time
the voice of California experience reflected by its
-lawyers will be heard in the Commission, so0 that the
National format will not have to be changed by California.

The  solution to the problems concerning banks and title

companies involving personal property to be incorporated
in or affixed to the structure might well be considered

from the pragmatic approach as to which entity could

best protect itself.

Probably the seller of personal -

property,which he knows by its nature and the purpose
for which it is intended will be incorporated in or
affixed to a structure, should be able to protect itself

from the very inception.

It could either make appropri-

ate arrangements with the subcontractor, the contractor
or the owner to the end that the monies owing will be

paid, or it must realize that as seller it will not have




GENDEL, RASKOFF, SHAPIRO & QUITTNER

Maurice D. L. Fuller, Sr..'Esq.
May 3, 19724
Page 2

a right to enforce a purchase money security interest
that could be filed ten days after the delivery to the
property and therefore leave the construction lender,
the title company, the bank, etc., without a chance to
protect themselves. I realize that this suggestion is
not being articulated with specific recommended Code
language, but knowing how resourceful Bob Fabian is, I
am sure that he can devise appropriate ‘language if he
deems the suggestions acceptable. Again, if such an
approach is adopted through persons like George Richter,
we should attempt to have the approach incorporated in
the National format, :

As to the apparent willingness of the California Law
Revision Commission to approve oral modification of a
written contract, I f£ind it wvery difficult to accept the
approach that a contract involving dollare in excess of

a certain amount must be in writing, but that under any
_conditions, either consented to by the parties, or other-
wise, it can be modified orally. If the parties involved
see £it to modify the contract and do not end up in liti-
gation, nobody else will hear about it. But if, e.g., a
trustee in bankruptcy or the rights of third parties be-
come involved, then we have the anomaly of one or both
parties claiming they changed the written contract by
oral modifications. I think the requirement for a
written contract in the first place eliminates a good
part of the misunderstandings that arise from oral agree-
ments, and I think this same philosophy should require
written modifications. Being bothered by a long memory,
I still feel that the Commission was wrong in permitting
the newspaper lobbyists to continue the requirement that
a dba must be published in a newspaper as well as filed.
Except for enriching the coffers of the newspapers, there
is no practical or legal reason whatsoever for such a
publication reguirement. Likewise, I wonder who is
ecreating the apparent need for the revision of California
C.C. Section 2-209(2).

Cor ¥y

MG :mm ' RTIN GENDEL
cc: Members of the Committee
Robert H, Fabian, Esqg.
George R. Richter, Jr., Esq. ///’
Qalifornia Law RevisioW Commission |



Memorandum Thel2 EXHIBIT IX

EIPEITRMAN, BHAWNKN & HEKER
ATTORNEYE AT LAWY
AQT UANEDME BTREET, 5UITE 400
BAN FAANCISCO, CALIFORNIA 8450l

BTEVEN M. KIFPPERMAN TELEPHONK: (418) THB.2200

JOEL A. BHAWN s oa q
JOHN W, KEKER April 3, 1974

California Law Revision Commission
Schoel of Law

Stanford University

Stanford, California 94305

RE: TENTATIVE RECOMMENDATION RELATING TO ORAL MODIFICATION
OF A WRITTEN CONTRACT

Dear Sirs:
My cpinion of the above-mentioned proposal is that it should

be rejected, and that the present California law should be
preserved,

Very truly yoursg,

SMK/Jm



it

b

STATE OF CALIFORNIA

CALIFORNIA LAW
REVISION COMMISSION

 TENTATIVE RECOMMENDATION -
relating to .

ORAL MODIFICATIOR OF A WRITTEN CW

Commercial Code Section 2209

. ' May 1974

Omms Law Reviton CoMMMBEON
Behoo! of Law :
Btanford University W
Stanford, Californis 94305

m tant Note: This tentative recommendation is ‘being' distributed -
80 thet intcrutad persons will be advised of the Commission's temtative
conclusions and can make their views known to the Commission. Comments

. shgul& be sent to the Commission not later thag August 1, l lﬂ

The cmmsim often substantially revises tm:athe recommendations
a8 & ragult of the comments it receives, Hence this tentative recommenda-
tion is not necessarily the recommendation the Commission will submit to
the Logislature, Any comments sent to the Commission will be considered
when the Commission determines what recommendation, if any, it will make
to the California Legiulature.

This tentative recomendation includes an explapatory Comment to each
uctim of the recommended legislation. The Comments are written aa if the
ware enacted since their primary pumsa is to explain the law




405-186
TENTATIVE DECOIMMMENDATINN
relating to

OBAL MODIFICATION OT A HRITTEM CONTRACT

Commercial Code Section 2209

Subsection (2) of Section 2-2N"2 of the Uniform Commercial Code permits
the oral modification of a written contract for the sale of goods unless
the contract expressly provides that it may not he rescinded or modified
except by a signed writing.l This provision was changed vhen the Tniform
Commercial Code was enacted in California. Subdivision (2) of Section 2209

of the California Commercial Code provides that "a written contract within

1. Section 2-209 of the Uniform Commercial Code provides as follows:

(1) An agreement modifying a contract within this Article needs
ne conslderation to be binding.

(2) A signed agreement which excludes modification or rescission
except by a signed writing cannot be otherwise modified or rescinded,
but except as between merchants such a requirement on a form supplied
by the merchant must be separately signed by the other party.

(3) The requirements of the statute of frauds section of this
Article (Section 2-201) must be satisfied i1f the contract as modi-
fied is within its provisions.

(4) Although an attempt at modification or rescission does not
satisfy the requirements of subsection (2) or (3) it can operate as
a waiver.

(5) A party who has made a waiver affecting an executory portion
of the contract may retract the waiver by reasonable notiffication re-
ceived by the other party that strict performance will be required of
any term waived, unless the retraction would be unjust in view of a
material change of position in reliance on the waiver.



405-186

this divizsion may only be modified by a2 written agreement or by an oral
agreement fully executed by both parties.”

The Commission recommends that California adopt the official text of
Uniform Commercial Code Section 2-209.3 California is the only state that
departs from the official text of this provision.a The great volume of
interstate business calls for a single national rule in the area of sales
transactions, particularly concerning the manner of drafting forms. Other
states have had no difficulty with the Uniform Commercial Code provision,
and the case law that develops In other states will be of assistance to
California lawyers in understanding and applying Section 2202 if our

section is revised to conform to the official text,

2. The California Commercial Code provision was influenced by, but differs
significantly from, the rule provided by Civil Code Section 169§,
Section 1698 provides: "A contract in writing may be altered by a
contract in writing or by an executed oral agreement, and not other-
wise.” In D. L. Godbey & Sons Constr, Co. v. Deane, 39 Cal.2d 429,

246 P,2d 946 {1952}, the California Supreme Court held that an oral
agreement modifying a written contract is "executed” under Section
1698 if consideration was given for the oral agreement and it has
been performed by the party relying on the modification. The language
of California Commercial Code Section 2209(2) overrules the Godbey
exception for purposes of Division 2 of the Commercial Code by re-
quiring execution of the agreement by both parties.

3. Whether the rule stated in Civil Code Section 1698 should be revised
or retained for transactions not covered by the Commercial Code is
the subject of a separate study by the Law Revision Commission,

4. See Permanent Fditeorial Board for the Uniform Commercial Code, Report
No. 2, at 34-35 {1964). See also 1 Uniform Laws Annotated--Uniform
Commercial Code 128 (Master Ed., 1968). Although subdivision (3) of
UIniform Commercial Code Section 2-209 was omitted from the code as
originally enacted in California, subdivision (3) was added in 1967,
thereby making the California provisilon the game as Sectlon 2-209 of
the Uniform Commercial Code with the exception of subdivision (2).
Cal, Stats. 1967, Ch. 799, § 3.



405-186, 405-187

The Commission's recommendation would be effectuated by enactment of

the following measure:

An act to amend Section 2209 of the Commercial Code, relating to modifica-

tion of contracts.

The people of the State of California do enact ag follows:

Commercial Code § 2209 (amended)

Section 1. Section 2209 of rhe Commerclal Code 1s amended to read:

2209. (1) An agreement modifying a contract within this division
needs no consideration to be binding.

{2¥-A-weitten-contract-within-shis-division-nay-onty-be-modified-by-a
wediten-agreement-or-by-an-orat-asreement-£fully—esecuted-by-both-parsiens

{2) A sipgned agreement which excludes modification or rescission ex-

cept by a signed writing cannot be otherwise modified or rescinded, but

except as between merchants such a requirement on a form supplied by the

merchant must be separately signed by the other party.

(3) The requirements of the statute of frauds section of this division
(Section 2201} must be satisfied if the contract as modified 1s within its
provisions,

(4) Although an attempt at modification or rescission does not satiefy
the requirements of subdivision (2) or {3) it can operate as a walver,

(5) A party who has made a waiver affecting an executory portion of
the contract may retract the walver by reasonable notification received by
the other party that strict performance will be required of any term
walved, unless the retraction would be unjust In view of a material change

of position in reliance on the waiver,

Comment., Subdivision (2) of Section 2209 is amended to conform to

the language of the Uniform Commercial Code.

-3



