
Subject: Study 36.300 -

BACKGROUND 

Memorand= 74-38 

Condemnation Law and Procedure (comprehensive Statute 
Generally--Corrments on Tentative Recorrmendation) 

The Commission's printed tentative recommendations relating to condem-

nation la>l and procedure, dated January 1974, have been distributed to 

roughly 1,200 people since May 197)~. h'e requested comments on the tentative 

recommendations by July 1, 1974. lve have received so far the 19 cormnents 

attached as exhibits to this memorandum and anticipate receiving some addi-

tional comments throughout the summer; a handful of people have inforrred us 

that they are unable to cormnent fully at this time but will forward their 

detailed comments dS soon as possible. In addition, "e have received a few 

oral and 1,ritten inquiries concerning the contents of the recommendations 

that 1{e have been able to satisfy by direct response. 

The staff believes that the most expedient >lay to proceed with the 

eminent dome in project is to revie1, the comments thus fa r received and, 

during the summer, make any necessary revisions and prepare the final recom-

mendation for the printer with the kn01lledge that we may have to cover some 

of the same ground aga in in September after additional comments have been 

received and after we have a more precise idea from Professor Van Alstyne 

of just what will be in the Uniform Eminent Domain Code and in what ways it 

will differ from our proposed Eminent Domain La". 

ANALYSIS OF COMMENTS 

General. j·lhile tJle comments thus far submitt",d. have temled to focus 

on particular problems in sections, there have been a fe" general comments 

as to the "hole of the Commission's product. The City of San Jose (Exhibit 

VIII-~pi~}compliments the Commission on a job well done and finds itself 
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in substantial agreement with the recommend~tions. The City of San Diego 

(Exhibit X--green) notes that many of the provisions appear to have been 

improved under the Commission's handi1wrk. Stanford Professor John H. 

Merryman (Exhibit XI--gold) refers to the tentative recommendation as very 

impressive. The Franchise Tax Board of the State of California (Exhibit XII-

blue) states that the Commission's recommendation seemingly satisfies the 

need to revise an inconsistent and inexact area of the law. and consequently 

has their approval. San Francisco attorney, Vernon L. Goodin (Exhibit XIV-

whi te), thinks the Commission ha s done a grea t job. Both the Southern 

California Gas Company (Exhibit XV--pink) and Los Angeles attorney Albert 

J. Forn (Exhibit XIX--blue) are favorably impressed with the tentative 

recommendation. 

Of peculiar interest is the essay submitted by Rev. John H. Howze of 

Los Angeles (Exhibit IV--gold) on The Philosophy of the Domain Concept, in 

which he evidently agrees 1,ith all of the Commission's recommendations, 

indicating that the Commission (apparently) is and shall be honored by all 

in the legal profession. 

Relation of eminent domain to inverse condemnation. The Commission 

continues to receive pressure to make portions of the Eminent Domain Law 

applicable to inverse condemnation actions and to deal "ith inverse condem

nation matters in the Eminent Domain Law. San Francisco attorney, Vernon L. 

Goodin (Exhibit XIV--white), for example, would make the discovery provisions 

applicable in inverse. He would also have us deal with the situation of 

planning blight tlhere no property is taken. Mr. Howard Foulds of Downieville 

(Exhibit XllI--buff) would like to give a trial preference to inverse con

demnation actions. 
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The CorrlTIission's position has been that it "ill deal "ith inverse 

condemnation in due course but that it must take one bite at a time or it 

"ill never finish the eminent domain project. Perhaps ',e can incorporate 

in the summary of the recommendations and in the beginning of the preliminary 

part a statement to that effect; at present such a statement is buried in 

footnote 2 on page 24 of the preliminary part. 

Relation of Eminent Domain La" to relocation assistance provisions. 

Several commentators have demonstrated some confusion over the relation be-

t"een the Eminent Domain Law, particularly the compensation proviSions, and 

the relocation assistance provisions. Some have seen duplication where there 

is none; others have simply questioned whether the Commission is aware of 

its provisions. See, e.g., the City of San Diego (Exhibit X--green): 

As a final note, 
account Section 7260, 
its recommendations. 
sideration. 

we wonder whether the Commission took into 
et seq. of the Government Code in preparing 
This, in our opinion, warrants some con-

The staff suggests that "e include in the preliminary part of the recom-

mendatian a segment that describes the relation of the Eminent Domain Law to 

the relocation assistance provision~that indicates the different types of 

losses the Eminent Domain Law provides for, and that points out the prohihi-

tion against double recovery. This has already been done to a certain 

limited extent in the tentative recommendation, but a whole segment devoted 

to the subject under a separate heading might prove helpful. 

§ 1235.170. "Property" defined. The City of San Diego (Exhibit x--

green) comments that the definition of property is overly broad and would 

create inverse Situations more readily. The staff notes that the Emin~nt 

Domain Law is not intended to apply to inverse condemnation actions. See 

discussion under "Relation of Eminent Dorr.ain to Inverse Condemnation," supra; 

see also Section 1235.110 (application of definitions). 



§ 1240.010. Public use limitation. The City of San Diego (Exhibit x--

green) is concerned that elimination of the "stated public uses" from Sec-

tion 1238 and substitution of the general language in Section 1240.010 might 

eliminate some existing condemnation authority. The staff suggests that the 

following sentence be added to the end of the second paragraph of the Com-

ment: 

Every public use formerly declared in Section 1238 is continued 
in a statute elsewhere in the California codes. 

§§ 1240.030 and 1240.040. Public necessity and resolution of necessity 

required. Hollywood attorney, Peter D. Bogart (Exhibit V--blue), recommends 

the addition of a requirement that property cannot be taken by eminent domain 

unless the project cannot reasonably be constructed without the acquisition 

of the property. His recommendation ,!QuId in effect change one of the 

elements of public necessity which presently requires that: 

The project is planned or located in the manner that will be 
most compatible with the greatest public good and the least private 
injury. 

The staff believes that the present test is a good one and that 

Mr. Bogart's alternative, designed to prevent a public entity from locating 

a project with the sole object to minimize costs, is unworkable. For, under 

Mr. Bogart's test, property could not be taken if there were other property 

on which the project could be located; but the other property could not be 

taken if the project could be located on the first property. In essence, 

every property owner ,!QuId have a defense against the taking: take someone 

else's property. 

The City of San Diego (Exhibit X--green) suggests that the word "project" 

be defined. The Commission has in the past declined to provide a definition 

of project because it is a term thdt is more amenable to determination on 
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a case-by-case basis ~nd because it is undergoing present judicial develop

ment in several contexts. 

§ 1240.120. Right to acquire property to make effective the principal 

use. The State Bar COIr",dttee (Exhibit II--yellow--p.4) disapproves this 

provision to allow a condemnor to acquire property in order to protect a 

public improvement. The portion objected to appears to be the provision 

permitting the condemnor to sell, lease, or othen,ise dispose of the property 

subject to reservations or restrictions designed to protect the project. The 

committee felt this to be a taking not for public use, and several committee 

members had experienced abuse of the power of eminent domain being used in 

takings "for reservations a s to future use." 

The staff believes that there is no doubt "hatsoever that the authority 

granted in Section 1240.120 is a public use, and existing statutory and case 

law, as well as Article I, Section 14-1/2 of the California Constitution, 

permit protective condemnation. In the case of an abuse of the eminent 

domain po"er, as with condemnation for any other purpose, the property owner 

may challenge the taking if the property is not actually to be used for pro

tective purposes. See Section 1250.360 and Comment thereto (groundS for 

objection to right to take 1,here resolution conclusive). 

§ 1240.220. Acquisitions for futUre USe. Property may be taken for 

future use only if the use is to be ..rithin a reasonable period. The Commis

sion has recommended that seven years is per se a reasonable period. The 

Department of Transportion (Exhibit I--pink--p.5), noting that the seven-year 

period is derived from the Federal Aid Highway Act of 1968, points out that 

that act has been amended to provide 10 years. The department also indicates 

that ci lO-year period ."is more realistic under current conditions," and 

suggests the Co~mission's recommendation be so changed. 
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The State Bar Cow~ittee (Exhibit II--yellow--p.2) has in the past 

favored a five-year period. It took no action ;"i th respect to the Commis-

sion's seven-year tentative recommendation at its most recent meeting. 

The staff believes that the seven-year period is adequate, particularly 

since the Cow~ission provides for such longer periods as may be reasonable 

(subject to proof of the reasonableness). If the Commission adopts a 10-year 

period, the staff recow~ends that the period be absolute with no opportunity 

to show that a longer period is reasonable. 

§ 1240.230. Burden of proof of future use. The Department of Trans-

portation (Exhibit I--pink--p. 4) suggests that, if the project for 1ihich 

the property is being acquired has been budgeted by the condemnor, there 

should be a conclusive presumption that the acquisition is not for a future 

use. Such a provision, in the department's opinion, will provide an ade-

quate safeguard to protect against an irrational court decision that may 

jeopardize the timing of the project. 

The staff believes that this recommendation is sound and would add the 

following language to Section 1240.230: 

(d) If the plaintiff proves that funds have been budgeted for 
construction of the project for which the property is taken, it shall 
be conclusively presumed that the taking satisfies the requirements 
of this article. 

§ 1240.240. AcquiSition for future use with consent of owner (new). 

The Department of Transportation would add a provision such as the following: 

NotWithstanding any other provision of this Article, a public 
entity authorized to ac~uire property by eminent domain ~ay acquire 
the property for future use by any means (including eminent doreain) 
expressly consented to by the owner-of the property. 

The reason for such a provision is "to preserve the ability of the Department 

to acquire property for future use in order to relieve personal hurdship 

which may be caused by planning or other preliminary activities." 
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If the department feels that such a provision is necessary, the staff 

sees no harm in adding it although it would appear to the staff that, if 

the condemnor and the property mrner agree, there is little need for the 

statute. 

§ 1240.340. Substi tute condemnation "here o'mer of necessary property 

lacks power to condemn property. This section provides for condemnation in 

order to compensate a person with other property rather than mone;)' where 

justice requires that he be so compensated and it would not be unjust to 

the person whose property is condemned. This provision is opposed by the 

State Bar Committee (Exhibit II--yello1'l--p. 2) on the ground that this is 

not a public use; this sort of condemnation is impermissible except with the 

owner's consent. 

The staff notes that existing law authorizes such condemnation by some 

condemnors. See,~, sts. & Hwys. Code § 104(b)(Department of Transporta

tion) and l~ater Code § 253(b ) (Department of Tilater Resources). 

§ 1240.350. Substitute condemnation to provide utility service or 

access to public road. The State Bar Committee (Exhibit II--yellow--p.3) 

opposes this section to permit condemnation to provide access or utility 

service to landlocked property for the same reason it opposes substitute 

condemnation generally. See discussion under Section 1240.340, supra. 

The staff notes that condemnation for this purpose would almost certainly 

be for a public use, that releasing landlocked property is a desirable social 

goal, and that the condemnation authorized by this section is strictly limited 

to rights of way. The staff also thinks it mighty peculiar that the State Bar 

Committee so greatly favors private condemnation (see discussion under Civil 

Code § 1001, infra), presumably for this very purpose, 1-'hile it opposes con

demnation by public entities with the built-in protections it entails. 
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§ 1240.410. Condemnation of rer,ll1ants. The Commission's tentative 

recommendation permits condemnation of excess property in cases where the 

rema inder will be left in such si ze, shape, or condition a s to be of "little 

market value." Professor Merryrran (Exhibit XI--gold) notes that this is a 

"rather substantial" change in the la" that should be highlighted in the pre

liminary part of the recommendation. 

At the time the Commission ddopted the "little market value" test for 

excess condemnation, it Has ,rell a,.,are that this "as a change in the language 

of the lau from "excessive danHges tl to the remainder. However, the Commis

sion believed that the practical erfect of this change "as to substitute a 

more concrete and universal term "hich "as more understandable yet which 

would give essentially the same results in nearly all cases. The Comment to 

Section 1240.410 points this out and supplies illustrations of the applica

tion of the little market value test. In the example used by Professor 

Merryman, where severance damages to the remainder are so great that it would 

cost less to buy the ,;hole parcel, the remainder would ipso facto be of "little 

market value." 

Nonetheless, it may be advisable, as Professor Merryman suggests, to 

point this out in the text of the reco~mend3tion. The staff is quite pre

pared to do so ~nd also to make excesS condemnation a separate category under 

public use and necessity if to do so will help public understanding of the 

Commission's recommendation. 

Oroville attorney, Robert V. Blade (Exhibit XVII--green), on the other 

hand, has just the opposite reason for opposing the "little market value" test. 

He has represented both condemnors and property Q1{ners and believes that the 

po,,rer to a cquire excess property is abused for recoupment purposes by the 

public entities. He feels that the ability of the private landowner to 
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convince a trial judge that a particular remnant is or is not of little 

value is questionable. He offers no specific test for excess takings. Pre

sumably he would prefer to place the burden of proof that the remnant is of 

little market value on the condemnor. The staff simply notes that this is 

precisely where the Commission proposes to place the burden of proof. See 

discussion below under Section 1240.420. 

Neither the Department of Transportation (Exhibit I--pink) nor the 

County of San Diego (Exhibit III--green) has problems with the Commission's 

proposed excess test; however, both are uncomfortable with subdivision (c) 

permitting the property owner to defeat the excess taking if he is able to 

prove that the public entity has a readily available means of preventing the 

remainder from becoming one of little market value. The Department of Trans

portation believes that the proposal (1) will lead to extensive litigation, 

(2) creates speculative issues, (3) will require proof of many facts not in 

issue, and (4) will add several days of trial time to an already overburdened 

judicial system. 

The staff urges retention of subdivision (c). The staff believes that 

the provision is the only real protection for the property owner against 

abuse of the excess authority; the property owner will not lightly undertake 

to prove that there is a means of salvaging the remainder unless he is fairly 

confident of success. 

The County of San Diego feels that, if subdivision (e) is retained, 

where a property owner attempts to show that there is a means of mitigating 

the severance damages, he should be precluded from putting on evidence of 

severance damages in excess of the cost to cure or the cost of the solution. 

While this approach has some surface ~ttraction, the staff believes that it 

is basically unsound. The theory behind subdivision (c) is that, if the 
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property elmer demonstrates there is a physical solution to the remnant 

problem, he may keep the remainder; then in court he will prove extensive 

severance damages; for this reason the condemnor will work out an agreement 

to perform the mitigating work. The Commission provides for this in Section 

1263.610 (performance of work to reduce compensation). Alternatively, if 

the parties cannot agree, the condemnor will incorporate the mitigating 

features in its plans, and severance damages will be reduced accordingly. 

See Section 1263.450 (compensation to reflect project Js proposed). 

Under the scheme proposed by the County of San Diego, however, the 

property owner would have to prove the cost of mitigation. In some cases 

this will be impossible, as where mitigation is only within the power of 

the condemnor (~, an underpass under a freeway to provide access to the 

landlocked remainder). In other cases, limiting severance damages to the 

cost to cure will not be proper because there may be other causes of damage-

loss of view, noise, dust, circuitous access, and the like. The cost to 

cure should not replace severance damages; rather, the possibility of cure 

should serve simply to mitig~te severance damages. 

§ 1240.~20. Resolution of necessity and complaint. The CommiSSion has 

tentatively proposed that the resolution of necessity create a presumption 

affecting the burden of producing evidence that a remnant sought to be taken 

is of little market value. The effect of this is that, where the property 

owner contests the taking and produces sufficient evidence to overcome the 

burden of going forward, the burden of proof shifts to the condemnor. 

The Department of Transportation (Exhibit I--pink--p.5) would give the 

resolution of necessity a presumption affecting the burcren Q~ Droof on excess. 

"Such a provision should discourage spurious issues from being raised by the 

condemnee yet allow full adjudication where a truly meritorious case exists." 
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The Commission's position on this point in the past has been that, in order 

to protect against ubuse of the excess power, the condemnor should be able 

to prove to the court, when put to the test, that it is authorized to take 

the excess. This appears also to be the feeling of Mr. Blade (Exhibit XVII-

green), discussed above under Section 1240.410. 

§§ 1240.510-1240.630. Compatible and more necessary use. The Commis

sion has felt very strongly that joint uses should be encouraged in the 

interests of maximum utilization of public property and minimum imposition 

on private ownership. To this end it has tentatively recommended a scheme 

whereby a condemnor may acquire for joint use property already appropriated 

to public use even though the preexisting use may be a more necessary use. 

Likewise, where a condemnor seeks to acquire property appropriated to public 

use for a more necessary public use, the Commission has proposed that a joint 

use be allowed if the two dre compatible. The court is authorized to impose 

any necessary terms and conditions to facilitate such joint uses. 

The Department of Transportation opposes this scheme. Pointing out some 

of its practical difficulties, the department indicates that the existing 

scheme of encroachment permits is quite satisfactory. The staff notes that 

the existing scheme of permits should be satisfactory to the department since 

the department is in charge of them and is a more necessary user. Also, the 

encroachment permit scheme applies to the Department of Transportation but 

not to myriads of other public use~s and condemnors. 

§ 1240.650. Use by public entity more necessary than use by other persons. 

The State Bar Committee (Exhibit II--yellow--p.3) approves this section as 

drafted. 

§ 1240.660. Property appropriated to the public use of cities, counties, 

or certain special districts. The Commission in its tentative recommendation 

particularly solicited comments whether this section, providing that property 



appropriated to public use by certain local public entities may not be taken 

by other such entities, should be retained. The Commission received one 

comment on this point from St'.ldio City attorney ,layne K. Lemieux (Exhibit 

VII--white). Mr. Lemieux seems to feel that the section should be retained, 

but that it should be amended to restrict the number of entities listed by, 

for example, referring to California "ater districts rather than to water 

districts generally. ~tr. Lemieux also believes that property of the entities 

listed in the section should be immune to condemnation if it is simply ~ 

by the public entities rather than used or held for use. 

In vie" of the Commission's general policy to encourage joint use of 

property held by public entities wherever possible in order to avoid the 

need for taking private property, it is the staff's present belief that Sec

tion 1240.660 should be deleted in its entirety. 

§ 1240.680. Property appropriated to park or similar uses. Mr. Horace 

A. Weller of San Francisco (Exhibit XVI--yellow) suggests that recreational 

purposes, hiking and riding trails, and access roads and paths to public 

places be included among the legislatively declared more necessary public 

uses. However, a close reading of !fJr. Weller's letter indicates that he 

intends not so much to make those purposes more necessary uses but, rather, 

to make them public uses in behalf of which the power of eminent domain might 

be exercised. 

Despite the staff's sympathy with Mr. I,Teller's proposal, Ile note that the 

Commission has followed a policy of neither expanding nor contracting the 

declared public uses for which eminent domain may be exercised. Tne reason 

for this policy is the belief that the decision what purposes are appropriate 

for condemnation is basically a political decision ,rithin the peculiar com

petence of the Legislature on which any recommendation of the Law Revision 
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Commission ,/QuId not be particularly useful. He would point out, however, 

that certain of the purposes listed in If,r. Heller's letter are clearly public 

uses for "hich condemnation may be used, and careful research might l,ell 

reveal that all of those listed arc such public uses. 

§ 1245.210. "Governing body" defined. The Department of Transportation 

(Exhibit I--pink) points out that the former Department of Aeronautics has 

been subsumed within it and recommends some conforming changes in the tenta-

tive recommendations. The staff agrees that these conforming changes are 

necessary and suggests the amendment of Section 1245.210 as proposed by the 

Department of Transportation to make the California Aeronautics Board the 

"governing body" in the case of a taking by the Department of Transportation 

for aeronautics purposes. The specific changes are set out in Exhibit I on 

pages 2-4. The staff notes that there wUl also have to be conforming changes 

in the preliminary parts of both the Eminent Domain Law pamphlet and the 

State Condemnation pamphlet. 

§ 1245.240. Adoption of resolution. The City of Beverly Hills (Exhibit 

VI--buff) points out that Section 1245.240, requiring a msjority vote of all 

the members of the governing body for adoption of a resolution of necessity, 

is ambiguous. The basis of this ambiguity is that the statute does not 

specifically refer to ~ members even though the Comment to the section does 

so. vlhile the staff does not believe that the ambiguity is real, we are 

willing to insert the >lord "all" in the text of the statute to make its meaning 

clear. Section 1245.240 lwuld then read: 

1245.240. Except as otherwise provided by statute, the 
resolution shall be adopted by a vote of a majority of all the 
members of the governing body of the public entity. ---

The City of Beverly Hills is also concerned with the policy of requiring 

such an absolute majority. The concern is that, in practice, such a require-

ment may aid an um,illing minority to block a needed public project. 



On this point ;re note that, if the project is really needed, a majority 

of all the members should be able to be managed. The reason for the absolute 

majority requirement is to assure that the public entity makes a considered 

decision of the need both for the property and the proposed project itself. 

See pages 38-39 of the tentative recOl;unendation. Once the absolute ma jority 

is attained, the resolution will be given conclusive effect under the Commis

sion's proposals. This should be contrasted with the present requirement 

that a two-thirds majority of all members of the governing body of a local 

public entity adopt a resolution before it is given conclusive effect. 

Code Civ. Proc. § 1241(2). 

§ 1245.250. Effect of resolution. The Commission has proposed to con

tinue and generalize the existing rule that the resolution of necessity be 

given conclusive effect in the eminent domain proceeding. 

The State Bar Committee (Exhibit II--yellow) recommends that the reso

lution be subject to review for fraud or collusion on the ground that no 

governmental action should be free of the check and balance of judicial review 

particularly in the narrow "but not infrequent" area where the resolution 

has been tainted by fraud. Similarly, Hollywood attorney Peter D. Bogart 

(Exhibit Yo-blue) recorr~ends that no resolution of necessity be given more 

than a rebuttable presumption that the matters to which it speaks are true. 

He states that the resolution is basically a political decision, is subject 

to abuse, and is normally based on "convenience" or "cost-saving" to the 

entity rather than on true "public necessity." The staff also notes that the 

conclusive resolution of necessity has been the subject of continuing attack 

in the legal periodicals, one of the more recent being The Justiciability of 

Necessity in California Eminent Domain Proceedings, 5 U.C.D. L. Rev. 330 (1972). 
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The reasons for the Comrnission's tentative decision to adhere to the 

conclusive resolution are summarized in the preliminary part on page 39: 

The Commission has ;reighed the need for court review of necessity 
questions agpinst the economic and procedural burdens such review 
would entail and against t;1e policy that entrusts to the legisla
tive branch of government basic political and planr.ing decisions 
concerning the need for and design and location of public projects. 
The Commission has concluded that the policy to provide conclusive 
effect to the resolution of necessity of a public entity is a sound 
one and should be continued. ,!here the condemnor is a public utili
ty or other private entity, h01,ever, the issue of public necessity 
should always be subject to court determination. 

§ 1250.125. Publication as to certain defendants (new). The Commis

sion origip~lly recommended the repeal of Section 1245.2 providing for an 

alias surrmons. In connection >lith the partition study, however, the Com-

mission directed the staff to give consideration to reincorporation of such 

a provision. The staff believes that such a provision may serve a useful 

purpose in cases of publication involving complaints listing numerous proper-

ties since it "ill avoid the necessity of publishing the legal descriptions 

of all the properties except those in which the persons being served by 

publication are concerned. 

Consequently, the staff proposes the addition of the following provision: 

§ 1250.125. Publication as to certain defendants 

1250.125. (a) "here SUlTd110nS is served by publication, the 
publication may: 

(1) Name only the defendant s to be served thereby. 

(2) Describe only the property in 1>'hich the defendants to be 
served thereby have or claim interests. 

(b) Judgment based on failure to appear and answer follo1>'ing 
service under this section shall be conclusive against the defend
ants named in respect only to property described in the publication. 

Comment. Section 1250.125 continues the substance Of former 
Section 1245.2. 

The Comment to Section 1245.2 would have to be adjusted accordingly. 
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§ 1250·310. Contents of complaint. The County of San Diego (Exhibit 

1II--green--p. 4) agrees with the Commission's recommendation that a map 

showing the relationship of the project to the property sought to be taken 

should be included in every case. 

Mr. Foulds of Downieville (Exhibit X111--buff) believes the map should 

also indicate whether the property sought is a part of a larger parcel. The 

Commission rejected this approsch since the determination of the larger parcel 

is a legal issue to be resolved at a later point in the proceedings and may 

well not be known to the condemnor at the time of filing the complaint. 

§ 1250.320. Contents of answer. The County of San Diego (Exhibit 111-

green--p.4) opposes deletion of the re~uirement that the property owner allege 

value and damages in his answer. The Commission determined to delete these 

allegations from the answer because they were premature. The property owner 

does not have sufficient knowledge at the time of the answer to plead these 

contentions intelligently. Discovery is the proper vehicle for ~eking known 

such contentions. 

§ 1250.330. Signing of pleadings by attorney. The staff proposes to 

delete the phrase "as sham and false" from the end of this section; it 

appears to serve no useful purpose. 

§ 1250.340. Amendment of pleadings. The County of San DIego (Exhibit 

1II--green--p.4) approves subdivision (b)(resolution of necessity) but be

lieves the mandatory requirement for payment of compensation for partial -

abandonment is unsound (subdivision (c». The county believes that some 

latitude should be allm~d to the court to allow costs or not in order to 

stimulate negotiations between the parties. 

The staff notes that damages for partial abandonment is a provision of 

existing la1'. The staff believes it is sound policy to require payment of 
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costs on abandonment where the costs have been incurred as a result of the 

condemnor's proposed aC'iuisition 'lhich is thereafter abandoned. 

§ 1255.010. Deposit of amount of appraised value of property. The 

scheme for making prejudgment deposits recommended by the Commission calls 

for the condemnor to have an appraisal made of the property, deposit the 

amount of the appraisal, and notify the property owner of the amount of the 

deposit dnd its basis. Thereafter the property owner may request the court 

that the amount of the deposit be increased. Mr. Howard FOulds of Downieville 

(Exhibit XIII--buff) believes that the requirement of the amount of the 

deposit based on an appraisal is a reform that was long overdue: "This takes 

it out of the lip service area." 

On the other hand, the Department of Transportation (Exhibit I--pink-

p.17) objects that the requirement that the condemnor prepare for the condemnee 

a statement of valuation data involves extensive administrative effort and 

expense and places a burden On the condemnor to provide detailed valuation 

data not normally available until very near trial. The staff believes that 

this objection is based on a misunderstanding of what Section 1255.010 re

quires. It does not require actual data to be used at trial; it requires 

only a copy of the appraiser's report, containing only the most basic valua

tion data. It is difficult to see how this will entail any inconvenience 

to the condemnor;' for presumably the condemnor has a preliminary appraisal 

prepared as the bssis for a prejudgment deposit in every case regardless of 

the Commission's present recommendations. And the relocation assistance pro

visions require the condemnor to have an appraisal and make an offer to the 

property owner based on the appraisal. See Govt. Code § 7267.2. 

The County of Sen Diego (Exhibit III--green) has quite a different 

objection to the prejudgment deposit scheme, which is that it duplicates 

-17-



provisions of the relocation assistance act. The staff is at a loss as to 

which provisions are involved unless it is Government Code Section 7267.2, 

requiring the condemnor to make an offer to the property owner to acquire 

the property at a price based on the condemnor's appraisal. This section 

is not a deposit section; hence,it cannot serve the same function as the 

Commission's prejudgment deposit provisions. 

§ 1255.030. Increase or decrease in amount of deposit. While the 

initial deposit is ~ade ex parte by the condemnor, Section 1255.030 permits 

the property owner to have the amount of the deposit increased. The Depart-

ment of Transportation (Exhibit I--pink--pp.16-18) sees this as an open-

ended invitation to property owners to challenge the SUfficiency of the 

deposit, which will assuredly result in an increased burden on the courts. 

The department notes that, under the Commission's proposal, the property 

owner may make successive dttempts to have the deposit increased; if an 

increase is not deposited "lith in 30 days, it will be treated as an abandon-

ment; upon withdrawal of any amount deposited, the court cannot redetermine 

probable compensation to be less tban the amount lfithdrawn. "The net result 

of these proposals cannot help but greatly increase the amount of court time , 
ut·ilized in pretrial motions to increase the amount of probable just compen

sation deposited to secure necessary orders cf possession 86 ~ell 

as increase the administrative costs imposed on condemnors. . " Because 

of the lforkload increase on the courts, the deposits will be regularly 

increased beyond the eventual amount of just compensation finally determined 

in the case. 

The County of San Dlego (Exhibit III--green) also objects to the provi-

sion for review and change of the security deposit, stating simply that it 

"should be limited because of the potentia 1 for abuse." 
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The staff does not see the specter of abuse of the right to increase 

the deposit, ,lith every property owner corning in automatically to request 

the increase. The burden of proof will be on the property owner; he will 

have to substantiate his contentions with appraisals, and he will not be 

looked on by the court ,>'ith favor if he makes successive efforts to increase 

the deposit. The property mrner in the condemnation action must bear the 

expenses of attorney and appraiser and "'ill be reluctant to try to make a 

showing for an increased deposit unless he believes he has a legitimate 

case and a fair chance of success. 

§ 1255.040. Deposit for relocation purposes on motion of certain defend

ants. The Commission has tentatively recommended that residential property 

owners be permitted to compel the condemnor to make a deposit in cases where 

the condemnor has not made one. The Department of Transportation (Exhibit 1-

pink--p.21) opposes this recommendation for the reason that the need for funds 

for relocation of the resident has disappeared with the enactment of the 

relocation assistance act. The County of San Diego (Exhibit III--green) makes 

the same point. 

The staff agrees that the reason for the Commission's recommendation 

was to give aid for relocation in the hardship caSe and, if the act is 

serving its intended purpose, then there is no longer as great a need for 

Section 1255.040. It should be noted,' .however, that the relocation assistance 

act provides only limited amounts of money for moving and aC'luiring comparable 

property; the bulk of the cost of replacement property is borne by the 

property owner who will not receive compensation for the property from 

which he has been moved until he is paid the award following trial or 

unless a prejudgment deposit is rrade. 
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§ 1255.050. Deposit on motion of owner of rental property. The Com

mission has tentatively recommended that owners of rental property be 

permitted to compel the condemnor to make a deposit in cases where the 

condemnor has not made one. The reason for this recommendation is that 

pendency of a condemnation action will frequently cause an increased vacancy 

rate so the property O1<ner should be permitted to relocate promptly. If 

the condemnor refuses to make the deposit, it is charged with the lessor's 

net rental losses that are attributable to the pending project. 

Tne Department of Transportation (Exhibit I--pink--pp.21-22) opposes 

this provision on the ground that large lessors will seize upon it as "a 

method of seeking, by motions for increase of depOsit before trial, to expose 

the agency unable to meet such high levels of deposits as an individual judge 

may determine to be appropriate (in the limited time and on the limited 

evidence available to him) to payment of the additional amounts provided in 

such proposal for failure to make such increased deposits." 

§ 1255.230. Objections to withdrawal. The Department of Transportation 

(Exhibit I--pink--pp.18-19) believes that the Commission's recommendations with 

respect to withdra1,al by the property mrner of a prejudgment deposit substan

tially weaken the statutory protections against withdrawal of amounts in ex

cess of those to which the property owner may be entitled. 

The department objects to the omission from Section 1255.230 of the provi

sion that prohibits withdrawal of funds by a defendant where the other defend

ants cannot be personally served "ith notice of the intended eli thdrawal. The 

staff believes that this objection is based on a ~isreading of the effect of 

the Commission's recommendation. Existing law provides an absolute· bar 

against l{ithdra,ml where all parties cannot be personally served; the Com

mission recommends only that the absolute bar be lifted; the condemnor 

may still object to withdrawal where the parties have not been 



personally served and, where the objection indicates a real problem, the 

court may limit or prevent withdrawal of the funds. Eelow is an excerpt 

from the Commission's tentstive recommendation on this point: 

The existing absolute prohibition of wlthdrallal absent personal 
service on all parties should be eliminated. quite often, "defend
ants" in eminent domain proceedings can easily be shewn to have no 
compensable interest in the property. The courts can protect the 
rights of persons upon "hom it is not possible to make service by 
re'1uiring a bond or limiting the amount .. ithdrawn in any case where 
it appears that the party not served actually has a compensable 
interest in the property. 

The Department of Transportation is not wholly convinced by this argu-

ment, pointing out that it may not be so easy to determine that a defendant 

has no interest, that discretionary power to provide a bond or to limit 

withdrawal may provide no real protection in some cases, and that there is 

no concrete evidence of the need for this raform. 

§ 1255.280. Repayment of amount of excess withdrawal. The Department 

of Transportstion (Exhibit I--pink--p.19) objects to changes in the provi-

sion relating to repayment of excess amounts withdrawn. Present law re-

quires repayment to the condemnor with interest on the excess; the Commis-

sion's recommendation requires repayment with interest on the excess only to 

the extent the excess was obtained on motion of the property owner. The 

Commission's recommendation also permits a stay of execution on the repayment 

to the plaintiff for a period not exceeding a year, interest to accrue 

during the stay. 

The reason for these recommendations is that the property owner who 

withdraws the deposit normally needs the money to aid in relocation; he 

should not have to pay interest on amounts in excess of compensation that he 

withdrew in reliance on the accuracy of the condemnor's deposit, and he 

should be afforded some time to raise the repayment money that he has spent 
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in reliance on the deposit. The staff aclmo,dedges that the force of this 

argument is diminished by the enactment of the relocation assistance act and 

that the changes recommended by the Commission are no longer as critical as 

they once were. 

The basis of the Department of Transportation's opposition is that these 

changes enhance "the invitation extended to owners to both seek increased 

deposits of probable Just compensation and to encourage withdr81o/al." It 

should also be noted that the County of San Diego (Exhibit III--green) believes 

that the interest recovery provisions "should be made clearer." 

§ 1255.410. Order for possession prior to judgment. One of the major 

reforms recomruended by the Commission is the extension of the right of 

immediate possession to all authorized condemnors. The need for this reform 

is questioned by the Department of Transportation (Exhibit I--pink--p.15), 

which suggests that the present limitation of immediate possession to rights 

of way and reservoir purposes is appropriate since these projects present 

unique problems of land assemblage. 

Other condemnors do not agree with the position of the Department of 

Transportation. The Southern california Gas Company (Exhibit XV--pink), for 

example, feels a particular need for expansion of the right of immediate 

possession. "Such an approach would be of benefit to both condemnor, property 

owners and the general public. The growing en~rgy shortage has made 'immedi

ate possession' a necessity. Unnecessary, lengthy litigation should not be 

permitted to delay the flow of natural gas to the consuming public." The 

County of San Diego (Exhibit III--green) also believes that the right of 

immediate possession should be expanded. 

The Department of Transportation indicates that the main basis of its 

opposition to expansion of immediate possession is not so much that it is 
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unnecessary, but that the protections for the property owner that accompany 

the expansion are unwarranted. The staff believes that the particular 

protections for the property owner must be vie\{ed individually and not as 

tied to an expansion of the right of irr~ediate possession. The staff believes 

that the protections afforded the property owner are desirable whether or not 

the right of immediate possession is expanded beyond its present scope. 

In this connection, the State Bar Committee (Exhibit II--yellow--p.3) 

recommends that Section 1255.410, authorizing an ex parte order of immediate 

possession, be amended to require a showing by the plaintiff of "actual need 

as of the effective date of the requested order of possession." The Commis

sion in the past has agreed that "need" should be a factor in authorizing 

immediate possession but has determined that the most effective \i8y of 

incorporating the factor is to put the condemnor to the test only if the 

property owner is "ble to demonstrate to the court substantial hardShip. See 

Section 1255.420. It should be noted, however, that the Department of Trans

portation has "strong objections" to this scheme (Exhibit I--pink--pp.19-20). 

The departtnent indicates that allo!;ing the property owner to show hard-" 

ship and putting the condemnor to the need test before an unsympathetie 

trial judge would make it virtually impossible to plan for possession with 

any assurance. According to the department, under existing law, there is 

adequate review of hardship to the property Owner in the process of issuance 

of a jvrit of Assistance for dispossession. 

If both property owners and condemnors so desire it, it would be possible 

to eliminate the hardship hearing in Section 1255.420 and incorporate a "need" 

test in Section 1255.410. The staff had originally proposed this system, but 

the Commission changed it on the basis that an ex parte hearing on need was 

nO hearing at all, and the property:'owner would not thereafter be able to 
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successfully challenge the initial determination of need. A return to the 

ex parte "need" approach "'ould also require deletion of the provision in 

Section 1230 .050(b) that "The plaintiff is entitled to enforcement of an 

order for posses.sion as a matter of right." This would restore the power 

of review by the court over issuance of writs of assistance as desired by 

the Department of Transportation. 

§ 1255.450. Service of order. The Commission's tentative recommenda

tion for the time for service of an order for possession deletes the provi

sion in present law enabling the court, upon a shmring of good cause, to 

shorten the time for possession to not less than three days. The reasons 

for this reco~~endation were that (1) the property acquisition guidelines 

in the Government Code require 90 days' notice prior to dispossession; (2) 

three days is an unconscionably short period of time in which to make a person 

move from his residence or relocate his business; (3) there wre no conceivable 

situations in which the condemnor would require such haste for possession, 

absent an emergency; and (1;) in the event of an emergency, a public entity 

could resort to use of its police power. See Section 1255.480 (police power 

not affected). 

The Department of Transportation (Exhibit I--pink--pp.20-21) would con

tinue the court's flexibility to order dispossession on short notice, stating 

that the provision is designed to "remedy unnecessary wastage of public funds." 

The reason is that the lack of ability to provide the contractor ",ith the 

necessary property could expose taxpayers' funds to substantial wastage 

by way of contract claims, particularly in cases where immediate possession 

of unoccupied land, or even occupied land, will cause little if any hardship 

to the mrner. The staff notes) on this point, that the Commission's recommen

dation requires 90 days' notice only as to property "lawfully occupied by a 
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person dwelling thereon or by a farm or business operation"; in all other 

cases, only 30 days' notice is required. 

§ 1258.280. Limitations upon calling .. itnesses and testimony by 

witnesses. Both Los Angeles attorney Albert J. Forn (Exhibit XIX--blue) 

and the County of San Diego (Exhibit III--green--p.5) complain that judges 

on occasion permit witnesses to testify even though they have not complied 

with a demand for an exchange of valuation data. This is a complaint the 

Commission has heard many times in the past. The proposed legislation makes 

clear that the testimony may not be given unless the demand has been complied 

with; there is little the Commission can do to assure that the judge follows 

the law. The Commission has made clear, in Section 1258.290, that the judge 

who grants relief from the failure to comply with an exchange demand may 

impose such terms as a continuance of the trial for a reasonable period of 

time to counter the surprise and an ~ of costs and expenses incurred 

to meet the newly revealed evidence. 

One suggestion the staff has to cure the problem of the owner testifying, 

raised by the County of San Diego, is to add the following sentence to the 

first paragraph of the Comment to Section 1258.280: 

The sanction for failure to exchange valuation data applies to all 
persons intended to be called as valuation witnesses, including 
the owner of the property. See Section 1258.250 and Comment thereto 
(persons for whom statements of valuation data must be exchanged). 

§ 1260.210. Burden of proof. Existing la .. places the burden of proof 

on the issue of compensation on the defendant; the Commission proposes to 

eliminate the burden of proof of compensation. This proposal is criticized 

by the Department of Transportation (Exhibit I--pink--p.ll), the County of 

San Diego (Exhibit III--green), and the City of San Jose (Exhibit VIII--pink). 

The Department of Transportation states that the proposal' .is "neither 
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pra ctical or logical. ,. The County of San Diego notes that, "In practice, 

juries do not appear to be cognizant of the burden. Hm',ever, we do not '"ish 

to add to the real burden ,·,hich is faced by all condemnors." 

§ 1260.230. Separate assessment of elements of compensation. The 

Department of Transportation (Exhibit I--pink--pp.11-12) agrees with the 

Commission that the several elements of compensation, including goodwill loss, 

be separately a ssessed to assure the property miller gets no double recovery. 

The department also recommends that benefits be offset against goodwill loss; 

this matter is discussed under Section 1263.410 (compensation for injury to 

remainder), infra. 

§ 126c.250. Compensation for appraisersLref_"'J'ee.~, eommissi9,ners, and 

others. The Department of Transportation (Exhibit I--pink--p.12) would 

delete this section, stating that it is "useless, unnecessary. and seldom, 

if ever, utilized." The staff notes that the court's authority to appoint 

persons to aid in making any determination of fact is part of general law 

absent this section. The staff agrees that this section can be eliminated. 

1263.010. Right to compensation. The Department of Transportation 

(Exhibit I--pink--p.12) believes the Comment to this section is unwarranted. 

Although it is not clear from the department's letter which portion of the 

Comment is offensive, the staff suspects it is the paragraph reading: 

Likewise, this chapter in no .way limits additional amounts that 
may be required by Article I, Section 14, the "just compensation" 
clause of the California Constitution. On the other hand, the fact 
that the "just compensation" clause may not relluire payments as great 
as those provided in this chapter does not limit the compensation 
required by this chapter. This chapter is intended to provide rules 
of compensation for eminent domain proceedings; "hether any of its 
provisions apply in inverse condemnation actions is a matter for 
court decision. See Section 1230.020 and Cow~ent thereto (law govern
ing exercise of eminent domain power). 
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The staff' believes that tlle 1,hole Comment, and particularly the f'oregoing 

paragraph, is essential to the proper understanding of' the structure of' the 

Eminent Domain La., and its relation t.o other statutes and the Constitution. 

It is 9 critical statement of' legislative intent. 

§ 1263.020. Accrual of right to compensation. The change in the 

accrual of the right to compensation f'rom the date of issuance of' summons 

to the date of' filing the complaint, the City of' S2n Diego believes is valid. 

(Exhibit X--green.) 

§ 1263.110. Date of' valuation fixed by.deposit. The Commission's ten

tative recommendation with respect to the date of valuation is that the date 

be the date of commencement of the proceeding (Section 1263.120) unless trial 

is not within one year, in which case it is the date of' trial (Section 

1263.130); however, the plaintiff' may make a prejudgment deposit, in which 

case the date of valuation is no later than the date of deposit (Section 

1263.110). The County of' San Diego (Exhibit III--green--p.2) f'inds this scheme 

"equitable to both owner and condemning agency." 

The State Bar Committee (Exhibit II--yellow--p.7) would delete the pro

vision that date of valuation be the date of commencement of the proceeding 

and would make the date of valuation be the date of' trial or the date of' a 

prejudgment deposit, "hichever is earlier. The committee believes that an 

owner should have his property valued as close as possible to the time that 

he actually loses his property. Under this theory, the date of trial most 

closely approa ches thi S; where there ha s been a deposit, the mmer may wi th

draw his compensation substitute so the date of the deposit is likewise a 

close approximation of' the ideal. 

§ 1263.140. Date of valuation in case of new trial. Both the City of' 

San Diego (Exhibit X--green) and the Department of Transportation (Exhibit 1-

pink--pp.12-13) object to this provision to make the date of valuation the 



date of the ne" trial if the new trial is cOJl1l11enced more than a year after 

the original trial rather than the date of the original trial as under exist

ing Iml. The Department of Transportation states that this provision rewards 

the wrongdoer vho may have caused error, misconduct, or prejudice and who 

has obtained an unfair verdict ',hich though excessive in terms of the 

original date of value way not be in terms of the new date of value. 

The Commission's scheme enables the condemnor to preserve the earlier 

date of value by depositing the amount of the award. The Department of Trans

portation comments that this forces the condemnor to deposit a SUlll ',hich the 

owner can withdra" and "'hich may not be available when the condemnor secures 

the lower verdict and the condemnee is judgment proof. 

§ 1263.150. Date of valnation in case of mistrial. The Cowll1ission's 

recorr~endation on this point is basically the same as for a new trial--the 

date of valuation is the date of retrial if the retrial is commenced more 

than one year after the original trial unless a deposit of probable compen

sation is made to preserve the original trial date. The Department of Trans

portation (Exhibit I--pink--p.13) has baSically the same objection except 

that this provision permits more injustice because "the condemnee can cause 

a mistrial by his mm misconduct if the trial is not going well, and retry 

it more than a year after suit is commenced and obtain the fruits of a higher 

market." The department "ould either restore prior 1m; or amend the section 

to fore close profiteering from one's ovn \Irongdoing. 

§ 1263.220. Business equipment. The Commission has tentatively recom

mended that equipment designed for business purposes and installed for use on 

the property should be deemed a part of the realty for purposes of compensation 

if it cannot be removed without a substBntial loss in value. The Department 

of Transportation (Exhibit I--pink--p.7) regards this provision as overly 
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broad; the State Bar Committee (Exhibit II--yellm,--pp.4-5) vie"ls it as too 

restrictive. 

The department would limit the "business purposes" to ',hich the statute 

applies, noting it could be construed to be applicable to furnishings in a 

motel or apartment. The staff notes that this was precisely the Commission's 

intent in drawing the statute. 

The committee would substitute "personal property" for "equipment"; 

the staff believes that such a substitution would undermine the attempt to 

provide for fixtures by plainly labeling them personal property. The Com

mission's policy in this section .,as to avoid characterization by use of 

property terms. The committee would also substitute "'located" for "installed 

for use." The Commission adopted an installation test to assure that only 

true fixtures ,'ere covered by the section. 

§ 126}.240. Improvements made after service of summons. Subdivision 

(c) of this section permits compensation for improvements made after service 

of summons .. here the improvements are authorized by a court order upon a 

finding that the hardship of denying the improvement out"eighs the hardship 

of permitting the improvement. The court could not make such an order follow

ing a prejudgment deposit of probable compensation. 

The Department of Transportation (Exhibit I--pink--p.ll) objects to the 

subdivision because it contains no criteria .for the balancing of hardships 

and equities and because it invites the mrner to apply for the remedy thereby 

creating further burdens on the courts in pretrial matters involving eminent 

domain. 

The State Bar Committee (Exhibit II--yellow--pp.5-6) approves of a court 

being empowered to permit good faith improvements but objects to removal of 
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the court's power after a prejudgment deposit is made. The Commission 

incorporated this provision because,if a deposit is made, funds 1{ill be 

available to the Niner to relocate, and there "ill not be the hardship of 

being stuck "ith a structure requiring improvement for a long period of time 

pending condemnation. 

§ 1263.260. Removal of improvements pertaining to realty. The County 

of San Diego (Exhibit III--green--p.3) stateS that, "here the owner remOVeS 

improvements and the condemning agency pays for the removal and relocation, 

the property should not be valued as improved. The staff quite agrees and 

notes that Section 1263.230 (improvements removed, destroyed, or damaged) 

so provides. 

§ 1263.310. Compensation for property taken. The State Bar Committee 

(Exhibit II--yellow--p. 9) recommends amendment of this section to read: 

Just compensation shall be awarded for the property taken. The 
normal measure of this compensation is the fair market value of the 
property taken. 

The comn:ittee ,lould insert "just" to make dea r the philosophy of 

justice to the mmer whose property is taken. The Commission originally had 

the "Tord "just" in this section but removed it because it was felt to create 

constitutional problems. The Constitution requires "just compensation"; 

whether or not this is synonymous with the compensation provided in the 

Eminent Domain L81,' is a matter for court interpretation; the Eminent Domain 

raw is simply the Legislature's provision for "compensation." See discussion 

under Section 1263.010, supra. 

The committee ,lQuld insert "normal" because there are cases of special 

purpOse properties where market value is not available as a test. The staff 

disagrees with this analysis. The fair market value of the property is 

ahTays the test--what a "illing buyer and seller ,'ould agree to. In the 
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case of special purpose properties, it ".ay not be possible to shm,· what fair 

market value is by means of comparable sales, but fair market value can be 

shown by other means such as replacement or reproduction cost since that is 

the means a villing buyer and seller would use to arrive at a fair price for 

the property. See Section 1263.320 and Comment thereto (fair market value). 

§ 1263.320. Fair market value. Existing case la" defines fair market 

value as the "highest price" that would be agreed to by a buyer and seller. 

The COll'JDission deleted the term "highest" in its recommended statutory 

definition because of the potential confusion it can create that the jury 

must take the highest opinion of value offered by an expert witness. and 

because there is only one price the buyer and seller ,rould agree to, not a 

range of prices including the "highest." 

The State Bar Committee (Exhibit II--yello,,--p.7) would restore the 

term "highest" because that is most conformable with the spirit of the just 

compensation clause of the Constitution. Also, the fact that a property 

owner SUffers uncompensated losses justifies the owner receiving the highest 

price his property would have brought on the date of value. 

§ 1263.330. Changes in property value due to imminence of project. 

The City of San Diego (Exhibit X--green) agrees that this section is a valid 

clarification. The Department of Transportation (Exhibit I--pink--p.8) like-

vise approves but would amend the language to read: 

In determining the fair market value of the property taken, 
there shall be disregarded any effect on the value of said property 
"hich is attributable to any of the following: [The remainder of 
the section as is.J 

The reason for this proposed language change is to avoid a mathematical 

approach to discounting enhancement and blight. 

The Commission has fussed «ith the language of this section at length. 

It omitted the existing phrase "without regard to" {and a similar objection 
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would apply to "(Iisrega rded") because it is ambiguous whether the enhancement 

and blight are to be included or excl'-lded. Perhaps an adequate compromise 

rendering is a crOSs between the Commission's and the Department of'Transpor-

tation's proposals: 

The f'air market value of' the property taken shall not include 
any eff'ect on the value of' the property that is attributable to any 
of'the following: [Remainder of' section as is.) 

§ 1263.410. Compensation for injury to the remainder. The Commission's 

decision to retain the "damage and benefit" scheme despite the at.tractions of 

the "before and after" approach to valuing partial takings is approved by the 

county of' San Diego (Exhibit III--green--p.2). 

The Department of Transportat.ion (Exhibit I--pink--p.8) objects to in-

eluding any damages awarded i'or loss of good"ill a s compensation against which 

benefits cannot be offset. This is a matter the Commission has not previously 

considered. The department notes that it is especially important that benefits 

be used to offset loss of gooduill if it is claimed in cases "here the use 

is changed in the after condition, ~, a mom-and-pop grocery store changed 

to a service station site. 

The staff's initial reaction to this proposal is favorable, both because 

it will enhance the chances of general acceptance of the goodwill provision 

and because the staff at heart faVOrS a "before and after" approach and 

believes that, if' the property mmer is left ",ith a valuable remainder, he 

should not also be compensated 1'or other losses to the extent of the added 

value. The staff "ould amend Section 1263.410(b) to read: 

(b) Compensation for injury to the remainder is the amount of 
the damage to the remainder reduced by the amount of the benefit to 
the remainder. If the amount of the benefit to the remainder equals 
or exceeds the amount of the damage to the remainder, no compensation 
shall be awarded under this article. If the amount of the benefit to 
the remainder exceeds the amount of damage to the remainder, such ex
cess shall be deducted from the compensation provided in Section 
1263.510, if any, but shall not be deducted from the compensation re
quired to be a"arded for the property taken or from the other compen
sation required by this chapter. 
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§ 1263.420. Damage to remainder. The Commission has tentatively 

recommended the repeal of the rule of People v. Symons, 54 Cal.2d 855, 357 

P.2d 451, 9 Cal. Rptr. 363 (1960)(severance damages are limited to those 

caused by the portion of the project located on the part taken). This 

recommendation meets with the approval of Howard Foulds of Downieville 

(Exhibit XllI--buff) and the opposition of the Department of Transportation 

(Exhibit I--pink--pp.8-9). The department feels that this will encourage 

testimony of darr8ge based on little more than speculation and conjecture and 

will permit the recovery of "hat are in effect general dall'Bges. 

The department also opposes allowing damage caused by the "construction 

and use of the project" rather than by the "construction" of the project as 

provided in existing Section 1248. The staff believes that this is a quibble 

over language since case law under Section 1248 clearly permits damages to 

be based on the use of the project and the damage its proximity will cause. 

If the Commission adopts the position of the Department of Transportation on 

this pOint, we aSSUITe the Commission will also wish to review Section 

1263.430 which permits the condemnor to offset benefits caused by "the con

struction and use" of the project. Such items as increased traffic might 

then not be deemed benefits. See discussion of Section 1263.430 for a letter 

to the Commission on this very point. 

§ 1263.430. Benefit to remainder. BakerSfield attorney D. Bianco 

(Exhibit IX--yellow) "rites to ask that the Commission recommend abrogation 

of the rule in People v. Giumarra Farms, Inc., 22 Cal. App.3d 98, 99 Cal. 

Rptr. 272 (1971){increased traffic a special benefit). Mr. Bianco attached 

to his letter copies of briefs in support of his request, prepared for 

appellate litigation of the Giumarra Farms case, "hich we have not reproduced. 

The gist of his argument appears to be that increased traffic benefits the 
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surrounding area generally ani is not a special benefit to any particular prcperty 

mmer, hence 8hrm]d not be chargeable against damages as a special benefit. 

Apart from the ~erits of his argument, the staff notes that very early 

the Commission determined not to become involved in what constituted special 

damages and special benefits, indeed, not to even qualify the statutory 

language relating to damages and benefits with the '."Ord "special." The 

reason for this decision was that the case la" was an inconsistent morass, 

that the issue is a peculiarly factual one, and that it is presently in the 

process of judicial evolution; hence it should be left to further case 

development. 

§ 1263.440. Computing damage and benefit to remainder. Present la" 

requires the assessment of damages and benefits to the remainder in a partial 

taking on the assumption that the project is in place and operating at the time 

of trial. Because the project is often not completed at the time of assess

ment of damages and benefits, the Commission has tentatively recommended that 

the damages and benefits be discounted based on any anticipated delay in the 

construction of the project. The reason for this recorr~endation is that the 

property owner may be compensated in benefits rather than money, and these 

benefits should be reduced to their present value. 

The Department of Transportation (Exhibit I--pink--pp.9-10) opposes 

this change in the la" because it injects in the trial the uncertainties 

of precisely when the project will be completed and because discounting the 

damages and benefits to present >forth will be a complex and confusing task. 

"The Department considers that this section will invite speculation and create 

an added potentially confusing element in the assessment of just compensation." 
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§ 1263.510. loss of goodvill. The Commission's proposal to compensate 

the owner of a business for goodvill loss caused by the condemnation meets 

with the approval of Mr. Foulds of Downieville (Exhibit XlII--buff), who 

states that this is a long overdue clarification of often a sizeable business 

loss. "Proving this in line ,;ith your comments should not be too difficult, 

where in fact it does exist, without putting the agency in the position of 

paying for a failing business." 

The State Bar Committee (Exhibit II--yellow--p.B) would substitute 

"going concern value" for "goodwill." The committee states that it is the 

going concern value which is lost and therefore should be the measure of 

compensation. The reason the Commission selected "goodwill" is that it is 

statutorily defined and judicially developed with a limited and understandable 

content. The staff does not know precisely what "going concern value" meanS 

or what it may possibly encompass. 

The City of San Jose (Exhibit VllI--pink) opposes the provision for 

payment of good,rill loss without supporting rea sons. The County of San Diego 

(Exhibit III--pink--p.3) opposes the provision because it duplicates reloca

tion assistance provisions, because it is not constitutionally compelled, and 

because the good\Jill is not an interest aCQuired for public use. The county 

also notes that the method of valuing goodwill differs from the method of 

valuing the property; hence the trier of fact will be "confused" and the 

condemnor will be "prejudiced by admission of improper evidence insofar as 

valuation of the subject property." 

The staff notes that the relocation assistance provisions relating to 

business loss are quite limited, and good"ill is compensated only to the extent 

not covered by the relocation assistance provisions. While the goodwill is 

not an interest "acquired for public use," it is a loss sustained because of 
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a taking for public use, hence is properly c01"Pensable. Finally, the staff 

is not overly concerned that the condemnor ,<ill be unable to prevent the 

trier of fact from becoming confused or the admission of improper evidence. 

The Department of Transportation (Exhibit I--pink--pp.10-ll) opposes 

the provision for payment of goodwill loss because the term is not defined 

in the section, because the relocation assistance provisions cover the loss 

or can be increased to cover the loss, because goocl"ill loss is overly specu

lative, because it gives rise to the opportunity for double recovery, and be

cause the good"ill is not really taken. "The Department regards this provi

sion for compensating for good "ill loss as unsound both in principle, and 

highly uncerta in in mea sure of proof." 

The staff notes that, under the Commission's proposal, the good"ill loss 

is limited to that loss ""hich cannot reasonably be prevented by a relocation 

of the business and by taking those steps and adopting those procedures that 

a rea sonably prudent person would take and adopt in preserving the good"ill." 

§ 1263.620. Partially completed improvements; performance of work to 

protect public from injury. Section 1263.620 is designed to permit the 

property o"ner to perform limited ,1Ork on an uncompleted structure in order 

to protect persons and other property from injury and to recover in the action 

his actual expenses reasonably incurred to perform such necessary work. 

The Department of Transportation (Exhibit I--pink--p.13) questions the 

need for this section since the property owner can seek a court order under 

Section 1263.240(c) to permit additional improvements. 

Tne need for this section is that rrany times the improvements made by 

the property owner add nothing to the market value of· the property and are 

not necessary to prevent hardship to the property owner as visualized by 

Section 1263.240. It fills the gap by permitting recovery of actual expenses 
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only in situations where there is no hardship to the owner, but there is 

potential liability to the public. 

The State Bar Committee (Exhibit II--yellow--p. 5) ,rould expand the sec-

tion to permit compensation for the cost of improvements made to protect the 

subject property from injury. The Commission previously rejected this ap-

proach since it would enable the property owner to construct improvements 

with the sole object to preserve the condition of the property so that it 

will look attractive to a jury at the time of trial. The Commission felt 

that, for this purpose, a court order under Section 1263.240, as suggested 

by the Department of Transportation, should be adequate. 

§ 1265.130. Termination of lease in partial taking. The Department of 

Transportation (Exhibit 1--pink--p.13) is concerned that, where there is a 

partial taking of property subject to a leasehold and the lease is terminated 

under this section, the section should make clear that the condemnor "is not 

liable for the payment of more than the full fee value of the property." The 

staff is not precisely certain what the department means by this. The best 

the staff can do is suggest an amendment that clarifies the Commission's intent 

in proposing the section: 

Upon such termination, compensation for the leasehold interests 
shall be determined as if there were a taking of the entire leasehold. 

Under this provision, where the terminated leasehold interest was very valuable, 

compensation might well be great, perhaps even greater than the full fee value 

of the property taken. This may be the department's concern. 

§ 1265.310. Unexercised options. The County of San Diego (Exhibit 111--

green--p.3) is strongly opposed to this section to compensate unexercised 

options; so is the Department of Transportation (Exhibit 1--pink--pp.13-14). 

The county suggests that the option is not a property "interest," and that 
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it is not being "taken" for public use, hence should not be compensable. This 

position is demonstrably false, for an option has a wErket value; if it is 

destroyed, it should be compensable regardless whether the condellIDor plans to 

HUSen the option~ 

The department would prefer to see the option holder exercise the option 

and take the compensation for the property. The Commission considered this 

approach and rejected it since it places the property O1ffier and the option 

holder in a difficult position. The property owner is reluctant to litigate 

compensation vigorously since he knows thdt, if he recovers any amount over 

the option price, the option holder ,.,ill exercise the option and !rEke an 

easy profit. But, if the property owner settles with the condemnor at the 

option price, the option holder is deprived of the value of his option. 

The Commission determined that the only practical way out of this dilemma is 

to have the condemnation action terminate the option and to compensate the 

option holder for the value of the option. 

§ 1265.410. Contingent future interests. The Department of Transporta

tion (Exhibit I--pink--p.14) believes that this section to compensate holders 

of rights of reentry and reversions is unnecessary and that the subject can 

be adequately handled by the courts on a case-by-case basis. The reason the 

Commission has proposed this section is that the cases are not adequate, 

denying compensation where compensation is due. 

The County of San Diego (Exhibit III--green--p.3) opposes this section 

for the same reasons it opposes Section 1265.310 (options). Once again, the 

fact that an interest is future or contingent does not make it any less an 

interest in the property, and the interest may be of real value. Interests 

that are taken Or damaged by a condemnor in the pursuit of its public project 

are entitled to compensation. 
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In this connection, the staff calls the Commission's attention to Com

ment, The Effect of Condemnation Proceedings B.Y Eminent Domain Upon a Possi

bility of Reverter or Po;rer of Termination, 19 Villanova L. Rev. 137 (1973), 

in which the author urges legislation along the lines of the Commission's 

recommendation to make these future interests compensable. 

§ 1268.010. Payment of judgment. The Department of Transportation 

(Exhibit I--pink--p.22) questions the wisdo~ of the Commission's proposal to 

delete the provision allo;ring certain condemnors up to one year to pay the 

condemnation award. The reason for the Commission's proposal, as stated in 

the recommendation, is that, "a property mmer suffers many hardships in the 

COQrse of the planning and execution of a PQblic project without the added hard

ship of a year's delay before he receives payment for his property." 

The department responds that the ;rait of one year, with interest accru

ing at seven percent, is not all that onerous. Moreover, the deletion of the 

delay in payment provision may have the effect of precluding many ;rorthy and 

needed public projects since it is 'unlikely that local governments could 

reasonably prevail on their electorates to authorize bond issues high enough 

to cover the "orst result that could possibly ensue from condemnation Ii tiga

tion "hi ch might be necessary to a cqui re the land." 

§ 1268.140. lhthdra"al of deposit. The State Bar Committee (Exhibit II-

yello"--p.6) recommends that the Comment to this section "be augmented by 

adding that this is an alternative procedure ",here there was no right to an 

order of possession." The staff does not really understand the meaning of 

this recommendation. Section 1268.410 is the only section providing for "ith

drawal of money after judgment, regardless whether the money was deposited 

before or after judgment and regardless whether or not there was a right to 

an order of possession. The staff suggests that such a statement be added 

to the first paragraph of the Comment,rather than the language proposed by 

the State Ear Committee, if that "ill be helpful. 
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§ 1268.310. Date interest COmIoenCeS to eccrue. The State Bar Committee 

(Exhibit II--yellow--p.lO) would delete the word "legal" from the phrase 

"legal interest" in order to allml the property owner interest on the judg

ment at the prevailing market rate on the grounds that the legal rate of 

seven percent does not represent just compensation at this time. 

'J'he staff notes that the legal rate is of constitutional dimension, 

just as is the just con:pensation clause. }\lso, if the Commission adopts the 

State Bar Committee's proposal, how is the market rate to be determined--by 

what investments, by "hat tY}le of institution;· will the rate vary as the 

market changes from 1,eek to week? 

§ 1268.320. Date interest ceases to accrue. Under existing law, which 

is continued in the Commission's tentative recommendation, interest on the 

award ceases to accrue when the full amount of the award has been deposited 

by the condemnor. The reason for this rule is that the award is then avail

able to the property owner to invest and, thus, should no longer draw interest. 

The State Bar Committee (Exhibit II--yellow--p.9) would allow interest 

to accrue after a deposit in cases where the property owner wishes to contest 

the right to take. The reason for this proposal is that withdratml of the 

deposit waives any objections to the right to take so the property Olmer who 

wishes to raise the issue must leave the money in, possibly for long periods 

of time; t~e committee feels that at least he should get interest on the 

award during this period. 

The Commission has considered this subject before, but not precisely this 

issue. The Corr~ission has previously determined that the property owner should 

not be able to draw d01W the award and still ~ppeal the right to take since, 

in essence, this would be financing the property owner's attack ,lith the 

condemnor's funds. 
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§ 1268.610. Litigation expenses. The County of San Diego (EXhibit III-

green--p.6) believes that payment of litigation expenses should not be manda

tory where there is a dismissal due to a partial abandonment or an out of court 

settlement. They work "an inequitable result against the condemning agency. 

The courts should be allowed discretion to allow costs and fees as the case 

warrants." The staff notes that the course proposed by the county represents 

a change in existing law. 

The Department of Transportation (Exhibit I--pink--pp.22-23) objects to 

the broad definition of "litigation expenses" in subdivision (a)(l). The staff 

notes that the provision objected to is nearly identical to present Section 

1255a(c)(1) and has been in the law in that form for the past six years. 

The Department of Transportation also opposes imposition of litigation 

expenses in cases of dismissal for failure to prosecute. The department points 

out that frequently the parties vaive the Code of Civil Procedure time limits 

in order to vork out unclear title or other legal or appraisal problems. The 

department believes that imposition of expenses as a matter of course in this 

situation will cause the property owner to no longer waive the time limits and 

'Nill tempt him to "much game playing for the very purpose of creating a situa-

tion Where an involuntary dismisS21 for delay in trial so that the sub-

stantial financial dwards stermning therefrom under the Commission's proposal 

may be realized." 

§ 1268.620. Damages caused by possession. The Department of Transporta

tion's objections to this section (Exhibit I--pink--pp.23-24) are basically 

the same as its objections to Section 1268.620. The department objects to 

the "open-ended" liability that could approach an "unconscionable" level. 

"The Commission should have its staff re-study and specify and limit the items 

for vhich the owner be recompensed under the situation sought to be covered 

by proposed Section 1268.620." 
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The staff notes once again that this provision is virtually identical 

to existing law. See Section 1255a(d}. Moreover, the staff feels that, if the 

property O1<ner is to be dj,arded damages anYl,here, it should be here where he 

has actually been kicked off his property, and then the condemnor abandons, 

or the property O'mer defeats the right to take, or the proceeding is dis

missed for some other reason. The staff sees no reason to place limitations 

on the recovery of any damages actually suffered by the property owner in 

this situation. 

§ 1268.710. Co--.>rt costs. The Commission has proposed to eliminate 

Section 1254(k} providing that, if a defendant obtains a new trial, he must 

bear the cost of the new trial if he is not successful in increasing the 

amount originally awarded. The Commission believed that this rule was unduly 

harsh and that a defendant should not be required to pay the cost of ob

taining a proper and error-free trial. 

The Department of Transportation (Exhibit I--pink--p.24) objects that 

the provision serves the proper function of imposing prudence on the property 

owner and his attorney in seeking judicial review. 

§ 1268.720. Costs on appeal. The Department of Transportation (Exhibit 

I~-pink--p.24), while recognizing the trend in the case law to award the 

defendant his costs on appeal in all cases, as codified in the Commission's 

proposal, believes that the discretion of the court to deny costs should be 

preserved. The department believes that particularly in the situation "here 

the appeal involves only a title dispute among defendants should costs be 

denied. As a more general prinCiple, the department feels that the legislative 

branch of government should not invade the judicial branch by eliminating the 

ability to apply discretion to apportion costs of appeal as justice in the 

particular case may 'larrant. 

-42-



The staff notes that the Corr@ission's pro~osal does vest authority in 

the Judicial Council to adopt rules to the contrary of the general provision 

that defendant recovers his costs. 

_Attorney's fees. The Commission ha s received repeated requests to 

recommend that recovery of attorney's fees by the property owner be permitted 

in certain circumstances. The latest ar;:ong these requests is from Howard 

Foulds of Downieville (Exhibit XllI--buff) who states: 

I do not find any provision in the recommendations for consideration 
of defendants costs ',herein the agency is proven to be rr.aterially 
incorrect in their appraisal offer, or the sum deposited as fair 
value. I think that the public is entitled to a section similar to 
the bill introduced by Senator Berryhill in 1973--SB 476, which in 
its final fo~ as amended applied only to state agencies, and pro
vided for a 10% leeway. 

The Commission previously considered the bill referred to by Mr. Foulds, as 

well as the decision of the Supreme Court in Los Angeles v. Ortiz, 6 Cal.3d 

141, 98 Cal. Rptr. 454 (1971)(denying recovery of attorney's fees), and 

rejected the proposal. 

The staff notes that AB 3925 currently before the Legislature provides 

for recovery of attorney's fees and other expenses of litigation by the 

property owner if the court finds the condemnor's offer ,las unreasonable. 

This bill has passed the Assembly and is in the Senate. It was in relation 

to this bill that _Assemblyman Harren (then Chairman of the Judiciary Comrrittee) 

commented that the Comrrission has been studying this issue for 20 years and 

probably will not have a report for another 20 years. 

Civil Code § 1001. The effect of the Commission's proposed repeal of 

Civil Code Section 1001, which authorizes "any person" to exercise the pover 

of eminent domain, is to remove the condemrilition authority of private persons, 

such as it may be. This matter ha s been a continuing source of concern for 

the State Bar Comrrittee, 1<hich again unanimously recommends retention of 

-43-



pri va te condemnation (Exhibit II--yello>r--p.4). The Ear Committee believes 

that private condemnation serves a useful purpose and, in the collective 

experience of the committee membership, has not been subjected to abuse. 

The sentiment of the State Ear Committee is echoed by Oroville attorney 

Robert V. Blade (Exhibit XVII--green). Mr. Blade uses the example of land

locked parcels for "hieh there is no other means of achieving access and 

utility service. He states that, at a minimum, the right of private persons 

to condemn should include "the right to condemn a roadway of proper "idth and 

location for ingress and egress and it should include the right to condemn 

for use by a public utility for the installation of water, sewer lines, power 

and telephone lines with proper safeguards to the properties over which 

such easements are condemned." 

The controlling consideration for the Commission in the past has been 

the belief that, because the exercise of eminent domain involves the forced 

taking of private property, the exercise should be carefully controlled and 

should be permitted only under the auspices of a public entity or quasi-public 

entity such as a public utility or nonprofit hospital. For this reason, the 

ConIDlission has recommended that, "here the project of a public entity "ill 

landlock property, the public entity may exercise the power of eminent domain 

to acquire sufficient property to supply the landlocked property with access 

to a public road or utility service. See Section 1240.350 (substitute condem

nation to provide utility service or access to public road). Likewise, the 

Commission has provided that a property owner who desires a sewer connection 

may initiate a sewer construction dnd extension proposal to the relevant local 

public entity, which request may not be denied without a public hearing. 

See Health & Saf. Code § 4967. Finally, the Commission's proposed clarifying 

changes in the condemnation authority of privately owned public utilities may 
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serve to remove some of the concern or reluctance of the utilities to use 

eminent domain to make necessary connections, noted in Mr. Blade's letter. 

It should also be noted that Rev. Howze (Exhibit IV--gold--p.3) strongly 

supports the Commission's tentative recommendation on this point, stating 

among other things that, "To give Eminent Domain power to private persons is 

a bifurcation a ct of judicial abuse bec~use of a deficiency ,rUhin the pro

fessional malpractice concept. Eminent Domain power calls for biofeedback with 

proficiency." 

Code of Civil Procedure § 426.70. The Commission ha s tentatively recom

mended that, where a public entity has brought a condemnation action against 

the property owner and the property owner has a claim for damages against 

the public entity arising out of the property that is the subject of the 

action, the property owner need not comply with the claims-filing requirement. 

The reason for this recommendation is that property owners have been trapped 

out of their causes of action by the relatively short claims· filing period, 

and the claims filing requirement serves no useful purpose "here the public 

entity is already involved in litigation over the property. 

The County of San Diego (Exhibit III--green--p.4) objects to relaxation 

of the claims filing requirement because it ""ould generate specious Ii tiga

tion." Moreover, the county states, the property mmer who has a cause of 

action can file his claim promptly and corrmence suit--he need not wait for 

the eminent domain proceeding. 

Code of Civil Procedure § 1036. /1>1'. Hmmrd Foulds of Downieville 

(Exhibit XIII--buff) would amend this section relating to award of litigation 

expenses in inverse condemnation proceedings to make clear that the expenses 

include all expenses incurred in preps ration therefor. The Commission 

has determined not to deal with inverse condemnation matters in this 
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recommendation (see discussion under Relation of Er.:inent Domain to Inverse 

Condemnation, ~); this section is involved only because it must be re

numbered as part of the repeal of old Title 7 (eminent domain); othen-rise, 

it is untouched. 

Evidence Code § 813. The Cotn.1iission ha s Pl'oposed to expand the pro

vision permitting tne owner to testify as to the value of his property to 

include an officer or employee designated by a corporation who is knowledgeable 

as to the character and use of the property owned by the corporation. 

The County of San Diego (Exhibit III--green--p.6) objects to permitting 

a representative of a corporate defendant who is not otherwise qualified as 

an expert to give his opinion of value. The reason cited is the "potential 

for abuse"; the county notes that it is opposed to Qdoption of any provision 

allowing testimony by a lay witness and suggests that the reasons for per

mitting the owner be examined and codified as conditions precedent. 

The reason for permitting the owner to testify is to permit the litiga

tion of the SITBll residential or business property case ,rhere hiring an 

appraiser would simply be uneconomical. The Commission felt that it was 

important to give the right to express an opinion to corporate defendants 8S 

well as individual defendants, but to prevent abuse the corporate spokes

man should be limited to one who is knowledgeable as to the property much 

a s the individual residence owner ,lQuld be. 

Evidence Code § 816. The County of San Diego (Exhibit III--green--p.6) 

opposes the Commission's proposal to amend Section 816 to permit an expert 

wide discretion in selecting comparable sales. T.~e county states that the 

comparable sales provision is already liberally construed by the courts and 

broad latitude is pennitted, resulting in "a plethora of sales "rith their 

adjustments ca"sing confusion of the valuation issues in the minds of triers 

of fact." 
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Health & Safety Code § 1427. The California Hospital i\ssocLltion sup-

ports the Commission's tentative recommendation to expand the condemnation 

authority of nonprofit hospitals. 

Public utilities Code § 613. The Commission has attempted to clarify 

the condemnation authority of various public utilities. The Southern Cali-

fornia Gas Company (Exhibit XV--pink) notes that the condemnation authority 

of a gas company for underground storage of natural gas, ho"ever, is not 

clear. The staff believes that such storage would necessarily be incidental 

to the other functions of the gas company and that express language to that 

effect is not essential. Should the Commission decide to add the express 

language,Public utilities Code Section 221, as indicated in the letter on 

page 2, "ould be the appropriate place to do so. 
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Memorandum 74-38 EXHIBIT I 

. nA,,·OP CALIPOIINIA-lllllNlSS AND TIAHSPOITATION AOeMa-
1 

D~MENT Of TRANSPORTATION 

LEtAL DIVISION 
Nf'#N-
IAtfPlANeIlCO NIIN 

.. 

. 

California Law Revislon Oommisslon 
School of Law 
Stanforcl t1n1 ver:;:r. , 
stanford, callf 94305 

He: Tentatlve ReoOllllendat;lon relat'-na to Oond .... tlon 
Law and Procedure, J&IN&1"J 1974 

Gentl_en. 

'.rbe stat. :Department of 'l'nneportation 1. Shat17 Interested 
in aftcl concerned 14th the above Pl'Gpo.al. lI&Cle bJ the 
COIIB1 •• ion. J:Ur1na the pa.t fl ve or IIOH. JeaN whil. the 
OOllB1 •• ion has been _eel in .tu41 •• 1ft thi. field the 
Departaent baa provided r ...... entat1v •• f'rca It. 1 ... 1 
clivi.lon to P"O.,id. advio. and ".iatance to the Ca t "iou. 
NaIQ' of the tellonna coaunt. .,n~be.l.e oo.utl ot thoee 
"pr •• entaU V" .ad. V_ba. 117. at '(lo •• paat Pl'OO~ ot 
tb. eo.taa1on. The J)epl.rtMnt ~o1at.. the unitr 
.. de a.,&1labl. to lt to .. al.t th., Cc: , .. lon in a atu47 
proceed1np and to. Ilve .. onco1ac aa'."0. to 1t a. to the 
DepartJunt'. poa1t1on onvar1ou. a ternatl.,. propo.all 
which .... 41.ouI.eel .. ..11 a. t • opportun1tr to 
clDlent 1n writl .. relati.,e to the COlllid..llon'. tutaU.,. 
reoa.endation wb1ch hal resulted troll the .tudr proc .... 
'!'be .. o .. ent. on the above tentative reoc.endatlon are 
a. followel 

TBI RIOII'! TO TAp 

'!'he Oo.1aa1on baa det;erII1ned that the .tatute. srant1na 
ooll4_1:10n authOl'U, to' State .. tncl.. .hould "e 
restrlcted to those &Cencle. now a4tual11 .... ed in tbe· 

. propertr aoqula1t1on tunctlon. As of t1'IlJ.r 1, 1973, the 
fOl'lUl' Departaent ot Ael'OlIa\ltlol * ... a part ot the 
newlr-oreateel Departaent ot TraMpOl'tatlon pur.uant to 
Statl. 1972, Chap. 1253, whUb, DOna otber thinsl, con
solidated in one clepartaent the actlvitl .. ot the tora .. 
Departaent of .Aeronautics and the Departaen.t of Publ10 
Works. 

• 



California Law Revision Commission 
Ju~ . 1, 1974 ' . 
Page '!Wo 

Please note that where the .ord IlDepartment" appeara 1n 
the State Aeronautics Act (PUblic util1tles Code Sectlon 
21001 et seq.), that ten now _ana lithe Dtpartllent ot 
Transportation." See Public Utl1itles Code Sectlon 
21007, as &lllended by 8tata. 19'72, Chap. l253, Section 18. 

The Legal Divis10n ot the DepartlleJlt ot Transportatlon 
has now taken over all le,a1 work tor the Department's 
aeronautics tunctions and prondes legal. cOUDael tbe the 
California Aeronaut1cs Board. . 

Conslstent w1th the eo.i88ion's deteniDation that the 
Department ot Transportation sbould cont1Due to be 
authorized by statute to cODcle. tbr lts purposes (see 
tentatiye rec ..... ndation -- ~ JIIIIlnent DIln lin LaW " 
p. 29) , it i. recullIDded that the ~.d lq1Sl,atl_ 
be aMDdecl to cont1nue the autboriitT of the DepartMDt 
of Transportation to cODcl ... for ... roaauticlpurpoa.l. 
It il allo recoaended tbat the Ca).1tom1a Aeronautics 
Board b. l1yen the authon ty to adopt "solutions ot 
nee'llit,. '1'h1a w11l correct the llet1Cltac, in exlst1q 
law noted 1n the attactu.nt to Stws, 36.65, lInIoHndua 
'1-45, entltled ~. Power to CODcl,.a tor Alrports lAd 
Related ~.cll1tle.," where ,our .t.rt oble~ed at ,.,. 2: 

"!'be onl¥ rell&J'kab1e teature ot the 
departlllDt'a power ot cobele .. tlon 
appears to be the lack ot an, conclu
slve resolutlon ot nec.l.i~ 
appllcable to lta tak1Q11." 

Spec1tlcally, .e recomencl the tollowlnl chUle. to the 
COIIJ1a.lon'l proposed code sections and coaent •• 

1. AIIencl subd1yla1on (d) ot proposed Code of Cin1 Pro
cedure Section 1245.210 II tollows: 

) In the cue or a ta:ld 1\1 b, the Departaeat 
ot ~::I~g!~;t!~~. (other than • tak1q pur.uant to 

it ot the SU'.e1:. 

2. Add lubd1na1on (b) to proposed Code of Clv11 Pro
cedure Section 1245.210 &I tollowa: 

(b) In the cue ot a tak1na by the Department 
ot Transportation pursuant to Sect10n 21633 or the 
Public Utilities Code, tbe Calitornia Aeronautic. 
Board. 



Calitornia Law Reviaipn Commission 
Ju:l¥J., 1974 
Page '.l1a:ee 

3. Add the tollowiDg to the ·Coaent" to proposed 
Section 1245.210: 

SUbdiVision (h). '1'&k1r1P. tor state aeronautic. 
purposes are accoapUshed on behalt &Del in the DUe 
ot the .tate by the Department ot Transportation. 
PUBLIC tm:LI'l'IBS CODE t 21633. . 

4. Amend proposed Public utilities Oode Section 21633 
b1 eliminating the strike-through ot the word ·conde.
nation II in the second J,ine thereot. 

5. Allend the "COIIIIIent II to Public .Utili ties Code Section 
21633 .. tollows: 

Couut. Section 21633 as uended continue. 
the autJiOnty ot the Depart_nt ot a ..... U •• 
'l'ransportatiOll--to acquire propel'ty tor airport 
purpose. • ... ....... .... a".hent, .# ........ -
...... 'ix.n' ...... ,.., ••• # _ ..... 1I...u. • 
• ,.,.."U ... t.3' .1IiRe.tI ...... an ...... U ••• 
..... • 1le PH, ... ,· Mlllllal"" Ioaw ~ tIM 
hU'e W •• 1uI ...... ... QOYI. QG18 II· lSIH-lJII!i!i. 
!be reterence to Section 2165B~wb1cb il lubltituted 
tor the del.ted portion ot Seco;ion 21633. continue I 
the authority ot the clepartaent to acquire propert, 
f ..... tilaa-~, ........ _ia~ tor the elillination 
ot airport haz&rcls. 

6, Alund the lleo-nt 11 to the repealer ot Public 
Utili ties Code Section 21635 .. tollows: 

COIIIIIIDt. Section 21635 i8 not continued. 1M »a,....... .t Ae.eaaw .. 1.. .., .... ....... , •• ,. .. , 
ill ,he ..... , the I'a" ..... g ...... ,.· .... lea il633_ 
'l'he rules governing the conduct ot .lIinent dOllain pro
ceedings lenerally are prelcribed in the z.1nent no..1 n 
Law •. See CODI CD. PROC. S 1230.020 (1 .. sovernin&) 
exerebe ot em1~t cloaain power) •. Particular .. peet. 
ot Section 21635 are dealt With in the .ections ot the 
Code ot Civ11 Procedure indicated belOW, 

~n~~~.:v and exuination 
More nece •• a17 u •• requirement 
Right of common ule 
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1. Amend 8ubsection (1) ot the Comment to proposed 
Government Code Section 15855 as tollows: 

(1) The Department ot Transportatlon. See 
8'1'8. "HWYS. CODE 55 102 (state highway) and 30100 
{toll bridge8)t and Public Utl11tie8 Code Sectlon 
21633 (aeronau lcapurposes). -

6. Amend the "Collllllentl! to Public Uti11tie8 Code Sectlon 
21653, third paragraph, page 350 ot the te~tative 
reco_endat1on -- "The EIIlinent IloIIIain Law, by 
referring to the "Department ot Tran8portation" 
lnstead ot the "Department of Aeronautic8." 

Amend the t'Comment" to Code of Clvil Procedure 
Sect10n l245.210, 8ubdivi8ion (c) by add1ng the 
worda "aeronautics purp08ea, It tollOW1ng the WOrd8 
"toll bridgea," in the second line 'thereof. 

Article 3. lPuture Uae 

In order to preaerve the abillty of the Department to 
acquire property for tuture uae in order to relieve 
peraona1 hardship which II&,y be c&Uled by pl.alm1ng or 
other prelim' nary activitie8 of the Departmelit, we believe 
the followlng provi81on ahould be added to Article 3, 
lPuture U.e: 

"Iotwi thstanding any other pl'ortdon 
ot this Artlcle a publ1c entlty .., 
acquire property for tuture uae bf any 
!Hana (including eminent dOD1ft) 
exprea817 consented to by the owner." 

Although the baslc concept expresaed 1n Art1cle 3 1s 
.0un4, we belleve that certain aat.guardl lhoul4 be 
included in thia propoled article in order to protect 
aga1nat an 1rrat1onal court deciaion that .., Jeopardl.e 
the ti1l1nS of a proJect. We beHeve that the adt1 t10n 
of a prov1aion that proof that tbe proJect.for which the 
propertf ia being acquired baa beeq budgeted by the con
demoor raile. a conclusive prelu~tion that the acquilition 
i. not for a tuture u.e trill cr.a~ an ,adequate .at.paret. 
'l'be following propo.ed addition to Article 3 il .ubll11;ted 
according17: 

·.otwith8tanding any other provi8ion 
of thi8 Article. wbere the condeDlllor 
provea tbat funds have been budgeted 
by it for conatruction of the proJect 
tor wbicb the property ia being acqu1red, 
such proot 8~ create & conclusive pre
a~t1on that the acqui.j,tion i. not for 
a futUr ..... • ., 
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rootnote 53 (p. lOB) ot the Commissionls tentative 
recoDendation maltes it clear that the leYen-year period 
set torth in proposed Sectiol) 1240.220 is baled on the 
period provided in the Pederal Aid Highw., Act ot 196H 
within which actual construction muet coamence on right 
ot w., purchased with Pederal tunda. Thil period wal 
extended to ten yeare by the Paderal Aid Highw., Act at 
1913. A ten-year period is more realistic under current 
conditionl and the Department sugsestl that the perl04 
ot ten ,ears be substituted tor the leven-year period in 
proposed section 1240.220. 

Article 5. Excess Condemnation 

Proposed Article 5 (Excess COndemnation) introduces a 
new conc.pt ln condemnation preee.dings. Section 1240.410 
allows the condemnse to deteat the condemnation ot a 
"remunt ll upon prov1Dg that the condelll1or baa a lOUDCl 
Ileana to prevent the property trOll beooa1n& a rewaant. 

Although thi. proTi.ion say appear to be relatlve17 
1DIiinit1cant, it w111 undoubtedl1lea4 to exteDalve liti
gation in thole tew cae.s where excess ccm4elllation i. 
propo •• d by the coDd.llftor without the cODCurrence ot the 
coodeDlllee. 'l'he t.st provided by the propo.e4 statute 
ereatel a virtual labyrinth at Ipeculative 1nqu117 re,ard
inS teasibility ot a particular plan ot Da1t1ption. In 
order to determine teasibility ot &n1 luch plan, it will 
be neee.lary to tirst detera1ne d...... that would other
wile occur it the relllDUlt were not acqulred. Any .ucb 
1nqui1'1 Will undoubtedly add eeveral day. at tJ'1&l U_ 
to an already overburdened Judici8!1 system. . !he Depart
ment belleve. that the extent ot Judicial inquiry sbould 
be limited to the question ot whether the re.aant il ot 
"little llU'ut value. n lI'urthel'llOre, it 1s our recoaenda
tion that the prelumption created by proposed Sectlon 
1240.420 should be a presumption a,ttectinS the burden ot 
proot. SUch a provision should dtsc01I1'age .puriou 
111uel trom being raised by the condemnee yet allow full 
adJu.ication where a truly aer1toricua case exi.ts. 

Theee propoled sections by the Calitornia Law Revis10n 
Commiesion may have great ettect not only on highw83 
rights at way but also on other State landl and rights 
ot W83 such as tidelands- and other publicly owned land. 
under the Jurisdiction ot: the State Land COIIIID1aBion. 
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park lands, etc. The prior Code of C1v11 Procedure 
sect10ns deal1ng with this subject were bardly models ot 
clar1ty. As a result, a rather c01llplex schelle of special 
statutory provis10ns and master agreements between varioul 
public U8ers grew up to handle problema of joint uae and 
related problema, such as removal when one use is expanded, 
equitable spreading of maintenance costs, eta. Specifi
cally. State highways-are covered by SectiQftf 660-610 at 
the Streets and Highways Code' which provide for perm t 
proviSiOns for encroachments by other users in State 
highways. These permits contained proviSions tor reloca
tion of uti11ties, railroads, electric power, gas and 
water facil1tiee so placed. In most cases the permit 
will not be iasued where there is an inconsistency with 
ei ther the present or future use ot the highway or the . 
.. te u.e thereat by the public. The COIIII1ea1on' e pro-
po .. l has "clarit1ed" the tormer law and specifically 
provides that matters of consistency and adjustment at 
teras and conditions of Joint use are to be left to the 
courts. It seema to the Department that this cannot help 
but have an effect on prior statutory and contractual 
arrangements concerning these matters. lI'I.trther, the 
criteria which the judiciary is to apply in determining 
these complex matters are not specified. It muat be 
recognized that a right of way, where jOintuae iasues 
may arise, may extend through several judicial juriadic
tions. '!'he criteria applied by one court ...,. not be 
followed by another. Specifically in the area ot future 
uae, most large utilities and public entities, in the 
interest of judicious and economic future planning, 
acquire sufticient right of way to provide tor future 
needs, even though at the time at actual acquisition it 
could be argued that the time and place of the actual 
application of such right ot way to the public use is at 
best uncertain and at worst apeculative. For many ,eara 
it has been the sound policy of the California Highway 
Colllll1ssion to acquire sutficient rights ot way on tree
way projects (generally located in the area of a center 
divider strip) to prOVide for addition of an additional 
lane in each direction when and it the need arises. 10 
criteria tor handling such a situation ie set torth in 
the Commission's proposed statutory proviaions as to 
conSistent public use either as to whether a uae cla11111ng 
consistency should be allowed to utilize such area ot 
right ot way or, if so, as to which entity IlUSt P&7 the 
considerable cost ot relocation in the event the tuture 
need lying bebind the original acquisition materialize •• 
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Legal representative. who attended the Commission's .tudy 
on these propo.ed sections noted the lack or demonstra
tion ot any problema ari.ing under the pre.ent statutes 
governing this area and the lack of input from many of 
the entities which will be atfected by the Commiesionls 
proposal. Por this reason the Departent reserYe. it. 
privilege of further comment on these proposall att.r 
such input is hopefully engendered by w., ot co ... nts to 
these tentative recommendations or during the actual 
legislative process necessary to enact such provi,iona 
into final statutory fol'lll. 

COMPElfSATIOH . 

rincluding Procedures for Det.rmining 
COlIIPensation] 

Compensation: 

Section 1263.220 MBusiness Equipmenth 

Tbe Department ob.1ects to the l~e ot this s.ction 
in its pres.nt form. The tel'll ~U8iness purpose' II 1& 
vague and obviously broader than -equipment design.d tor 
lI&I1ufacturing or industrial purposes - contain.d in the 
present Section 1246(d). The Department fores.es a maJor 
ditficUlt, in interpretation ot wbat constitutes -busine •• 
purpo.... Obviously the term is intended to cover COll
ureial enterprises generally; bowever, any equipment used 
in a bUSiness, of whatever nature, could arguably be equip
ant designed for buainesa purposes. Thus, the owner or 
operator ot a motel or furnished apartunt coUld be con
sidered in a business and therefore could contend tbat 
his turn1sh1ngs in the IIOtel or apartment are so unique 
and have sucb a ,pecial in-place value as to be worthless 
elsewhere. The Department teel. that this would unrea
sonably expand the businesa equlP1lflnt concept and sub.1ect 
public entities to claims under a "constructive annexation
doctrine which has been urged upon but refuted by the 
courts. Hence, some further clarification ot ~usiness 
purpose.- to avoid open~end liability would seem to be 
called tor. In addition, .ince actual direct loase. ot 
personalty incurred as a result ot moving or discontinu
ing any business operation are already co~ensable under 
Government Code Section 1262, there would appear to be no 
need to compensate tor any and all "business purposes
equipment u the language ot the section in its proposed 

. .torm appears to envision. 
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!be Department considers that the rationale of thi. 
aection is basically sound and that uniform treatment ot 
increases or decreasea in value attributable to a pend1nc 
public improvement would appear to be desirab~e, within 
the limits ot the WoolstenhulllH! decision. Bowever, the 
Department considers that use ot the l&nIUage "any increase 
or decrease in value" i8 objectionable in that 1 t may 
sanction a purely mathematical an&l.,ysis of allesed benefi
cial or detrimental ettects on property values. Thul, an 
appraiser in considering lales in a lo-called blighted 
area IIIq 11111Pl.,y adJust mathematically for the sales using 
an arbitrary percentage such as 20 or 25 per cent and 
carry through hi. valuation ot the subject propert1 
accordingly. To avoid any such mathematical approach, 
the Department suggeats that the lanr;uase of the section 
be amended &8 tallOWs: 

"In determining the tair market value ot 
the property taken,there shall be 
disregarded &D1 effect on the value of 
said property which 18 attributable to 
any at the tollow1nc: II [continue With 
the language &8 presentl.,y propoaed; that 
i8, aUbitema a, b and c.) 

Section 1263.410 

!be Department objects to including any damages awarded 
tor loal of goodw1~l &8 compensation aga1nat which benetitl 
cannot be ottaet. (See cOlllllent to proposed Section 1260.230.) 

Section 1263.420 "Damage To Relll&1nder" 

!bis propoled section in abrogating the 3rWs rule Will, 
of cOUl'se, expand the public entities'li ty tor 
severance damage. The Dapartll8nt teela that Without SOll8 
claritication or limitation on damagel emanating trom that 
portion ot the proJect ott the part taken, the section il 
too broad. It will allow an open-end consideration ot so
called proximity damage -- i.e., nuisance factors such as 
nOise, duet, dirt, Bmoke and tulles, whether generated on 
or ott the part taken. '.rhe impact ot such tactor. on the 
I"a 1IU.,. property could, under the Coai.sion's propolal, 
be IDUch lesl or, at least, the I .. e as that on the general 
public. In highway ta1t1ng cases, the landownerl could try 
to prove prOXimity damages tor alleged detriment hundredl 
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ot teet, or even hundreds ot yarde, "'1 trom the part 
taken. This,. the Department teela, will encourage testi
mony of damage based on little more than speculation and 
conJecture. 

The Department also opposes an allowance of damagea bUed 
on the use by the public of the improvement. Exiatins 
Section~48, subaect1on2, ot courae providea for 
duagea ace ruins by reason ot the severance and the con
struction of the public improvement 1n the manner PrOPOsed. 
Injurious etfect caused by the public's use of an impiDve
ment -- 1. e., such as a higbwq -- are sliiFed by property 
owners in general whether or not a part of their property 
is taken and are not really special to an owner. It i. 

jeciiiir~;: that the Court ot Appeals in ttlh~:e~~~~~r.!! case (21 C.A.3d, 111) expressed a' 
tor ailOWins recover~ ot praxim1t, d ...... 

e.tablished by proper proof. The Court did not elaborate 
on what would constitute proper proof. PrOXimity damage 
troll source. ott the part taken and cona1dertas the use 
ot the tacilit, will be an invitation to i"ag:!native 
apprai.ers and property owners to daia high or large 
aeverance damages without a basis in fact or experienc •• 
It proxim1ty damages are to be bro~ened. there .hould be 
.ome phylical or geographic limitation to prevent open
ended speculation circuucribed only by the length and 
breadth ot a project. 

Section 1263.440 "Computing Damage And Benetit To Re .. inder" 

The Department oppos.s adoption ot· this section. To II&DY 
judges and trier. of tact assesa~t of just coapensation 
ustas the present three or tour step process i. involved 
enough. This provilion 1s certain to introdu~e additional 
complexltie., it notcontuaion. into the ........ nt of 
damages and beneti ts. It the time laps. in con.truction 
il to b. considered, the apprai.er IIWIt e.timate the period 
ot delay, which JII&Y be little more than guelnork, and then 
discount the tuture damages to present worth. A similar 
procedure would apply -to the assessment of special benefit •• 
It is more than like17 that this phase of the valuation 
te.timony will be difticult tor the trier ot tact to tollow. 

The Department opposes the section for the additional rea
son that the is.ue ot wben the public improveJlflnt w111 in 
fact be constructed would be. injected into the case. 'lhe 
timing ot construction ot any public improvement depends on 
such variables as availability ot tunds, priority ot the 
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project in relation to other publ1c improvements, and 
other matters as to which a testitying engineer, 
acquisition agent or certain~y an appraiser could give 
no more than a gue8ll. Further, in this area the engineer 
or acquisition agent could not bind the condemning 
authority or legislative body, so that it the publ1c 
improvement is not built at the estimated time the 
agency could be subject to additional claims tor damages. 
Tbe Department cons1ders that this section Will invite 
speculation and create an added potentially contuling 
element in the aslessment at just compensation. The 
concept at the "instant publ1c improvement" is easily 
understood, baa been judicially approved in numerous 
cases, and works a subs tantial .1ustic e to both sides. 
Tbe Department cons1ders that it should be retained. 

Section 1263.510 "Losa ot Good Will" 

Tbe Department is opposed to an allowance ot good will 
damages .. envisioned by this section tor a nUilber ot 
reasons. JP1rstly, there is no det:1nition ot good w111 
in the aection, although the cOlllllent indicatea that the 
detinition.in Business and Professiona Code Section 14100 
il presumably to be used. The Departlll8!lt conaiders that 
compensation tor bUliness 10lses already allowed under 
Government Code Section 1;1262 is ad_quate or, it not, it 
can be increased. Section 7262 provides a concrete 
measure ot assesslll8llt - - i. e ., based on net earnings 
during a period ot time preceding the taxable year in 
which the business is relocated from the property "Or 
during auch other period as the public entity determinea 
to be more equitable tor establishing such ea:tn1ngs." 
The proposed section, however, would provide for a 1088 
of good will based on future losses which, it is submitted, 
will be very difticult to assesl at the time ot trial. 
The appraiser will have to estimate a d1minution ot future 
net profits. This will op,n wide the door to Ipeculation. 
The estimated loss may well be basecl on increased cost 
and expensel of maintaining the good will ot a business 
and thele are the very expenditures which are theoretically 
to be lII&cle in mi tigat10n of the l.s of good w111. Thus, 
the opportunity tor double recover" despite the l1mita
tions in the statute, 1s great. 

The Department feels that this section il further objec
tionable in that good will, as COllllOllly understood and 
defined, il not really taken in acqu1sitions by eminent 
domain. To the extent that good w11l co..,rises the skills, 
talents, exper1ence and reputation of those engaged in a 

, . 
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business, the public agency does not take or interfere 
with these elements of a business enterprise. The agency 
extracts no covenant not to compete in connection with 
the taking. In addition, good will is not in4ispensibly 
an attribute of the location of a business. Continuation ot 
good will, or future patronage, depends on a variety of 
nonphySical factors in addition to the personal tactors men
tioned above. Thus, continuance of good will will hinge on 
market demands, cOlllpetition, quality control of the service 
or product offered and general economic conditions. !he 
Department submits that the. foregOing factors will be 
difficult for an appraiser, if not impossible, to segregate 
from the alleged loss caused by the agency's taking or the 
injurious effect of the taking on the remainder. The 
result will be ~hat the condemnation award will inevitably 
retlect some noncondemnation elements, and the danger of 
double compensation is enhanced. The Department regards 
this provision for compensating for good will loss as 
unsound both in principle J and highly uncertain in measure 
of proot. 

Section 1263.240 "Improvements Made After Service of summons" 

The Department regards Subsection (c.) as objectionable in 
that it containe no criteria for the balancing of hardships 
and equities Which the Court must undertake'· in applying 
said section. It is also an invitation for owners with 
resources to apply for this remedy and it will create further 
burdens on the Courts in pretrial matters involving .. inent 
dOllain. 

Procedures for Determining Compensation 

Section 1260.210 "Order of Proot and Arpent; Burden at Proot" 

As the comment states this subsection changes prior law. The 
out-ot-state cases relied on by the CommiSSion represent a 
minority view in the U. S. In view at the BAJI instruction 
recently moditied, it would appear that this Pl'OP08a1::.18 :; 
a great departure from present procedural law, which now 
places the burden of persuasion on ¥8lue and damages on the 
owner and apecial benefits on the condemnor. Present law 
is a practical solution. TheogDM1ssion'. proposal i8 neither 
practical nor logical. 

Section 1260.230. "Separate Assessment ot Elements and COIlpenaatlon" 

While continuing the separate assessment concept of CCP 1248, 
the COIIIIIlission adds the element of good will. This should 
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be separately assessed if it is to be allowed to make sure 
it is identified and to prevent double recovery if the 
owner cla1ma a loss under Government COde 7260 (relocation 
assistance). However, in partial take cases benetits should 
be used to offset loss of good will it it is claimed, 
especially where t1)e use is changed in the atter condition, 
e.g •• a mom-and-pop grocery store changed to a service 
station Bite. 

Page 16 

section 1260.250 "Compensation for APpraisers, etc. 1I 

Present CCP Section 1266.2 is useless, unnecessary and 
seldom, it ever, utllized. Theretore. the Department would 
make the saae observations as to proposed Seetion 1260.250. 
The owner ean retain hi. own apprai.er, or, it he desir •• , 
test!ty on his own behalf. The saae right to testify is 
extended to corporate owner employees by a change ot the 
Evidenee Code. 

Section 1263.010 "Right to CO!pentation ll 

The Department has no objection to the statute as dratted. 
However, the Department teels that the comment under the 
statute unduly obfuscates the salutary general principle 
stated in the proposed statute. It seems to the Department 
that the prinCiple is simpl, and the courts should be lett 
to their determination ot how tt should be applied in all 
of the myriad situations which mayor may not confront the 
courts in tuture cases. The attempt by the Comai88ion in 
its comment to direct the courts in this regard merely 
creates unnecessary ambiguity. fails to achieve the 
objective and constitutes an unnecessary. and slightly 
presumptuous. interference with the judicial process of 
solving such problems on a case-by-case balis. 

Page 17 

Section 1263.140 "New Trial ll 

For all practical purposes this section establtshes the 
trial date of the new trial as the date of value, since 
it would be very unusual to try a case wi thin a year atter 
the granting ot a new trial by the trial court. and impos
sible atter appellate reversal. Theretore, unless plaintiff 
deposits the amount of the judgment or probable just 
campepeation, he is faced with a new date ot value. This 
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section rewards the wrongdoer who may have caused error, 
llisconduct or prejudice and who has obtained an unfair 
verdict Which though excessive in terms of the original date of 
value may not be in terms of the new date of value. See 
People v. Murata. The section torces the condemnor to 
deposit a sua Which the owner can Withdraw and which may not 
be available when the condemnor secures the lower verdict and 
the condeJllllee is judglllent proof. This seems especially 
unfair to condemnors who do not need immediate possession of 
the property. Prior law under Murata has worked well and 
preserves for the condemnor his riih't to aove for a new trial 
when the verict is unjust and h~8right to appeal when there 
is error. In a rising market, the. condemnor would not have 
these rights under this section unless he made a deposit 
which could be dissipated by the owner. 

Section 1263.150 '~istrialn 

This section pemits more injustice than the previOUS section. 
Here, the condemnee can cause a mistrial by bis own misconduct 
if the trial is not going well, and retry it more than a year 
atter suit ia commenced and obtain the fruits of a higher 
market. The section should be deleted in favor of prior law, 
or Mended to foreclose prof! teering from one's own wrong
doing. 

Section 1263.620 "Work on Partially COmpleted Improvements" 

Allows owner to protect other persons or property and to 
charge bis expenses relating to an uncompleted improvement 
halted by service of summons to the condemnor. It wOUld aeea 
that it no emergency were involved he should at least obtain 
a court order as is required by Section 1263.240(c). 

Section 1265.130 "'l'emination ot Lease in Partial Taking" 

Thia aection should be Mended to make clear that the condemnor 
i8 not liable for the payment of more than the full fee value 
of the property.· 

Section 1265.310 "Unexcercised optj,ons II 

This section is vague and unclear. It seems to hold that the 
unexercised option is terminated when the property is 
but is valued &8 ot the time of filing the complaint. 
may conflict With other sections which fix the date of 
valuation of the property as the date ot deposit or the date 
of a new or retrial. It does not seem that this section 1s 
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really necessary. The provision as to termination or the 
option upon filing of the complaint appears to be an 
artificial and contrived device for the purpose at providing 
a compensable right in the property by unnecessarily destroy
ing the option on an arbitrary date. Under present law, an 
option holder has the right to protect himselt atter tiling 
of an eminent domain proceeding by exercising the option it 
he determines that he can get more for the property than 
the option price. Present law does not provide an artificial, 
contrived "destruction" ot the option right for the purpose 
creating a compensable interest in property. '!'he Department 
sees no reason to change prior law as established in East 
Ba.y MuniCipal Utility Dist. v. Kietfer. -

Page 19 

Section 1265.410 "Contingent Puture Interesta" 

This is a cUlllbersome section. There seems to be little need 
for this section. The subject matter therein cOuld be 
adequately handled by the development of the common low on 
a case-by-case basis. 
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CONDEMNATION PROCBIlJRE 

Possession and Deposits of Probable Just Compensstion 

The Department and other commentators on the Oommission's 
proposals relating to deposit and withdrawal of probable 
compensation and possession prior to entry of judgment 
have 1n the past strongly questioned the need for any 
change whatsoever in the current law applicable thereto. 
'!'he Department has not had called to its attention any 
shortcomings 1n the present law, except that certain 
entities not presently having the power of immediate 
possession have expressed interest 1n obtaining it. The 
present restriction of the right to immedIate possession 
1n-Seotion 14 of Article I ot the California Oonstitution 
to any right of way or lands to b. used for reservoir 
purposes is based on a sound recosnition of the unique 
prob1 .. s or land assemblage for such projects. It is 
sugsested that the same problems to the same extent have 
not proven extremely troublesome in dealing with other 
types of land acquisition tor public use. Where problema 
have arisen, it is less chargeable to the Oonstitutional 
restriction of the rIght ot imm~ate possess10n than to 
adla1n1strat1ve lack of provision of sufficient lead time 
in Which to acquire necessary parcels. 

In any event, the Department's question as to the need for 
an expansion of the right of .immediate possession stems 
not sO much from outright opposition to such expansion, 
per se, than from the extreme difficulties presented by 
the remainder of the Commission's proposal Whioh it apparently 
feels necessary to make suoh expansion palliative to property 
owners' interests. Conceptually, the Commission has stated 
this ooncession as follows on page 55 ot its tentative 
recOllllllendation: 

"From the propel'ty owner's point of 
view, it reasonable notice is siven 
before dispossession ana if pro.pt 
rece1pt of the probable cbmpensatlon 
for the property is aS8ured, posses-
8ion prior to judgment frequently 
will be advantageous." 

The Department feels it is utopian to believe that JU8t 
compenaat10n can be assured under the judicial syste. 
short of a full tr1al on the issue. Therefore the 
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Commission's proposed liberalization of the information 
g~ven to the owner supporti~ the agency's deposit of 
probable Just compensation (Section 1255.0l0(b) and 
1255.020) as well as its "open-endedft invitation to 
condemnees to challenge the sufficiency of the deposit 
as amounting to Just compensation (Section 1255.030) and 
the relaxations of former restrictions on the withdra .. l 
of the deposit of probable Just compensation which were 
provided to protect public funds (Sections 1255.210 through 
1255.280) simply will fall short of accomplishing the 
utopian end intended that probable Just compensation will 
equate to the final result reached after a trial of that 
issue in the courts. Rather, the results of these changes, 
in the Department's opinion, will result in an increased 
load of litigation for the court system, a non-productive 
wastage of public funds in the administrative processing 
necessitated to process deposits of just compensation 
where the condemnor desires to take immediate possession 
of the property, and the loss of public funds due to the 
laok of adequate safeguards for the return of withdrawn 
deposits, incr .... ed beyond the final result of Just compensa
tion as reached in the courts. It is the Department's 
position that if the right of immediate possession is 
expanded to other takings than right of way and reservoir 
takings, Buch expansion alone will create difficult problems 
of court adm' nistration as well as the magnification ot 
problema dealing with administrative prooessing of suoh 
orders of possession and with the problem of reoove~ of 
deposits artifioia1ly increased beyond the levels of just 
compensation ultimately determined in the eminent domain 
litigation. '!'herefore, the Depart1Ient feels that if the 
right of ilJlDediate possession is to be expanded, current 
procedures conoerning deposit of probable Just oompensation 
to secure such orders and to protect pub1io funds depOsited 
to secure such orders must be retained, at least until the 
impact of such expansion of the right to other tald.ngs can 
be assessed. In this regard the Department respectfully 
calls the attention of- the Commission to correspondence 
sent to them by Riohard Barry, Court COIIIIII1ssioner for 
the Superior Courts in Los Angeles-County, dated November 24, 
1970, wherein Mr. Barry urged the Commission as follows: 
" ••• do not recommend legiUation that will burden the 
courts •••• " The combinatioD of the provisions of 
proposed Sections 1255.010 through 1255.030 will aBsuredly 
result 1n an 1ncreased burden on the courts. Proposed 
Section 1255.010(b) requires that before a deposit 1s 
made the condemnor must have a qualified expert prepare 
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a statement of valuation data comporting to that required 
by Section 1258.260. The data required by Section 
1258.260 was a list of data originally compiled to be 
appropriate for by the to an em1nat 
domain action nowhere else 
does the the statutory scha.. 
adopted by appear as clearly as here. Since 
mqst condemnors apply for orders of immediate possession 
on or about the date of filing of the action in eminent 
domain, the Commission's proposal in effect requiree such 
condemors to be as prepared on the date of flling as to 
all the multitudinous 1ssues involved in the ascertainment 
of Just compensation as was previously required of them 
only 20 dqs before trial. Such a requirement is not lllade 
of the property owner. aat the property owner is now 
provided the advantage of the complete administrative 
effort and expense called for in preparing such an extensive 
statement of valuation data as necessitated by the Commission's 
proposal as an inducement to accept the clear inVitation 
set forth in proposed Section 1255.030 to move ("at any 
time H) for increases in deposits of the probable amounte 
of Just compensation. 

Section 1255.030 then goes further by way of making this 
invitation even more attractive to make successive attempta 
to have deposits increaaed by provlding that if the &mOunt 
of auch an 1nereaaed deposit ia not actually depoaited 
within 30 days it will be treated as an abandonment 
entitling the defendant to litigation ~ensea and damages 
aa provided in Sections 1268.610 and 1268.620. The 
oomplete one-sidedneas of this entire scheme, in aid of 
the utopian search tor arrival at Just compensation before 
trial, appears in subsection (0) of proposed Seotion 1255.030 
which enoourages the owner who wishes to aocept the Com
mission's attractive invitation to challenge the amount of 
Just compensation depoaited by the condemnor to immediately 
withdraw any suoh inoreased amount deposited. Upon such 
withdrawal the Commission's proposal precludes the court 
from redetermining the &IIIount of probable Just compensation 
to be less than the amount withdraWn (but of course no such 
balancing constraint is provlded on the court to a 
determination that sald &IIIount is sreater than the amount 
previously withdrawn by the owner). 

The net result of these proposals cannot help but 
greatly increase the amount of court time utilized in 
pretrial motions to increase the amount of' probable Just 
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compeneation deposited to secure necessary orders of 
possession as well as increase the administrative costs 
imposed on condemnors by the necessity in eaoh and every 
case to prepare the extensive list ot valuation data oal1ed 
tor under proposed Section 1255.010(b}. This result would 
be insured regardless ot any expansion ot the right of 
possession to takings otharthan tor rights ot way and 
reservoir PUl'Poses. Such expansion can be expected to _ 
result in a "population explosion" of such pretrial motions 
tor increases in depOSits to secure orders for immediate 
possession. As a reau1t of such pretrial aotiviths on 
the part ot owners, in many cases the resultant amounts 
increased to refleot determinations by overworked courts. 
operatinS under severe evidentiary and time constraints, 
will eventually tuztn out to be areater than the amounts ot 
Just compensation determined atter the deliberate and 
careful consideration of all the evldance pertinent provided 
at trial. Thus, in a signifioant number ot cases, the 
pl'Operty owner will have available to hila for withdrawal 
aaounts in excess ot that to which he will ultimately be 
entitled. SUch a result would seem to call tor a strengthen
ing rather than a weakening of'· previous statutory safeguards 
concern1ns Pl'Otection of' tax funds deposited to secure 
necessary orders ot possession. att the recoaanendationa . 
appearing under Artlcle 2 of the COmmissionls recommendations 
weaken rather than strengthen such safeguards. 

The Department urges a continuation of the current provisions 
of Code ot Clvil Prooedure Section 1243.7(e) to the eftect 
that it personal service of an application to withdraw 
a depOllit cannot be made on a party having an interest 
in the Pl'OPerty, the plaintitf' may object to the withdrawal 
on that basis. The deletion of this provision under the 
current recomaendation ot the Commission deprives the 
agency ot all of' its power to proteot the pub1io rands 
entl'Usted to it. Without the unserved party betore the 
court, the "ease" which the Commissionls tentative . 
recommendation purports to find in demonstrating his lack 
ot interest in the property 18, in rea1ity-, ot 8IIIa11 
protection for such funds. Any protection by way of the 
eourtls d1SCretlo~ power to provide a bond or to limit 
the amount or wIt we1 11kewise may provide no real 
protectlon to these funds in the event saoh party later 
appears with Bubstantial claims on the amount of just 
compensatIon. At the Commission's hearings, the Depart
menUs representatives took note of the lack of any concrete 
evidence that the presence of currently provided statutor, 
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protect1ons acted in any signif1cant manner to obstruct 
or delay leg1timate requests for withdrawal by owners. 
Indeed, the Department's experience has been thlt the 
very presence of such statutory protect1ons hae tended 
to limit property owners' demands for withdrawal to a 
reasonable basis. which in the great major1ty of cases 
can be handled by stipulat10n rather than necess1tating 
the util1zat1on of court time and resources. 

The changes 1n present law-proposed in Sect10n 1255.280 
to delete the requirement that a withdrawee pay interest 
on the excess of probable just compensation withdrawn 
over the final determination on this amount after trial, 
as well as to prov1de up to a year's stay on luch return 
to the condemn6r, s1mply enhances the 1nvitation extended 
to owners to both seek increased deposits of probable 
just compensation and to encourage withdrawal. '!'he Depart
ment objects to such changes 1n present Itatutory prOVilions, 
whim provisions tend to reatrtct the utllitl&tion by owners 
of such procedures to a reasonable and pwdent bads and 
level. 

Aside from the Department's above-expreased reservations 
concerning the baB1c Icheme iz:merent in the proposal 
inviting and encouraging challenges to the amount depol1ted 
as probable just compensation as well al withdrawal of lame 
and deleting adequate safeguards to the public moniss 
involved now provided by law, the Department further objects 
to those recommendations which may be seen by the Commission 
as dependent on the adoption of the above-referenced ill 
advised scheme. '!'hus, the provisions set forth in proposed 
Section 1255.460 allowing the condemnor to take pOllelsion 
after withdrawal by the owner of any portion of a deposit 
of probable jUlt oomp.nsation made parluant to prOpoled 
aection 1255.010, which depoait may. in turn, have an effect 
on the date of valuation under proposed Sections 1263.110, 
1263.140 and 1263.150, are not seen by the Department aa 
Buffioient beneficial -inducements to cause it to waive 
its objection to the more seriORI disadvantagel presented, 
BI set forth above, to the entire basic soh... underlying 
these recomaendationl as to deposit of probable jUlt 
compeneetlon before judgment. 

In addition, the Department has strong objections to prepoaed 
Section 1255.420, which allows a trial court to stay an 
order of possession on the basis or substantial hardship 
to the owner unless the plaintiff "needs" posses81on ot 
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the property as soheduled in the order of possession. 
This provision, in addition to the expansIon of the time 
whlch must elapse between the service of an order for 
possession and the date of actual ~ossession from 20 to 
90 days (proposed Seotion 1255.450), all act in oonoert 
to make extremely unprediotable whether or not the real 
property necessary for construction will actually be 
available on the date requlred under the construotion 
contract. If it is not, damages III8.Y be olaimed by the 
contractor. resulting in a wastage of public funds. More 
often than not, such claims by the contractor are not 
ascertainable by the condemnor until near the end of the 
construction activity. Thus. evidence of the agencyls 
"need It for possession of the property wlthin the time 
specified in the order for possession may well not be 
available. in a form sufficiently satisfactory to the 
partioular trial court involved. at the tille the owner 
moves tor a stay Under proposed Section 1255.420. The 
Department IS experlence under present law has been that 
It provides both predictability as to when the property 
neceuary for the construction ot the pro.1ect can be 
reaaons.bly expected to be available to the contzoactor. as 
well as sufficient flexibility to take oare ot the rare and 
unueual hardship situation sought to be cured by the 
Commissionls recommendation. Under current law an order 
at 1mI1ediate possession is not self executing. To actually 
displace an owner from the property reqaires return to the 
court for a Writ of Assistance. It is the experience of 
the Departmentls counsel that at the hearing on application 
tor this writ the trial court Inval'1ably explores any 
legitimate hardship being experienced by the reluctant 
owner and utIlizes its Judicial di.eretion in alleviating 
any such hard.hip to the maximum extent practicable under 
the e1 tuatlon preseJltted to it. It seems unwille to the 
Department to attempt to alter the entire legal fabric 
relating to the power of courts to vacate orders of posses
slon. with all of the advantages of predictability inherent 
therein, for the purpose of reme¢ying the rare and unusual 
case of undue hardship to the property awner, especially 
where the Commission has before i~no evidence that the 
present law cannot accommodate to such unique and unusual 
situations. 

The lack ot balance in the current tentatlve recommendation 
in this area becomes evident when proposed Section 1255.450 
would delete that portion of present law provided to 
remedy unnecessary wastage ot public funds in those cases 
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wbere the agency, on noticed motion, presents a oogent 
oase for possession within as short a period as three 
days from servioe ot the order for immediate possession. 
(Code of Civil Procedure Seotion 1243.5(c).) Certainly, 
in areas where complex land titles are involved and where 
immediate possession of unoooupied land, or even occupied 
land, will cause little if any hardship to the owner, the 
oourt should continue to have discretion to allow possession 
on les8 than 90 days' notioe where the laok ot ability 
to provide the oontractor with the nece8s&r1 property 
could expose taxpayers I funds to substantial wastage by 
MaY of contract cla\ms. 

'inally, as part of the package relating to depos1t of 
probable Just compensation and ob~ain1ng orders of 
possession before judgment, Sections 1255.040 and 1255.050 
are propoaed -- apparently on the theOl7 that the legis
lative experiments of other statea deserve a limited 
tryout in California (aee first sentence under heading 
ent1tled Pre II ent ait on Demand of Pr art Owner 
appear1ng on pages 0 en a ve ecomme a on • 
The discussion in the tentative recommendation goes on to 
Justify this recommended experiment on the basis that the 
clasaea ot cases selected to be covered represent areas of 
legitimate hardahip. The Department respectfully calls to 
the attent10n ot the Commission that since the enactment ot 
the Brathwaite bill, Government Code Sections 7260 to 7274, 
relating to relocation assistance, the incidence of litlga
tion on the acquisition of such properties aa covered by 
the classification written into proposed Section 1255.040 
has diminished to a point of practically nil. This is 
because these provisions as to relocation assistance, as· 
applied to such properties, have removed all the Ilhardsh.1plt 
aspects of such acquisitions. The lack ot litigation as 
to acquisit10n of auch properties demonstrates complete 
lack ot SUstification for legislative act10n. Insotar as 
the small proprietor 1s concerned, a similar eftect is 
evidenced in relation to the acquiSition ot property 
covered by the terms of proposed Section 1255.050. Insofar 
a8 such proposal covers more valuable proprietorships ot 
rental property, these owners, with the1r large resources 
to support litigation, may be expeoted to seize on the 
terms of proposed Section 1255.050 as·· a method of seek1ng~ 
by motions tor increase of deposit before trial# to expose 
the agency unable to meet such high levels ot deposits as 
an individual Judge may determine to be appropriate (in 
the l1mited time and on the limited evidence available to 
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him) to payment of the additional amounts provided in such 
proposal for failure to make suoh inoreased deposits. In 
summary, the Department respectfull~ suggests that there is 
aimply no demonstrated need on any hardship" basis for the 
provisions ourrently forwarded in proposed Seotions 1255.040 
or 1255.050, allowing owners of these clas8es of property 
to demand high, prejudgment deposits of probable just com
pensation from condemnors Which are subjeot to severe 
penalties it such demands oannot be met. 

Post Judgment Procedure 

While not greatly affected thereb7 the Department questions 
the Wisdom, of the deletion by propo8ed Code of Civil 
Prooedure Section 1268.010 of the current provision in 
Code of Civil Procedure Section 1251 which allows the state 
or pub11c corporation condemnor a year to market bonds to 
enable 1t to pay judpel1t. Such dtlet10n IIIl1 threaten 
lII&Il7 needed P'lbl1c projects proP08ed to be funded by 
responsible local and State agenci.s which dO not have 
imaed1a.tely available to theIR ual1l111ted funding. It 1s 
unlikely that local governments could reasonably prevail 
on their electorates to authorize bond issue8 htgb enough 
to cover the worst result that oould po.sibly ensue trom 
oond-.nation llt1pt1on whioh might be nece.s&17 to aoquire 
the land tor an otherwise worthy and needed local project. 
However, under the proposed deletion of the current 
statutory.' proviB1on for bonding to cover an ,increase in 
estimated land costs after trial, this would .eem to be 
the only protect1on such a condemnor would have against 
exposure to tap11ed abandonment and the considerable 
penalties involved therein (see proposed Sec~ion 1268.610) 
following such a result. Since a judgment in condemnation 
draws interest at 7 per cent from date of entr)', the 
plight of the owner having to wait as long as a year to 
actually receive the judgment -..ant plus 7 per cent 
interest appears not quite as onerous a. represented 1n 
that p~ion ot the Commissionls recommendation which 
recommends 4eletion of the one-year period to sell bonds 
to cover the cost of U1 unant1c1pated high award (Tentat1ve 
aecOlllllendatlons, page 65). 

The Department objects to proposed Sect10n 1268.610 and 
spec1fically the broad definition of "litigation expenees" 
contained 1n portion (1) thereof. Portion {2} ot this 
proposal delineates the tradit10nal recoverable spec1fic 
expenses in caae of abandonment or other cases where more 
than pure lesal costs are recoverable trom the condemnor --
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i.e., attorneys' fees, appraisal fees and fees for the 
services of other experts. The Commission's proposal 
would make recoverable, in addition to these specific 
ascertainable things, a broad, open-end category of 
"expenses" 11mited and def1ned only by the extent of the 
claimant's imagination and the liberality of the particular 
trial court called upon to determine what items the 
Legislature had in mind in enacting subsection (1) of 
proposed Section 1268.610. The Department particularly 
obJects to that portion of proposed Section 1268.610 
that makes such liberalized and expanded "litigation 
expenses" recoverable in the event of any involuntary 
dismissal of a condemnation action. Often, under present 
practice, where so-called "involuntary" di8111ssals do not 
c~ with them the extreme penalties proposed in Section 
1268.610, the "aging" of a case past the two-year period and 
other time oonstraints set forth in Code of Chil Procedul'e 
Section 583 is voluntarily assented to by both sides 80 that 
time is made available to work out unclear title or other 
legal or appra1sal problems inherent in II&ny eminent domain 
cases. It is not unusual that stipulations for extension 
of the five-year period provided for by Code of Civil 
Procedure Section 583(b) are deemed advantageous to both 
sides in an eminent domain proceeding. The COmmission's 
proposal that any involuntary dismissal achieved by the 
owner under Code of Civil Procedure Section 583 carry with 
it substantial monet@rY awards bY way of reo overy ot 
"litigation expenses" w111 undoubtedly oaU8e a oessation 
of the above described salutary praotice as well as create 
the temptation to engage in much game playing for the 
very purpose of creating a situation where an involuntary 
dism18sal tor delay 10 trial under the provision ot some 
portion ot Section 583 be created so that the substantial 
financial awards stemming therefrom under the 0Ollllll1s81on' s 
proposal may be realized (in addition to the Just o~ensation 
tor the property which l1li»' well have to be condemned agaih" 
by tiling another action). 

The Department obJects to proposed Section 1268.260 as 
a total, unl1mited, open-ended indemnity provision for 
owner reo overy of damages caused by possession of the 
oondemnor in the event a prooeeding is either voluntarily 
or involuntarily dismissed for any reason or there is a 
final Judgment that the plaintiff cannot acqu1re the property. 
All of the Department's ca.aents concerning the policy 
disadvantages of such liberal reo over, prOvisions beims 
attached to "involuntary" d1sl118sals above set forth in 
response to proposed Section 1268.610 apply 1n spades here. 
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The cumulative effect of the provisions in Sections 
1268.610 and 1268.260 could approach an unoonscionable 
level. Certainly it would not appear to be in the publio 
interest to provide such a measure of compenaation Which 
could well exceed the amount of just compensation Whioh 
would have been awarded the owner had the aotion proceeded 
under the complaint in eminent domain fUed. The COIIIIII1ssion 
should have its ataff re-atudy and speoify and limit the 
items for Which the owner be reoompensed under the situation 
sought to be covered by proposed Section 1268.620. Such 
a list would be a responsible approach to the problem 
and carry with it the advantage of prediotabUit1. allowing 
publio agencies to make reasonable judgments as to the oo.ts 
of various alternatives available to them. suoh as the 
voluntar,v abandonaent of a proposed aoquisition under the 
provisiona of proposed Section 1268.010 or under present law 
as embodied in Code of Civil Procedure Seotion 1253. 

The Department objeots to that portion of 1268.710 whioh 
deletes the provision of present Section l254(k). providins 

• that Where a defendant obtains a new trial and doe. not 
obtain a result greater than that originally awarded, the 
cost. of the new trial may be taxed against him. Again, 
the ba.is of this objection is simply that it removes 
all oonstraint enoouraging the extrcise of prudence on 
behalf of the property owner and his attorDBJ in seeking 
Judicial remedy. 

The Department obJects to the complete removal ot disoretion 
from the appellate oourt in awarding oosts on appeal as 
proposed in Seotion 1268.720, and particularly in the 
situation where the oondemnation suit i. utilized by 
olaimants to the property to resolve a title dispute. The 
Departaent recommends that where the issue of title is 
involved on the appeal, the disputants should bear tbtlr 
own oost. of obtaining a resolution of suoh an issue. 
While the Department agree. that in recent :rears the trend 
haa been to award the property owner his oosts on appeal, 
whether appellant or respondent, and Whether he prevails or 
does not prevail in the appellate court, it fe.1s that the 
les1slative branoh of government should not invade the 
provinoe of the Judicial branch by attempting to destroy 
the use of Judicial discretion in individual oases to 
apportion appellate oosts as Justioe in tha~ particular 
case may warrant. 

This concludes the oomments of the Department of Transpor
tation on the LA. Revieion Comm1ssionlsProposed Tentative 
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Recommendation dated January 1974. Tbe Department continues 
to stand ready to render any assistance requested by the 
Commission 1n aid of its eftorts to tultill the legislative 
mandate that the Commission tormulate any revisions to 
Condemnation Law and Prooedure deemed by it as desirable 
and necessary to safeguard the rights or all parties to 
such proceedings, 

Sincerely, 



Memorandum 74-38 
EXHIBIT II 

MINUTES OF THE STATE BAR COMMITTEE 

ON GOVERNMENTAL LIABILITY AND CONDEMNATION 

(June 15, 1974) 

The statewide Committee meeting came to order 
on June 15, 1974, at 9:30 A.M., at the San Francisco 
State Bar Headquarters. There were in attendance: 

JA:v1ES E .• TEFFERIS, Vice Chairman 
JERROLD A. FADEM, Secretary 
TH01-tAS G. BAGGOT 
MAGFY ENGEL 
JOHN P. HORGAN 
JESS S. JACKSON (9:40 A.M.) 
ROSCOE D. KEAGY 
JOSEPH A. MONTOYA 
CARL K. NEt-ITON 
GARY RINEHART 
ROGER M. SULLIVAN 

And there were abse?t: 

THo/4AS M. DANKERT, Chairman 
ROBERT F. CARLSON 
PETER W. DAVIS 
RICHARD L. HUXTABLE 

.-,' 12 --I ~09G 

Pat Remmes, liaison with C.E.B. was not present. 

The Committee approved the minutes of the pre
vious meeting. 

The Committee considered legislation proposed by 
the Law Revision Commission. 



§1240.230. Burden of Proof (March 18, 1972, Minutes, p. 2) 

The Commission recommends 7 years as the time 
for future use to justify a present taking. The Committee 
had favored 5 years. 

No action was taken. 

§1240.340. Substitute Condemnation (March 18, 1972, 
Hinutes, p. 3) 

Newton moved to recommend disapproval of the 
Commission proposal except where there was consent of the 
owner of the substitute property. 

Sullivan seconded. 

Mr. Jackson joined the meeting. 

Passed 9 votes to 1. 

Reason - The owner of the SUbstitute property 
would have his property taken by eminent domain for a 
use which was not a public use under the Constitution. 
This was felt impermissible except with the owner's con
sent. 

Baggot moved that if the Law Revision Co~is6ion 
did not respond favorably to the Committee's recommenda
tions, that the Committee communicate with the Board of 
Bar Governors requesting the Governors adopt the Committee 
position. 

Keagy seconded. 

Passed unanimously. 
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S1240.350. Substitute Condemnation for Utility Service or 
/I_ccess to Public Road (March 18, 1972 

Minutes, p. 4) 

No action was taken as it was felt the Law 
Revision Commission if pursuaded by the Committee's 
recommendation on §1240.340 could make conforming amend
ments. 

§1240.650. Use by Public Entity More Necessary Than Use 
by Other Persons (March 18, 1972 Minutes, p. 4) 

Newton moved to approve the section as proposed 
by the Commission. 

Rinehard seconded. 

Passed 9 to 1. 

§1255.240 (formerly S1255.050). Conflicting Claims to 
Security Deposit (May 20, 1972 Minutes, p. 2) 

Newton moved to recommend amendment to make 
prov~s~on of a bond mandatory by substituting the word 
"shall" for "may". 

Horgan seconded. 

Failed 2 to 8. 

§1255.4l0. (formerl §1255.2l0). Order for Possession 
pr~or to Judgment tlay 20, 972 Minutes, p. 3) 

Hewton moved to amend "to add to subparagraph (a) 
"Plaintiff must show an actual need as of the effective 
date of the requested order of possession:' 

Sullivan seconded. 

Passed 6 to 4. 



Reason - Possession should not be given without 
a showing of a needas of the time possession is being 
taken. 

Repeal of CCP §lOOl (September 16, 1972) 

Newton moved to recommend retention of §lOOl. 

Keagy seconded . 

. Unanimously passed. 

Reason - The section was felt to serve a uti
litarian purpose and in the collective experience of the 
Committee membership had not been subjected to abuse. 

§1240.l20. Taking Property' to Make Effective Use of 
Other Property with Power to Grant Out Subject 
to Reservations (September 16, 1972 Minutes 

p. 6) 

Newton moved to recommend disapproval. 

Baggot seconded. 

Unanimously passed. 

Reason - This was felt to be a taking not for 
a public use and several committee members had experienced 
abuse Of the power of eminent domain being used in takings 
"for reservations as to future use". 

§l263.220. Business Equipment (August 24, 1973 Minutes 
p. 5) 

Sullivan moved to substitute "personal property 
designed for business purposes located" in place of 
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"equipment designed for business purpose that is 
installed" . 

Jackson seconded. 

Passed unanimously 

Reason - "Equipment" was felt to be capable of 
being interpreted more narrowly than "personal property". 
"Installed" was felt to be capable of narrower interpre
tation than "located". 

The Committee felt this salutary recommendation 
should be given full effect and as little opportunity as 
possible proyided by language choice for narrowing its 
effectiveness. 

§1263.620. Work to Protect Public from Injury (August 24, 
1973 Mi~utes, p. 11) 

Sullivan moved to strike the word "other". 

Newton seconded. 

Passed unanimously. 

Reason - It was felt that the salutary purpose 
of this section should be extended to the property itself, 
as well as to other property. 

§1263.240. Improvements after Service of Summons 
(August 24, 1973 Minutes, p. 11) 

Baggot moved to recommend 'disapproval unless 
all of (c) is deleted except for the first sentence. 

Sullivan seconded. 

5 



Passed unarJl.mously. 

Reason - The committee approves of a court being 
empowered to permit good faith improvements and feels that 
the limitation in the sentences recommended to be deleted 
shoUld not be enacted as they limit the scope of the basic 
idea of the section. 

§l245.250. Conclusive Effect of Resolution 

Fadem moved that resolutions of necessity be 
subject to the same judicial review for fraud or collusion 
as any other governmental action. 

Baggot seconded. 

Passed 7 to 3. 

Reason - Our most fundamental concept of govern
ment calls for no governmental action being free of the 
check and balance of review by the judiciary. The Committee 
recommends reviewability of resolutions of necessity only in 
the narrow, but not infrequent, situations where resolutions 
of necessity have been tainted by fraud or collusion. 

Grave miscarriages of justive have occurred 
because of the conclusive nature of necessity. Recent 
events prove that no branch of government is free from mis
conduct and no governmental activity should be free of 
judicial review . 

• 

§l26B.l40. Withdrawal of Deposit 

adding 
was no 

Sullivan moved that the comment be augmented by 
that this is an alternative procedure where there 
right to an order of poss,ession. 

Jackson seconded. 

Passed unanimously. 
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S1263.110. Date of Valuation (August 24, 1973 Minutes 
p. 3) 

Fadem moved that the date of value is the date 
of trial or ~he date of deposit, whichever is sooner. 

Baggot seconded. 

Passed 9 to 1. 

Reason - Tying value to a past time works 
against the owner in a market in California which has for 
a generation now been generally rising and which in the 
current picture is inflationary. 

It is always difficult to find the latest sales, 
which tend to be the higher priced ones. This is a 
penalty in itself as to the owner, but unavoidable. But 
valuing the property at a time before it is taken is· 
avoidable. 

An Owner should have his property valued as 
close as possible to the time that the owner actually 
loses his property. Under the statutory scheme proposed 
by the Commission, the date of trial most closely approaches 
this, or where there has been an order of possession, the 
date that there has been a deposit which permits the owner 
to withdraw his compensation substitute for the property 
seemed to most closely approach the ideal. 

SI263.320. Fair Market Value (August 24, 1973 Minutes, 
p. 6) 

Fadem moved ·that the definition of market value 
be retained in its present form with its reference to 
"the highest price". 

7 



Keagy seconded. 

Passed unanimously. 

Reason - The power of eminent domain is a drastic 
one generally contrary to our fundamental concept of the 
right of ownership of private property. Yet, we must recog
nize that the common good requires that property be taken 
under certain circumstances. 

But where private property must be taken, it 
seems that the definition in use in California for nearly 
a century, that the owner receive the highest price that 
his property would have brought is most comformable with 
the spirit of the just compensation clause of the Consti
tution. 

Additionally, an owner deprived of his property 
at an arbitrary date determined by the condemnor may well 
have irretreivably lost an expectancy of gain. There 
are many intangible losses when property is taken from an 
owner, such as the cost of acquiring a new property, and 
the application of entrepreneurial or personal time to 
the search for an adequate substitute property. These 
losses are uncompensated and are a further reason why the 
owner should receive the highest price his property would 
have brought on the date of value. 

§1263.5l0 Goodwill Loss (August 24, 1973 Minutes, p. 10) 

Fadem moved that the Committee recommend that 
"going concern value" should be substituted for "good
will" • 

Sullivan seconded. 

Passed 7 to 3. 

Reasons - "Goodwill" a"d "going concern value" 
are not synonomous. It is the "going concern value" 
which is lost and therefore should be the measure of 
compensation. 

8 



§1268.320. Date int€rest stops (May 17, 1974 Minutes, 
p. 9) 

Fadem moved to modify subsection (a) and (b) 
that deposit does not stop interest if there is a challenge 
to public use and no withdrawal Qccurs. 

Sullivan seconded. 

Passed unanimously. 

Reasons - Ther.e are cases such as Morris v. 
Regents wherethere are legitimate questions of the right 
to take which are forced to be waived for the owner to 
withdraw the deposit. This in effect, either forces the 
owner to accept a year's long loss of return on his award, 
or give up his right to challenge the constitutionality of 
the taking. 

Putting an owner to such an election is incom
patible with the rights of the individual. 

§l263.3l0. Measure of Compensation (August 24, 1973 
Minutes, p. 6) 

Jackson moved to insert "just" as the first 
word of the section and to insert "normal" as the second 
word of the second sentence of the proposed sentence. 

Sullivan seconded. 

Unanimously passed. 

Reasons - The word "just" is felt to make clear 
the philosophy of justice to the owner whose property is 
taken. 

The word "normal" is recommended because there 
are cases where market value is not available as a test. 
Particularly, this is true where a property is a unique 
one. There, recourse must be had to ancillary tests such 
as cost of reproduction. 

9 



S1268.3l0. Date interest commences to accrue (September 28, 
1973 ~.inutes 
p. 8) 

Jackson moved to delete the word "legal". 

Baggot :3econded. 

Passed 7 to 3. 

Reason - The leyal rate of interest of 7% does not 
represent just compensation at this time. This has been 
the situation since 1970, may continue for an indefinite 
period, and may occur in the future. Therefore the market 
interest rule adopted in In rc Manhattan Civic Center Area 
229 NYS 2d 675 and State of New Jersey v. Nordstrom, 253 Atl 
2d 163 of using theJmaiket rate of interest where it exceeds 
the legal rate seems necessary to make compensation just. 

Sullivan moved that the Chairman write to the Board 
of Bar Governors that the matters raised by its letter of 
January 10, 1974, are deemed of great importance and are not 
being neglected by the Committee. The matter of indemnifi
cation for loss in value resulting from interference with 
owner's use of the land will be the topic of the next meeting 
of the Committee. 

Keagy seconded. 

It was unanimously passed. 

The meeting was adjourned at 2:00 P.M. 

fully submitted, 

,r~~~ ~I ___ ' 

FAD EM 
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July 1, 1974 

California Law Revision Commission 
School of Law 
Stanford, California 94305 

Attention John H. DeMou11y 

Gentlemen: 

Re: Tentative Recommendation Relating 
to Condemnation Law and Procedure 

O. IIIc:H .... "O IrUDOI.. .. 

At the time that you transmitted copies of your 
tentative recommendation relating to The Eminent Domain 
Law, you offered the recipients an opportunity to reView 
and comment upon your recommendations. We are still in 
the process of reViewing the tentative recommendations. 
HoweVer, we submit the following comments at this time. 

According to Article I, Section 14 of the California 
Constitution and your proposed revision thereof, private 
property shall not be taken or damaged for public use 
without just compensation having first been made to or 
ia1d into the court for the owner. We emphasize the words 
for public use" because it appears that some of your 

recommendat1ons are not directed toward compensation for 
public use but rather are an attempt to place the owner 
in a better position than prior to the taking by the 
public entity. Except for the prohibition against dl.1A1 
recovery, we note the limited discussion of relocation 
assistance provisions which would obviate the need tor 
some of the changes recollllllended by you. As you have 
recognized by your numerous code change recommendations, 
eminent domain law is not in a vacuum. Acquisitions by 
public entities involve satisfaction or completion ot 
environmental impact statements, planning commission 
findings and relocation assistance requirements as 
conditions precedent to such acquisitions. Even under 
your proposed constitutional amendment there is no 
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requirement for payment for business good will, unexercised 
options or certain future interests since none of these would 
be "used" by the public entity for its public purposes. 

Some specific comments: (Unless otherwise indicated, 
all references are to the proposed eminent domain law.) 

1. (§ 1240.410) For remnant 
acquisi that if the owner is allowed 
to show that the condemning agency has a reasonable and 
economically feasible means to avoid leaving the remnant, 
he should be precluded from putting on evidence of severance 
damages in excess of the cost to cure or the cost of the 
solution. 

2. Method of comtensation. (§ 1263.410) We agree with 
the Commission's posi~on that the present aPPtroach to valuation 
be retained rather than the "before and after' method. The 
before and after method might preclude the deduction of special 
benefits from the damages. 

3. Establishment of the date of value. (§ 1263.110, 
1263.120) Retention of the present method of establishing the 
date of value with the modification provided by the deposit 
of the probable amount of compensation in court appears to be 
equitable to both owner and condemning agency. 

4. Divided interests! compensation therefor. (§ 1265.010 
et seq.) We woUld object 0 any compensation ot an interest 
unusable or not acquired by the public entity on the grounds 
that it is neither required by the Constitution nor is it 
logical. The condemning agency should be required to pay 
only for the total usable interests which it seeks to acquire. 
This would preclude compensation for any interest in excess 
of or in addition to the unencumbered fee. In the case of 
leaseholds the lessor's interest is diminished to the extent 
of the lessee's interest. Therefore, the total compensation 
paid to lessor and lessee should not be greater than the 
unencumbered lessor's interest. 

5. O~tions. (§ 1265.310) Because the holder of an 
unexercise option has ample opportunity to provide for the 
happening of an eminent domain proceeding involving the real 
property subject of the option and because the option holder's 
interest is in no way usable by the public entity and is not 
property IItaken or damaged for public use" and is not "an 
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interest in the property" subject of the option, there is no 
basis for compensation being paid to the option holder. To 
afford the holder of an unexercised option the right to 
compensation is to take away from the nature of the option 
the aspect of chance. The nolder of an option is not finnly 
convinced of the value of the property and therefore takes 
an option which binds only the potential seller of the 
property but not the potential buyer. The proposed change 
in the law establishes a presumption of value for the option 
which may not be warrant~d. There are ample protections 
available to the holder of the option under existing law 
to obviate the need for the proposed change. We strongly 
object to this proposed change. 

6. Future interests. (§ 1265.410) For reasons similar 
to the reasons stated in our objections to compensation for 
options, we would also object to compensation for any interest 
which is not vested prior to the commencement of the proceeding. 
To allow compensation for a future interest assumes that the 
necessary fact and legal questions have been answered to 
arrive at the conclusion that the interest is, in fact, a 
future interest as opposed to a condition or covenant. 

7. Improvements. (§ 1263.260) In those situations 
where the owner is removing improvements and the condemning 
agency is paying for removal and relocation, the agency should 
not also be required to pay the value of the real property 
sought to be acquired as though improved. 

8. Loss of ~OOd will. (§ 1263.510) Because the property 
owner appears toe adequately protected under the relocation 
assistance provisions of the Government Code and because there 
appears to be no constitutional requirement for compensation 
for the loss of good will and because it is logically not 
sound since it is not an interest acquired for public use, 
we object to the inclusion of loss of good will as a compensa
ble item in eminent domain proceedings. We recommend that it 
be deleted. In the alternative, we recommend that relocation 
assistance provisions of the Government Code conflicting with 
the proposed law be repealed concurrently with the adoption 
of such proposed law. Also, since the method of valuing 
"good will" is different from the lI!ethod applied to the 
valuation of the property sought to be acquired, the triers 
of fact will be confused and the condemnor prejudiced by 
admission of improper evidence insofar as valuation of 
the subject property. 
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9. p1eadi~. (§ 1250.310) We concur in the 
recommendatlont the complaint be accompanied by a map 
or plat depicting the property interests sought to be 
acquired and its relation to the project for which acquired. 
This would be applicable to all cases, not just those in 
which a right of way is sought to be acquired. The providing 
of the map should put on the defendant a duty of further 
inquiry with sanctions for failure to do so. 

10. cross-comKlaint claim requirement. (Proposed CCP 
§ 426.70) We woul object to the reliXitlon of the rules 
regarding the filing of a claim as a condition precedent to 
the filing of a complaint or cross-complaint against a public 
entity. Relaxation of the claim statutes would generate 
specious litigation. The property owner is already adequately 
protected under the claim statutes since he need not wait for 
an eminent domain proceeding to be filed in order to assert 
any valid claim against a public entity. If there has been 
a taking or damaging of property by some act of the public 
entity, the property owner whose property is taken or damaged 
need not wait for an eminent domain proceeding before filing 
an action after a claim for such taking or damaging. 

11. Verification of pleadings. (§ 1250.330) We have not 
determined the impact, If any, on the proposed changes relative 
to verification of pleadings. However, we would suggest that 
the property owner be bound as to his allegation of value and 
damages in his answer. (We vbject to the deletion of the 
value requirement in the answer as proposed by the Commission.) 

12. Amendment of t1eadiras, (§ 1250.340) The requirement 
of the subsequent adop ion 0 a resolution of intention to 
increase the extent of the property sought to be acquired is 
logically sound. The mandatory requirement for payment of 
compensation for partial abandonment is not necessarily 
logically sound. For reasons which will be discussed under 
the section dealing with the abandonment costs, we believe 
some latitude should be allowed to the court to allow costs 
or not in order to stimulate negotiations between the parties. 

13. Possession ~tior to jUdfient. (§ 1255.410 et seq.) 
We agree that the rI t of immed\ate possession by a public 
entity should be expanded beyond that which is now allowed. 
We recognize that a constitutional amendment will require 
time. 
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14. Amount of de~osit. (§ 1255.010 et seq.) Your 
proposal requires tha the security deposit be determined 
on the basis of an appraisal and that the defendants be 
advised of the making of the deposit and the basis for the 
deposit. This is another feature which duplicates the 
relocation assistance provisions in the Government Code. 
As is stated above, we recommend deletion of your proposal 
or repeal of the relocation assistance prOVisions concurrent 
with the adoption of your proposal. The provisions for review 
and change of the security deposit should be limited because 
of the potential for abuse. 'The interest recovery provisions 
of Section 1255.280 should be clearer. 

15. preiudgment deposits. (§ 1255.040) The prejudgment 
deposit prov sions recommended by you appear to be equitable. 
However, this is another instance of duplication of relocation 
assistance provisions. It is recommended that either the 
relocation assistance provisions be repealed concurrent with 
the adoption of your proposal or, in the alternative, your 
proposal regarding prejudgment deposits be deleted. 

16. Exchange of valuation data. (§ 1258.010 et seq.) 
The present procedures tor exchange of valuation data under 
Code of Civil Procedure Section 1272.01 and following are not 
as adequate as they might be. The exchange occurs too close 
to the date of trial to be worthwhile. Issues which are raised 
in the exchange and which are properly the subject of discovery 
cannot be narrowed through such discovery prior to trial. In 
addition, those cases involving the owner witnesses result in 
an unfair burden being placed on the condemning agency since 
the courts are reluctant to preclude an owner from testifying 
even though he has failed to reply to the condemning agency's 
request for a list of expert witnesses and statement of valua
tion data. Conceding the owner's right to testify, nevertheless 
he should not be allowed to put on any valuation data which 
should have been included in a statement of valuation data. 
We agree with your comments to Section 1258.250. Since your 
proposal also encompasses the Evidence Code sections relating 
to eminent domain proceedings, you should probably include 
recommended amendments to the Evide~ce Code Which would 
clarify any distinction between the owner witness and expert 
witness and what is required of each in terms of testimony 
and bases for testimony. The recommendation for the demand 
and exchange of valuation data at a time earlier 1n the 
proceeding is recommended. An attempt should be made to 
promote mutuality of exchange. 
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17. Burden of proof. (§ 1260.210) It 1s recommended 
that the present lAW With :reg~.rd to the burden of proof as to 
compensation remain a~ is, w:l+h the defendant. In practice, 
juries do not appear to be cognizant of the burden. However, 
we do not wish to add to the real burden which is faced by all 
condemnors. 

18. Valuation evidence. (Proposed Evidence Code § 813) 
Because of the potentIal for abuse in permitting a representative 
of the corporate defendant who is not other~se qualified as an 
expert to testify in an eminent domain proceeding, we recommend 
against adoption of' any provision allowing testimony by a lay 
witness. Further, it; is suggested that the rationale behind 
allowing the owner to testify be examined and set forth in the 
Evidence Code as the conditions precedent for such owner to 
testify • 

. 19. com*arable sales. (Proposed Evidence Code § 816) 
Because of t e latItude In which the courts already have and 
which in practice results in the comparable sales provision 
of the Evidence Code being liberally construed, we recommend 
against any change.· Your proposal assumes that this wider 
selection of comparable sales will lead to more relevant 
evidence. However, the present requirements as set forth 
in the Evidence Code as interpreted by case law have resulted 
in a plethora of sales with their adjustments causing contusion 
of the valuation issues in the minds of triers of fact. 

20. Abandonment and dismissal. (§ 1268.510, 1268.610) 
Partial abandonment costs shouid not be mandatory and dismissals 
arising from out of court settlement by way of contract should 
not require the payment of costs to the defendant. We recommend 
against any proposals to the contrary since they work in an 
inequitable result against the condemning agency. The courts 
should be allowed discretion to allow costs and fees as the 
case warrants. 

We would be happy to discuss in detail our comments 
contained in this letter and any additional comments we may 
have relative to the proposed changes in eminent domain 
proceedings. 

Very truly yours, 

CQllUlt;y Counsel 

ec 
WCG:kv 

cc: Real Property Department 
Attn: R. J. Pfl1mlin, Director 



Memorandum 74-38 
EXHIBIT IV 

TEE C'LILOSOEI): aB' THE DOHAIN CONCEPT 

Analysis: "Research and legal problems solving within the Eminent 

Domain Law and procedure, Public Domain or r:ational 

Domain". 

Introduction 

The United states Constitution is the embr70 of the Domain Concept 

and procedure to make laws. 'l'he Fifth Amendment and the Fourteenth 

Amendment places restrictions on the state Courts, compensation with 

Administration of illigaUty of all practitioners. (See the 5th 

Amendment). All eminent lawyers cannot be dishonest persons. Tell me 

a person who is dishonest and I will answer he is no lawyer. He cannot 

be. Because tt~t person is careless and reckless of justice, the law 

is not in his mind nor in his heart. The law is not the standard and 

rule of his conduct. Public wrongs are not popular rights in embryo. 

The notion that' a business is clothed with a public interest and 

has been devoted to public use is little more than fiction intended to 

beautify what 1s disagreeable to the sufferel's. Proper does become 

(::itothed with a public interest when used in a manner to make it of public 

corraunity at large, without due process of law. 

Due process of law in each particular case means such an exercise 

of the powers of eovernncllt as the settled maxins of law permit and 

sanctions, and under such safeguards for the protection of individual 

rights. The love of wisdom will ascertain political pouer, and will 

help our rulers of law-states learn the true philosophy of laws. (5ee 

P. C. sections 182-subdi visions 1, ~ ,3,lt, 5,6,) Also see .l<'ourteenth Amen

dment of the U.S •• Constitution. 

These are my comments as I see them in Law, fact and opinions within 

the legal system. l'he DOlJlain Process is a decisional process and how 



process influences the sktlls needed to resolv,~ legal problems have been 

generally described in this book of (California Law nevision Commision), 

Conde~lation Law and Procedure. 

I will examine more closely the basic skills required to work with 

problems which may be resolved within the common law framework. 

1. 'i'he first is the doctr:tne of (Ltare Decisis). 

2. The second, the broader one is the doctrine of precedents that 
is, if a court within a similar leeal system has been previously 

considered and resolved a particular proble~ or problems, itts 
decisior:cs or decision are l·mrthy of consideration in resolution 
of future similar cases. 

This book dees not deal with the rules controlling this initial 

determination, because of it's quasi constitutional application of the 

law, and a change is needed. See sections 4-7 of the Civil Code. The 

right to take is a correct techn:i.cal defect in the philosophy of Eminent 

Domain powers. (.see page 7). Because the section 1001 of the Civil Code 

ststes in part "Any person may, without further legislative action, acquire 

private property for any use specified in sections. 1238 of the code 

of civil proced1~e by exercise of the power of Eminent Domain. Section 

.1238 stipulates the grcunds on which property may be condemned for public 

use, (Gee sub-sections 1 thru 22.) Also sections 1238.1 thru 1238.7 

See sections 1239 and it's !lubsections and 1;:1+0 and it's subsections. 

I agree with you onj (The adoption of the approach will eliminate the 

need for separate listing of public uses in the general Eminent Domain 

Law. (~ee page 28) 

Persons authorized to exercise power state Agencies. I agree with 

all respect to the delegation of conder.ma tion authority to State Agencies t 

(Part 1 and 2 see page 29). 

~pecia1 Districts. I agree with the general authority in the special 



Ustrict ,; ha v€ a sped.al phraseology in SOl~e ca ses. I note that 

the commision has been revic\'i8d these '3nabling statutes and concluded 

Hi th a quad. excepti on. 1)ecause tile omission of a grant in other 

statutes appears to be cone,ci.cm: le£islative decision. Accordinr,ly, 

~bsent any experie,:cc '~ha t :ler:lCn~;trates a need to grant the po,mr of 

~minent DOr:Ja~n to an~r of the special dish'icts. I agree LO change is 

needed. Cities and cOLmties. I a£:ree th&t thest activites of the 

brood condemna ti.on authori t~' are justL'icd and power functions as 

stated in the 5tb Am,mdment of tlle:.i.;::. Consti tuUon. (Page 30) 

Public Utilities. In fLy opinion, provision Should be made to 

lcquire property necessary to carry out their rigulated activites. 

~uasi-Pub1ic entities and private persons. 1.'0 give E;r,inent Domain 

~ower to private persons is a bifucation act of judicial abuse 

Jecause of a deficiency within the professional malpractice concept. 

~minent Domain ]Jolver calls for biofeedba~kwith proficiency. This is 

1 [;tate violation within it's o~m la~ls i.n a pragmati.c sence of the 

judicial process. ':;'he philasophy of moral turpitude has been miscon-

3trued by the State. \'1e need t;Je Constitutional Authority within the 

;overrunent to aid experts in every area to meet standardized training 

lIld classificat:Lon rE:quiremcnts, because of the m:e misuse and abuse 

)f Eminent Domain Power by private persons. TIle biofeedback by private 

)ersons has had a psycholoeical <Lpect. 'j'ne public has rr,edical leeal 

Jroblms because of emotioanl ins0curi ty, and insurrectior" this has 

~orced some members into a psychotic breakdovm. 

Extraterritorial Cor,deh.nation ;,aw. I af,ree within tile case la1tl 



.'; 

Concopt to i Ie codified, as statud in sections 1~:40 and 1241. Code 

of Civil Procedure subsection 1 thru 8 should stand as stated on 

. page 3 ;;5 Year book 1973-7lt. Edited by I'Jarren L. Hanna, Standard 

California Codes Section 660 of the En,inent :)omain law. See section 

660 for Hearing Application. 

Use of reporters notes, pleadings and files-time limit 60 days

determination by order. I agree with section 60 and section l2A. 

Determination of time: .. (:::,eo sections 12B and 6700 and 6701 of the 

government Code these sections also applies to section 659, 659-A, 

91+6, and 974 thru 982 of this code. See sections 13 thru l3-B this 

code. 

I used codes to show time because you are a part of this chanee 

of law and procedure for the revision commision, and showed know what 

is stated there-under. 

I have made a survey of Book I, on the first one you sent to me 

on Condemnation law and Procedure. And I have commented on malpractice 

litigation and conflicts between the State or states and private persons 

in law and facts, principal topics and standard of care or steps you 

.have taken to update the Domain philosophy as we continue this program 

to~mrd eduration and professional expertise within the legal system with 

due process of law and procedure for 1975. 

I feel within my person that Stanford University can do the job 

within it's legal department, best to ask depOSitions of others is 

the acme of philosophy to be honored by all persons like myself. Nay 

I say that Stanford Law Review is and shall be honored by all in the 

legal profession. Do not focus on the number of words I have used, but 

on the form and content of what I have written. 
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c t would therefore suggest amending the pl'dpoaed statutes to ensure 
that the rights of the property owner are· cted againat arbitrary 

··h:tdng f?f property, and especially those winch a!:"e mollvatad 
. Pd~~lybyc:o.t-aavini •• rather than nec."Uy. 
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Memorandwn "f4-38 EXHIBIT VI 

ALLEN GaIMES .1AC].; AI..LJ.!S 
SR . .... SS-T. CIT'" ATTORNEY 

MITCHEL B. K"us 

CITY OF BEVEh'LY HILI,s 
CAL1VORNJ A 

4e.O ~ORTH C!{EbCEN'I' DRIVE 

May 3. 1974 

California Law Revision Commission 
School of Law 
Stanford, California 94305 

Subject: Eminent Domain Law - Tentative Recommendations, 
comment Thereon. 

Gentlemen: 

In examining the Cowmission's tentative recommendations, I 
am of the opinion that Section 1245.240 Article II Chapter 4 
Title 7 of the proposed legislation. dealing with the adoption 
of the resolution of necessity. is vague and, if interpreted 
according to the comment therein, is overly and unnecessarily 
restrictive. The section reads: 

"Except as otherwise provided by a statute. the reso
lution shall be adopted by a majority vote of a 
majority of the members of the governing body of the 
public entity." 

In the Comment on Section 1245.240, it is indicated that the 
intent of the section is that the resolution of necessity must 
be adopted by a majority of all ,the 'members of the governing 
body of the entity, but not merely a majority of those present 
at the time of the adoption. However, the section that does 
not say all and is presently written, almost assuredly public 
entities will continue with their practice of enacting reso
lutions of necessity by merely a majority of those present at 
the time of the adoption of the resolution; therefore, if it 
is the intention of the legislature to require a majority of 
all of the members to enact such a resolution, the section 
should so state. .- -----.,..-----"} 
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In my opinion it would be unw~se to adopt such " restrictive 
requirement. The £ommentto Sect ion 1245.240 does not indicate 
any particular reason ""<"hy the :cesclution of necesElity must be 
given speci.al consideration over all other legislative acts of 
the public entity. Most pubiic entitiee have a rule that the 
majority of a quorum may pass any resolution. This is all that 
is required to pass any ordinance and many ordinances have far 
more significant consequences than does a resolution of neces
si ty on an eminent domain actL.>D. Without further justification 
in the Comment, such an additional req-liremenr: for a resolution 
of necessity appeal:s to he ullnecessary. 

Such a requirement may very well provide a vehicle for frustra .. 
tion of a majority viE'w by Cl minority block wi.thin the governing 
body of a public entit.y. For example, in many communities there 
is a minority of the legislao:lve body who are opposed to the 
acceptance Df federal moneyo Because federal mO:1ey may be in
volved in the condemnation ac~ion, they will vote against the 
project. not on its ~erits. but because of the financing. Should 
one or more Councilmen or supervieors, as the case may be. be 
absent, a minority may frustrate the project, even though as often 
is the case the absent members have indicated their intention to 
support the p~oject. With the time schedules that are often 
imposed upon public entities who are attempting to obtain federal 
aid in their projects, it is very easy for a minority to kill the 
project, even though a m~jority of the members present could pass 
a resolution. . 

Another situation, one of Which 1 have been directly involved 
where such a requirement could frustrate a majority, is one where 
litigation is in progress. I was actually on a case where a city 
was litigating a quiet title action on beach property. The 
property was considered vital to the public interest. The city 
had to be prepared, at any time, should the litigation go against 
the city to file condemnati.on proceedings. Because the owner had 
applications for building permits on files and if the city were 
to lose the action, a writ of Mandate could have been issued 
directing the issuance of the building permits. For tactical 
reasons and also for legal reasons, no cause of action in condem
nation could be plead while the action was in litigation. If a 
decision had been made against the city, it would have been neces
sary to call an emergency meeting of the City Council and there 
were no assurances all the members could be present and there 
was a minority who would have objected to the expenditure of the 
large amount of public funds necessary to make the condemnation. 
In our particular case, we succeeded in the quiet title action. 
however, a majority of all the members of the City Council had 
been required to enact a resolution of necessity in that situation, 
a very vital public policy of preserving beaches for public use 
might have been frustrated and, if not frustrated, made far more 
costly had an overly restrictive provi.si.on such as 1245.240 been 
in effect. 
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In summary, the C0I!1m0r)~: to SPCtiOl 1245 .. 240 does not state 
any reason whatso<;;ver Tor .,·eq:.1Lrj(1Cj a JC\a;crity of all the members 
of the governinq body of the publL, agency to enact a resolution, 
and from my expEoirierJce v:,ith IJ1..:,bli,C aq9n':':1.es", I kno~N of none.. In 
fact, as I have 8tatp-d, vHal publIc policies could be frustrated 
by minorities of governing bo(l!es if the sect:ion is adopted 
with the intent dS stilted in the Comment to ;he section. 

For the Ch.y Attorney 

Attorney 
JA/ft 
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R .... LPH e. HEL.M 

... H;:ROfroil E ... , BUOHU3 UII 
W,*,YHE K. L.EMIEU)( 

June 7, 1974 

EmI:BIT VI! 

L.AW Of"FICt5 

RALPH 9. HELM, INC. 

STUDIO CITY. CAliPORNiA 9'6(l4 
(iiH!) 8 '1-!~ta 

California Law Revision Commission 
School of Law 
Stanford University 
Stanford, CA 94305 

Re: Tentative Recommendations Relating to Condemnation Law . 
and Procedure: Comments on Proposed Secs. 1235.180 and 
1240.660 

Gentlemen: 

Your commission has sought comments concerning the proposed con
tents of the revision of California Law as it relates to eminent 
domain. The remarks which follow are directed to those provisions 
of your tentative recommendation dealing with the condemnation 
of property presently owned by a specified public entity. . 

We have had the opportunity in. the past year of representing a 
condemnor in proceedings in which the provisions of the final 
paragraph of Sec. l24l(3) have been invoked and of representing 
a oondemnee in which the same provisions have been invoked. In 
discussing this matter with other members of the profession in 
Los Angeres County, it appears that this experience is somewhat 
unique. As a result of our experience, we have formed very 
definite ideas as to the appropriateness of the current law. 

From the standpoint of the oondemnor, the current law is somewhat 
deficient in that a condemnee may claim that the various public 
entities listed in the final paragraph of Sec. 1241(3) refer to 
a generic class of public entities rather than to the specific 
entities named in the paragraph. It is our belief that the para
graph is limited to specific public entities named and that the 
generic use of the terms oontained therein is inappropriate. 
Rather than to detail the oomplete basis for this statutory inter
pretation, it is perhaps sufficient to note that as a matter of 
policy the provisions should be limited to as narrow a range of 
entities as possible. Th·.lS, from the standpoint of condemnor, we 
would suggest that proposed Sec. 1240.660 contain some language 
to indicate that the entities named therein are the only entities 



California Law Revision C;ommission 
Page 2 

to which the immunity or exemption applies and that the generic 
use of the terms therein is inappropriate. 

For example, instead of merely listing a Hwater district" as 
exempt from condemnation, the section should be amended to read 
"California water district" to distinguish the score of public 
entities which are ·water districts" e.g. county or municipal 
water districts. 

The difficulties encountered by condemnee as a result of the 
language in the final paragraph of Sec. 1241(3) are a great deal 
different than the difficulties encountered by the condemnors 
as described above. As the tentative recommendations so amply 
highlight, the chief difficulty in applying the law as it exists 
today is in defining the meaning of the clause "appropriated to 
public use". We would suggest that the definition contained'in 
prof,osed Sec. 1235.180 for the clause "appropriated to public 
use' does not in fact state the law as i t curre~tly exists. Once 
again, detailed analysis of our conclUlion would require very 
lengthy presentation. However, hopefully, the following summary 
will provide you with an outline of the reason for our conclUsion 
and enable you to make a judgment thereon. 

East Bay Municiial Utility Dist. v. Ladi (1932) 120 CA2~ 740, 
750-75B; cIted n the comment to Sec~35.l80 may arguably be 
used to support the definitions in the Section. However, the 
Supreme Court in City of Beaumont v. Beaumont Irr. Dist. (1965) 
63 Cal.2d 291 Stated that only one case had been presented to the 
Appellate Courts prior to 1965 dealing with the problem encountered 
when one public agency named in the final paragraph of Sec. 1241(3) 
seeks to condemn the property of another public agency named in 
that paragraph. The one prior decision which the Supreme Court 
in the City of Beaumont case cited was the decision in County of 
Marin v. sEEerior Court (1960) 53 Cal.2d 633. It is submitted 
therefore rat the City of Ladi case has been specifically reputiated 
by the Supreme Court In sltutations such as we are discussing at the 
present time. 

If the City of Lodi case does not present the criteria for the 
definitIon of the term "appropriated to public use" as it is used 
in the final paragraph of Sec. 1241(3), we must then search to 
discover where such criteria may be fQund. We are confident that 
you have already discovered, that the Supreme Court's comments in 
the Beaumont case were correct, to wit: there were only two decisions 
directly in point. Those two decisions, i.e. the Beaumont case and 
the County of Marin case, indicate that the approprIate criteria in 
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invoking the final paragraph of Sec. 1241(3) is whether the property 
is owned by a public entity named in the paragraph and sought to be 
condemned by another public agency named in the paragraph. Neither 
the Beaumont nor the County of Marin case expended any effort to 
determIne whether the property was actually being used for active 
public service by the condemnee. It is interesting to note that in 
~~fl¥~T;-i~~~~2f:~~~f*~~~~c~t~v. SUperior Court (l969J' "SJ, necess ary pUblIc use" 

situation seemed to indicate that ownership alone by one public 
entity was sufficient to block the condemnation of the property. 
The San Bernardino County case also contains an excellent discusSion 
of the poiIcies WhiCh should be' invoked in a situation where one 
public agency condemns the property of another. . . 

To summarize, it is submitted that the definition of "appropriated 
to public useR as it is presented in the tentative recommendations 
is inappropriate at least insofar as it applies to the law as is .. 
presently contained in the final paragraph of Sec-. 1241 (3). Perhaps 
the most appropriate method of solving the problem is by striking 
the language "appropriated to public use" as it is contained in 
1240.660. Another solution to this problem would be to amend the 
section to state that property "owned or appropriated to the use" 
of the named entities is exempt from condemnation. 

Thank you for the opportunity to address these comments to you. 
If we may be of any further assistance, please do not hesitate to 
call or write. 

Very truly yours, 

tLPH B. ...", ....... , INC. 

~~ 
WJ<L/rg 



• !XBI1II'l' VIII 
CITY OF SAN JOSE 

CALI,.CltNIA 

CITY ATTORNEY 

Mr. DeMoully 
California Law Revision 
School of Law, Stanford 
Stanford, CA 94035 

I 

June 3, 1974 

Commission 
University 

151 WEST MISSION 5TRE£T 
UN JDU, CALtFOfilNIA 15110 

TELEPHONE (.01) n,..toOo 

Re: Condemnation Law & Procedure' 

Dear Mr. DeMoul1y: 

We have reviewed the tentative recommendation of the California Law 
Revision Commission relating to Condemnation Law and Procedure.{The 
Eminent Domain Law and Condemnation Authority of State Agencies, 
both dated January, 1974). 

You and your staff, as well as other attorneys who particieated in 
the drafting of the statutes and the amendment to Art. I, ~ 14 of 
the State Constitution are to be complimented on a job well done. 

We find ourselves in substantial agreement with the recommendations. 
However, we do not agree that the burden of proof to establish fair 
market value presently assigned to the property owner should be 
changed. Neither do we agree that compensation should be made for 
the good will of a business taken or damaged. 

DCA:tc 

Very truly yours, 

PETER G. STONE 
City Attorney 

By DONALD C. ATKINSON 
Division Chief Attottney 

cc: Wm. H. Keiser, Asst. Legal Counsel 
League of California Cities 
1108 "0" street 
Sacramento, CA 95814 



c. BIANCO 
1605; 324- 9801 

HAH'VE"f" H I'" ~-"'.N!.' 

HCNr..;>">' -:: "1.~.("'" ~·r-' .C;K 
...J .... ".MES M. 5"T"UA"'·'· 

1 HOt.-!AS 1-- t-'!o:::CO'( 

Ca.liZo;:nii, L·;:"w f,te~,;·~· ... sion ,:c;.~t)i.1isl~>(Jrl 
Schoo} of Lat,! 
Stanford, Cd]"~.f~)rni~ 94300 

lr. :c€.: ~.ren i:.a {".i ve l{e<:::'~J~T'nv2r:r.in t ion He;'8 ti;:g 
to Cr;nd9.iUrlii.tion La\v ana J?~C'ocedl1re 

.A.t ;J~r· ':..i~)n ~ JOLiD H <- D8.fi.~cH.J.l.l 'v~ 

EX2C L~t. i. ve. f3 t"!crett :i:l' 

Gentlemen: 

DB: js 

Thanks very mach for forwarding ::he copies of 
your "elltative recollunendati.or..s regarding the condemnation 
law and proced\'re. I have ;:ead these recommendations with 
considerab::'e interes t" but b€'1ieve th"lt revision is 
required in the area of sPecial benefits referred to on 
page 41, note 69, which makes a comparison of Beveridge v. 
Lewi§. v. Pe.2.E].e v. Gl.umarr:a Farms, Inc. 

The Commission may naturally think that because 
r was the losing lawyer i.n ii:.~opl~ '!. Qiumarra that r am 
somewhat prejudiced. 

'rhis is undoub'cedly the case; howeyer, I do believe 
that an injusti..:e not only was done in that case, but will 
continue to be done if the r.u:.e of that cO.se is continued 
to be applied. I can do no more to set forth my views as 
to what the law ShOl11d be witt reference to traffic 
constituting a benefit than to enclose the copy of our 
Opening B:d.ef in the Giumarra case. 

Encl,:. 
P.S. There lS also enclosed Anpcll&nt'a Petition for Hearing 

by the Supreme Cou~-!: which demonst:cates the conflict 
'''hi.eh '3hould be 1'e<:ol vcd . [). B. 
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THE' CITY ATTORNEY 
CiTY OF SAN DIEGO 

JOHN W. WITT 
em' ATTOtlN2Y 

Mr. John H. DeMoully 
Law Revision Commission 
Condemnation Law & Procedure 
School of Law 
Stanford University 
Stanford, California 94305 

Dear Mr. DeMoullYI 

July 3, 1974 

California Law Revision Commission 
Tentative Recommendation on 
Condemnation Law & Procedure 

CITY NlIoUN!SI?ATION BUILDINC 
SAN DIEm. CA1.lFORNlA 821m 

(714) 236·6220 

I have been asked to respond to the above-referenced 
materials. As is the case with most municipal attorneys, 
I find my time constraints so limiting that I can only 
comment in a cursory manner. 

OVerall I would say that many of the provisions appear 
to have improved under the Commission's handiwork, e.g., 
S 1263.020, yet others tend to make me somewhat nervous as 
a government lawyer concerned about inverse actions, e.g., 
$ 1235.170. Other comments and questions arel 

(1) Section 1235.170 - the definition of "property· 
appears overly broad and would create inverse situations 
more readily. 

(2) Section 1240.010 - eliminates the Hstated public 
uses· for which property might be taken under S 1238 and 
would limit eminent domain powers to only those public 
uses declared by the legislature in other codes. Does 
this mean that some of the "uaes· presently existing under 
S 1238 would be eliminated because'not all powers enumerated 
therein are duplicated in other code provisions? 

(3) Section 1240.030 - the word "project" should be 
defined in Chapter 2. 

(4) Section 1263.020 - this is a valid change. 
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(5) Section 1263.140 - this provision appears 
"suspect" and would alter the results of peo*le v. Murata, 
S5 Cal.2d 1 (1960). The remarks at p. 220 were It Is said 
that "to avoid injustice to condemnee in a rising market" 
make the necessity of this provision questionable. 

(6) Section 1263.330 appears to be a valid clarifica
tion. 

These are only a few of my comments and remarks. They're 
obviously not "eartil shattering" observations, but hope they 
are of some use to you. I"would like at a later date to 
respond more in depth to more specific points. 

As a final note, we wonder whether the Commission took 
into account Section 7260, et seq. of the Government Code 
in preparing its recommendations. This, in our opinion, 
warrants some consideration. 

DWDlrb 
cc Wm. H. Keiser 

Asst. Legal Counsel 
League of CA Cities 
1108 "0" Street 
Sacramento, CA 95814 

Sincerely, 

JOHN W. WITT, City Attorney 

D:r-~ ~---:"-'L~ ~ c.L 
Donald W. Detisch, Deputy 
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STANFORD LAW SCHOOL 
S'I ANFORD~ CALl.FORNlA 94305 

May 13, 1974 

John H. DeMoully, Executive Secretary 
California Law Revision Commission 
Stanford Law School 
Stanford, California 94305 

Dear John: 

I have looked over the Commission's very impressive "Tentative 
Recommendation Relating to Condemnation Law and Procedure." One mat
ter particularly caught my attention. It appears to me that the Ten
tstive Recommendation suggests a rather substantial change in the law 
with respect to public use and necessity. However, there is no clear 
indication in the text of the Recommendation that such a change is 
being made. This, in turn, greatly reduces the probability that there 
will be a useful discussion of whether such a change is desirable. 

Let us use s concrete exsmple. A state agency takes part of a 
larger tract in order to erect s public improvement -- say a school • 
The peculiar conditions are such that seversnce damages to the part 
not taken exceed' additional fair market value thst the state would 
have to pay if it took the whole tract. Under existing law, such 
"excess condemnstion" would be legsl. As I resd the Tentative Recom
mendation, the state would not be allowed to take the remnant and 
would have to pay the severance damages. If I have correctly read 
the Tentative Recommendation. this is an important change in the law. 
Such a change requires discussion. Whst are the reasons for such a 
proposed change? Has the Commission considered those reasons and the 
counter arguments in arriving st this Recommendation? If so, why is 
there no discussion of that considerstion in the Tentative Recommen
dation? 

It is possible to 'read this part of the Tentative Recommendation 
more broadly as indicating a generally more restrictive attitude toward 
so-called "excess condemnation." That attitude appears in a number of 
ways in this psrt of the Recommendation. One of the more interesting 
wsys in which it is shown is by causing the topic of excess condemna
tion to disappear by sssimilation to the topic "Public Use." Thus, 
"acquisition for future use," as well as "acquisition of physical and 
financial remnants" and "acquisition for exchange purposes" are all 
treated as though they were subtopics of the public use requirement. 
In fact they are much better treated as a separate category, more re
lated to public necessity than to public use. The day has long since 



John H. DeMoully 
May 13, 1974 

Page Two 

passed when it was doctrinally permissible to talk about excess con
demnation in public use terms. The real objection to excess condem
nation is that the state doesn't need the excess part taken for the 
particular public work contemplated. That is a necessity proposition, 
not a public use proposUion. 

In fact, there are two quite separate and readily distinguishable 
categories of necessity, which might be called necessity I and neces
sity II. Necessity I is beB~ exemplified by excess condemnation cases. 
Necessity II is well swmnarized under the heading "Public Necessity" 
on pages 38-40 of the Tentative Recommendation. Necessity II issues are 
usually classifed as nonjusticiable, and I sgree with the Commission's 
conclusion that they should continue to be so. Excess condemnation 
issues are, generally, thought to be justiciable. 

Submersion of excess condemnstion in "Public Use", where it does 
not belong, submerges a whole host of important and very far reaching 
iasues about the proper relations between man, land, and the state. 
At the same time, the Tentative Recommendation adopts substantial 
positions that beg all of these submerged questions. It is important 
that these questions be openly snd fully discussed and resdved, and I 
urge that you bring the matter to the attention of the members of the 
Commission with the recommendation that they do so. 

JHM:bf 

/Jr-' 
John Henry Merryman 
Sweitzer Professor of Law 
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Memora ndum 7 h" }3 

Caiif ornia Law Revision Commission 
School of Law 
Stanford University 
Stan! ord. 
Cali fornia 9l1W~ HE! 

G",ntlemen! 

COndBmrjat~Qj1 Law 3!1d Procedure 
'rhe eminant Domain Law 

Janunry 197k 

First let !'Ie thank 'roll for Tin t-\:lg ine as one of the contributorst 

Mostly I agree Wi t}, the r"",ommenoa tj on'l, nopeful~y I am reading the 
text correctly. I am not '>.n attorney, however have been badly burnt by 
the Div isoon of Hie;hwe.:rs and wiI" ~tR.T't off with comm'mts that eminate 
on ac count of this8.nn c(;r"je'n(l:1a~:ion 'lctionc r have been personnally in
vo11rl'ed in as a 1'e,< RDprelscr':;' 

Section CCP 1036--Former code of CP 1246.3 (INVERSE) 
In my case in Contra Costa County 111141 heard April 24-25, 1973 

the Judge did in faat rewrite the verdict of the jury in the trial of 
1967 (104672) so as to inc 1 ude a easment not included therein, this 
easment being the reason for the IN\fERSE case. The D. H. admits it was 
not included, the judge refused to rule res judicata, but when the find
ings of fact camr thru, after failIng to send us proper notice, they 
were written up as if he had ruled res ,judicata. I will cover this 
later in a series of articles, as this case is not 100% settled even 
at this late date~ 

The point I wish to make here is that we need to add one more line 
to this section, more/less thusly"such shall be construed to include 
ALL the comparable expense, or preparation, that the defendant may have 
accrued as preparation for defenCE!, but not 11.mi ted to the above named" 

Comments, It has always been my experience that an appraiser and 
- engineer were necessar y w~~rein th~ partial take involved grading, road-

ways, slopes, In this case I am expected to construct a roadway up a 
230 foot 2-1 slope created by the D. H.' (testimony of D. H. engineer in 
case 104672) In 11114.1 (inverse) the D. H. brought their engineer into 
court for two days, who sat side by 3ide with their attorney. and their 
appraise into court for one day. Neither took the stand for as what 
appeared to be th(, only solution a:fte!' thfl ,!udges ruling. in fact the 
lessor of two evils, arran~ement for settlement were made. This was 
after the judge SPLIT the ONE easment into two parts, ruling one was 
paid for , the other not, 'lnd ruled out severance damage. We did re
ceive an award of $1000-: for the lat",r por ticn by agreement-- such 
check is still not cashed by u~ The D. H. refused to allow interest 
from 1967-the agree date of the "tresspass", later stated they would if 
this would settle the case, but we refused~ Later this was written 
up without the interest, the judge then says an oversight and again this 
paper was rewritten. I attach a copy Me!1orandum of Decision 
10-23-73 and 11-19-73 

I also wrote the judge a letter-- copy attached- on this subject" 
of course no answer wa~: received or !'xpec-ted. My letter would have been 
much stronger but my legal advise ruled it out. I brought this inverse 
up thru Board of Control, three demurrers and pre-trial then employed 
an attorney for the ,~o-aalled trial in April 1973. which lasted 3t hours'r 

r--------- -'. 



The second addi Hen that .r feel should be made is that an INVERSE 
suit ShCl;]rl b~ ~{~n0 t~1 ~1~'( ~~p'rp~~~~s ~1i1 n,~ 0a~~y tr~al ~ate as the 
agency now Ln~lC'J~j lr1 ·,"l_~.t·G\.:"t '~-~_-:I'.d;';;Lrna.T.J ;)n~ r:Phis :r~tJ:i~brS to section 1260

0
010 

--forma.lly 1264 8.nd also 1?4:~.~r,0 formal1 y l2L' J. 01--L 1 eave the wording 
to yell.' 

~ommeI~l~ ... arg:ument i""1 '~~~vo~r'-~ ,F'ew pe:r~.: "l1S (~;::'.n wai i .- s.:;:Jver~!l years to 
com,; to tn.al-t t l n;.I case Illll;. :'. s'lit V{(,~. le)!) i:" August 1968, trial was 
AprIl 1973. botn Irom the ~~st all~ ~he ~elay in property development or the 
nOL~mal routil\'! of (',)ndu,~t.1 nf'; bc1~.i"cs,,!.; A,.'aLrl in my ease I still cannot 
use the r'-"mai nd '~r j:):'()j:l<!::'tl wi t:1011t C;;Cif! iC8!'llole ad just"lent 'ind rearrange_ 
ment as the D, H. tent my 'W"-:i ~hy;;:ic".::' ",,.,trance Ilnd le::'t me with a 2-1 
slone for thi? en+; re J €,,;:::;al } enn;tJ) a.1ung ti1:~ (~ew f:r(}ntag8 road t making 
development "t !Jue~lt'i on 0::' ""'lether 1 '; :ts .feE,'libl;v ;:;ound at this time~ 

Th~ t~iird itprn ~s th~ auesi.icn Q~ costR~ I do not find any nrovi.sion 
in the re~omm3nd~tions !'or 8onsiderh,tj_o~ ~'f defendants costs wh~r~in the 

agency if.! provpn to '!.j{~ ndter-:.Hlly i-(:COf't'0r::t ]!] t}:2iy" .fipprajsal offer .. or 
the sum d~post ted au frd.::'"" vali}O?~'~' I +;h :;.:"J."'; "t, the public ~_ s anti tIed 'Co 
a section s1mular to t:Je hill in'iTOciLJc-;'c.d by SGli8.tor Berryh!~l] in 1973-
SE 476, which in its final form aSlmended applied only to state agencies 
and p:-ovoded for a 10% leeway, Th.U passed the Senate Judicary-'and ' 
was kIlled in the Senate Fir:an,~e by Collier.;' If you do not intend to 
con~id;r this, then I should like to try again b the next session to 
agaln Introduce such a bill--pleaaB adVIS~ 

1250.310- Contents of complaint. TherE' is a definite need for 
an after drawing in case of TJi1~tj aIs, a:Long with a n.rm statement of the 
exact location of all utilities. I t'1:aliz€' thqt these are argued in court, 
if it gets that far, the Ht1g'.neer and a·opraisertl ma,(iL in my opinion a 
lot of statements based or, wishfu 1 th'Lnk:'r.:1,. r:ften materially changed in 
the actual c()nstruction. to the extent that SOille are non existant in a 
practical locatlon-- scmeEme acn,s" the F'hEEWAY from the remainder, which 
I don't consider even loosely construed 2S "available": The cost and the 
permit to get to the pY'ocerty ~sua11v kills any use thereof. This happened 
in several cases on the 5e.11 Ramor vaIl e;.r soui;h of Danville to Dublin" 

Walnut Creek-
1255,,010 Deposlt-- 1;:11 S 'riGS Ic ng l)vej"due··-goc:l for YOu";' 

Thi...i take", t elll t. e:' the lip service area .. 

126].420 Damage to remainder- glad to Be~ this non-contigeous 
aspect cleared-- far mans l;'Uc}, nN~de1 parkJng area or 
part~al assembly areas a~e r9ally of such vaJ.ue to lose 
woulrl i~lt?T1~J.}v hams·~r5.~f~ c~(!~ations~ 

1263.430 Benefits- c qua] aonsideT~tion with 1263.420 is certainly 
a siep in the right direction' 

1263'0'510 GOODWIL:S- This ~,e,nin is R long overdue clarification of 
often R sizeabie busiress los8~ ProYing this 
In line with your comments shauia not be too 
dif~icu]t. whar~ in fact It does exist, without 
puttirli~ thr;; agency 1n thA position of paYin~ for 
a failing buslness(wilfully to show damage?} 

Page 66-- I have studied this in depth In the Walnut Creek area some years 
ago and r believe that where c s3.mall nort;on stD.l ad;ioins the 
remainder of the lIJ!!IIlRhl:iRX: r()l~!"'le!" owner Or' is of value ONLY to 
such parsC'i') :it shou' d b~ off:,)'c'" on a first refusal basis, other
wiserepul"!hase !'i,gh';s ,~(1uJ.li be an imposr:ible situation when an 
assembly would be 1:<:<1 :!.ired to get .'0 saleable usa.ble property. This 
method then rE:dtlced to r]dmjn!.~t!';ltive })o]:ccy" so I agree with 
you aga1.n1 even tho I (11.0 .}lav·~ sU,l.:h 8 l~l~ht at one ..I..;.ime .. nnw 
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There is a sore pol.n'; j!j~r'8 !:',H;ll:: mind ;is respects the policy of 
D. H. in forc~ng the defendant to secure an appraisal before they will 
consider a counier of fpc. "ow I ~~lieve that an appraisal is necessary. 
however at this point the D. ){. should also G'at an OU'rSIDE appraiser to 
support their view, Instf'ad of wattinp; until just befor the actual trial 
as is their policy'... In my c'ase th:'.s and the Jack of the facts in the 
AFTER condition in a PARTIAL made doubly certain that it would go to 
court~ After we got our appraisal at a cost of several hundred $ the D. H. 
refused to consi.der as our apprais'l.l "was more than 5"" above theirs: 
Now if they are pr oven to be only 57" correct as in our case 104672 and 
we were only J% above the jury valuation then there is need to force the 
D.H. and any other ~lblic agency to be more realistic by the process of 
consideration of the defendants costs, iIncluding engineer and attarney 
simular to SB 476 (1 Q7,)) r"dIed -::;0 pass. also simular to section 
CCP l036-formally 1246:3 but allow' for a 10jC differential- I am just 
not dold that the D, H. or any ot!)er ",.!';ency should be penalized if not 
wi thin the 5" crap they 1')ull during nego:lca tiona';' 

Thank for bearing wI th me. 

I would offer to support the points herein in persons if you let me 
know when and where~ 

ly yours 

Howard Foulds, 
P. O. Box 185 Downieville, 
on Golden Highway #49 at the 
Yubl!. and Downie Ri vers---

A WAY OF LIFE~ 

Customary comment--pr obably not required: 
I am retired, do my own typing as I do not 
have a secretary, nor do I ever again hope 

"to be so busy as to require one; 
H. F. 

Ca. 9593~ 
conflux of the 
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Mr. John B. DeMOully 
Executive Secretary 

July 2, 1974 

California Law Revision Commission 
School of Law 
Stanford, California 94305 

Dear Mr. DeMoully: 

Thank you very much for your letter of 
May 29 enclosing a copy oft the tentative recommenda
tions concerninq Eminent Domain Law. As usual I think 
you ha~ done a great job and have only two comments. 

It-may be too complicated to make these sections 
applicable to inverse condemnation but certainly many of 
the sections, particularly the discovery sections, should 
apply in inverse condemnation actions. It is possible that 
these sections could be held applicable but in my reading 
of the proposed revision I did not find it. 

Another area which haa concerned me, and I am 
aure others as well, (and which may be impossible to deal 
with) is the situation where it is apparent that property 
is goinq to be condemned but nothing haa been done ex
cept very preliminary planninq. The fact becomes known 
and it really does depress the value of the property under 
threat of condemnation. This is, perhaps, outside the 
scope of the present effort but I can think of at least 
three or four examples where clients have had to sell 
their property before actual condemnation and have had 
to take a real reduction because of the threat of con
demnation. Since this is a type of case which I handle 
infrequently, there must be others with far greater ~ 
perience on this subject than I~' // i-':;'~ 

Very trul our~. ' i ~/ ! _<;,;~ I 

,/~ (~. i--:~-t-
Vernon • Good.t 1---"-----1 I A,I I VLGlka 
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Memorandum 74-38 
EXHIBIT XV .. fTl 

SOUTHERN CALIFORNIA ~ COMPANY 

8'0 SOUTH fLOWER STREET. LOS ANGELES, CALIFORNIA 

LAW DEPARiMENT M8Irling AddrelS~ sox 54790 TERMINAL ANNEX, L.OS ANGELES, CALJFORNIA 9IXI5C 

July 2, 1974 

California Law Revision Commission 
!)chool of Law 
Stanford, California 94305 

Re: Condemnation Law and Procedure 

Dear Sirs: 

I am favorably impressed with the tentative recommen
dation of the California Law Revision Commission with respect 
to condemnation law and procedure. Of particular interest is 
the proposed recommendation "that any person authorized to 
acquire property by eminent domain should also be authorized 
to obtain possession of that property prior to judgment." 
Such an approach would be of benefit to both condemnor, property 
owners and the general public. The growing energy shortage has 
made "immediate possession" a neceSsity. Unnecessary, lengthy 
litigation should not be permitted to delay the flow of natural 
gas to the consuming public. . 

One other area of specific interest is the recommended 
addition of Public Utilities Code S6l3. This addition is to 
read as follows: 

A gas corporation may condemn any property 
necessary for the construction and main
tenance of its gas plant. 

Gas plant, as defined in Section 221 of the Public Utilities Code, 
includes all property used in connection with or to facilitate 
the production, generation', transmission, delivery, or furnishing 
of gas, natural or manufactured, for 'ltght, heat, or power. 

Although I am firmly of the opinion that the law, as 
presently stated, gives a gas corporation the legal right to 
condemn property for an underground natural gas storage field, 
the addition of Section 613 of the Public Utilities Code would 
strengthen this contention. However, so as to clarify a 1iI-,_-----, ES 

;E") r 

~~--(------f 
r~-~--.·---:- .~. '----- .-.----
1-'/' 
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California Law Revision Commission 
School of Law 
July 2, 1974 
Page 2 

possible doubt, I would suggest that either Section 613 or 
Section 221 could be modified to specifically make reference 
to the underground storage of natural gas. 

The phrase "or for the underground storage of natural 
gas" could be added .to proposec Section 613. This section 
would then read as follows: 

A gas corporation may condemn any property 
necessary for the construction and main
tenance of its gas plant op fop the under
ground storage of natupaZ gas. 

As an alternative, and possibly preferable approach, would be 
to add to the definition of gas plant as found in Section 221, 
the terms "underground storage." This section would then be 
as follows: 

"Gas plant" includes all real estate, 
fixtures, and personal property, owned, 
controlled, operated, or managed in 
connection with or to faci·li tate the 
production, generation, transmission, 
delivery, undepgpound storage. or furnishing 
of gas, natural or manufactured, for light, 
heat, or power. 

The underground storage of natural gas is necessary to 
serve firm loads. As the number of firm customers increase, 
the extent of underground storage must also increase if we are 
to continue to adequately serve our natural gas customers. 

Thank you for giving me this opportunity to present 
my comments with respect to your proposed recommendations. 

Sincerely, 

FAP/reg 
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Mr. JOhA D. Miller. Chairman 

2788 35th Avenue 
San FranciscG, Calif. 94116 

May 23, 1974 

The California Law Revision Comrnisslen 
School of Law 
Stanford Univer~ity 
Stanford, California 94305 

Dear Chairman Miller: 

ae: Condemnation Law ~ Pro
cedure, Tenative Recommen
dation Concerninl: The Ea
inent Domain Law 

The purpose of this letter is to 8u~,est 
that the eminent domain law should be broadened to assure a lee
lslativs consent to a taking for recreational purpos~8; that 1. 
to say, ths enactment of statutory recognition that public pur
pose includes recreation. 

While 8y personal interest is limited -
i.e., trails through private property into public lands, trails 
borderine inland waters for fishing and hunting, and a trail al
one the coast for public aocess to rocks and beaches -- other 
recreational purposes should .not be neglected. 

I, therefore, submit Section 1240.680 might 
be amended in manner indicated below: 

1240.680. Property appropriated to park. recreational or similar 
uses. 

1240.6$0. (a) Subject to S~ctionl ••• property is presumed te 
haye been sP?ropriated for the best and nost necessary public use 
if the proper .. ;' 18 appropriated to public use ae B.ny of the foll
owin,: 

,. * * '" '" (5) For reereat10nal purposes. 
(6) For paths and roads through private land into land avail

able for public use, whether the ownership of such land is in the 
public or not. 

-1-



{7} For hiki!\g and horsebC'ci'; ':'idIr.l,t; t1;'ail':;. 
(8) For "If@hicular t'oadu 'lWii<l'aila. 
(9} For paths bordering atTell'l5, lak!'8 and water courses and 

along the !eaCo813t" includl.ng -i!~h1cle parking areas immediately 
adjaccnt J and for stream and llii.ke bottCllrsa;; water course areas, 
and the roc:kn and bea';hes alon" t.he seaoo.qnt contiguQus tQ aea
coast paths. 

Sincllr~ly yours, 

.. 
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ROBERT V. SL.AOE 

RAOUL'). L.ICL.EFlC 

, 
EXHIBIT XVII 

BLADE & LECLERC 
ATTO~NE""'9 AT LAW 

POST O"'''ICI!;, O~""WI:!:R IH 

ie-eo LINC01.N STPtI!!:!:1" 

OROVIL.LE; CAl..tF'ORNIA liit!5aee. 
TI!.I-!:PHO .... e: ["Ie) e33-l5eel 

June 5, 1974 

California Law Revision Commi$sion 
School of Law 
Stanford, California 94305 

Attention: Mr. John H. OeMou 11 ey , Secretary 

PI!:IIIAY .... P'ARJiIII!;R 

ISJo2& - [r»I: 

Re: Proposed Revision of Condemnation Law Procedure 

Gentlemen: 

Your letter of May 29, 1974, and the enclosures have 
been received and are appreciated. 

While I may have further comment to make with reference 
to the condemnation law, I hasten to express views on two subjects 
upon a preliminary review of the material. 

On page 31, it is stated that the Commission recommends 
that condemnation by private persons be abolished except in cer
tain stated instances. I vigorously disagree. 

From time to time, as a result of incidents frequently 
not the fault of the owner, a parcel becomes landlocked. While 
it has been stated that it is contrary to public policy for land 
to be landlocked, in the absence of the ability to condemn access 
to a public road, the property becomes virtually useless. Some
times the problem is solved by implied reservation or implied 
grant of easements. Sometimes it is remedied through prescription. 
However, these are uncertain solutions and do not apply in all cases. 
Moreover, property which has a use for residential purposes cannot 
be effectively so used by merely providing access. Public utility 
services when they are available in the area should also be avail
able to each residence. The policy of the pacific Gas and Electric 
Company is not to condemn easements or rights of way for private 
property but only for their main lines. Consequently, a person 
can spend a substantial sumQf money for the construction of a 
home and then be unable to get utility service because of the 
lack of the right to install same and the refusal of the company 
to condemn it. 

In my opinion, the right on the part of private per
sons to condemn for a public purpose should be retained. Per
haps a public purpose should be redefined. Certainly ~t_()ugh~ 

1 



CaliforIlia La~J nev l3ion Corer'1j,!,'"}.0~ 
School of Law 
Stanford, California 94305 
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to include the right to condemn a roadway of proper width and 
location for ingress and egress and it should include the right 
to condemn for use by a public utility for the installation of 
water, sewer lines, power and telephone lines with proper safe
guards to the properties over which such easements are condemned. 

The other area subject of this letter appears on page 36 
where you state that the Commission has concluded that the right 
to condemn additional land because the remainder would be in 
such size, shape and condition to be of little value should be 
retained. This power has been, in my opinion, repeatedly abused 
by the Department of Public works, which has virtually gone into 
the land business. Sales of its collected remnants are constantly 
being held and provide a substantial source of revenue. The abil
ity of a private land owner to convince a trial judge that a par
ticular remnant is or is not "of little value" is questionable. 
Indeed, the logic requiring a land owner to assume this burden 
escapes me. Since the property is not needed for the public im
provement and all that is being done is an attempt to reduce the 
cost to the public by allowing the agency to acquire additional 
land, install the improvements, and then sell the excess as a 
means of offsetting the costs a questionable extension of taking 
for a "public"purpose arises. Furthermore, if the power to ac
quire additional land for resale can be justified because of a 
reduction of the overall public expense, then it follows that the 
same right should be extended to private utilities whose rates 
are fixed by overall expenses. Yet you note on page 37 that non
governmental condemning agencies have no such power and you pro
pose that this not be changed. No reason for the discrimination 
is stated. 

I will study the material further and comment addition
ally. However, for the record may I say that I am a private attor
ney handling condemnation matters on behalf of land owners and ac
quiring condemning agencies. I recently completed the acquisition 
of property and various easements on behalf of the City of Colusa. 
Consequently, I think I am in a positi~n to see condemnation pro
blems from both sides. 

, Yo~. u very truly ~J /J J 

i vt £f - Bftif!.J..... 
'../ Bert • Blade . 

lade & LeClerc 

RVB/jo 
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Cla 
ElCHIBlT XVIII 

July 11, 1974 

California Law Revision Commission 
School of Law 
Stanford, California 94305 

Gentlemen: 

The legal staff of the California Hospital Association has recently 
reviewed the California Law Revision Commission's recommendation 
concerning eminent domain. We would like to take this opportunity 
to indicate our support of the recommendation concerning nonprofit 
hospitals as set forth on page 32, paragraph (2) of the Commission's 
report. We would call to your attention active legislation 
(Assembly Bill 3145, Brown) which may necessitate some additional 
revisions later on. While we are not opposed to the bill in its 
amended form, we feel that several of the qualifying requirements 
may further delay and complicate an already complicated process. 

Thank you for the opportunity to review and comment on the issue 
prior to the intro.duction of specific legislation. 

Sincerely, 

A'{~ 
. Legislative Advocate 

JEM:cld 

----~\ 
\ ,;3 _.\ __ ._-

r., . 
. ~ , 

California Hospital Association 
925 l STREET, SUITt: 1250, SACRAMENTO, CALIFORNIA 95814, (Q1(,) 443·7401 
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• ·1XHIJIi' 'XIX 
ALBERT J. FORN, INC. 

A ProfessionAl. Law Corporation 
ALBERT ..J. FORN 

A,..rOANEv AT LAW 

aUITE 4111 WILSHIRE HOATON ,.LlB.DING 

40511 WI LSfoIlRI: .OULEVARO 

LOS ANOELE8, CAI.'~0"N'1 800'0 

fEUfIIIHONI. II'''' 3.1.·1~. 

Mr. John H. DeMoully 
EXecutive Secretar.y 

July 12, 1914 

California Law Revision COIIImissioliJ 
School of Law 
Stanford, California 9430S 

De&!' Mr. DeMoully: 

Thank you for aending !'\Ie the tentative. recom
mendations of the Law ReV18ionC~ission re oondenma
t10n law. I have not had t11!1e to I,do m9re than' scan 
them and read the SuJnIaI!,.ry but I &IIi impressed very 
favorably - even though I at!U't~i th a decided bias 
in favor of the private landoWner.: 

I would l1ke to palla on, one oOllllll8nt, 
ba.sed on DIY .experience. There· ahO\Uld be apacific 
pena.,ltiea for a condemnor's reruaap' to comply With 
discovery provisiona. Too many ju)igea asaume (even 
after Waters-tel that "the govern~nt" is alw8¥a 
right and goOd. I know or a case "here a Division 
of HighWays attorne., refused to submit his valuation 
data or even give the name of his~ppra1aer"witl'l8aa 
prior to trial. yet the judge pe~itted hiDI to use 
the aurprise"'i tneaa and d1 d not~rm1 tthe defendant's 
lawyer time to check out SOllIe 8t~ge cO!\lP&l'&ble ales, 
FOrtunately the jury waa not as.i~ressedw1th "the 
government.. aa was the judge. ., 

trult YOUI'S, 

--I ALBERT J. 
AJF/ja 

" !:: 


