#o3 7/9/74

Memorandum Th-37

Subject: Study 23 - Partition Procedure

The Commission has previocusly reviewed approxXimately one-half of the
par-ition statute. The decisions previously made have been incorporated
in the attached draft of the whole statute, with conforming changes,
developed by the staff working with the Commission's consultant, Mr. Elmore.

Letters relating to the statute have been received by the Commission
from Mr. Cooper, an Qakland attorney, and Mr. Swift, counsel for Western
Title Insurance Company. These letters are attached as Exhibits I-III.

Same of the comments in the letters have already been incorporated in the
statute, some refer to page or section numbers of earlier drafts, and some
have mlready been passed upon by the Commission. Consequently, the staff
has noted the comments, where relevant, following the sections of the statute
to which they relate,

We plan at the meeting to first review Chapters 5-8 of the statute,
containing material not previpusly consldered by the Cummission. We hope
during the meeting to thereafter corer the whole of the draft statute and
the comments to repealed sections with the view to developing & recomenda-
tion that can be approved for printing at the September 1974 meeting.

Respectfully submitied,

Nathaniel Sterling
Staff Counsel
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Memorendum Tk- 37 EXHIBIT I

J B CoopER

ATTORNEY AT LAW
842 BANK OF AMERICA BUILOING
1212 BROADWAY
CAKLAND, CALIFORNIA 94812
TELEPHONE 883-00%0

March 1, 1974

California Law Revision Commission

School of Law

Stanford, California, 94305 ‘
Attn: Nathaniel Sterling Partition Revision

Dear Mr. Sterling:

Thank you for your letter of February 27, 1974. I will be
happy to assist your committe in any manner in connection with
the up dating of the partition procedure,

I recently was involved in a very nasty partition action
between two attorney partiea and I received a liberal education
in connection with defects in the present procedure.

It would be my present suggestion that, since partition is
also an action in rem to quiet title, that the provisions of
749 at, seqg. of the Code of Civil Procedure be seriously considered
for adoption in lieu of the present partition provisions relating
to service of process, naming of parties, proof, etc.

It has always been my feeling that the sale feature would be
improved by applying the probate sale procedure in both public and
private sales.

It also seems to me that only a single referee should be
provided for since the judge makes the final orders in all matters.
The powers of the referee should be spelled out in the statute and
not left to reliance on petitions for court orders. Where the litigants
will not agree on anything because of personal animosity,, both the
referee and the judge are put on the spot.

The referee should not be required to invest moneys of unknown
claimants. Such funds should be deposited with the county treasurer
as in the case of unknown heirs or distributees.

The referee should be the sole perscn to notice hearings of
his reports and his fees should be set out to avoid uncertainty,
Some judges allow the referee a statutory fee on the value of the
property based on the probate fee sections.

I ran into a very serious problem where very extensive title
work had to e done and where a perimeter survey was absolutely
necessary. The litigants would not advance the fees so the title
company would not work on the report and no survey could be cbtained.



The judge could not compel the litigants to advance these costs
and neither the title company nor the surveyer would do their work
on the basis that the court would impress a lien on the property
for the cost therecf. Your committee should work on this problem
since it may often arise.

If the probate sale mode is adopted, a special provision should
be made as to the notice of sale.QOnce a bid is returned under a notice
in a probate sale, the notice becomes null thereafter and if the
sale is rejected, a new notice must be given., Since the referee
has to please the judge and the litigants with a return of sale, there
is more likelihood that it may not be accepted. Therefore, the
notice of sale should remain in force sc that another sale could
be made pursuant to it.

The referee should also be assisted in preocuring valuations
of property under partition. I would suggest that he be authorized
to employ State Inheritance Tax Referees for this purpose and that
a provision be made for their compensation.

The foregoing are only suggestions which may be worthy of your
consideration. I feel that the entire procedure should be simplified
as much as possible and that reference can be made to existing
procedures which have been time tested and are generally understood
by moat attorneys.




Memorandum 7h-27 . EXHIBIT II

J, D, COOPER
ATTORAMNEY AT LAW
RaZ [Aabd OF ArAE FECA SUTDING
1212 BROADWA Y
GAKLAND, CALIFORMNIA 94612
TELEMHONE 833 GOHG

April 30, 1974

California Law Revision Commission
School of Law

Stanford University,

Stanford, California, 94305

Attn: Nathaniel Sterling

Dear Mr. Sterling:

I make the following comments on the proposed new partition
legislation and I trust this will be in your hands prior to
the meeting early in May.

875.020 co-owner should include personal representatives,
receivers, trustees, etc.

875.110 Money or currency should be exempted from partition.
I was in the DCA on this very poéoint involving proceeds from a
condemnation. The law is very sketchy and money is partitionable
by its very nature.

875.220 should enakle the referee to apply for orders where
the parties will not ccoperate and are hostile to the action.

875.240 should set up a fee schedule as in probate subiject to
extra compensation for extraordinary servicea. The court should
also be authorized to fix a bond of the referee if required.

The court should be given jurisdiction to hear and determine
all preliminary motions, reports, acecounts, and to set the same
for hearing on its own motion.

875,250 should allow the court tc direct payment of the various
employeee - otherwise they will not perform their tasks without
agsurance of present payment. Liens for this purpose are useless.

B75.260 the court SHALL {not may) prescribe conditions of
sale or partition and it sheould regquire additicnal "aspecial
notlice" in some cases where class interests may be involved.

This section should require the referee to render to the
court a statement of his intentions as to proceeding in the form
of a report to be noticed to the parties and set by the court.
Unleass this is done the court will not have any basis for directing
the trustee as to procedure. Such an order would later be super-
seded by an interlocutory decree.

875.270 "Compensatory adjustments" is meaningless. Are the
adjustments to be made out of property or out of cash of the
party compelled to make it? Some parties have no cash for this

purpose,



B875.510 shouwdd provide for jcinder of all persons having
any right, title or interest in the propzrty of record as shown
by a current title report or certificate or actually otherwise
known by the plaintiff, creoss romplainant or answering defendant.

875.520. Joinder should be permissible of all persons claiming
interest in both the real and personal property invelved. It could
be considerable hardship on a person claimineg an intereat in
personal property only to sit through a long procedure where the
main issue ia vhe real property.

B75.530. I= lis pendens jurisdictional as in quiet title or
ig it merely a convenience for binding subsequent veatees, I
think that 1lis pendens should he mandatory and be filed within 10

davs after fining the complaint,

875.540 should be deleted insofar as it stays the action
until lis pendens is filed. This would allow many deliberate
delays. The ¢ourt should demand that lis pendens be filed within
10 days after filing the complaint.

B75.610. The summona should he as preacribed in sectiona
749 et. seq of the Civil Code. Partition is alsc a gquiet title
action and quiet title action provisions, rather than emminent
domain forms, should be followed.

87%.620 should provided for pubklishing the summons without
any frills. Also the property should he posted within 10 daya
after filing the complaint.

B875.630 should be eliminated.

875.810 (a) needs clarification. The word "convevance" is
inappropriate.

875840 is bad. There is no assurance that the holder of a
master lease will inform the sub-lessees, royalty claimants, etc.
of a pending action. These perscns should receive some kind of
notice of the proceseding.

878.530 ias bad. The court should compel joinder of all
necessary partieg and make an in rem judgment, The title companies
could not insure under the present provoged section.

878,540 Same Comment asg in connection with 878,530,

878.560 should be restated. The transferred interest vests
in the transferpe subject to the effect of the pending action.

879.040 is incomplete, It is possible that joint holders of
of a condominium might disagree as to its use or sale. Such a
unit should alsc be subject toasmale Iin partition



Beydnd the foregeoing comments I believe the staff has done
a good job.

I have reprosented title companies and tried property cases
for many years, includihg partition actions. Accordingly, my
comments are based primarily onpractical experience which may
be of some value to those who have not heen on the actual
firing line.




Memorandum Th-37 EXHIBIT I1T

WESTERN TITLE INSURANCE COMPANY

MAIN OFFICK: (2i3) 901~878T & 380 NUSH ETRERT ¢ BEAN FRANCISCO, CALIFORNIA B4104

June 19, 1974

California Law Revision Commission
{Partition)

School of Law

Stanford, California 94305

Attn: Nathaniel Sterling, Staff Counsel
RE: Draft of Proposed Partition Act Title Il
Gentlemen:

Pleagse find enclosed a Memorandum hastily prepared
from an unfortunately cursory reading of what appears to me
to be a thoughtful, very carefully prepared Draft, Naturally
my approach has been from the title company viewpoint, es~
pecially since at this late date I could contribute little if
anything from a purely legal standpoint.

Very truly yours,

/ .
\ ([me,,/
Dean A, Swift

Vice President and Counsel

DAS/vm
Encl,

cec: Title Insurance & Trust Company

r
i

Transamerica Title Insurance Company



* MEMORANDUM

(RE: Draft of Partition Act Code of Civil Procedure Part 2, Title IT)

The following points with page references to the Draft
are matters which arose as I hurriedly read the draft. There are
of varying importance, many I am sure arising from my incomplete
knowledge of the subject or eliminated hy a more careful, detailed
review of the draft,

Page 2:  (f) This definition should be redrafted to include
terminology in use in the industry, such as, pre-
liminary reports, guarantees, binders and policies
of title insurance, which would cover the field,

10. Note: I agree with Mr. Cooper and feel the content is
adequately and more precisely covered in other sections,

12, 872.220: The matter of “copying” raises the question of
responaibility of the title company to any
copier. I would assume such responsibility
would be resisted.

17. 872.320 {c): “actual notice” is a conclusion or a goal;
I would suggest language comparable to that
used in CC2924f, (See Note.)

18, 872.410 {a): cChange "all" to any
{(b): Change to "Any facts tending to" etec.

19, B872.420 (b): Where the defendant's lien arises from a
recorded abstract of judgment, he would have
to obtain a title report to determine what
other property it might be a lien on.

28, : Typo, second word, last line,

29. 872.730 (a)}: Should there be a comma after "original,”
fourth line?

30. 873.040: Must the court appoint a person which it other-
wige would not approve of?

39, 873.180: what about parcel map laws and ordinances, due
on sale clauses in deeds of trust?

40. 873.,1%0: Would a local governmental entity be inclined
to accept or abandon a right of way prior to
court approval, order or other finality?



43, 873.230: Perhaps this should be more specific since it
seems contrary to general law concerned with
improvements by co-tenants possible legal severance
of title to improvements might be a problem.

44.,873.260 (a): Line one, suggest “"equally" for egual.
45, 873.320: I agree with the Note, -

46, Article 3: How do parties get notice of the filing and
‘ the hearing of the report?

49, B73,520: Comment., Change to "no preference for either", etc.

52, 873.630: If the sale is for credit, how would the bene-
ficial interest compensate minors, unknowns,
contingents, etc.? If named, there would he
assignment and reconveyance problems,

54, 873.660 (c): Line 2 "passes" for "pass".

56, 873,690: I find this section awkward and vague; igs (b)
necegsary? If “void", what would be rights of
ultimate bona fide purchasers? ,

61, 873,740: Line 2 "or" should be “of" the probate salé, ete,

B8l. 874.220: I am inclined to agree with Mr, Cooper's Note,

82, 874,.230: The same

83, 874,.240: Line 3, "heirs" is too vague (how many, how de-
termined).

B4, 874,250: Should be simplified; suggestion: after "thereof",
‘ - line 3, add "sgaid interest” as transferred or
conveyed is subject to the pending action”.



CODE OF (CIVIL PROCEDURE

PART 2, CIVIL ACTIONS

TITLE 10.5. PARTITION OF REAL AND PERSONAL PROPERTY

CHAPTER 1. GENERAL PROVISIONS
Article 1. Preliminary Provisions
§ 372.010. Scope of title
§ 872.020. Definitions
§ 872.030. Rules of practice in partition actions
Article 2. Powers of Court
§ 872.110. Superior court
§ 872.120, General authority to hear motions and make orders
and decrees
§ §72,130. Temporary restraining orders and injunctions
§ 872.140. Compensatory adjustument

CHAPTER 2, COMMENCEMENT OF ACTION
Article 1. Complaint and Lis Pendens
§ 572,216. Persons authorized to commence partition action
872.220, Title report
872.230. Contents of complaint
872,240, Joilnder of property
872.250. Lis pendens
§ 872.260. Stay where lis pendens not filed
Article 2. Summons
§ 872.310. Summons
§ 372,.320. Requirements where service is by publication
§ 872.330. Publication as to certain defendants
Article 3., Answer
§ 872.410. Contents of answer
§ 872.420. Requirements where defendant 1s lienholder
§ 872,.430. Pleading hardship and oppression
Article 4, Parties
§ 872.510, Mandatory joinder of defendants
§ 872.520. Where defendant is unknown or interest uncertain
§ 872.530. Where defendant is deceased
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§ 872.540, 011 and gas interests
§ 872,550, Permissive joinder of "all persons unknown"

CHAPTER 3. TRIAL
Article 1. Determination of Interests of Parties
5 872,610, Court may determine interests

o

872,620, Where determination of interests necessary
§ 872,630, Determination of interests of lienholders
§ 872.640, Interests of unknown parties
Article 2. Determination of Right to Partition
§ 872.710. Court determination of right
5 872,720, Interlocutory judgment of partition
§ 872.730. Partial partition
Article 3. Determination of Hanner of Partition
§ 872.810, Division of the property
872,820, Sale of the property
372.830. Partial dlvision and sale
372.840. Digposition of property subject to express trust
872.850. Conditions of division or sale

@I & wR W

CHAPTER 4., REFEREES
Article 1. General Provisilons
§ 873.010. Court authority
§ 873.020. Referees for division and sale
§ 873.030. Three referees in place of one
§ 873.040. Appointment of person selected by parties
§ 873,050, Persons disqualified as referee
£ 873.060. Authority of referee
§ £73.070. Petition for instructions
§ 873.080. Disposition in accordance with law
§ 873.090, Designation of public and private ways
Article 2. Contracts of Referee
§ 873.110. Services of third persons
873.120. Employment of attorney

i wn

$#73.130, Employment of surveyor
§73.140. Employment of auctioneer

373.150. Contract for third-person services may include Interest

e B I A

573.160. Referee not liable on contracts

wii-



CHAPTER 5. DIVISION OF THE PROPERTY

Article 1.

§ &73.
§ 873,
873.
473,
873.
§ 873.

LoE I o B ]

Article 2.

§ 073,
§ 873.
§ 873,

Article 3.

§ 873.
§ G73.
§ B73.
§ 373.

Manner of Division

210, DPivision by referee

220, Designation of portions

230. Division involving lmprovements

240, Oiwvision iuvelving purported conveyance
250, Division by known lot or parcel

260, Owelty

Effect of Division on Particular Interests
310, Liens

320, Short-term tenancy

330. Unknown owners

Confirmation of the Division

410. Referee's report of division

420, ilotlon to confirm report

430. Court confirmation

440, Judgment

CHAPTER 6. SALE OF THE PROPERTY

Article 1.

§ 873,
§ 873.
§ 673.

Article 2,

“©n L ] wn o &3 ¢n o o own

Lo ]

Article 3.

§& 873,
§ 8?3.

373,
573.
873.
873,
373.
£73.
573.
873.
873,
873.

Manner of Sale
510, Sale by referee
520, Court order of public or private sale
530. Public or private sale of part of property
Sales Procedures
610, Procedures agreed to by parties
615. Court authority in sale
620. Sale of property separately, in lots, or as umit
630, Credit sales
640. Ifanner of notice of sale
650. Contents of notice of sale
660. Sale of perishable and other personal property
670. Conduct of sale at public auction
680. Conduct of sale at private sale
690. Persons ineligible to purchase at sale
Consummation of Sale
710. Referee's report of sale

720. ilotion to confirm report

~iii~
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Article 4.

<«

CHAPTER 7.

LB R "~ B~ A - I 7~ )

CHAPTER 8.

Article 1.

§
§
§
§

Article 2.

$
§
§
§

873.730.
873.740.

673.750.

373.760.
573.770.
$73.780.
873.790.

$73.810.
873.820.
873.830.
873.840,

873.850.

PARTITION
373.910.
£73.920.
873.930.
873.940,
873.950.
873.960.
873.970.

Confirmation hearing

Determination of amount of in-court offer without
regard to agents' commissions

Court order for collectlon of proceeds and transfer
of property

Refusal of purchaser te deliver proceeds

Taking setoff from party purchaser

Court authority at closing

Conveyance of the property

Digposition of Proceeds of Sale

Court order of disbursement

Application of proceeds of sale

Exhaustion of other security of lienholder

Set-off in lieu of payment of estate for life or
years

Treatment of successive estates

BY APPRAISAL

Agreement of co-owners to partition by appraisal
Contents of agreement

Court approval ¢f agreement

Referee

Court confirmation of referee's report

Effect of agreement

Belation of agreement to other remedies

COSTS OF PARTITIOCHN

874.010,
874.020,
874.030.
874.040.

874.110.
874.120.
£74.130,
874.140,

Allowance and Apportionment of Costs of Partition

Costs incurred for common benefit
Interest on disbursements
Court appertionment of costs

Apportionment involving future interests

Payment of Costs of Partition

Payment by partiles
Nonpayment lien
Enforcement of lien

Execution to enforce judgment

PR ATE



CHAPTER %. JUDGHMENT =

(2]

374.210. Persons bound by judgment

§ 674,220, Persons not bound by judgment

§ 874.230. Holder of lien knowm to plaintiff

§ 674.240. Effect of death or incompetency of party before
judgment

§ 574.250. Effect of conveyance before judgment

OPERATIVE DATE

-v-



405-781

CODE OF CIVIL PROCEDURE

PART 2, CIVIL ACTIONS

TITLE 10.5. PARTITION OF REAL AND PERSONAL PROPERTY

Comment. The Code of Civil Procedure provisions relating to
partition were formerly found in Chapter 4 (commencing with Section 752)
of Title 10. The partition provisions have been moved to a new Title
10.5 (coumencing with Section 872,010).

405-782

CHAPTER 1, GENERAL PROVISIONS

Article 1, Preliminary Provisions

§ 872,010, Scope of title
872,010, This title gaverne actions invelving resl property and,

to the extent ﬁpplicable. aections inwolwving éersoﬁil PrOperty.

Comment. Section 872.010 1is derived from the second sentence of
former Section 752a, Owners of both real and petaonli property may
maintain a partition action. See Section 872.210. This title does not
apply to property divisions under the Family Law Act or in other cases
specifically governed by other statutes.



403-783 § 872,020

§ B72.020, Definitions

872.020. As used in this title:

{a) “Action' means an action for partition under this title.

(b} "Guardian'' includes conservator.

{c) “Lien' means a mortgage; deed of trust, or other security
interest in propgrty whether arieing from contract, statute, common law,
or equity.

(d) "Property" includes real and personal property and any right,
title, estate, lien, or interest therein.

(e) "Rewainder" includes reversion,

{f) "Ticle report" means a preliminary report, guarantee, binder,

or policy of title insurance.

Comment. Section 872.020 provides definitions for terms used
throughout the Partition Act.

The term "lien'" is defined broadly in subdivision (c) to apply to
any encumbrance on property, including security interests in peraonal
property.

405~785

§ 8672.030. Rules of practice in partition actions
872,030, The statutes and rules governing practice in civil

actions generally apply to actions under this title except where they

are inconsistent with the provisions or purposes of this title.

-2-



§ 872.030

Comment, Section 872.030 makes cieat that, although partition is
nqminally a ecivil action, this title contains some special procedural
provisions that apply to partition despite general rules to the contrary.

405-793

Article 2. Powers of Court

§ 8?2;110; Superior coﬁrt
872.110. The superior court has jurisdiction of actions under this

title.

Comment. Section 872.110 continues a portion of foxrmer Section
755,

405-461

§ 872,120, Geuetairauthoritf to hear mntioné an& nake ofders aud decrees

872.120. In the conduct of the proceeding, the court may hear and
determine ail motions, repoxta, and accounts and ﬁay make any decrees
and orders necessary or incidental to carrying out the purposes of this

title and to effectuating its decrees and orders.

Comment. Section 872.120 is new. Generally, its purpose is to
give the broadest'possible statutory authorization to powers that the
court, to a large extent, probably already had. The succeeding sections
of this article elaborate on, but do¢ not exhaust, the court's power in

partition actions.



§ 872.120

While partition actions in California are a creature of statute
(Capuccio v. Caire, 207 Cal. 200, 277 P. 475 (1932)), they are nonethe-
less equitable in nature (Elbert Ltd. v. Federated Income Properties,
120 Cal. App.2d 194, 261 P.2d 783 (1953)), and the statutory provisions
are to be liberally construed in aid of the court's jurisdiction. See
Sections 4 and 187.

Note. HMr. Cooper states that this section ''should enable the
referee to apply for orders where the parties will not cooperate and are
hostile to the action.” We note that the referee is authorized to
petition for inetructions by Section 873.0%, which should satiasfy Hr.
Cooper's concern.

Mr. Cooper also suggests that the court be able to set motions and
the like for hearing on its own motion. This, we think, is unnecessary.

405-794

§ 872.130. Temporary restrainiog orders and injunctions

872.130. The court may make temporary restraining orders and
injunctions, with or without bond, for the purpose of:

(a) Preventing waste,

{b) Protecting the property and title thereto.

(c} Restraining unlawful interference with a division or sale of

the property ordered by the court.

Comment. Section §72.130 is new. It gives the court authority to
take the protective steps described without having to rely either upon
its contempt powers or the general provisions as to temporary restraining

orders and injunctions.



405-799 § 872.140

§ 872.140, Compensatory adjustment

£72.140. The court may, in all cases, make compensatory adjustment

among the parties according to the ordinary principles of equity.

Comment. Section 872,140 continues the last sentence of former
Section 792. It includes such matters as accountings and other incidental
relief. For a provislon for payment of owelty in cases of unequal divi-
sion, see Section 873.260.

Hote. Mr, Cooper states that "'compensatory adjustments' 1s mean-
ingless. Are the adjustments to be made ocut of property or out of cash
of the party compelled to make it? Some parties have no cash for this
purpose,”

ilr. Swift agrees with this comment and feels that the coantent of
the section 18 "more adequately and more preciszely covered in other
sectfons."
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405-842 § 872.210

CHAPTER 2. COMMEJCEMENT OF ACTION

Article 1. Complaint and Lis Pendens

§ 872,210, Persons authorized to commence partition action

872,210, A partition action may be commenced and maintained by any
of the following persons:

(a) A co~owner of personal property.

(b) An owner of any of the followlng interests in real property:

{1) An estate of inheritance.

(2) An estate for 1ife.

{3) An estate for years.

Comment. Subdiviston (a) of Section 872.210 continues the first
portion of former Section 752a relating to personal property.

Subdivision (b) supersedes the first portion of former Section 752
relating to real property. Under subdivision (b), an owner may seek
partition whether or not he is a joint tenmant or tenant in common. He
may, for example, be a sole life tenant seeklng partition as against the
remaindernen or vice versa. It should be noted, however, that neither a
cotenant nor a person seeking partition as between successive estates is
entitled to partition as a matter of right. See Section 872.710.

The provision formerly found in Section 752 for partition by a
lienholder "on a parity with that on which the owner’'s title 1is based"
{8 not continued. The provision was of extremely limited application
and was an exception to the rule stated in this section that only a
substantial property interest Is entitled to demand partition., THE LAW
REVISION COMHISSION PARTICULARLY SOLICITS COMMENTS CONCERNING THE DE-
LETION OF THE LIEN PROVISION FROM FORMER SECTION 752.



405-843 § 872,220

§ 872,220, Title report

872,220, 1If it 1s necessary to have a title report:

(a) The plaintiff may, prior to commencing the action, procure a
title report and shall in the complaint indicate he has done so and
designate a place where it will be kept for inspection, use, and copying
by the parties.

{b) The court may, upon application ¢f a party, authorize him to
procure a title report and shall designate a place where it shall be

kept for inspection, use, and copying by the partiles.

Comment. Section 872.220 is derived from former Sectionm 799. For
a definition of "title report,' see Section 872.020., Provisions relat-
ing to the title report formerly found in Section 800 are omitted. For
allowance of cost of procuring the title report, see Section 874.010.

Note. Mr. Swift notes that the matter of "copying" railses the
question of the responsibility of the title company to any copler., The
staff assumes that there 1s no responsibllity since there 13 no privity

of contract between the title company and the copier. Perhaps a sentence
ghould be added to clarify this point.

405-800

§ 872.230. Contents of complaint

872.230. The complaint shall contain.all of the following infor-
mation:

(a) & description of the property that is the subject of the action.
The description shall include:

{1} In the case of tangible perscnal property, its usual location.

-7



§ 872,239

(2) In the case of real property, both its legal descriptlon and
street address or common designation.

{b} All right, title, or interest the plaintiff has or claims in
the property.

(c) Any right, title, or interest of record or actually known to
the plaintiff that persons other than the plaintiff have or claim in the
property and that the plaintiff reasonably believes will be materially
affected by the action, whether the names of such persons are known ot
unknown to the plaintiff,

{d) The interests asrto which partition is sought and a prayer for
partition of the interests.

{e) Where the plaintiff at the time of filing the complaint seeks

sale of the property, he shall allege the facts justifying such relief.

Commenit, Section 872.230 1s new. In addition to the information
required by this sectlon, other Information may be necessary. See,
e.g., Section 872,220 (information relating to title report).

Subdivision (a) requires a description of the property that is the
subject of the action. It should be noted that several properties may
be joined in one complaint even though located in different counties.
See, e.g., Murphy v. Superior Court, 138 Cal. 69, 70 P. 1070 (1902).

And, real and personal property may be joined in one action. Section
872,240, As to joinder of property under varying ownership, see Middlecoff
¥. Cronise, 155 Cal. 183, 100 P. 232 (1909).

Subdivision (b) requires an allegation of all the plaintiff'’s in-
terest in the property, including such interests as liens. For interests
sufficient to waintain the action, see Section 872.210.

Subdivision {c) supersedes the first portion of former Section 753.
Unlike the former provision that required all interests to be set out

regardless whether the interests would be affected, subdivision (c)



§ 872,230

limits the duty to only those interests the plaintiff reasonably believes
will be materially affected. Incorporation of a title report should be
sufficlent to satlsfy tnils duty as to recorded interests but not as to
unrecorded interests known to the plaintiff.

Partition of some or all of the interests in the property may be
obtained. Subdivision (d) requires the plaintiff to make an election
and to indicate which interests are intended to be affected by the
action. For provisions relating to partles defendant, see Article 4
(commencing with Section 872.510}.

Subdivision (e} requires an allegation of facts justifying a sale
of the property only where the plaintiff seeks sale in the complaint.
There is no requirement that the plaintiff elect division or sale at the
time of filing the complaint,.

405-802

§ 872.240, Joinder of property

872,240, PRezal and personal property may be joined in one action.

Comment. Section 872.240 continues the last sentence of former

Section 752a.

Note. Mr. Cooper writes: "Joinder should be permissible of all
persons claiming interest in both the real and personal property in-
volved. It could be conslderable hardship on a persen claiming an in-
terest in personal proparty only to sit through a long procedure where
the maln issue is the real property.’



405-803 § 872.250

§ 872.250. Lis pendens

872.250. (a) Immediately upon filing the complaint, the plaintiff
shall record a notice of the pendency of the action in the office of the
county recorder of any county in which real property described in the
complaint is located.

(b) If other real property is thereafter joined in the action, the
plaintiff or other person joining the property shall promptly record a
supplemental notice.

(¢) From the time of filing such notice for record, all persons
shall be deemed to have notice of the pendency of the action as to the

property described in the notice.

Comment. Subdivisions (a) and (¢) of Section 872.250 continue pro-
visions formerly found in Section 755. The detalled listing of the
contents of the lis pendens formerly found in Section 755 is omitted
since Section 409 covers thils matter,

Subdivision (b) is new. The duty under subdivision (b) is upon the
person jolning the property to record the lis pendens; this might be
either the plaintiff or a cross~cowmplainant.

Note. Mr. Cooper comments: "Is lis pendens jurisdictional as in
gquiet title or 18 it merely a convenlence for binding subsequent wvestees?

I think that lis pendens should be mandatory and be filed within 10 days
after filing the complaint.”



405-804 § 872.260

§ 872.260. 5Stay where lis pendens not filed

872.260. 1If the notlce required by Section 872.250 1s not re-
corded, the court, upon its own motion or upon the motion of any party
at any tlme, shall do the following:

{a) Stay the action until the notice is recorded.

{(b) Order the plaintiff or person joining the property, or another
party on behalf of the plaintiff or other person, to record the notice.
The recordation shall be at the expense of the plaintiif or other person

joining the property.

Comment, Section 872.260 is new. The recording of the 1lis pendens
is an essential step in the partition action. Prompt recording enables
the court to deal with the title with certainty. The person required to
record might be either the plaintiff or a cross-complainant,

Note. Mr. Cooper belleves this section should be deleted insofar
as it stays the actlon untll lis pendens is filed. "This would allow

many deliberate delays. The court should demand that lis pendens be
filed within 10 days after filing the complaint.”

405-805

Article 2. Summons

§ 872.310. Summons

8372.310. (a) The form, contents, and manner of service of summons
shall be as in civil actions generally.
(b} Service on persons named as parties pursuant to Sections 872.530

and 872,550 shall be by publication pursuant to Section 415.50.

-11-



§ 872.310

Comment. Sectlon 472.310 supersedes former Section 756.

The provision of former Secticm 756 that the summons must contaln a
description of the property is not continued since the property will
already be described in the complaint that accompanies the summons.

The provision of former Section 756 that the summons be directed to
all persons 'named"” as defendants is continued in subdivision (a) which
incorporates the general provisions governimng the contents of summons in
civil actions. See Section 412.20(2)(requiring the summons to contain
the names of the parties to the action).

Subdivision (b) makes clear that, where unknown parties or heirs
are involved, service must be by publication. For additional provisions

relating to service by publication, see Sections 872.320 and 872.330.

405806

§ 872.320. Requirements where service is by publication

372.320. VWhere the court orders service by publication, it shall
further order that:

(a) The plaintiff post, not later than 10 days after the date the
order 1s made, a copy of the summons and complaint on the property that
is the subject of the action.

(b) The plaintiff record, i1f not already recorded, a notice of the
pendency of the acélom.

(c} The publication describe the property that 1s the subject of
the proceeding in a manner reasonably calculated to give perscns having

an interest in the property actual notice of the action.

Comment. Section 872.320 supersedes former Section 757. While
publication will be pursuant to Section 415.50, subdivisions (a) and (b)

-12=



% 872.320

are new regquirements that supplement the publication provisions of
Sectlon 415.50 1in order to¢ Increase the likelihood that persons interested
in the property will receive notice of the proceeding. Subdivision (c)

continues a comparable provision iu the last sentence of former Section
757.

Note. The requirement in subdivision (c¢) of publication "in a
manner reasonably calculated . . ." is included to satisfy due process
requirements. An open-ended provision such as thils, however, may create
title problems. Perhaps subdivision (c} should make express provision
for publication of street address cor other common designation,

"Mr. Swift suggests insertion of language from Civil Code Section
2924f (relating to notice of sale under the power of sale contalned in a
deed of trust or mortgage): "Ip addition to any other description of
the property, the notice shall describe the property by glving its
street address, 1f any, or other common designation, if any." The Civil
Code provision also excuses error or noncompliance 1f a legal description
of the property is given.

405-807

§ §72.330. Publication as to certain defendants

8572.330. (a) Where the court orders service by publication, the
publication may:

(1) Name only the defendants to be served thereby.

(2) Describe only the property in which the defendants to be served
thereby have or claim interests,

{b) Judgment based on failure to appear and answer following service
under this section shall be conclusive against the defendants named in

respect only to property described in the publication.

Comment. Section 872.330 is new. It is derived from Section
1245,2 {(eminent domain).

Note., @Mr. Cooper states simply that this sectlion "should be elimi-
nated."

-13-



405-808 § 872.410

Article 3., Ansver

§ 872.410. Contents of answer

872,410, The answer shall contazin all of the following Infor-
mation:

(a) Any right, title, or interest the defendant has or claims in
the property.

(b) Any facts tending to controvert such material allegations of

the complaint as the defendant does not wish to be taken as true.

Comment. Section 872.410 continues portions of former Section 758.
The provision of former Sectlon 758 that the defendant's fallure to
answer within the time allowed by law would result in the allegations of
the complaint being taken as true is coatinued in Section 431.20. It
should be noted that the requirement in subdivisilon (a)} that the defend-
ant list his Interest in the property includes liemns as well as other

interests clalmed by the defendant.

405-809

§ 872.420, Requirements where defendant 1s lienholder

872.420, {a) Where the defendant has or claims a lien on the prop-
erty, his answer shall indicate:

(1) The date and character of the lien.

{2) The amount remalning due thereon.

(3) If there 1s any additional security therefor, 1ts nature and

extent.
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§ 872.420

(b) If the defendant fails to disclose any additional security, he

shall be deemed to have waived his llen on the property.

Comment. Sectlon 872.420 continues a portion of former Section
758,

Hote. Mr. Swift indicates one situation where the lien waiver pro~-
vision may be unduly harsh: "Where the defendant's lien arises from a

recorded abstract of judgment, he would have to obtain a title report to
determine what other property it might be a lien on."

405-810

§ 872.430, Pleading hardship and oppression

872.430, 1If the defendant opposes the partition on the ground it
would be inequitable under the circumstances of the case, he shall so
gstate in his answer and shall set forth the facts upon which he relies

concerning the inequity.

Comment. Sectlon 872.430 is new. It implements the general excep-
tion to the right to partition in cases of inequity. The defendant has
the burden of proof on this lssue. See Section 872.710.

405~811

Article 4. Parties

§ 872.510, Mandatory joinder of defendants

872,510. The plaintiff shall join as defendants in the action:
(a) All persons, of record or actually known to the plaintiff,

having or clalming a lien upon the property or part thereof.

~15-



§ B72.510

(b) All persons having or claiming Iinterests as to which partition

1s sought.

Comment. Subdivision (a) of Section 872.510 supersedes former Sec-
tion 754, Subdivision (2) converts the rule of Section 754 (no person
having a llen or "conveyance' need be made a party unless of record) to
an affirmative joinder requirement while limiting it to liens and extend-
ing it to persons not of record but known to the plaintiff. For the
effect of fallure to join a recorded lien, see Section B74.220; for the
effect of failure to join liens actually known to the plaintiff, see
Section 874.230. For the definition of 'lien," see Section 872.020.

Subdivision (b) is new, This provision is elaborated in the suc-
ceeding sections of this arcticle.

It should be noted that joinder of other parties may be necessary
under Section 389 (mandatory joinder).

Note. The required joinder of all liens in subdivision (a) is
derived from existing law. It should be noted, however, that the policy
of mandatory joinder of such interests is rather Inflexible and appears
to oppose the policy of the Commission expressed in subdivision (b)
permitting the plaintiff to choose the interests he wishes to affect and

to determine whether he wants the property aold free of or subject to a
lien.

405-812

§ 872.520. Where defendant 18 unknown or interest uncertailn

872.520, (a) If the name of a person described in Section 8§72.510
is not known to the plaintlff, or 1f the ownership or the share or
quantity of the person's Ilnterest is unknown, uncertain, or contingent,
the plaintiff shall so state in the complaint and shall name as parties

all persons unknown in the manner provided in Section 872,560,

~16~



§ 672,520

(b) If the lack of knowledge, uncertainty, or contiungency 1s caused
by a transfer to a member of a designated class who is not ascertained
or 1s unborn, or by a transfer in the form of a contingent remainder,
vested remainder subject to defeasance, executory devise, or similar
disposition, the plaintiff shall also state in the complaint, so far as
is known to him, the name, age, and legal disability (if any) of the
persen 1ln being who would be entitled to ownership of the interest had
the contingency upon which his right depends occurred prior to the
commencement of the action.

(c) The court shall upon its own motion or upon motion of any party
make such orders for joinder of additional parties and for appointment
of guardians ad litem pursuant to Sections 372, 373, and 373.5 as 1s

necessary or proper.

Comment. Section 872.520 1s derived from the last portion of
former Section 753, Subdivision (a) incorporates the requirement, for-
merly found in Section 756, that “all persons unknown' be joined.
Subdivision (b) adds the requirement of an indication of possible additional
parties, and subdivision (c) provides for joinder of such partles and

protection of their interests.

Wote, Mr. Elmore belleves that the portion of subdivision (a) per-
mitting the plaintiff to state that the name of a party is not known to
him should be deleted. If it is kept, he feels it should be expanded to
prevent abuse:

The problem is the thorny one of what efforts a plaintiff must make
to ascertaln names of owners. The fact that the plaintiff does not
know the pame of B, a remainderman with an absolute estate, should
not be sufficient to use the publication method. At the minimum,
such allegation should be permitted oaly after affidavit of due
diligence, and the Doe procedure should be used. On the other
hand, if the name is not known because the interest is contingent,
new (b) 1s intended to take care of this situationm.
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405-813 § 872.530

§ 872.530., VWhere defendant is deceased

872.530f (a) If a person described in Section 872.510 is dead and
the plaintiff knows of a duly qualified and acting personal representative,
the plaintiff shall join such personal representative as a defendant,

{(b) If a person described in Section 872,510 is dead, or is be~
lieved by the plaintiff to be dead, and the plaintilff knows of no duly
qualified and acting personal representative:

{1) The plaintlff shall state these facts in an affidavit filed
with the compliaint.

{2) The plaintiff may joln as defendants "the heirs and devisees of

{naming such deceased person), deceased, and all

persons claiming by, through, or under said decedent,” naming them in
that mauner. In the case of personal property, reference shall be made
to the legatees of the decedent. Where it is stated in the affidavic
that such person is belleved tc be dead, such person may alsc be named

a8 a defendant.

Comment., Sectlon 872.530 is new. It is derlved from Section
1245.3 (eminent domain).

405-815

§ 872.540. (il and gas interests

872.540, Where property is subject to a lease, community lease,
unit agreement, or other pooling arrangement with respect to oll or gas

or both, the plaintiff need not join as defendants persons whose only
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§ 872.540

interest In the property 1s that of a lessee, royalty-cwner, lessor-
owner of other real property in the community, unit, or pooled area, or

working interest owner, or persons claiming under them.

Comment. Section 872.540 continues the substance ¢f the first por-
tion of former Section 753.1. The interests of persons not joined in
the action are not affected by the judgment of partition as to the
parties. See Section 875.530.

Note. !Mr, Cooper states that this section "is bad. There is no
assurance that the holder of a master lease will inform the sub-lessees,

royalty claimants, etc., of a pending action. These persons should re-
celve some kind of notice of the proceeding."

405~-817

§ 8§72.550., Permissive joinder of “all persons unknown'

872.550. The plaintiff may, in cases where partition is sought as

to all interests in the property, join as defendants "all persons unknown

claiming any right, title, or interest in the property,"” naming them in

that manner.

Comment. Section 872.550 is new. It i1s derived from Section
1245.3 (ewminent domain) and provides a means whereby the plaintiff may
glve the partition action an in rem effect. For provisions relating te
service by publication, see Sectlon 872.320. For the effect of the
judgment, see Section 874.210.
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405-518 § £72.610

CHAPTER 3. TRIAL

Article 1. Determination of Interests of Parties

§ 872.610. Court may determine Iinterests

872.610. The right, title, and interests of the parties, plaintiff
as well as defendant, may be put in issue, tried, and determined in the

actlon.

Comment. Section §72.610 contlnues the substance of the flrst
portion of former Section 759, The sectlon makes clear that the court
may resolve any title disputes in the course of the proceeding where
placed in 1ssue by answer of a defendant or cross-defendant. Cf, Section
872.410 (answer).

405-819

§ 872,620, Where determination of interests necessary

872.620. To the extent necessary to grant the relief scught or
other approprlate rellef, the court shall upon adequate proof ascertain

the state of the title to the property.

Comment. Section 872.620 supersedes the portion of former Section
759 that required that "the title must be ascertained by proof to the
satisfaction of the court" where a sale of the premises was necessary.
Section 872.620 expands this requirement to any case, sale or division,
where ascertainment of title appears to be necessary. In contrast with

Section 872.610, 1n cases where it 1s necessary to know the state of the
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§ 872,620
title, Section 872.620 applies regardless whether a defendant raises the
issue in his pleadings.

For specilal provisions relating to ascertainment of the status of

liens, see Section 872.630.

405~820

5 872.630. Determination of interests of lienholders

872.630, {(a) To the extent necessary to grant the relief sought or
other approprilate rellef, the court shall determine the status and
priority of all liens upon the property and for each liem the extent to
which the amount remaining due thereon has been secured in any other
manner.

{b) The court may appoint a referee to ascertain the 1lnformation
required by this section. Upon application of the referee or & lien-
holder, the court shall direct the issuance of process to compel attend-
ance of witnesses, the production of bocks, documents, or things, and
the filing of verified c¢laims. The report of the referee thereon shall
be made in writing to the court and shall be confirmed, modifiled, or set

aslde and a new reference ordered, as the justlce of the case may require.

Comment. Section 872.630 supersedes the provislions of former Sec-
tlons 761 and 762, which applied only to determination of the status of
llens of record held by persons not made parties to the action. Section
872.630 extends thils requirement to all liens and simplifies the pro-

visions relating to ascertainment of the status of liens by a referee.
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§ 372.630

Note. Exlsting law provides that, where the matter is referred to
a referee, the plalntiff is required to serve notice to appear on the
lienholders In the same manner as service of process. The notice contains
the time and place of the hearing and instructs the lienhcolder to appear
and make proof by his own affidavit or otherwise. Subdivision {b) in
effect glves greater discretion to the referee as to how proof is to be
made and the like.

405-821

§ 872.640. Interests of unknown parties

872.640. Where two or more partles are unknown, the coutrt may
consider their rights together in the action and not as between each

other.

Comment. Section 872.640 continues the last portion of former
Section 759.

405-823

Article 2. Determination of Right to Partition

& 872.710. C{ourt determination of right

8§72.710, (a) At the trial, the court shall determine whether the
plaintlff has the right to parcition.

{(b) Partition as to concurrent interests in the property shall be
as of right, unless the partition would be inequitable under the clrcum-
stances of the case, taking into consideration the Interests of all per-
song in the property. The defendant has the burden of procf as to any

such lnequity.
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§ 672.710

(c) Partition as to successive interests in the property shall be
allowed if it is in the best interests of all the parties. The court
shall consider whether the possessory interest has become unduly burden-
some by reason of taxes or other annual charges, expense of ordlnary or
extraordinary repalrs, change in the charécter of the property since
creatlon of the interests, the circuymstances under which the interests
were created, and all other factors that would be considered by a court

of equity in the case of trust property.

Comment., Subdivislon (a) of Section 872.710 contlnues in substance
the portion of former Section 763 for partition “upon the requisite
proofs belng made.' It applies to both contested and uncontested trials.
In order to make the determination that the plaintiff has the right to
partition, the court must find that the plaintiff has an interest in the
property sufficient to maintain the proceeding. (See Section 872.210.)
In addition, the court must find the existence of any special conditions
prerequisite to partition of interests in particular types of property.
See, e.g., Civil Code Section 1354 (limitations on partition of interests
in condominium property}.

Subdivision (b) is new. Instances where partition might be 'in-~
equitable" include cases where there has been a valid waiver of the
right to partition, where the market for property is temporarily depressed,
and the like. The court, in an appropriate case, may deny the partition,
postpone the partition, or grant the partitlon on such terms and con-
ditions as will be equitable.

Subdivision (c) 1s new. It is desizned to glve the court fairly

broad discretion over partition as to successive interests,
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405-824 § 872.720

§ 872,720. Interlocutory judgment of partition

872.720. 1If the court finds that the plaintiff is entitled to
partition, it shall make an interlocutory judgment that determines the
rights and interests of the parties and orders the partition of the
propertcy.

Comment. Sectilon 872.720 continues the portion of former Section
763 that required a court order of "'partition according to the respective

rights of the parties as ascertained by the court.” An interlocutory
Judgment of partitiomn is appealable., See Section 904.1(1}.

405-825

§ 872.730. Partial partition

872.730. {a) If the court determines that it is impractical or
highly incoavenient in the first instance to make a single interlocutory
judgment of partition, the court may first ascertain the rights and
interests of the original concurrent or successive owners and thereupon
make an interlocutory judgment of partition as if such persons were the
sole parties in interest and the only parties to the actionm.

{b) Thereafter the court may proceed in like manner as between the
original concurrent or successive owners and the parties claiming under
them or may allow the 1lnterests to remain without further partition if

the parties so desire.

Comment., Section 872.730 contlnues the substance of former Section
760. The interlocutory judgment of partition is appealable. See Sec~
tion 904,.1(1); contrast Emeric v. Alvarado, 04 Cal. 529 (1884).

-2



405-827 5 872,810

Article 3. Determination of ‘lannaer of Partition

§ 872.810. Division of the property

872.810. The court shall crder that the property be divided among
tire parties in accordance with their rights and interests as determined

in the interlocutory judgment.

Comment. Section 872.810 continues the preference of prior law for
partition by division in kind. Cf. former Sections 763, 752 (real
property}, 752a (personal property).

It should be noted that the provision formerly found in Section 763
for division where the site of an Incorporated town or city is included
within the exterlor boundaries of property has not been continued be-

cause 1t 1s obsolete.

405-828

§ 872.820, Sale of the property

872,820, Hotwithstanding Section 872.810, the court shall order
that the property be sold and the proceeds be divided among the parties
in accordance with thelr rights and interests as determined in the
interlocutory judgment 1n the following situations:

{a) The parties agree to such relief, by their pleadings or other=-
wise.

{b) The court determines that, under the clrcumstances, sale and
division of the proceeds would be more equitable than division of the
property. For the purpose of making the determination, the court wmay

appoint a referee and may take into account his report.
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Comment. Section 872.820 represents an exception to the rule of
partition by division stated in Section 872.010., The court may order a
sale under the terms of this section whether or not requested by the
pleadings.

Subdivision (b} chanpes the standard for allowing a sale of the
property from ‘'great prejudice" to "more equitable, thereby enabling
sale in cases in which it previously was precluded. Cf. former Sectioms
763, 752 (real property), 752a (personal property). The portion of
former Section 763 requlring sale in the case of a life estate with con-
tingent remainder is not continued.

It should be noted that the provision formerly found in Section 763
for sale where the site of an incorporated town or city is included
within the exterior boundaries of the property has not been continued

because it 1s obsolete.

405-829

§ 872.830, Partial division and sale

B72.830. If, in making a determinatioﬁ whether sale would be wore
equitable than division of the property, the court finds that sale and
division of proceeds for part of the property would be more equitable
than division of the whole property, the court may order that such part

be sold and the remalinder divided.

Comment. Section 872.830 makes explicit the authority of the court
to order a partial division of the property and a sale and division of
proceeds as to the remainder. FProvisions of prior law in which such

authority was 1mplicit include Sections 763 and 770.
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404-378 ¥ 872.840

§ 872.840, Disposition of property subject to express trust

872.840. (a) Where the property or an interest therein is subject
to an express trust, the court may but iIs not required to order that the
property be sold.

(b) Upon division or sale of such property, the property or proceeds
of sale allotted to the trustee of the express trust shall be held by
him upon the trust thereln stated, and no further action by the court
pursuant to Section 873.850 1s required.

Comment. Section 872,540 continues the substance of the second
paragraph of former Section 763. It is an exception to the rule of

former Section 763, requiring sale of property subject to a life estate

wicth contingent remainder, which is not continued.

405-462

§ 872.850. Conditions of division or sale

872.850. The court shall prescribe condietlons of division or sale.

Comment. Section 872.850 is new.
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404-379 § 873.010

CHAPTER 4. REFEREES

Article 1. General Provisions

§ 873.010, Court authority

873.010. {a) The court shall appoint a referee to divide or sell
the property as ordered by the court.

(b} The court may:

{1} Determine whether a referee's bond is necessary and fix the
amount of the bond.

(2) Instruct the referee.

(3} Remove the referee.

{4) Fix the reasonable compensation for the services of the referee
and his reasonable expenses.

(5) Provide for the date of commencement of the lien of the referee
allowed by law.

(6) Require the filing of interim or final accounts of the referee,

settle the accounts of the referee, and discharpe the referee.

Comment. Section 873.010 sets out some, but not all, of the court's
powers with respect to the referee.

Subdivision (a), providing for court appointment of a single referee,
supersedes provisions of former Section 763 that requlred the consent of
the parties for the appointment of a single referee., On interpretation

of present statutory provisions, see Hughes v. Devlin, 23 Cal. 5301

(1363) (upholding power of court to appolnt one sale referee): Ahr v.
Ahr, 153 Cal. App.2d 1, 314 P. 95 (1957)(refusing on appeal to consider
question because no objection to one referee was made at the trial);

compare Parmelee v. Brailnard, 62 Cal. App.2d 182, 144 P.2d 381 (1944)(alter-

native ground of reversal, on appeal, that one referee was appointed for

sale, without citation of Hughes decisiomn}.
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§ 873.010

Subdivision (b)(l) is new. Whether a bond 1s required depends on
the circumstances of the case.

Subdivision (b){2) 1s new; it gives express recognition to the in-
structions procedure. It is a valuable tool for resolving awbilguities
and matters not otherwise covered and, if properly used, serves to ex~
pedite the actiom.

Subdivision (b)(3) is intended to state the substance of the intro-
ductory portion of former Section 766. It broadems this provision to
apply to the referee for sale as well as for division.

Subdivision (b)(4) states the substance of former Section 768 in
providing for court allowance of fees and expenses of referees. Cf.
Section 874.010 and Comment thereto.

Subdivision (b){5), providing for the court to fix the date of com-
mencement of the lien, is new. It avoids the possibllity of later
settlement and dismissal of the actionm.

Subdivision (b)(6) is new. It recognizes the need for and practice
of receilving and passing upon the account and final report of the referee,
particularly in, but not limited to, sales transactions, and of dis-
charging the referee when he has made a final report and accountiag.

Hote., Mr. Cooper advocates for referees "a fee schedule as in pro-
bate subject to extra compensation for extraordinary services."

404~380

§ 873.020, Referees for divisilon and sale

873.020. The court in its discretion may appoint a referee for
sale and a referee for division, or may appoint a single referee for

both.

Comment. Section 873.020 1s new. It makes clear the court's dis-
cretion to appolnt referees with different functions where property in
an actlon is to be both divided and sold.
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404-656 $ 8373.330

§ $73.030. Three referees in place of one

873.030. (a) The court may, with the consent of the parties,
appoint three referees to divide ox sell the property as ordered by the
court.

(b) The three referees so appointed shall have all the powers and

may perform all the dutles required of ope referee,

Comment. Section 873.030, providing for court appeintment of three
referees only with the consent of the partles, replaces provisions of

former Section 763 that provided for appointment of three referees.

404~657

§ 873.040. Appointment of person selected by parties

873.040. {a) The court shall appoint as referee under this title
any person or persons to whose appointment the parties have consented.
(b) In the case of an incompetent or minor party, the duly appoint-

ed guardian of the party may so consent.

Comment. Section 873.040 continues without substantive change a
portion of former Section 763. It should be noted that the parties may
nominate persons to serve as referee but, absent agreement among the
parties, the choice of a referee is in the discretion of the court.

Note. Mr. Swift querles whether the court must appoint a person it
would not otherwlse approve., The statutory language, and the policy it

embodies, the staff believes require appointment of the person selected
by the parties.
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404-658 § 873.050

§ 873.050. Persons disqualified as referee

873.050. Hone of the following persons shall be appointed a
referee under this title:

(a) A clerk or deputy clerk of the court.

(b} A partner or employee of the judge.

(c) A relative of the judge or his spouse within the third degree
or a spouse of a relative of the judge within the third degree.

(d} An owner of any interest or estate in the property that is the

subject of the action.

Comment. Section 873.050 continues provisions forwerly found in
Section 763.

404-659

§ 873.060. Authority of referee

$73.060, The referee may perform any and all acts necessary to
exercise the authority conferred upon him by the title or by order of

the court.

Comment. Section 873.060 is new. It makes explicit the referee's

general authority to effectuate the partitiom.
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405-844 & 873.070

§ $73.070. Petition for instructions

873.070. The referee may petition the court for Instructions

concerning any of his dutles under this title.

Comment. Section 873.070 is new: it is intended to enable the
referee expeditiously to resolve any administrative problems that may

arise in the execution of his duties.

404665

§ 873.080, Dispositlon in accordance with law

873.080. The division or sale of the property by the referee shail
comply with all laws, repgulations, and ordinances governing such trans-
actions including where applicable, but not limited to, the following:

{a) Zoning requirements.

{b) Environmental impact reports.

(c) Subdivision map provisions.

(d} Land dedication requirements.

(e} Street opening and clesing provisions.

Comment. Section 873.080 1s new. It makes clear that the actions
of the referee in disposing of the property and of the court in confirming
the referee's actions must conform to any applicable laws,

Note. The listing in subdivisions {(a)-(e) is subject to further
staff research into the applicability of the items listed, particularly
items (b)-{d). Mr. Swift supgests for inclusion among the items to be

researched: "parcel map laws and ordinances, due on sale clauses in
deeds of trust."
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404-6606 § 873.090

¢ 873.090. Designation of public and private ways

873.090. (a) In selling or dividing the property, the referee may,
1f it will be for the advantage of those interested, designate & portion
of the property as a public or private way, road, or street. In comnection
therewith, the referee may also recommend the closure of any or all
other rcads on the property and allocation of the portion of the property
cccupled by such roads to the parties.

{b) Upon making such a designation and recommendation that is
adequate to accommodate public and private wants, the referee shall
report that fact to the court.

{c} The court shall not confirm the vreferee's report for the open-
ing or closing of a public way, road, or street unless all necessary ac-
tion has been taken by the appropriate public entities,

{d) Upon confirmation of the referee's report by the court, the
portion of the property designated as a public or private way, road, or
street shall not be allocated to any of the parties or seld but shall be
a private way for the use of the parties interested or an open and
public way, road, or stfeet, and the roads recommended to be closed
shall be deemed abandoned upon the terms stated in the order of confir-

mation.

Comment. Section 873.090 continues the substance of a portion of
the second sentence of formwer Section 764. Under Sectlon 873.090,
property set apart as a publlic way need not be accepted by a local
public entity in order to be open to the public. The provision in
former Section 764 for abandonment of public highways upon confirmation
of the referee's report is not coantinued since such abandonment can be

accomplished only by the public entity concerned.
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§ 573.090

It should be noted that the provision formerly found in Section 763
for sale where the site of an incorporated town or city 1s included
within the exterior boundaries of the property has not been continued
because it is obsolete.

Hote., ifr. Swift questions whether a local governmental entity

would be 1lnclined toc accept or abandon a right of way prior to court
approval, order, or other finality.

405-796

Article 2. Contracts of Referee

§ 873.110. Services of third persons

873.110. The court may, subject to the limitations of this article:

(a) Authorize or approve contracts of the referee for the services
and expenses of surveyors, engineers, appralsers, attorneys, real estate
brokers, auctloneers, and others.

(b) Allow and direct payment of or reject claims under such con-
tracts.

{c) Provide for the date of commencement of any lien provided by

law or contract for such claims,

Comment. Section 873,110 is new, It recognizes that the court is
the supervising entity 1in carrying out the partition. It removes from
the referee, acting alone, the authority tc engage the services of third
persons for his assistance. It contemplates that the court will authorize
or approve contracts of the referees for third-~party services and expenses,
allow or reject claims thereunder, and in proper cases speclfy the

priority of any lien therefor.
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§ 873.110

Former Sections 766 and 768 provided only for employment by the
referee of surveyors and necessary assistants and allowance of thelr
€ees and expenses, For particular provisions relating to employment of
third persons, see Sections 873.120-873.140.

Section 873.110 is intended to vest the court with breoad discretion
and with corresponding duties. Surveying services may involve substan-
tial sums., Abllity to obtain such services may depend upon assurance
of, or security for, payment despite any later settlement by the parties
and dismissal of the actiomn.

So also, in a particular case, employment of a real estate broker
by the referee may be desirable., Under Section 873,110, such employment
may be authorized or approved and the terms of the contract prescribed

or approved by the court.

404-660

§ 873.120. Employment of attorney

873.120. (a) The referee may employ an attorney only with the
approval of the court pursuant to Section 873.110.

{b) The application for approval shall be in writing and shall
contain the following informationm:

(1) The necessity for the employment.

{(2) The name of the attorney whom the referee wishes to employ.

{3) A statement that the attorney is not attorney for, or associated
with or employed by an atterney for, any party to the proceeding.

{¢) Any claim for compensation for the attorney shall detail the

services performed by the attorney.

{omment. Sectlon §73.120 is new. It is derived from Rule 528 of

the Californla Rules of Court (employment of an attormey by a recelver}.
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404661 $ 873.130

§ 873.130. Euwployment of surveyor

873.130. The referee way, with the approval of the court pursuant
to Section 873.110, employ a surveyor with the necessary assistants to
aid him in making a sale or division of property.

Comment. Sectlon 873.130 contfinues a portion of former Section 764
wilth the added requirement for court approval. <Court approval is required

since the amounts iavolved may be substantial and means of payment may

present a problem.

404662

§ 873.140. Employment of auctioneer

873.140. The referee may, with the approval of the court pursuant
to Section 873.110, employ an auctloneer, authorized to act as such 1n
the locality, to conduct a public auction and to secure purchasers by

such method for any tanglble property to be sold at public auction.

Comment. Sectlon 873,140 is new. It is derived from Probate Code
Section 760.5 (sale of tangible personal property of estate).

Hote. The Commlssion had previously suggested that a section such
as this be added. In thils connection, it should be noted that the sec-
tion on court powers authorizes employment of appraisers to assist the
referee in procuring valuations of property under partition. Mr. Cooper
states: "I would suggest that he be authorized to employ State Inheri-
tance Tax Referees for this purpose.” Should the choice of appraisers
be limited to inheritance tax referees?
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404-663 § 873.150

§ 873.150. Contract for third-person services may include interest

873.150. A contract for the services of an attorney, surveyor,
auctioneer, or other third person in the action may provide for the
accrual of iaterest at a rate not in excess of the legal rate for
amounts due under the contract that are not paild within three months

after the time they become due and payable,

Comment. Sectlon 873.150 is new. It is designed to better enable
the referee to obtaln competent services where the person rendering the

gservice will not be paid until the conclusion of the actionm.

Hote. This provision for payment of interest 1s oniy a mild attempt
to alleviate the problem of obtaining adequate services. Mr. Cooper
states:

1 ran into a very serious problem where very extensive title
work had to be done and where a perimeter survey was absolutely
necessary. The litigants would not advance the fees so the title
company would not wvork on the report and no survey could be obtained.
The judge could not compel the litlgants to advance these costs and
nelther the title company nor the surveyor would do their work on
the basis that the court would impress a lien on the property for
the cost thereof. Your commlttee should work on this problem since
it may often arise,

One solution that comes readily to the staff'’s mind is to require that
the plaintiff advance costs as necessary as a condition to maintalning
the actlon and receiving a credit for them in the final disposition.

This could work a substantial hardship on the plaintiff, however, partic-~
ularly in a case where the plaintiff 1s bringing the actlon because he

i3 1in desparate need of money,

Mr. Elmore believes that it would be unfalr to require a party to

advance expenses as a condition to maintain the action where substantial
amounts are involved. He favors a ‘“‘lien’” solutlon--see Section 874.120.
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404-664 § B73.160

§ 273,160, Referee not liable on contracts

273,160. The referee shall not be personally liable ou contracts
made, or for expenses incurred, by him except as he shall expressly

assume such liabilicy in writing.

Comment. Sectlon 873.160 1s new. The contract itself may provide
a means of payment, e.g., the commission of an auctloneer or a real
estate broker from the proceeds of sale. In other cases, particularly
where the property is divided, the third person will have lien rights,.
See Section 874.120,
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404-674 § §673.210

CHAPTER 5. DIVISION OF THE PROPERTY

Article 1. Manner of Division .

§ 873.210. Division by referee

873.210. The referee shall divide the property and allot the
several portions tc the parties, quality and quantity relatively con-
sldered, according to their rights and Interests as determined in the

interlocutory judgment of particion.

Comment. Section 873.210 continues a portion of former Section
764,

404-765

§ 873.220. Designation of portions

873.220. The referee shall designate the several portions of the

divided property by proper landmariks.

Cooment. Section 873.220 continues a portion of former Section

764. For the authority of the referee to employ a surveyor, see Section

873.130.
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404-667 § 373.230

§ 873.230. Division iuvelving improvements

873.230. So far as is practicable, and to the extent it can be
done without material injury to the rights and interests of the other
parties, the referee shail so divide the property as to allot to a co-
owner any portion that embraces improvements he has made for his own
benefit. In making such division and allotment, the referee shall

exclude the value of such improvements.

Comment. Section 873.230 continues the substance of the last
sentence of former Section 764, making clear that the provision applies

only to improvements made by a co-owner for his own benefit,

Note. Mr., Swift comments:

Perhaps this should be made moyve specific; since it seems
contrary to general law concerned with improvements by co-tenants,
possible legal severance of title to improvements might be a prob-
lem.

404-668

§ 873.240. Division involving purported conveyance

873.240, Where a co-owner has executed a deed purporting to convey
to a purchaser in fee and in Qeveralty the whole title in a specific
tract by metes and bounds out of the property to be divided, the referee
shall, to the extent it can be done without material injury to the
rights and interests of the other parties, so divide the property as to

allot the specifiec tract in fee and in severalty to the purchaser, his

—40=



§ §73.240

helrs, or assigns, or to take such other action as shall make the deed

effeccual as a conveyance of the whole title to the specific tract.

Comment. Section 873.240 continues the substance of the fourth

sentence of former Section 764.

404-669

§ 873.250. Division by known lot or parcel

373.250. Vhere real property consists of more than one known lot
or parcel, the referee shall, to the extent that it can be done without
material injury to the rights and interests of the parties, divide the
property by known lot or parcel without other internal division.

Conment. Section 873.250 is new. The standard of "known lot or
parcel” is derived from Section 694 (execution). 1In order to facilitate

division by lots, the partles may join additional property whether by

complaint or by cross-complaint.

404-670

§ 873.260. Owelty

873.260, ({(a) Where division caunot be made equally among the
parties according to their rights without prejudice to the rights and
interests of some, compensation way be required te be made by one party

to ancther on account of the inequality, and the refieree may sc recommend.
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§ 873.260

(b} No compensation shall be reguired to be made to others by
elther of the following:

(1} Unknown owners.

{2} Minors, unless it appears that a minor has personal property

sufficient for that purpose and his interest will be promoted thereby.

Comment. Section 873.260 continues the substance of the first
sentence of former Sectiom 792, adding a provision for the referee to

make recommendations as to payment of owelty.

404-671

Article 2. Effect of Division on Particular Interests

§ 873.310. Liens

873,310, Where a lien is on an undivided interest or estate of a
party, the lien shall, upon division of the property, become a charge

only on the share alloted to that party.

Comment., Section 873,310 continues the substance of the first
portion of former Section 769. As under the former section, the lien
that is continued will be subordinate to charges on the property for its
just proportion of the costs of partition. See Section 874.120.

It should be noted that, in case of a sale of the property, liens
of partles are paid in preference to the shares of the former uwners.
See Section 873.820,
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404-672 § 373.320

§ 373.320. Short-term tenancy

873.320. Where a tenancy for years less than 10 is on the whole of

the property, the division of the property shall not affect such tenancy.

Comment. Sectlon 873.320 continues the substance of former Section
167,

Hote. The staff and Mr. Elmore believe that a section of this
nature can create serious problems. It seems to imply that the co-
owners may break a lease for longer than 10 years. We believe that
there is a possibility of waiver of partition by execution of a lease.
We plan to give this matter further study.

Mr, Swift agrees with this note,

405-760

§ 873.330. Unknown owners

873.330. Where the court has considered the rights of two or more
unknown parties together, the referee shall zllocate the portion for

such parties to remain undivided.

Comment. Section 873.330 supersedes the portion of former Section
763 that required the court to designate an undivided portion for owners
whose interests remain "unknown, or are not ascertained."” Cf. Section

872.640 (court authority to consider rights of unknown owners together).
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405-761 ¥ 873.410

Article 3. Confirmation of the Division

§ 873.410. Referee's report of division

873.410. The referee shall make a report of his proceedings, which
shall include all of the following:

{(a) A specification of the manner in which he has executed his
trust.

(b} A description of the property divided and the share alloted to
each party with a particular description of each share.

(¢} Any compensatory adjustment recommended pursuvant to Section
873,260,

{d) Any recommendation as to ways, roads, streets, and easements.

Comment. Sectlon 873.410 continues the substance of the first
sentence of former Section 765 with the added requirement of any rec~-

ommendations as to owelty (Section 873.260) and public and private ways
(Section 873.190).

405-762

§ 873.420. Hotion to confirm report

£73.420. Any party, upon 10 days' written notice to the other
parties who have appeared, may move the court to confirm, change,

modlfy, or set aside the report.

Comment. Section 873.420 continues the substance of the last

sentence of former Section 765,
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§ 873.4290

Note. Mr. Cooper recommends that the "referee should be the sole
person to notlce hearings of his reports.” He does not elaborate reasons.
The Commission has previously determined that the referee should not be
able to move the court to confirm his own report of division.

Mr. Swift also asks, "How do parties get notlce of the filing and
the hearing of the report?”

405-763

§ 873.430. Court confirmation

873.430. The court may confirm, change, modify, or set aside the

report and, if necessary, appoint a new referee.

Comment. Section 873.430 contlnues the substance of the first

sentence of former Section 766.

405-845

§ 873,440, Judgment

573.440. Upon confirmation of the referee's report of division of
the property, the court shall enter judgment that such division be ef-

fectual forever.
Comment. Sectlon 8§73.440 continues the substance of the introduc-

tory portion of former Section 766. For the eifect of the judgment, see
Chapter 9 {commencing with Section 874.210).
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405-764 § 573.510

CHAPTER G. SALE OF THE PROPERTY

Article 1, Manner of Sale

§ 873.510. Sale by referee

$73.510. The reieree appointed by the court to make a sale of the
property shall sell the property in the wanner and following the proce-

dures provided in this title,.

Comment., Section §73.510 is new.
Jote. Mr. Cooper (Exhibit I) recommends that the probate sale
procedures be adopted for both public and private sales. The Commission

has previously rejected this approach of making partition and probate
sale procedures uniform,

405-765

§ 373,520, Court order of public or private sale

473,520, The éourt shall order that the property be sold at public
auction or private sale, as 1t determines will be more beneficial to the
parties, or the court may order that the property be sold at public
auction or private sale, as the referee determines will be more beneficial

to the parties.
Comment. Section 873.520 continues the substance of a portion of

the first sentence of former Section 775, making clear that there is no

preference for either public or private sale.
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405-766 s 273.530

§ 873.530. Public or private sale of part of property

$73.530., Part of the property may be sold at public auction and
part at private sale if it appears that to do so will be more beneficial

to the parties.

Comment. Sectlon 873.530 continues the substance of a portion of

the first sentence of former Section 775.

405~767

Article 2. Sales Procedures

§ 873.610. Procedures agreed to by parties

873.610. Notwithstanding any other provision of this title, the
court shall order sale by such methods and upon such terms as are ex-

pressly agreed to in writing by all the parties to the action,

Comnent. Sectlon 873.610 is new. It permits the parties to agree
to sales procedures that may vary with the procedures prescribed in this
chapter. It should be noted that the court also has authority to prescribe
additional sales procedures. See Section 872.170,

Hote, Mr. Elmore feels that this section (which the Commission

directed be added) is overly broad and lacking in necessary detall,
e.g., parties in default, parties represented by guardians.
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405-797 § 873.615

§ 373.615, Court authority in sale

273.615. The court may:

(a) Prescribe any terms and conditions of sale not inconsistent
with the provisions of this article which it deems proper for the
particular property or sale, including adoption of the procedure of
Section 873.740.

{b) Fix 2 minimum bid, to be effective a reasonable time, not
exceeding six months from the date of fixing the bid.

(c) Permit rejection of all bids upon a first sale.

Comment, Sectlon 873.615 1s intended merely to supply some detail
with respect to the powers of the court in a partition sale.

Subdivision (a) implements Section 873,740, which permits the court
to make applicable to the sale the so-called ''gross overbidding” proce-
dure {as modified) and to fix, divide, and 1imit agents' commissions in
the sale. Thus, in advance of sale, and as part of its terms and con-
ditions, the court may adopt Section 873,740 and state the manner of
handling agents' commissions.

Subdivisions {b) and (c) permit the court to prescribe such terms
as minimum bid and the right of the referee to reject all bids. For
example, if the property is a manufacturing plant which has been shut
down and there are few potential buyers, it may be desirable to ilmpose
one or more of the conditions authorized by these subdivisions. iflinimum
bids, right to reject all bids, display or natlonal advertising are
tools that are often used in noncourt sales. The use of conditiouns,
such as minimum bids in partition sales, does not appear to have been
declded by appellate courts in California. Divided views have been
expressed in other jurisdictions. See Kemp v. Waters, 165 Md. 521, 170
A, 178 (1934); Schmitt v. Weber, 40 Misc. 361, 113 N.Y.5. 449 (1908);
compare Il1l, Stats., Ch, 106, § 60 (Smlith-Hurd 1952) which requires a
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§ 873.615

sale at two-thirds of the valuation of the property, with provision for
a new valuation if the property cannot be sold at the original "upset”
figure. To meet the objection that a minimum bild requirement may deprive
a co~owner of his right to have the property disposed of, a six months'
limit is stated in the use of this condition. Likewise, the right to
reject all bilds, if that condition 1s used, is available on only the
first 'sale," for similar reason.

Note. Mr. Cooper states:

This section should require the referee to render to the court
a statement of his Iintentlons as to proceeding in the form of a
report to be noticed to the partles and set by the court. Unless
this 1is done, the court will not have any basis for directing the
[referee] as to procedure. Such an order would later be superseded
by an interlocutory decreze.

405-764

§ 873.620. Sale of property separately, in lots, or as unit

873.620, (a) Unless the interests and rights of the partles will
be waterlally prejudiced thereby, the court shall order that known lots
or parcels of real property be sold separately.

(b) The court shall order that items of personal property be sold
separately or in a lot or lots, as it determines will be most beneficlal
to the partiles, or the court may order that such property be sold sepa-
rately or in a lot or lots, as the referee determines will be most
beneficlal to the parties.

{c) The court may order that any real and personal property be sold

as a unit,

49~



§ 873.620

Comment. Subdivision (a) of Section 873.620 supersedes the last
portion of former Section 782. The standard of "known lot or parcel" is
derived from Section 694 (execution).

Subdivisions (b) and (c) are new. Under subdivision (c) where
property 1s sold as a unit, it will be subject to a combilned offer or
‘one bid.” Cf. Prob. Code § 734.5.

4035-769

§ 873.630. Credit sales

873.630, The court may:

(a) Direct a sale on credit for the property or any part thereof.

{b) Prescribe such terms of credit as may be appropriate.

{c) Approve or prescribe the terms of security to be taken upon the
sale, including the manner 1n which title to the security is to be
taken, whether in a single instrument or several instruments, accoerding

to the interests of the parties.

Comment. Section 873.630 states the court's authority over pur-
chase money security in general terms. The subject was covered in
former Sections 773 and 776, which appeared to divide the authority
between the court and referee. The portion of former Section 776 that
referred to “unknown owners, infants, or parties out of the state" is
deleted as obsolete. See Comment to Article 4 (commencing with Section
873.810).

Under Section 873.630, if the court falls to prescribe the terms of
credit, the referee may accept offers with varying terms proposed.

dote, Mr. Swift is concerned about the deletion of the stricture
against credit sales for the Interests of minors and the like, "If the
sale is for credit, how would the beneficial interest compensate minors,

unknowns, contingents, etc.? If named, there would be assignment and
reconveyance problems."
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405-770 § 873.640

§ 873.640. ilanner of notice of sale

873.640. {a) Notice of the sale of real or personal property shall
be given in the manner required for notice of sale of like property upon
execution except that notice need not be gilven to the parties.

(b) Where real and personal property are to be sold as a unit,
notice of the sale may be 1in the manner required for notice of sale of
real property alone.

{c) The court may order such additional notice as it deems proper.

Comment. Subdivision (a) of Section 873.640 continues the reguire-
ment of former Section 775 that real property be sold at public auction
"upon notice glven in the manner required for the sale of real property
on execution.” Subdivision (a) extends this provision to persopal prop-
erty and to both public and private sales. Subdivision (a) deletes the
requirement found in the execution provisions (Section 692) that notice
be given to partles; they have adequate means of keeping informed.

Subdivision (b) is new,

Subdivision (c¢) gilves the court discretion to require additional
notice., In some types of sales, the court may deem it desirable to
order such other types of notice as display or classified advertisement,

Note. Mr. Cooper believes that the court “should require additional

'special notice' in some cases where class interests may be involved."
He does not indicate what sort of notice he is referring to.
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405-771 § 873.650

§ 873.650. Contents of notice of sale

873.650. {(a) The notice of sale shall contain a description of the
property, the time and place of sale, and a statement of the principal
terms of sale including where applicablie, but not limited to, the fol-
lowing:

(1) Minimum bid.

(2) Right to reject all bids.

(3) Terms of credit.

(4} Any prior estate, charge, or lien to which the property will be
subject.

{5) Escrow and title insurance expenses.

(6) Agents' commissions.

{7) Procedure as to increased offers at court confirmation.

{b) A notice of private sale shall state a place where bids or
offers will be received and a day on or after which the sale will be
made.

(c) In place of the principal terms of sale, the notice may refer
to an order of the court or to a written statement containing such
information which may be inspected at the place of business of the

referee or his attorney.

Comment. Section 873.650 continues and expands the requirements of
former Sections 775 and 782 that the notice of sale contain the principal
terms of sale.

Subdivision {a) requires a reference to the "tlme and place of

sale.” In the case of a private sale (subdivision (b)), the place of
sale will normally be the place of business of the referee. Cf. Prob.
Code § 782.

Subdivision {c) 1s new.
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405772 § 873.660

§ £73.660, Sale of perishable and other personal property

373.660. (&) This section applies to the following types of prop-
erty:

{1) Personal property that is perishable, that will depreciate in
value 1f not promptly disposed of, or that will incur loss or expense by
being kept.

(2} A stock, bond, voting trust certificate, stock warrant or sub-
scription right, land trust certificate, certificate of beneficial
interest in trust, investment trust certificate, mortgage participation
certificate, or any other security, or a certificate of deposit for any
of the feregolng.

(b) The court may order property described in this section sold
upon Such notice and conditions, if any, as the court may prescribe.

(c) Unless otherwise ordered by the court, title to property sold
pursuant to this sectlon passes without court confirmation. The referee
shall be responsible for the actual value of the property until, after

return and proper showing, the court approves the sale.
Comment. Section 873.660 1g new; it 1s derived from Probate Code

Sections 770 and 771. The provisions of Section 373.660 apply notwith-

standing the other provisions of this chapter governing sales.
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405-773 ¢ 873.070

§ 873.670. Conduct of sale at public auction

873.670. (a) A sale at public auction to the highest bldder shall
be held in the county in which the actlon is pending or such other place
as may be specified by the court,

{b) Unless otherwlse ordered by the court, perscnal property shall
be present at the sale.

{c)} The sale may be postponed by the referee by public declaration

as provided for sales upon executiloun.

Comment. Section 873.670, providing procedural detail for sales at
public auction, is mew. It generally follows execution procedure. Ci.
Section 694,

405-774

§ 873.680, Conduct of sale at private sale

873.680. (a) A male at private sale shall not be made before the
day specified in the notice of sale but shall be made within one year
thersafter.

(b} The bids or offers shall be in writing and left at the place
designated in the notice at any time after the first publication or, 1f
none, the posting of the notice.

{c) If, at the time appointed for sale, the referee deems it in the
interest of all persons concerned that the sale be postponed, he may

postpone the sale from time to time not exceeding in all three months.
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Notice of a postponement shall be given by a publie declaration at the

time and place first appointed for the sale.

Comment., Section 873.680 continues the substance of the last sen-
tence of former Sectlon 775, which provided for sales at private sale in
the manner required in private sales of real property of estates of
decedents. Section 873.680 incorporates the comparable provisions from
Probate Code Sections 782 and 783.

Jote, The staff intends to glve further study to the problem of
the application of subdivision (c¢) to private sales.

405-775

§ ©73.690, Persons lneligible to purchase at sale

873.690. (a) The following persons shall not be interested in the
purchase of property sold In the action except in a sale to enforce a
lien imposed 1n his favor under this title:

{1) The referee.

{2) The guardian of a party, unless for the benefit of his ward.

(b) All sales contrary to the provisions of thls section are wvoid.

Coument. Section 873.690 supersedes former Sectlon 783. Because
the parties listed in this section may not be “'interested" in a sale,
nelther they nor persons for their behalf may purchase the property.

Subdivision (a)(2) expands the coverage of former Section 783,
which barred the guardian of an infant in the sale of real property, to
bar any guardian in the sale of any property.

It should be noted that Section 873.690 precludes the listed par-
ties only 1n partition sales. Sales made to enforce the lien of a
referee or guardian ad litem imposed under this title are sales in which
those persons may be interested,

Note. Mr. Swift comments: "I find this section awkward and vague;

is (b) necessary? If 'vold,' what would be riphts of ultimate bona fide
purchasers?"
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405-776 § §73.710

Article 3. Consumpation of Sale

§ 873.710. Teferee's report of sale

873.71¢. (a) Upon making a sale of property, the referee shall
report the sale to the court,

(b} The referee's report shall contain all of the following infor-
matlon:

(1) A description of the property sold to each purchaser.

{2} The name of the purchaser.

(3) The sale price,

(4) The terms and conditions of the sale and the security, if any,
taken.

{(5) Any amounts payable to lienholders.

{6) A gtatement as to contractual or other arrangements or condi-
tions as to agents' commissions.

(7) Any determination and recommendation as to ways, roads, streets,
and easements.

(8) Other material facts relevant to the sale and the confirmation

proceeding.
Comment. Sectlion 873.710 continues the substance of the first

sentence of former Section 784 with the added requirements of paragraphs
(5)~(3) of subdivision (b).
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405-777 § 873.720

§ 873.720. HMotion to confirm report

373.720. (a) A purchaser, the referee, or any party may move the
court to confirm or set aside the =sale.

{(b) The moving party shall give 10 days' notice of motion to the
other parties who have appeared and to the purchaser 1f he is not the

moving party.

Conment. Sectlon 873.720 continues the substance of the third

gsentence of former Sectlon 784.

Wote. The Commission has previously determined that the referee
should not be permitted to move for court confirmation of his own report
of division., Should the referee be permitted to seek confirmation of
his own report of sale? Mr. Elmore advises that the referee'’s standing
is the result of a S5tate Bar bill of some years ago.

In this connection, Mr. Cooper recommends that the “referee should
be the sole person to notice hearings of his reports.”’ He does not
elaborate reasons,

405~778

§ 873.730, Confirmation hearing

873.730. (a) At the hearing, the court shall examine the report
and witnesses in relation to the report.

(b) The court may vacate the sale and direct a new sale to be made
if it determines any of the following:

(1) The proceedings were unfair.

{2} The sale price is disproportionate to the value of the property.

{3) It appears that a new sale will yield a sum that exceeds the

sale price by at least 10 percent on the first ten thousand dollars
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{$10,000) and five percent on the amount in excess of tem thousand
dollars (510,000), determined after a reasonable allowance for the
expenses of a new sale.

{c¢) If, at the hearing, a written offer is wade to the court by a
responslble bidder that exceeds the sale price named in the report by at
least 10 percent on the first ten thousand dollars {$10,000) and five
percent on the amount in excess of ten thousand dollars ($10,000), the
court 1n its discretion may do elther of the following:

{}) Vacate the sale and direct a new sale to be made.

(2) Vacate the sale, accept the offer, and confirm the sale to the
offeror.

{d) Where the court orders a new sale, notice of sale shall be

glven as provided in this chapter,

Comment. Section 873.730 supersedes the fourth and fifth sentences
of former Section 784.

Unlike the former section, subdivision (b) makes the grounds for
vacating a sale independently sufficient. The increased cffer criterion
of subdivision (b)(3) and subdivision (c) is changed from a straight 10~
percent increase to a 10-5 formula derived from Probate Code Section
785.

Note, Mr. Cooper indicates that, if probate sales procedures are
adopted, there may be a need to provide that the original notice of sale
remaln 1n force in case of a resale so that the second sale could be
made pursuant to the original notice, The staff does not see this point
since the date and perhaps other terms of the sale will have changed and
since republication will be necessary 1f an adequate sale 1s to be made.
In any case, this problem apparently will arise only if the Commnission
incorporates probate procedures.
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405-780 § 873.740

§ 873.740. Determination of amount of in-court offer without regard
to agents' commissions

873.740. {a) This section applies when, in advance of sale, the
court shall have so ordered, or the partles shall have so agreed.

{b) In a sale governed by this section, the amount of an increased
offer in court shall be determined without regard to agents' commissions,
if any, and the commissions pavable on account of the sale shall be
fixed by the court, and shall be divided or limited, as provided in any
such instance, for private sales of real property in decedents' estates,
except that, 1f an original offer or an increased offer is made to the
court by a co-owner or lienhclder not represented by an agent, the
amount of an increased offer 1n court made by one who is not such co-
owner or lienholder shall be determined with regard to agents' commissions,

i1f any, payable on account of the sale.

Comment. Section 873.740 1s new., It provides a flexible procedure
whereby the court may order, or the parties in advance of the sale may
agree, that the procedure in private sales of real property in decedents'
estates shall apply to the sale, with one modificarion. That modifica-
tion, stated in the last clause of subdivision {b), makes inapplicable
the "gross overbidding' rule when the original or an increased offer to
the court is a "direct" offer of a co~owner or lienheclder.

The rule takes cognizance of two important factors: first, the
lepgitimate interests of co-owners and lienholders in preserving their
property or contract rights by bidding 1n the property at what essentially
is a forced sale and in not belng forced to take proceeds or a share of
proceeds lesser in amount than they are willing to pay: second, certaln
types of property to be sold at partition sale and certain indicated
situations lend themselves to adoption of the probate sale method,

modified as above.
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This approach better serves the ends of justice than a fixed adop-
tion of the probate sale procedure. The latter, even with limitations
on commissions, can result in less "net" than a direct offer or increased
offer.

Though there is no reported Califormia case, it is belleved that
presently the court, sitting as a court of equity, has authority to
accept increased offers on a ''net overbld" basis (see, generally, Estate
of Cole, 124 Cal. App.2d 615, 269 P.2d 739 (1954)) and to fix and, where
necessary, limit and divide agents' commissions.

Statutory provisions, however, are desirable so that, when the
procedure is avalled of under subdivision (a), there will be established
rules as to agents' commissions ordered in advance of sale. For various
statutory provisions as to agents' commissions 1in private sales of real
property in probate, see Sections 760, 761, 761.5, and 785 of the Probate
Code.

404-115

§ 873.750. Court order for collection of proceeds and transfer of

property

873.750. (a) Upon confirmation of a sale, the court shall order
the referee to execute a conveyance or other instrument of transfer, to
collect the proceeds, take security, and perform other acts required to
consunmmate the sale.

{b} The order may direct the referee concerning the distribution,

deposit, or securing of sale deposits and sale proceeds.

Comment. Section £73.750 continues the substance of the first two
sentences of former Sections 785 and 773. Sectlon 873.750 states the
court's authority in broader terms than the former sectlons, which re~

ferred only to ‘'proceeds of sale." These are to be distributed to the
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person entitled when the court directs or are toe be pald into court or
deposited therein. However, substantial sums may be held by the referee
or others pending a sale. These funds, as well as technical ‘'proceeds

T

of sale," should be subject to the court's order. TFor provisions con-

cernlng the disposition of the proceeds of sale, see Article 4 {(com-
mencing with Section 873.310).

404=116

§ 873.760. Refusal of purchaser to deliver proceeds

873,760. If the purchasex, after the coufirmation of the sale,
refuses to pay the amount of his bid, the referee may do either of the
following:

{(a) The referee may agaln sell the property at any time to the
highest bldder. If any loss is occasioned thereby, the referee may
recover the amount of such loss and costs and expenses incurred, io-
cluding a reasonable attorney's fee, from the bidder so refusing.

{(b) The referee may, without making a resale, mazintain an action
against the purchaser for the amount of his bid and, if he recovers

judgment, shall be awarded a reasonable attorney’s fee.
Compent. Section 873.760 continues the substance of the last

sentence of former Section 785 with the addition of express provisions

for recovery of a reasonable attorney's fee,
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404-117 § 873.77G

§ 873.770. Taking setoff from party purchaser

£73.770. VWhere tlie purchaser is a party entltled to a share of the
property or a lienholder entltled to have his lien pald out of the
proceeds of sale, the referee may:

{a) Take his receipt for sc much of the proceeds of sale as belongs
te hin.

{b) Take his securlty, or other arrangement satisfactory to the
referee, for payment of amounts which are or way become due from him omn
account of the expenses of sale, general costs of the action, and costs
of the reference.

Comment. Section 873.770 continues the substance of former Secticn
786 with the additlon of subdivision (b}, which provides for assurances

of payment of a share of the costs which may not be determined at the

time of sale.

405-464

§ 873.780. Court authority at closing

873.780. The c¢ourt may make orders relating to the closing of a
sale after confirmation, including escrow and closing provisions and ad-

justments based on objections to title or after-discovered defects.
Comment. Section 873.780 is new. It recognlzes that modern trans-

actions often involve, at closing, minor deviations or adjustments. The

court is expressly authorlzed to pass upon them.
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404=-120 § 373.790

§ 873.790. Conveyvance of the property

873.790, (a) Upon fulfillment of the terms of sale, the referee
shall execute a conveyance or other instrument of transfer to the pur-
chaser.

{(b) The conveyance or transfer of real property and the order au-
thorizing such conveyance or transfer shall be recorded in each county

in which the property is located.

Commenit. Subdivision (a) of Section 873,790 is new. Subdlvision
{b) continues the substance of the first portion of former Section 787.

404-121

Article 4. Disposition of Proceeds of Sale

Comment. This article, and to a limlted extent the preceding ar-
ticle, relating to collection and distribution of the proceeds of sale,
onit many of the detailed provisions formerly found in the partition
statute. These provisions were enacted over 100 years apgo. IHany of
them are obsolete, cutmoded, or simply inappropriate under modern con-
ditions. Others are unnecessary or thelr function is served by other
statutes of wmore general application in the Code of Clvil Procedure.

Listed below are the omitted provieilons.

§ 771(3) (amount due on lien verified by affidavit)

§ 773 (proceeds paid into court if no direction given)

§ 774 (continuance for determination of claims to proceeds)
§ 7717 {security taken in name of county clerk)

$ 788 {proceeds invested in Unlted States or state bonds)

§ 789 {security taken in name of county clerk)

§ 790 {(agreement of parties to portions, and receipt)

& 791 {duties of county clerk making investments)

§ 793 (share of infant paid to guardian)

§ 794 {share of insane person pald to guardian)
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#04-122 § 873.810

§ 573,810. Court order of disbursement

873.810, The court shall order the proceeds of sale and any secur-
ity therefor to be patd, transferred, deposited 1n court, placed in
trust, or invested in United States government cbligations or interest-
bearing accounts Insured by an agency of the federal government, to or
for the beneflt of the persons in interest entitled thereto, as may be

appropriate or as specifically provided in this article.

Comment. Section 873.810 supersedes former Section 773. The por-
tion of former Section 773 providing for deposit of proceeds in court
if no other direction is given is not continued. Under Section 873,810,
the court must affirmatively specify the disposition of the proceeds,

including proceeds for the shares of unknown owners. Cf. former Section
780.

404-123

§ 873.820. Application of proceeds of sale

373.820. The proceeds of sale for any property sold shall be
applied in the following order:

{(a) To pay the expenses of sale.

(b) To pay the other costs of partition in whole or in part or to
gecure any cost of partition later allowed.

{c) To pay any liens on the property iIn their order of pricrity
except liens which under the terms of sale are to remain on the prop-

erty.
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(d) The residue among the parties in proportion to thelr shares as

determined by the court.

Comment. Section 873.820 continues the substance of former Section
771 and extends it te the sale of unencumbered as well as encumbered
property. The preference for payment of the expenses of sale in sub-
division (a) is new. For the costs of partition (subdivision (b)), see
Chapter 8 {commencing with Section 874.010).

flote. Subdivision (c) does not refer to liens of "parties.”

Whether it should be so timited may depend upon the Commission action
with respect to mandatory joilnder of lienhclders.

404~3%6

§ 673.830. Exhaustion of other security of lienholder

§73.830. Hotwilthstanding Section 873.820, when a lienholder has
other security for the payment of the amount of his lien, the court may,
in its discretion, order such security to be exhausted before a distribu-
tion of the proceeds of sale to the lienholder, or may order a just
deduction to be made from the amount of the lien on the property, on

account of the security.

Comment. Section 873.830 continues the substance of former Section
772.
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404~338 § 373.840

§ $573.840, Set=off in lieu of payment of estate for life or years

973.840., UWhere a part only of the property is sold, a temant for
life or years in an undivided share of the whole property may have his
estate set off in any part of the property not sold by way of complete

or partial satisfaction of hils share of the proceeds,

Comment. Section 873.840 continues the substance of former Section
770,

404-339

§ 873.850. Treatment of successive estates

873.850. (a) The court shall ascertain the proportion of the pro-
ceeds of sale that will be a just and reasonable sum for the satisfac-
tion of the estate of a tenant for life or years and shall order such
amount distributed to him or held for his benefit.

(b) The court shall ascertain the proportional value of any vested
or contingent future right or estate in the property and shall direct
such proportion of the proceeds of sale to be distributed, secured, or
held in such a manner as to protect the rights and interests of the
partiles.

(c) Notwithstanding any other provision of this section, in the
case of an estate for life with remainder over, the court may direct
that the entire proceeds of sale of such interests be placed in trust as

provided in this section upon a showing that the establishment of such a
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trust is economically feasible and will serve the best interests of the
parties. The court shall appoint a trustee, upon security satisfactory
to the court, who shall invest and reinvest the proceeds, pay the income
of the investments to the life tenant, and upon termination of the life
estate, deliver or pay to the remainderman as determined by the court
the corpus of the trust estate. The court shall retain jurisdiction
over the settlement of the accounts of the trustee and in zll matters
necessary for the proper administration of the trust and the final

distribution of the trust fund.

Comment. Subdivision (a) of Section 873.850 supersedes former
Sections 778-780. Particular aspects of the former sectlons are pre-
served in other provisions. See Sections 872.520 {(protection of inter-
ests of unknown owners), 872.640 (interests of unknown owners considered
together), 873.820 (proportionate allocation after costs and expenses).
The provision in former Section 778 for presale estimate of the value of
a tenancy for life or years is not continued.

Subdivislion (b) continues the substance of the first portion of
former Section 781 and the last portion of former Section 766{(2).

Subdivision (c) supersedes the last portion of former Section 78l.
It makes clear that imposition of a trust under its terms is not mandatory
in all cases but is discretionary with the court, and then only 1f the
establishment of a trust 1s both practlcal and desirable. Countrast
Estate of Glacomelos, 192 Cal, App.2d 244, 13 Cal. Rptr. 245 (1961) (im~

position of trust mandatory).

Note. With respect to subdivision (a), !Mr. Elmore states:

Certain out of state cases hold that a statute permitting the
court to make a proportional valuation and order direct payment to
the 1ife tenant of the proportional wvalue of hils estate cannot
constitutionally be applled to property held only in successive
estates acquired before the effective date of the statute. See,
e.g., Whilhite v. Rathburn, 332 Mo. 1208, 61 5.W.2d 702 (1933).
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The staff will conduct further research on this point.

With respect to subdivision {¢), the Commission developed a scheme
for disposition of the proceeds tinat belong to life tenant and remainder-
man that is comparable to this subdivision. For eminent domain, the
proceeds may be distributed to the partles outright or placed in trust,
as in partition. In addition, the proceeds may be 1invested in comparable
property to be held subject to the life tenancy or other equitable
arrangements may be made. Unllke eminent domain, however, there may be
tax problems with reinvestment after partition sale.
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405-983 § 873.910

CHAPTER 7. PARTITION BY AFPRAISAL

§ 873.910. Agreement of co-owners to partition by appraisal

373.910. When the undivided interests of all co-owners are undis-
puted or have been adjudicated, and all such interests are owned in
absolute ownership, the co-owners may agree upon a partition by appralsal

pursuant to this chapter.

Comment. Section 873,910 and other sections in this chapter are
new, The purpose of this chapter is to provide an alternative method of
partition for co-owners who are willing to agree to the method and whose
interests permit them to avail themselves of thls method. A statutory
procedure based upon appraisal by a referee, with court supervision,
will serve the Interests of co-owners who find themselves in disagreement,
in some situatlons. An acquisition method does not appear to involve
the same tax consequences as a partitlon sale., See 3 J. Rabkin & M.
Johnson, Federal Income, Gift and Estate Taxatiom, § 43.01.

Though the same result can be accomplished by an agreement to
arbitrate, the authoricy of the court under this chapter is much broader
than in case of arbitration. WMoreover, arbitraclon does not establish

or clear title.

405-984

§ 873.920. Contents of agreement

873.920. The agreement shall be in writing filed with the c¢lerk
and shall include:

(a) A description of the property;

(b) The names of the parties who have requested the partition and
thelir respective interests;
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{c) The names of the parties who have not requested the partition
but who are willing to acquire the interests described in subdivision
(b) above, and the undivided interests of the acquiring parties;

{d) Whether one or three referees shall be appointed, and the name
or names of a person or persons to whose appointment the interested
parties consent;

(e) The date or dates as of which the interests to be acquired
shall be apprailsed;

{f) Other terms mutually agreed upon which may include, but not by
limitation, provisions as to abandounment of the action if the appraised
value of the interests to be acquired exceeds a stated amount; required
deposits on account of purchase price; terms of any credit; title and
objections to title:; and payment of the expenses of the proceedure

authorized by this chapter and of costs of the actlon.

Comment. Section 873.920 is new. It establishes the framework for
the agreement of the parties without, however, providing a fixed form of

agreement.

405-985

§ 873,930, Court approval of agreement

373.330, 1If the court determines that the agreement complies with
Section 873.920, that the terms and conditions are equitable, and that
there are no objections to the proposed procedure, it shall approve the

agreement and stay any pending division or sale of the property.



§ 873.930

Comment. Section 873.930 1s new. The court, as a court of equity,
may exerclse a sound discretion in approving or refusing to approve a

particular agreement.

405-986

§ 873,940, Referee

873.940. The court shail appoint one referee or, upon request of
the partles, three referees to appralse the property and the interests
involved. The referee ghall report his findings and valuations to the
court by report in writing filed with the clerk. Any party to the
agreement or the referee, upon 10 days' notice to the other parties to
the agreement and to the referee, if he 1s not the moving party, may

move the court to confilrm, modify, or set aside the report,

Comment. Section 873.940 1s new., It follows other partition
procedures in respect of the referee's report and the authority of the

court to act upon the report.

405-9487

§ 873.950. Court confirmation of referee's report

873.950. The court shall examine the report and witnesses in
regard to the same, If the court finds that the proceedings have been

regularly conducted, that transfer of title to the interests of the



& 873.950

parties requesting partition way regularly be made, and that no facts
appear which would make such transfer inequitable, 1t shall confirm the
report and order the interests being acquired transferred to the acqulring
partles in proportion to thelr respective lnterests, or in such other
proportion as is set out in the agreement, upon payment of the awmounts
fixed as the purchase price and any other amounts required by the agree~-
ment, the giving of any requlred security, and payment by the interested
parties of the expenses of the procedure authorized by this chapter and

of the general costs of the action or an appropriate share thereof.

Comment. Section 873.950 is new. It may be argued that the words
"that no facts appear which would make such transfer inequitable" wvest
toc great discretion in the court. On balance, 1t seems preferable to
vest the court with equitable powers to refuse to permit consummation of
the transaction where it would be inequitable. The parties contract in
the light of such power of the court. Presumably, the power would

seldom be exercised.

405-988

§ 873.960., Effect of agreement

873.960, The agreement shall bind the respective helrs, executors,
administrators, successors, and assigns of the parties amd, in the event
of default, may be specifically enforced by further proceedings in the
actlon, or the aggrisved parties may pursue any other remedy, at law or

in equity, which they may have.
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Comnment. Sectlon 873.960 is new. The agreement, subject to the
provisions of this chapter, is a binding agreement. Ewven though the

subject 1s personal property, the agreement should be specifically

enforceable if the ilnnocent party chooses thls remedy.

405-989

§ 873.970. Relation of apreement to other remedies

§73.970. The provisions of this chapter are cumulative and 1f, for
default or other cause, Interests are not transferred and acquired
pursuant to this chapter, the parties may pursue their other rights of

partition, subject to Section 873.960.

Comment. Section 873.970 is new. If the proceeding aborts or is
not carrled out, the parties should not be prejudiced as to their normal
rights of partition except as an innocent party may elect to proceed

under the agreement pursuant to Section 873.960.
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404-348 § 674.010

CHAPTER 3. COSTS OF PARTITION

Article 1. Allowance and Apportionment of

Costs of Partition

§ 374.010. Costs Incurred for common benefit

874,010, The costs of partition shall include all disbursements or
expenses found by the court to have been incurred or pald for the common
benefit, including but not limited to the fellowing:

(a) Reasonable attorney's fees.

(b} The fee and expenses of the referee.

{¢) The compensation provided by contract for services of a sur-
veyor and other third persons employed by the referee in the action.

(d) The reasonable costs of a title report procured pursuant to
Section 872.220 with interest thereon from the time of payment or, 1f
payed before commencement of the action, from the time of commencement
of the action.

{e) Reasonable expenses, exclusive of counsel fees, necessarily
incurred by a party for the common benefit in prosecuting or defending
other actlons or proceedings for the protection, confirmation, or per-
fection of title, setting the boundaries, or making a survey of the
property, with interest thereon from the time of making the expendi-

tures.

Comment. Sectlon 874.010 ig a statement of the "common benefitc"
rule applicable in partition actions. The listing in this section is

illustrative only, and the costs of partition include other expenses or
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disbursements, of a like or different kind, found by the court to have
been incurred or paid for the common benefit.

Subdivision (a} continues the substance of a portion of former Sec-
tion 796.

Subdivision {(b) continues a portion of former Section 768. The
reference in the former section to the fee allowed by the court "in its
discretion" 1s not continued since the fee must be a ‘reasonable sum"
pursuant to Section 1023,

Subdivision {(c) continues a portion of former Section 763.

Subdivision {(d) continues the substance of a portion of former Sec-
tion 799.

Subdivision {e) continues the substance of a portion of former Sec~
tlon 798. The requirement of the former section that the expenses be
pleaded is elimilnated; the expenses are presented and allowed just as
other costs in the action.

Hote. lr. Cooper believes that the fees of the referee should be

gset out "to avoid uncertainty. Some judges allow the referee a statutory
fee on the value of the property based on the probate fee sections.”

404-361

§ 874,020, Interest on disbursements

874,020, Where disbursements have been made by a party under the
direction of the court, lnterest shall he allowed thereen from the time

of making such disbursements.

Comment. Section 874.020 continues the substance of former Section
801,



404-362 § 374.030

5 §74.030, CLCourt apportionment of costs

374.03), Except as otherwise provided in this article, the court
shall epportlon the costs of partition among the parties in proportion

to their interests or make such other apportionment as may be equitable.

Comment. Section 874,030 supersedes the first portion of former
Section 796. It applies the principle stated in the former section to
cases where the property is sold as well as to those where it is divided.
The general rule stated in Sectlon 874.030 1s qualified by Section
874,040,

Although normally the costs of partition are apportioned in pro-
portion to the interests of the parties, there may be cases in which
some other arrangement will be equitable. Where litigation for the
commnon beneflt arises among only some of the parties, or where the in~-
terests of the parties in a1l items, lots, or parcels of property are
not identical, the court may segregate the costs of partition to the
extent practicable and apportion a part among particular parties only.

Cf. former Section 796 {last sentence).

404~364

§ B74.040. Apportionment involving future interests

874.040. (a) The court may order that the share of the costs
apportioned to a future interest in divided ownership be paid by other
parties to the proceeding or by the persons who are then the presumptive
ovners of the future interest.

{(b) Where the court orders payment pursuant to this section, such
payment is subject to a right of reimbursement, with interest, secured

by a charge upon the future interest.

Comment. Section 874.040 1is new.
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404-365 § 874.110

Article 2. Payment of Costs of Partition

§ 874.110. Payment by parties

874.110, (a) The costs of partition as apportioned by the court
nmay be ordered paid in whole or part prior to judgment.
(b} Any costs that remain unpald shall be included and specified in

the judgment.

Comment. Section 874.110 supersedes portions of former Section
796. While subdivision (a) requires payment by the parties, it should
be noted that, in the case of sale of the property, the proceeds are to
be applied first to discharge the costs of partition before dishursement
to the parties. Section 873.820.

Subdivision (b) requires the judgment to list only amounts remain-
ing unpaid rather than all amounts apportioned to the parties under the

former provision. See also former Section 798.

404-366

§ 874.120. Honpavwent lien

B74.120. {a) The costs shall be a lien on the share of the party
specified.
{b) The lien provided by this section shall be prior to any other

lien on the share.

Comment. Subdivision (a) of Section 874.120 continues a portiom of
former Sections 796 and 798, Subdivision (b) is derived from former
Section 769.



404-367 § 874.130

§ 874.130., Enforcement of llen

874.130. Upon application of a person entitled to a lien imposed
under thils article and upon a showilng of good cause, the court may order
a sale of the property before or after judgment for the benefit of all

lien claimants without priority among themselves.

Comment. Section 874.130 is new. The remedies provided in this

section and in Section 874.14D are cumulative.

404-368

§ 874.140. Executlon to enforce judgment

B74.140. A judgment for unpaid costs of partition may be enforced
by the person entitled to the costa by executlon against the share of
the party specified in the judgment or against other property of the
party.

Comment. Section 874.140 continues the substance of a portion of

former Section 796, The remedies provided in this section and in Sec-
tion 874,130 are cumulative.
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404-370 § 874.210

CHAPTER 9. JUDGMENT

§ 874.210. Persons bound by judgment

476,210. The judgment is binding and conclusive on all of the
followlng:

(a) All persons known and unknown who were joilned as parties in the
action and who have or claim any interest in the property, whether
present or future, vested or contingent, legal or beneficlal, several or
undivided.

(b) All persons not in belng at the time judgment is entered who
have any interest Iin the property, or any part thereof, as entitled to
the reversion, remainder, or the ipheritance of such property, or any
part thereof, after the determination of a particular estate thereiln and
who by any contingency may be entitled to a beneficilal interest in the
property provided the judge shall wake appropriate provision for the
protection of such interests.

(c) All persons who were not joined as parties in the action and
who have or claim any unrecorded interest in the property at the time
the 11s pendens was filed.

{d) All persons claiming under any of the foregoing persons.

Comment. Section 874.210 supersedes portions of former Sections
766 and 787.

Subdivision (a) makes clear that all parties to the action are
bound by the judgment, including the heirs of a decedent jolned pursuant
to Section 872.530 and unknown persons joined pursuant to Sectlon 572.550,
Subdivision (a) supersedes former Section 766(1), (3) and the first

portion of forwer Section 787.
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§ 074.210
Subdivision (b) continues the substance of former Section 766(2).
Subdivision (c) supersedes the last portion of former Section 737.

Subdivision {d) supersedes foruer Section 766(4) and the middle portion

of former Sectlon 787.

404~371

§ 874.220. Persons not bound by judgment

874.220, The judgment does not affect the interest of any person
who i8 not jolned as a party in the action and who had a recorded
interest in the property or part thereof at the time the lis pendens was

filed.

Comment. Section 874.220 supersedes the last portion of former
Section 753.1, relating to the effect of the judgment on persons "not
made parties defendant.” Section 874.220 expands this portion to state
the rule applicable to all interests of record not made parties to the
action.

Note. Mr. Cooper states this section "is bad. The court should
compel joinder of all necessary parties and make an in rem judgment.

The tltle companies could not insure under the present proposed sec-
tion.”

Mr. Swift concurs.
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404-372 § 874.230

§ 374.230. Holder of lien known to plaintiff

874.230. DNotwithstanding Section 874.220, where a person having or
claiming an unrecorded lien upon the property or part thereof 1s not
Joined as a party in the action but 1is actually known to the plaintiff
at any time befeore entry of the interlocutory judgment of parcition, the
judgment shall not affect the interest of such person in the portion of

the property or proceeds of sale thereof allocated to the plaintiff.

Comment. Section 874.230 is new. It is intended to implement the
requirement of Section 872.510, making mandatory on the plaintiff the
joinder of all persons "actually known” to the plaintiff having or
claiming a conveyance of or lien upon the property or part thereof.

Section 874.230 is an exceptlon to the rule stated In Section
§74.210(c) that the judgment binds all persons having unrecorded in-
terests 1n the property. It should be noted that Section 874.230 makes
the judgment not conclusive only with respect to the share of the
plaintiff, The portions of the property allocated to other parties in
case of a division, or the entire property in case of a sale toc a bona
fide purchaser, are free of the unrecorded interests,

Hote. Mr. Cooper makes the same comment with respect to this sec-
tion as he did to the previous section.

HMr. Swift concurs,

404-373

§ 874.240. Lffect of death or iuncompetency of party before judgment

874.240, (a) If during the pendency of the action any party dies
or becomes incoﬁpetent, the actlon shall not for that cause be delayed
or suspended, but the attorney who has appeared for the party may con-

tinue to represent hils interest, or the court may appoint an attorney to

-



§ 874,240

represent his interest, until hils heirs, legal representatives, or
successors 1in interest have appeared in the action.

{(b) Wo judgment is invalidated by reason of the death or incom-
petency of any party before entry of judgment. The judgwment 1s as
conclusive against the heirs, legal representatives, or assigns of a
decedent as 1f 1t had been entered before his death.

{(c) An attorney appointed pursuant to this section shall be allowed
by the court a reasonable compensation for his services. Such compensa-
tion may be taxed as costs against the share or interest represented by
such attorney and may be adjudged a lien thereon in the discretion of

the court.

Comment. Section 874.240 continues the last paragraph of former
Section 763 and the flfth paragraph of former Section 766, extending
some of its provisions to incompetents as well as decedents.

Note. The staff believes this section may be unnecessary in view

of general provisions relating to this subject. This is a matter to
which the staff 1s giving further study.

ilr. Swift notes that the reference to “heirs’ In subdivision (a) is
too vauge; there 1s no indication of how many or how determined.

404-374

§ 874.250, Effect of conveyance before judgment

B74.250. 1f, during the pendency of the action and before entry of
judgment, any co-owner conveys or transfers to another person his in-
terest or any part thereof, the transfer or conveyance shall be deemed

to have passed to the grantee the property or proceeds of sale of the
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§ 374.250

property allocated to the grantor or such proportion thereof as the
interest in the property so conveyed or transferred bears to the whole

interest of the co—owner.

Comment. Sectlon 874.250 supersedes the last paragraph of former
Section 766. The principle stated in the former sectlon is expanded to
apply to the interest of any co-owner, not simply cotenants; to any
property rather than simply to land; and to sale as well as division of
the property.

Note. Mr. Cooper belleves this section should be restated. “The

transferred interest vests in the transferee subject to the effect of
the pending action."

Mr. Swift agrees, suggesting: '"said interest as transferred or con-
veyed 1s subject to the pending action.”

405-990

OPERATIVE DATE

Except as otherwlse provided by rules adopted by the Judicial
Councll effective on or after the operative date of thils act, this act
shall not apply to any partition proceeding commenced prior to its
operative date, and such proceedings shall continue to be poverned In
all respects by the provisions of Chapter 4 (commencing with Section
752) of Title 10 of Part 2 of the Code of Civil Procedure in effect
immediately prior to the operative date of this act,

Note. Mr. Elmore feels that certain sections should be made

applicable to pending proceedings and others not. He plans to review
this matter and submit a recommendation.
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Civil Code § 1354 (amended)

1354%. (a) Except as provided in Seeiion-752b-ef-the-Code-~of-Civii

Preeedure this section , the common areas shall remain undivided, and there

shall be no judilcial partition thereof. Nothing herein shall be deemed to |
prevent partition of a cotenancy in a condominium.

(b) The owner of a condominium in a condominium project may maintain

a partition action as to the entire project as if the owners of all of the

condominiums in the project were tenants in common in the entire prolect

in the same proportion as their interests in the common areas. The court

shall order partition under this subdivision only by sale of the entire

condominium preject and only upon a2 showing of one of the following:

(1) More than three yeare before the filing of the action, the project

was damsged or destroyed so that & material part was rendered unfit for its

prior use, and the project has not been rebuilt or repalred substantielly

to its state prior to the damage or destruction.

(2) Three-fourths or more of the project is destroyed or substantially

damaged and condominium owners holding in aggregate more than a 50-percent

interest in the common areas oppose repair or restoration of the project.

(3) The project has beeﬁ in existence more than 50 years, 1s obsolete

and uneconomic, and condominium owners holding in aggregate more than a

S0-percent interest in the common areas oppose repair or restoration of the

project.
(4) The conditions for such a sale, set forth in restrictions entered

into with respect to the project pursuant to Sectlon 1355, have been met.

Comment. Section 1354 is amended to incorporate the substance of former

Code of Civil Procedure Section 752b, which is repeaied.



Civil Code § 1355 (technical amendment)

1355. The owner of a project shall, prior to the conveyance of any
condominium therein, record a declaration of restrictions relating to such
project, which restrictions shall be enforéeable equitable servitudes
vhere reasonable, and shall imure to and bind all owners of condominiums in
the project. Such servitudes, unless otherwise provided, may be enforced
by any cwner of a condominium in the project, and may provide, among other
things:

{a) For the management of the project by one or more of the following

management bodies:; the condominium owners, a board of governors elected by
the owners, or a2 menagement agent elected by the owners or the board

or named in the declarations; for voting majorities, quorums,
notices, meeting dates, and other rules go#erning such body or bodies; and

for recordation from time to time, as provided for in the declaraticon,of
certificates of identity of the persons then composing such management body
or bodies, which certificates shall be conclusive evidence thereof in favor
of any person relying thereon in good faith.

(b} As to any such management body:

(1) Por the powers thereof, including power to enforce the provisions
of the declaration of restrictions;

(2) For maintenance by it of fire, casualty, liability, workmen's
compensation and other insurance insuring condominium owners, and for bonding
of the members of any management body;

(3) For provieion by it of end payment by it for maintenance, utility,
gardening and other services benefiting the common areas; for employment of
perscnnel necessary for operation of the bullding, and legal and accounting

services;

-Du



(L) For purchase by it of materials, supplies and the like and for
maintenance and repair of ﬁhe cOmmONn aresas;

(5} For payment by it of taxes and special assessments which would
be a lien upon the entire project or common areas, and for discharge by it
of any lien or encumbrance levied against the entire project or common areas;

(6) For payment by it for recomstruction of any portion or portions of
the project demaged or destroyed;

{(7) Por delegation by it of its powers;

(8) For entry by it or its agents into eny unit when necessary in
connection with maintenance or construction for which such body ls respon-
sible;

(9) For an irrevocable power of attorney to the management body to
sell the entire project for the benefit of all of the owners thereof when
partition of the project may be had under Section 752bk-ef-the-Code-of-Civii
Proeedure 1354 , which said power shall: (i) be binding upon all of the
owners, vwhether they assume the obligations of the restrictiocns or not; (ii)
if so provided in the declaration, be exercisable by less than all (but not
less than a majority) of the management body; (iii) be exercisable only after
recordation of a certificate by those who have power to exercise it that said
power is properly exercisable hereunder, which certificate shall be coneclu-
sive evidence thereof in favor of any person relying thereon in good faith.

{c) For amendments of such restrictions which amendments, if reascnable
and made upon vote or consent of not less than a majority in interest of the
owners in the project given after reasonable notice, shall be bilnding upon
every owner and every condominium subject thereto whether the burdens thereon
are increased or decreased thereby, and whether the owner of esach and every
condominium consents theretc or not.
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(d) For independent audit of the accounts of any management body.

{(e){1) For reasonable assessments to meet authorized expenditures of
any management body, and for a reasonable method for notice and levy thereof,
each condominium to be assessed separdately for its share of such expenses
in proportion (unless otherwlse provided} to 1ts owner's fractional interest
in any commen areas;

(2) For the subordination of the liens securing such assessments to
other liens either generally or specifically described.

(f) For the conditions upon which partition may be had of the project
pursuant to Section ¥52b-ef-the-Cede-of-Civii-Proeedure 1;2& . Such right
to partition may be conditicned upon failure of the condominlum cwners to
elect to rebuilld within a certsin period, specified inadeguacy of insurance
procceds, specified deamsge to the building, a decision of an érbitrator, or
upon any other reasonsble condition.

{g) For restrictions upon the severability of the component interests
in real property which compriee a condominium as defined in Section 783 of
the Civil Code. 8Such restrictions shall not be deemed conditions repugnant
to the interest created within the mezning of Section 71l of the Civil Code;
provided, however, that no such restrictions shall extend beyond the period
in which the right to partition a project 1s suspended under Section F52%

9£-the-Code-of-Civil-Preeedure 1354 .

Code of Civil Procedure §§ 752-801 {repealed)

Chapter 4 {commencing with Section 752) of Title 10 of Part 2 of the

Code of Civil Procedure is repealed.

Comment. Sectlons 752-801 are replaced by Title 10.5 {commencing with.
Section 872.010) of Part 2.  The text of the repealesd sections and their

present disposition is set out in the AppendiXx.
-l



Code of Civil Procedure § 801.13 (amended)

801.13. If the couri orders a sale of the property or & partition
thereof, the same shall be made in accordsnce with the provisions of

chapter-Uy Title 10y 10.5 {commencing with Section 872.010) of Part 2 ef-ike

Cede-of-Sivil-Precedure , except that #-{aj--The-eouri-may-appoini-ene
referee-ingtead-of-threey-and-{bs proceeds of sale belonging to unknown
defendants or defendants whose identitles or vwhereabouts are unascertained
shall be paid to the public officer who is the custodian of the funds
collected on such public improvement assessments, bonds or certificates of

sale, to be held by him as in like instances of collection.

Comment. TFormer subdivision (a) of Section 801.13 1s deleted since
the geneial partition law provides for appointment of a single referee. BSee

Section 873.010.

Revenue & Taxation Code § 3965 {amended)

3965. If the court orders & sale of the property or a partition there-
of, the same shall be made in accordance with the provisions of Chapser-iy

Title 2084 10.5 (ccmmencing with Section 872.010) of Part 2 of the Code of

Civil Procedure, except that +

fa)--The-eeuri-pay-appoins-ene-referce-iastend-of -threey-and



{bJ)-Proeeeds proceeds of sale belonging to unknown speclal assessment
owners, or perscns claiming an interest 1n sald special assessments, shall
be paid to the treasurer, to bte held by him as 1in like instances of collec-

tions by said treasurer of speclal assessments.

Comment. Former subdivision {a) of Section 3965 is deleted since the general
partition law provides for appointment of a single referee. See Code Civ.
Proc. § 873.010.



ZAERENDIX

Code of Civil Procedure § 752 (repealed)

- them have &n estale of inheritonce, or for life or lives, or for years, or when real property is

subject to a life estate with remainder over, an action may be brought by one or more of such
* persong; or, where property is subject to a life estale with remainder over, by the life tenant,
. ‘or wherc real property is subject to a lien on a parity with that on which the owner’s titls is

~Dasod,b

rd

Comment. The portion of formar Section T52 that specified the
interests in real property entitled to maintain a partition action is
continued in Section {372.210. However, the provision mblihg parti-
t.ton. by the ovner of & lien on & parity with that on which the owner's
title.:lu based {s not contimed. It had extremely limited spplication

and repressuted a departure from the general rule that only substantial

interests in property my e&pol partition.

The porition of former Bection 752 that provided a standard for mle

or division of property in a partition action is superseded by Bections

wle~



Code of Civil Procedure § 7528 (repealed)

’ : ' »
mare s_uch co-ownars for a partilion Hiergol: or i eave pastition canst be had willou! preat -
.prqmllpe lo the owners, for the sale tiereof, and partition of the proceeds accortling to the
respective interests of e partics. In alf such actioas the proyisions ol this chapter shali

ALl

W .
SIRIKECAT

Comment. The portion of former Section 752a that :pacifiad that the
co-cunar of personal propsrty is entitled to maintsin a partitiom action
is continued in Sectiom 872.210, The portion that provided & standaid
for sale or division of the property is superseded by Sections 872.810-
872.830. ' ' .

‘ The second sentence of former Bection 752a is continued in Section
872.010. '

The third sentsnce of former Section 752a is continuad in Section

872.240,

Code of Civil Procedure § 7520 (repealed)

- . -

defined in Section 1350 of the Civil Code, an action may be brought by one or more of such
persons for partition thercol by sale of the calirc project, as if the owners of all of the
condominiums in such project were tenants-in-common in the entire project in the same ﬁLL
proportion as their intercsts in the common areas, provided, however, that a partition shall be
made only upon the showing that {1} three years after dariage or destruction Lo the project IIJ
which renders a material part thereof unfit for its use prior thereto, the project has not been, l
rebutilt or repaired substantially to its state prior to its damage or destruction, or (2) that
three-fourths or more of the projuct has been destroyed or subsiantially damaged, and that QTR' ’IM
condominium owsners Liolding in aggregate more than a 50 percent interest in the common

. mreas are opposed to repair or restoration of the project, or (3) that the project has been in
existence in excess of 50 years, that it is cbsolcle and uncconomic, and that condominium
owners holding in aggrcpate more than a 50 percent interest .in the common areas are
opposed to repair or restoration of the project, or (4} that conditions for such a partition by
sale set forth in restrictions entered into with respect to such project, pursuant to lhe/

¥

gmnt. Former Section 752b is continued in ¢ivil Code Section 1354,



Code of Civil Procedure '§ 'f5__3 { repealed)

2950,

known to the platntlﬁ‘ and if one or more of the parties, or the share or quuntity-of interest of
1 any of the parties, is unknown to the plamu_ﬂ' oris uncertain or contingent, or the ownership:
of the inheritance depends upon an executory devise, or the femainder'is a contingeni

Comment, The first portion of formesr s'act':lon 753, requiring that
the interests of all parsons in the property be set forth in the complaint,
|1s superseded by subdivision (c) of Section 872.230. The last portica of
former Section 753, requiring that the complaint set forth additional
information ss to parties who are unknown or whose intarests ars uncertain,
is continued and brosdened in Section B72.520,

Code of Civil Procedure g 753.1 !ml;dl

. ‘ —- WW AL w

both H shali not bc necessary to name as partics defendant persons whose unly interest in the STRi KEDHT
property is that of a Jessec, royalty-owner, lessor-owner of other real property In the
community, unit or pooled area, or working interest owner, or persons claiming umdeftany of

he . V ) - -

Comment. The first portion of former Section 753.1, making it
unnecassary to name as defendants certain persons owning oil and gas
interests, is continued in Section' 872.540. Tha last portion of former

Section 753.1, relating to the effect nf the judgment upon such persons,
is continued in Section 874.220.



" Gode of Civil Procedure § 754 (repealed)

- oot )

Comment. Former Section 754 is superseded by Section 872.510,

Code of Civil Procedure § 755 {repealed)

P e

oot ALL 19
several countics in which ke properiy is siuated, a » -
ntatning 1he names of the partics 50 far us known, the gm”[four
affected shereby. From the time of

_the recorder of the counly, of qf the
notice of the pendency of 1he actioit, co
"abject of the action, and a description of the propenty to be

Comment . .'l‘he_ portion of former Section 735, placing jurisdiction
over partition actions in the superior court, is continued in Section
872.110, The portion of £om§r Section 755 relating to the lis pendens
is continued in Section 872,250, |

Code of Civil Procedure § 756 {repealed}

ass m ; l i I . - l » I‘.

. e ana B e Puniiiy) e = . ‘ " e j . Huw
dcl'c.ndnnls in the compinint, and wien it shows that some person has or claims an interest '
ot licn upon the property whose nante i3 unknown to the plaintifl, the summoas must also be -

it

Comment. Former Section 756 1s superseded by Section 872.310.

-



Code of Civil Procedure §$'757 (repealed)

ALL N
3K euT

isil . ; . | ] ) _
;alﬁit, ih smns ay enrcd on such unknown party by publication. \V!}mt
| publication is made pursuant to Ihis section or as {0 a E:m.:wn party, pursuant to Section
; . ] o
Comment. The first sentence of former Section 757 is superseded by
Section 872.310. The second sentence of former Section 757 is superseded

by Section 872,320,

Code of Civil Procedurs § 758 (iggaledl

1 mim '.' o ey .3y S = rrraoms - rane } ;; 1 || m‘m
the complaint. Otherwise, he must controvert such of the allepations of the complaint as he

does not wish to be taken as admitted, and must set forth his estate or imterest in the ’m soUT
property, and if he claims a lien thereon must slate the date and character of the lien and the 1K

. amount remaining due, and whether he has any additional security therefor, and if so, ils
'Im““ "’.'d f’;m. '_?.“'"’ 3 :’e frtis—to d"ﬂiﬂ” suc.h_ .’dd;_"u"“' seeaTiy;heTmst-be-deenerdto

Comment. The first sentence of former Section 758 is not continued;
the consequence of the failure of a defendant to sanswar is covered

generally in Section 431.20.
The portion of the second sentence of former Section 758, requiring

the defendant to controvert material allegastions of the complaint and
to allege his interest in the property, is continued in Section 872.410.
The portion of the second sentence, requiring the defendant to state
information relating to any lien he may have, is continued in Sectfon

872 - 1"20 -



Code of Civil Procedure § 753 {repealed)

(')
may be put in issue, tried, and deternl'lineﬂ ' u acio; and - HIJ\
a sale of the premises 15 necessary, the title must be ascertained by /A
proof to the satisfaction of the court before the sale can be ordered:
except that where : $TRIKEOUY

there are several unknown persons having an inter.

Comment. The portion of former Section 759 that provided for the
determination of the righte of the parties is continued in Section 872.610.
The portion that required ascertainment of tltle in case of a sale of the
property is superseded by Séction 872.620, requiring escertaimment of
title generally to the extent necessary to grant appropriate relief'. The
portion that permitted consideration of the rights of unknown persons

together is continued in Section 872.6L0.

Code of Civil Procedure § 760 {repealed}

. F60x, . ~

T h

fon of the Court, impracticable or highly inconvenient to make a com-
plete partition, in the first instance, among alf the parties in interest.{
the Court may first ascertain and determine the shares or interest ﬂLL
respectively held by the original co-tenants, and thereupon adjudge \r n
and cause & partition to be made, as if such original co-tenants were

the parties, and sole partles, in interest, and the only parties to the QTP.I KEouT
action, and thereafter may proceed in like manner to adjudge and
make partition separately of each share or portion so ascertained
and allotted as between those claiming under the origina! tenant to

'

Comment., The substance of former Section 760 1s continued in Section

8720730'



Code of Civil Procedure § 761 (repealed)
61

cumbrances of record upon such real property, or any part thereof,

which existed and were of record at the time of the commencement ﬁ /*L

of the action, and the persons holding such liens are not made parties n

to the action, the court must either order such persons to be made

parties to the action, by an amended or supplemental complaint, or STR’ Km‘{—
appoint a referee to ascertain whether or not such liens or incum-

brances have been paid, and if not paid, what amount remains due

thervon, and their order among the liens or incumbrances severally

held by

/

Comment. Former Section 761 is superaeded by Section 872.630, providing
for the determination of the status of outstanding liens to the extent

necessary to grant appropriate relief.

Code of Civil Procedure § 762 (repealed)

o ; -
reaspuable time previous fo the day for sppearance before the
referee appointed as provided in Section 761, on each person
baving outstanding liens of record, who is not & party to the | HLL U
action, to appear before the referee at a specified time and
place, to énake proof, by his own affidavit or otherwise, of the
amount due, or tc become due, contingently or absolutely EOC

thereon. The notice shall be served in the manner provided by S TRIK T
law for the service of 2 summons in a eivil action, but, if serv-
ive cannot otherwise be made with the exervise of reasonable
diligence, service may be made by publieation or notice to his
apents, under the direetion of the court, in sueh manner as
may be proper. The report nf the referee thercon must be
made to the court, snd must be confirmed, modified, or set

’ N g ] -J
L U 2

Camment. Former Section 762 is superseded by Section 872.630, pro-
viding generrlly for the referee's procedure and authorizing issuance of

process in support thereof.



Code of Civil Procedure § 763 (repealed)

el

caompdaint oy aob, that the property or any part of it is so
situgled thal partition cannot be made without great preju-
dice to the owners, or where property is subject 1o a lile estate
and the remainder b 8 cuntingent remainder, the eourt may
and in the latter -case must order the sale thereof; vtherwise,
upon the requisite proofs being made it must order 8 partition
aceording to the respective rights of the partics as ascertained
by the court, and appoint three referees thergfor, and must
designate the portion to remain undivided for the owners
whose interests remain unknown, or are not ascertained ; or the
court may with the consent of the parties appoint one referee
instead of three, and he, when appointed, has all the powers
and may perform all the duties required of three referees; and
the court must appeint as referee any persun or persons to
whose appointment all the parties have consented, provided
that in the case of an incompetent or minor party the duly
appointed guardian or cooservator or guardian ad litem of
said defendant may 3o consent, and provided further that no
person shall be appointed as referee who is a clerk of the court
or deputy clerk, or partner or employce of the judge, or person
relatad to the judge or to his wife within the third degree, or
who ix married {0 a relative of the judge within the third
degree, or who owns any interest or estate in the property.

‘Where the property or an interest therein is subject to an

. expreas trust the conrt, notwithstanding the feregoing provi-
sions of this section respecting property subject to a life estate
and contingent remainder, may but shall not be required to
order » sale thereof ; and in the event of either a partition or
aale, the property or proceeds of sale allotted to the trustee -
of such express trust shall:be held by him upon the trust g TR] Kt@qT‘
therein stated, and no further action by the court pursvant to
Section 781 of this code shall be required.

‘When the site of an incorporated city or town is included
within the exterior boundaries of the property to be parti-
tioned, the court must direel the referees to survey and ap-
praise the entire property to be partitioned by actual iots and
mbdivisions then existing in the actual possession of the several
tenants in common, exclusive of the value of improvements
thereon, first setting apart necessary portions of the property
for ways, roads and streets, 2s in Section 764 provided, and to
report such survey and separate appraisement on each lot and
subdivision to the eourt.

The court may confirm, change, modify, or set aside the re-
port in whole or in part, and, if necessary, appoint new
referees,

When, after the final confirmation of the report of such
survey and appraisement, it appears by evidence to the satis.
faction of the court that an equitable partition of the whele
property is impracticable, and a sale of the site of such city
or town, or any portion thereof, will be for the best interests
of the owners of the whole property, it must order a sale
thereof; provided, that within 60 days thereafter any tenant
in common or tenants in common, having improvements ereeted
on any town or ¢ity lot or subdivision included in such order
of sale, shall have the prioe right to purchase the same st soch
appraised valuativn, and may pey into court the amount so
appraised us lhe value thereof, and upom such payment the

ALL
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oF subnlivision in fre and in severalty to such purchaser or pur-
chasers; such further proegeding shall then be had as to the
remainder of the pruperty, and the money so paid to the conrt,
as by this chapter provided.

If, during the pendency of the action, any of the parties ﬁ‘A_L
fhe, or beeome insane, or otherwise incompetent, the proceed-
ings shall not for that cause be delayed or suspended, but the ’ ﬂ)

attorney who. has appeared for such party may econtinue to
repmse;it such interest ; and in case any such party has not :
ADPEBN ¥ &n attorney, the conrt must appoint an attorney

. to represent the interest whieh was held b}l'] I:mel'l party, until ng' K an‘!—
his heirs or legal representatives, or suecessors in interest, shall
have appeared in the aetion; and an attorney so appointed
must be allowed by the court a reasonable compensation for his

serviees, which may be taxed as costs against the share or inter-

- -y et TN e

Comment, The portion of former Section 763 providing for division of
property in partition as a general rule is continued in Section 872.810.
The porticn that provided for sale of the property if division could not be
made without great prejudice is superseded by Section 872,820, providing
for sale where sale would be more equitable than divieion. The portion of
former Sectipn 763 that required sale of the property in case of a life
estate with contingent remainder is not continued,

The portion of former Section 763 providing for appointment of three
referees as a matter of_courae is superseded by Section 873.010, providing
for appointment of one referee as a matter of course, The portion that
provided for appointment of one referee with the consent of the parties is
superseded by Section 873.030, providing for appointment of three referees
with the consent of the parties, The portion reguiring appointment of any
person all parties have ﬁgreeﬂ to and authorizing the guardian of an
incompetent or minor to so agree is continued in Section 873.040. The
portion of former Section 763 disqualifying certain persons from acting as

referee is continued in Section 873.050.

.9'



The second paragraph of former Section 763 is continued in Section
872.840,

The substance of the third, fourth, and fifth paragraphs of former
Section 763, relating to partition of property which includes the site of

an incorporated city or town, is ﬁot continued because it is obseolete.

The sixth paragraph of former Section 763 is continued in Ssction
874,240,

Code of Civil Procedure § 764 (repealed)
764

allot the several portions thereof to the respective parties, quality
and quantity relatively considered, aceording to the respective rights
of the parties as determined by the court, pursuant to the provisions
of this chapter, designating the several portions by proper landmarks,
and may employ a surveyor with the necessary assistants to aid them,
Before making partition or sale, the referees may, whenever it will
be for the advantage of those inierested, set apart a portion of the
property for a way, road, or street, and the portion so sct apart must,

not be assigned to any of the parties or sold, but must remain an open ﬁ A L
and public way, road, or street, unless the referees shall set the same
apart as a private way for the use of the parties interested, or some / /U

of them, their heirs and assigng, in which case it shall remain such
private way. Whenever the referees have laid out on any tract of gm _-

land roads sufficient in the judgment of said referees to accommodate { Kka( 7—
the public and private wants, they must report that fact to the court,
and upon the confirmation of their report all other roads on said tract
cease to be public highways. Whenever it appears, in an action for
partition of lands, that one or more of the tenants in common, being
the owner of an undivided interest in the tract of land sought to
be partitioned, has sold to another person a specific tract by metes
and bounds out of the common land, and executed to the purchaser
a deed of convevance, purporting to convey the whole title to such
specific tract to the purchaser in fee and in.severalty, the land de-
scribed in such deed shall be allotted and set apart in partition to
such purchaser, his heirs or assigns, or in such other manner as shali
make such deed effectual as a conveyance of the whole title to such
segregated parcel, if such tract or tracts of land can be so allotted or
set apart without material injury of the rights angd interests of the
other co-tenants who may not have joined in such conveyance, In all
cases it is the duty of the referees, in making partition of land, to




the share of ea.ch coutenant 80 as to emhrace as far as pract;cable

the improvements made by such co-tenant upon the property, and H}J— //U
the value of the improvements made by the tenants in common must

be excluded from the valuation in making the allotments, and the QTR]KQO{.{T'
land must be valued without regard to such improvements, in case

Comment. The portion of former Section 764 that provided for division
of the property by the referee in accordance with the rights of the parties
is continued in Section 873.210. The portion relating to exployment of a
surveyor is continued in Section 873.130. The portion relating to designa-
tion of the divided portions by landmarks 1a continued in Section 873.220.
The portion of former Section 76l that provided for designation of public
and private ways is superseded by Section 873.050, making ccmparable pro-
vision.

The portion of former Section 764 thet provided for division in such a
manner as to effectuate pricr purported conveyances 1s continued in Section
873.2L0.

The portion of former Section 764 that provided for division in such a
manner as to allocate improvements to thé parties making the improvements

is continued in Section B73.230.

Code of Civil Procedure § 765 (repealed)
F66-

ing therein the manner in which they executed their trust, and de- ArL |/ n
scribing the property divided, and the shares allotted to each party,

with a particular description of each share, Any party to the action, STRN(EOQ Tr
after gwmg at le1st ten days notlce in writmg to the other pa.rties

Comment. The first sentence of former Section 765 is continued in

Section 873.410. The second sentence 1s continued in Section 873.420.

wll=



Code of Civil Procedure § 766 (repealed)

166

appoint new referees. Upon the report being confirmed, judgment must be rendered that such
pariition be effcctual forever, which judgment is binding and conclusive:

1. On all persons named as parties to the aclion, and their legal representatives, who have
at the time any interest in the property divided, or any part thereof, as owners in fee or as
tenants for life or for years, or as cntitled to the reversion, remainder, or the inheritance of

such property, or any part thereof, after the determination of a pamcular estate therein, and
who by any contingency may be entitled to a bencficial intercst in the property, or who have
an interest in any undivided share thereof, as {enants, for years or for life;

2.-On all persons not in being at the time said judgment is entered, who have any mterest

~in the property divided, or any part thereof, as entitled to the reversion, remainder or the .

' inheritance of such property, or any part thereof, after the determination of a particular estate
therein, and who by any contingency may be cntitled to a beneficial interest in the property;

* provided, that in casc sala has been made under the provisions of this chapter the judgment
shall'pmvidc for keeping intact the share.of the proceeds of said sale, to which said parly or
parties not in bemg at the ime are or may be entitled unul such time as-such party or partics

- may take possession thereof:

3. On all persons interested in the property, who may be unknown, to whom notice has
beehr given of the action for partition by publication;

4. On all other persons claiming from such parties or persans,. or “either of them,

And no judgment is invalidated by reason of the death of any party before final judgment
or decres; but such judgment or decree is as conclusive against the heirs, legal represctatives,
or assigns of such decedent, as if it had been entered before his death.

If during the pendency of the action, and before final judgment therein, any of the

cofenants has conveyed to another person his interest, or any part of his interest, such
: conveyance, whatever its form, shall be deemed to have passed {o the grantee any lands
which, after its exccution, may have been set aside to the grantor in severalty, or such

“the-grantor—

Comment, The first c.ent:ence of former Section 766 is continued in
Section 873,430, Subdivisions (1)~(4) are continued in Section 874,210

with ths exception of the last portion of subdivision (2) ralating to

ALL
N
SikEoUT

pressrvation of the share of parties not in being, which is superseded by

Section 873.850(%v).
The paragraph of former Section 766, relating to the sffect of a

judgment on persons who die or become incompetent, is continued in Sec-

tion B74.240, The last paragraph, relating to the effect of the judgment

in case of a conveyance, is continued in Section 874,250.

w]lPw-



Code of Civil Procedure § 767 (repealed)

pa—t} hale-gi-t roperty-w vk 'I'E the-subjeet B-F !‘i!l; |!!I-I'l'!"h0ﬂ‘" -

Comment. The substance of former Section 767 1s continued in Section

8?3 . 320 .

Code of Civil Procedure § 768 {repealed)
' 768

Ca

his assistants, when employed, must be ascertained and allowed by
the Co, and the amount' thereof, together with the fees allowed

AL 1IN
STMRIKEQUT

Comment. Former Section 768 is continued in substance by Sections
874.010 (coste incurred for the common benefit) and 874.030 (court apportion-
ment of costs), providing for equitable apportionment of the fee and expenses

of the referse and surveyor.

Code of Civil Procedure § 769 (repealed)
+60+

Comment, Former Section 769 is continued in substance by Sections

873.310 (liens) and 874,120 {nonpayment Lien), providing for continuation
of a lien on the share of a party but making the lien subordinate to other

liens for coste of partition,

-13-



Code of Civil Procedure §- 770 (repesled)

Comment. The substence of former Ssction 770 is continued in Section

873,840.

Code of Civil Procedure § 771 (repealed)
_

/ plied under the direction of the court, as follows:
1. To pay its just proportion of the general costs of the action;
2. To pay the costs of the reference;

3. To satisfy and cance! of record the several liens in their order
of priority, if entitled to priority over the lien under which the own-
er’s title was obtained, by payment of the sums due and to become
due; the amount due to be verified by affidavit at the time of pay-

ment;

AAL N
STRIKED AT

Coment. The substance of former Section TT1 is continued in Bection
873.820 with the exception of the portion of subdivision (3) which provided
for determination of the amount due by verified affidavit, which is not

continued.

Code of Civil Procedure § 772 (repealed)

AL 100

men f the aot suc li,' th . QTR,I KEOM‘P

Comment, The substance of former Section 772 is continued in Section
B73.830.

-1k~



Code of Civil Procedure § T‘(j (repealed)

securities taken by the referees, or any part thereof, must be dis- ﬂLL IN
tributed by them to the persons entitled thereto, whenever the Court

50 di;egis. But in case no direction be given, all of such proceeds and STRI KEOUT™

Comment. The first sentence of former Section 773 is superseded by
Section 873.810. The second sentence, providing for deposit of proceeds
in court if no directlon is given, le not continued; a direction will be

given in every case under Section 873.510.

Code of Civil Procedure § 774 (repealed)
-

to persons who are parties to the action, whether known or unknown,
are paid into courts, the action may be continued as between such f AAL NV
parties, for the determination of their respective claims thereto, which

must be ascertained and adjudged by the court. Further testimony QTRH(EGHT
may be taken in court, or by a referee, at the discretion of the court,

and the court may, if necessary, require such parties to present the

Comment, Former Section 774, providing for e continuance for determina-

tion of claime to proceeds, is not continued because it is unnecessary.

Code of Civil Procedure § 775 {repealed)

=

must be ma;.in at pubiié auction to the highest bidder, upon notice
given in the manner required for the sale of real property on execu-
tion unless in the opinion of the court it would be more beneficial

tg the parties interested to sell the whole or some part thereof at

ALL

private sale; the court may order or direct such real property, or any N _
part thereof, to be sold at either public auction or private sale as the .
referce shall judge to be most beneficial to all parties interested. If QTRIKECUT

soid at public auction the notice must state the terms of sale and it
the property or any part thereof is to be sold subject to a prior es-
tate, charge or lien, that must be stated in the notice. If the sale is
ordered made at either public auction or private sale, the sale at

cAaririintarl in ThaJnnnig I



Comment. The portlon of former Sectlon 775 providing for sale at
public or private aale asrwill be more beneficial to the parties is con-
tinued in Section 873.520. The portion of former Section 775 that pro-
vided for partial public and partial private sale is continued in Section
873.530.

The portion of former Sectlon 775 provi&ing for notice of public sale
in the manner required for sale on execution is continued in Section 873.6U0,
The portion prescribing the contents of the notice is superseded by Sectlon
873.650.

The portion of former Section 775 requiring the conduct of skles &t
private sale to be in the mapner of private sales of estates of decedents
is continued in pubstance in Section 873.680, which adopts relevant portions

of the Probate Code.

Code of Civil Procedure § 776 (repealed)

176
. — - : — The-
~Court QHHBE, Hy-the-order—for Bﬂie, d.“ECt the—terms—of-credit-which
may be allowed for the purchase money of any portion of the premises /?ZL '”U
of which 1t may direct a sale on credit, and for that portion of which ,_97]2 IKEOU T
the purchase money is required, by the provisions hereinafter con-

partics-out-of-the-Stater =

Comment, The portion of former Section 776 authorizing the court to
direct the terms of credit for a sale 1s continued in Section 873.630. The
portion providing for investment for the benefit of unknown owners, infants,

and the like i{s superseded by Section 873'.810, granting the court full

authority over the disposition of the proceeds of sale,

1=



Code of Civil Procedure § 777 {repealed)

b de b N |

whole, or convenient portions of the purchase money, of such parts HAA //U

of the property as are directed by the Court to be sold on credit, for STP { Kfmr
the shares of any known owner of full age, in the name of such owner;
and for the shares of an infant, in the name of the guardian of such

v o4h SOuURE

Camment, The portion of former Section 777 providing for collection

of the securlty by the referee iz continued in Section B73.750. The portion
that specified in whose name the security is to be taken, and particularly
the portion providing for taking security in the name of the county clerk,

1z not continued because it is unnecessary.

Code of Civil Procedure § 778 (repealed)
8-,

Cﬁmﬂmﬁ%ﬂm ALL I

tate haﬁ been sold, is entitled to receive such sum as may be deemed

a reasonable satisfaction for such estate, and which the person so
entitled may consent to accept instead thereof, by an instrument in gm’ NEou Y
of such

v

writing, filed with the Clerk of the Court. Upon the filing

= ¥

Cament., Former Section 775 is not continued. The provisican for a
presale estimate of the value of a tenancy is inappropriate under modern

conditions.,

*

)] T



Code of Civil Procedure § 779 (repealed)

9
C disueh-consentbe-not
given, liled, and entered as provided in the last section, dt or befare
a judgment of sale is rendered, ‘the Court must ascertain and deter- HAL N
mine what proportion of the proceeds of the sale, after deducting gTF
_expenses, wili be a just and reasonable sum to be allowed on account tKEour

Comment, The substance of former Section 779 1s continued in Section

873 . 850( a) '

Code of Civil Procedure § 780 (repealed)

Comment, The substance of former Section 780 is continued in Section
873.810, providing for court order for the disposition of proceeds for the

benefit of the persons entitled to them.

Code of Civil Procedure § 781 {repealed)
81

or contingent future right or cstate in any of the property sold, the
court must ascertain and settle the proportional value of such con-
tingent or vested right or estate, and must direct such proportion of
the proceeds of the sale to be invested, secured, or paid over, in such ﬁj_}_ j/f)
manner as to protect the rights and interests of the partics; or

where property is subject to a life estate with remainder over, the

court may direct the entire proeceeds of the sale of such interests gmiKEw '
to be paid to a trustee to be appointed by the court, upon security
satisfactory to the court, to be invested and reinvested, the income
thereof to be paid to the life tenant and the corpus of the trust estate,
upon the termination of the life estate, to be delivered or paid to the
remaindermen as in the decree determined; and the court shall retain
jurisdiction for the seitlement of the accounts of such trustee and i

M — - S v -

s, e )
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Camment. The first portion of former Section 751, relating to protec-
tion of the rights of persons having vested or contingent future Interests,
is continued in Section 873.850(b}. The last portion of former Section 781,

relating-to treaiment of a life estate, is superseded by Section 873.850(c).

Code of Civii Procedure § 782 {repealed)

Comment, The first pm"tion of former Section 782, requiring that the
terms of sale be known at the time of sale, iz continued in substance in
Section 873.650, providing that the notice of sale contain the principal
terms of sale. The last portion, requiring that geparate farms or lots be
sold separately, is superseded by Section 873.620, which provides for
separate sale pf known lots or parcels unless the interests or rights of the

parties will be materially prejudiced thereby.

Code of Civil Procedure § 783 (repealsd)
— ~— Ngither-of-the-roferees—nor-aiy
person for the benefit of either of them, can be interested in any pur- RLL IN

chase; nor can a guardian of an infant party be Interested in the g
purchase of any rcal property, being the subject of the action, ex- TRIKEQL T

Comment. Former Section 783 is superseded by Section 873.690,

- 19-



Code of Civil Procedure § 784 (repealed)

b

referces must report the same to the courl, wilh 2 deseripfion of the different
parcels of land soid to each purcheser; the e of the purclisaer; the priee pald!
or sceared ; the terms nnd conditions of the sale, and the securities, if any, taken

The veport must be filed in the office of the clerk of the coundy in which the aetion
s brought, ‘Thereafter apy purchaser, the referee, or any party to the action, may,
upon 10 days' notice to the other parties who have appeared {herein, and alse to
the purchaser If be be not the moving perty, move the court to confivin or set aside
aoy sgle or seles 30 reporied, Upom the hearing, the court must examine the re-
turn and report and witpesses In relation to the serne, and if the proceedinga were
unfalr, or the sum bid disproportionate to the value, and it it appears lhat & sum
raceeding such bid at least 10 percent, exclusive of Lhe cxpenses of & hew silo, may
be obtained, the conrt may vacate the sale and direct another to be had, of which no-
tice must be given, and the sale ronducted In all rerpects es L oo previous sale had
taken place. If an offer of 10 percent more in smount than that named in the re-
turn be made to the court, In writing, by a rerponsible person, It is in the discre-

AL TV
STRIKEOUT

Comment. The portion of former Section 784 mﬁting to the referee's
report of sale and its contents is continued in Section 873.710. The
portion relating to the motion to confirm the report is continued in Sec
tion 873.720. The 'portion relating to the confirmetion hearing ir super-

seded by Section 873.730.

Code of Civil Procedure § 785 (repealed)
486

(]

dirécting the refereces to execute conveyances and take securities
pursuant to such sale, which they are hereby authorized to do. Such ﬂLL w
order may also give directions to them respecting the disposition of

the proceeds of the sale. If the purchaser, after the confirmation of | 3 TRIKEO LT
the sale, refuses to pay the amount of his bid, the referees may again
sell the property at any time to the highest bidder, and if any loss is
occasioned thereby the referees may recover the amount of such loss
and the cost from the bidder so refusing, or the referees, without

]

Comment. The portion of former Section 785 providing for the court-
ordered consummation of sale is continued in Section 873.750(a). The
portion suthorizing the order to give directior_:s concerning the disposition
of proceeds 1is continued in Section 873.750(b). The portion of former
Section 785 relating to refusal of the purchaser to deliver the proceeds 1s

continued in Section '873.760; l 20l



Code of Civil Procedure § 786 (repealed)

Coament. The substance of_former Section 786 ie continued in Section

873.770.

code of Civil Procedure § 787 (repealed)

W e _ . -’Fhremenﬁees—mmt-be-recefded-ia—i-l-»

AL mw
STRIKEOUT

property ifi asty way who shall have been named as parties in the action, and against all such
+ parties and persons as were unknown, if the summons was served by publication, and against

+

Comment, The portion of former Sectiom 787 that provided for
racordation of conveyances is continued in Sectiom £73.790. The portion
of formar Section 787 that specified the effect of the recorded con-
vayances is continued in Section 874,210, which is phrased in terms of
the effect of the judgment.

Code of Civil Procedure § 783 (repealed)
788 '

ALL 1V

STRIK DT

Comment. Former Section 788 1s superseded by Sectien 873.810.

w2l=



Code of Civil Procedure § 789 (repealed)
+89-,

< g e Avcate aratn 1o o - o 19

an investment of any such proceeds is made, it must be done, except ﬂLL / U
as herein otherwise provided, in the name of the Clerk of the county T
where the papers are filed, and his successors in office, who must hold gml KE ow

Comment. Former Section 789, providing for security in the name of the
county clerk, is not continued because 1t is outmoded and inappropriate

under modern conditions.

Code of Civil Procedure § 790 (repealed)

d
: When-sceurity-io-takenby-the
- : = -' “ - RAA
instrument in writing, under their hands, delivered to the referees, IN

agree upon the shares and proportions to which they are rgspectively _
entitled, or when shares and proportions have beerf previously ad- Sum Hﬂ: ouT
sudged by the Court; such securities must .be taken in the names of
and payable to.the parties respecti'-:ely ent:.ltled thereto, and must be

Comment. Former Section 7390, providing for agreement of parties as

to their sharea, 18 not continued because it ie unnecessary.

Code of Civil Procedure § 7§1 {rapenled)

0%
C - The-Clerl-inwitone-
his successors in office, must receive the interest and principal as it ﬁ A IV

becomes due, and apply and invest the same assthe Court may direct;
and must deposit with the County Treasurer all sceurities taken, and STR I EouT

keep an account in a book provided and kept for that purpose, in the

.22- -



Comment. Former Section T9l, relating to the duties of the county
clerk in making investments, ls not continued because it is outmoded and

inappropriate under modern conditions.

Code of Civil Procedure § 792 (repealed)

without prejudice to the rights and interests of some of them, and a
partition be ordered, the Court may adjudge compensition to be !
made by one party to ancther, on account of the inequality; but such
compensation shall niot be required to be made to others by owners
unknown, nor by an infant, unless it appears that such infant has
personal property sufficient for that purpose, and that his intovest
will be promoted thereby. And in all cases the Court has power to

L [
STRIKEOULT

Comment. The substance of the first sentence of former Section 792,
relating to owelty, is continued in Section 873.260, The substance of the
second sentence, relating to other compensatory adjustment, is continued in

Section 872.140,

Code of Civil Procedure § 793 (repealed)

193,
. Vherr
e referee making the 0 ene ian, or the ia
puabdian-appointed--fortin-is ~B0OR-HPoR-Eivin . : gm}ﬁ;ﬂ“?‘

Camnent. Former Section 793, relating to the proceeds of sale for the

share of an infant, is not continued because it is covered by other more

general provisions.
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Code of Civil Procedure § 794 (repealed)

Tata

ment of the esiate of an ix{snne person, or othér pﬁrson adju-
capable of conducting his own affairs, whose interest in real property ﬁ/\ L //l)
has becn sold, may receive in behalf of such person his share of the

procends of such real property from the referees, on executing with

sufficient sureties an undertaking approved by a Judge of the Court, S TRIKEO ut
that he will faithfully discharge the trust reposed in him, and will

Comment. Pormer Section 794, relating to the proceeds of sale for
the share of an incompetent, is not continued because it is covered by

other more general provisions.

Code of Civil Procedure § 796 (repealed)
pended by the plaintiff or either of the defendants, for the common
benefit, fees or |of | referees, and other disbursements, must be paid

HLL

by the parties respectively entitled to share in the lands divided, in
proportion to their respective interests therein, and may be inctuded
and specified in the judgment. In that case they shallbea lien on the > J7R 1K £ L T-

several shares, and the judgment may be enforced by execution
against such shares, and against other property held by the respec-
tive parties. When, however, litigation arises between some of the

Corment, The portioﬁ of former Section 796 relating to the costs of
partition expended for the common benefit 1s continued in Section 874.0%0.
The portion requiring payment by the parties in proporiion to their
interests is continued in Section 874.030. The portion requiring inclusion
of costs in the judgment 1s suparseded by Section 874,110, requiring
inclusion only of unpaid costs.

The portion of former Section 796 providing for a lien for costs is
continued in Séction 874,120, 'The portiocn providing for execution to

enforce the costs is continued in Section 87L.1%0.

2lie



The portion of former Section 796 that provided for appropriate alloca-
tion of expenses of litiga;tién between only some of the parties is continued

in the general provision for equitable apportionment of Section S74.030.

Code of Civil Procedurs § 798 (repealed)
FO8--

G

zarily prosceuted or defended by any one of the tenants in common,
for the protection, confirmation, or perfecting of the title, or setting
the boundaries, or making a survey or surveys of the estate parti-
tioned, the Court shall allow to the parties to the action, who have ﬁ Ve L / 7}
paid the expense of such litigation or other proceedings, all the ex.

wonses necessarily incurred therein, except counsel fees, which shall
gmvu arcrved 10 the commen benelit of the other tenants in common, STRH{E&LT
with interest thereon from the date of making the said expendituves,
and in the same kind of money expended or paid, and the same must
be pleaded and allowed by the Court, and included in the final judg-
ment, and shall be a lien upon the share of each tenant respectively,

- - 7o -

Comment, ‘The first portion of former Section 798 relating to the
expenses for the common benefit of prosecuting or defending other actlons
is continued in Section B874.010({e). The provision relating to reimburse=-
ment "in the same kind of money" is not continued because it is obsolete.
The provision relating to pleading the expenses is not centinued because
the general procedure for allowance of costs iz adequate.

The last portion of former Section 793 relating to enforcement of the
costs allowed is continued in Secticns B74.110 {unpaid costs inciuded in
Judgment), 874.120 (nonpayment lien), 874.130 (enforcement of lien), and

B74,140 (execution to enforce judgment)..
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Code of Civil Procedure § 799 (repealed)
99—

ance or certificate of title of the property to be partitioned, or a litf-
gation report or guarantee as to the necessary parties to the action,
the plaintiff may procure one before commencing the action, and

may, in his complaint, state that he has done so, ang that the abstract,

policy, certificate, report or guarantee is subject to the inspection and

use of all the parties to the action, designating a place where it will ﬁ A KA

be kept for such inspection, Otherwise the court may, upon applica- N

tion of any one of the parties, authorize him to procure an abstract,

policy, certificate, report or guarantee, which, when made, shall be | Q7RI KEOAT
kept at some place designated by the court for the inspection and use
of all parties, any of whom is entitled to make a copy thereof. The
expense reasonably incurred in procuring such abstract, policy, certifi-
cate, report or guaraniee must be allowed to the party incurring it,
with interest thereon from the commencement of the action, If it had

Comment., The portion of former Section 799 permitting the parties
to obtain a title report is superseded by Bection 872.220. The portion

allowing the expense of the title report as part of the costs of partition
1s continued in Section 874.010(4).

Code of Civil Procedure § 800 greggaledz
$00- '
be mide by any competent searcher of records, and need
. A s not .
tificd by the Recorder or other officer, but instead thereof i? mbjsf‘g‘e /?LL /"

vx:iﬁe by the affidavit of the person making it, to the effect that he QTRIK 0T

Comment, Former Section 8OO, relating to the zeercher of records and
correction of a title report, is not continued because it is outmoded and

inappropriste under modern conditions.



Code of Civil Procedure § 801 {repealed}

801 _
< Whenever-—during—-thrprosress

i e ; swe—beek—fnd Ahi I
STRIKEOULT

3

under the direction of the Court or the Judge thereof, by a part§
: — be—all 4 c Lot : i

steh-disbrscments-

Coamment. The substance of former Section 801 is continued in Section

87h4.020.
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