
#23 7/9/74 

Memorandum 74-37 

Subject: Study 23 - Partition Procedure 

The Commission has previously reviel'led approximately one-half of the 

par~ition statute. The decisions previously made have been incorporated 

in the attached draft of the whole statute, with conforming changes, 

developed by the staff working with the COD'lDission's consultant, Mr. Elmore. 

Letters relating to the statute have been received by the Commission 

from Mr. Cooper, an Oakland attorney, and Mr. Swift, counsel for Western 

Title Insurance Company. These letters are attached as Exhibits I-III. 

Some of the comments in the letters have already been incorporated in the 

statute, some refer to page or section numbers of earlier drafts, and some 

have already been passed upon by the Commission. Consequently, the staff 

has noted the comments, where relevant, following the sections of the statute 

to which they relate. 

We plan at the meeting to first review Chapters 5-8 of the statute, 

containing material not previously considered by the Commission. We hope 

during the meeting to thereafter CO'ler the whole of the draft statute and 

tbe comments to repealed sections with the view to developing a recommenda-

tion that can be approved for printing at the September 1974 meeting. 

Respectfully submitted, 

Nathaniel Sterling 
Staff Counse 1 



M~morllndum 74- 37 
EXHIBIT I 

J. D. COO~.R 
ATTO~NEY AT LAW 

8"2 BANI( OF AME"ICA BUILDING 
1212 BROAOWAY 

OAK LAND. CALIFORNIA V48'2 
TELEPHONE 883-0080 

March 1, 1974 

California Law Revision Commission 
School of Law 
Stanford, California, 94305 
Attn: Nathaniel Sterling 

Dear Mr. Sterling: 

partition Revision 

Thank you for your letter of February 27, 1974. I will be 
happy to assist your committe in any manner in connection with 
the up dating of the partition procedure. 

I recently was involved in a very nasty partition action 
between two attorney partiesan:d I received a liberal education 
in connection with defects in the present procedure. 

It would be my present suggestion that, since partition is 
also an action in rem to quiet title, that the provisions of 
749 et. seq. of the Code of Civil Procedure be seriously considered 
for adoption in lieu of the present partition provisions relating 
to service of process, naming of parties, proof, etc. 

It has always been my feeling that the sale feature would be 
inproved by applying the probate sale- procedure in both public and 
private sales. 

It also seems to me that only a single referee should be 
provided for since the judge makes the final orders in all matters. 
The powers of the referee should be spelled out in the statute and 
not left to reliance on petitions for court orders. Where the litigants 
will not agree on anything because of personal animosity" both the 
referee and the judge are put on the spot. 

The referee should not be required to invest moneys of unknown 
claimants. Such funds should be deposited with the county treasurer 
as in the case of unknown heirs or distributees. 

The referee should be the sole person to notice hearings of 
his reports and his fees should be set out to avoid uncertainty. 
Some judges allow the referee a statutory fee on the value of the 
property based on the probate fee sections. 

I ran into a very serious problem where very extensive title 
work had to be done and where a perimeter survey was absolutely 
necessary. The litigants would not advance the fees so the title 
company would not work on the report and no survey could be obtained. _ 
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The judge could not compel the litigants to advance these costs 
and neither the title company nor the surveyor would do their work 
on the basis that the court would impress a lien on the property 
for the cost thereof. Your committee should work on this problem 
since it may often arise. 

If the probate sale mode is adopted, a special provision should 
be made as to the notice of sale. Qnce a bid is returned under a notice 
in a probate sale, the notice becomes null thereafter and if the 
sale is rejected, a new notice must be given. Since the referee 
has to please the judge and the litigants with a return of sale, there 
is more likelihood that it may not be accepted. Therefore, the 
notice of sale should remain in force so that another'sale could 
be made pursuant to it. 

The referee should also be assisted in procuring valuations 
of property under partition. I would suggest that he be authorized 
to employ State Inheritance Tax Referees for this purpose and that 
a provision be made for their compensation. 

The foregoing are only suggestions which may be worthy of your 
consideration. I feel that the entire procedure should be simplified 
as much as possible and that reference can be made to existing 
procedures which have been time tested and are generally understood 
by most attorneys. 
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Memorandum "(4- 3'7 l::XHIB1'1' II 

J. D. COOPER 
4'trOANfY AT LAW 

12'12 BROADWAY 

OAKLAND, CAuFnflNIA 94&'12 

1TLU'r:ONE en.] 0050 

April 30, 1974 

California Law Revision Commission 
School of Law 
Stanford university, 
Stanford, California, 94305 
Attn: Nathaniel Sterling 

Dear Mr. Sterling: 

I make the following comments on the proposed new partition 
legislation and I trust this will be in your hands prior to 
the meeting early in May. 

815.020 co-owner should include personal representatives, 
receivers, trustees, etc. 

875.110 Money or currency should be exempted from partition. 
I was in the DCA on this very point involving proceeds from a 
condemnation. The law is very sketchy and money is partitionable 
by its very nature. 

875.220 should enable the referee to apply for orders where 
the parties will not cooperate and are hostile to the action. 

875.240 should set up a fee schedule as in probate subject to 
extra compensation for extraordinary services. The court should 
also be authorized to fix a bond of the referee if required. 

The court should be given jurisdiction to hear and determine 
all preliminary motions, reports, accounts, and to set the same 
for hearing on its own motion. 

875.250 should allow the court to direct payment of the various 
employees - otherwise they will not perform their tasks without 
assurance of present payment. Liens for this purpose are useless. 

875.260 the court SHALL (not may) prescribe conditions of 
sale or partition and it should require additional "special 
notice" in some cases where class intp.rests may be involved. 

This section should require the referee to render to the 
court a statement of his intentions as to proceeding in the form 
of a report to be noticed to the parties and set by the court. 
Unless this is done the court will not have any basis for directing 
the trustee as to procedure. Such an order would later be super­
seded by an interlocutory decree. 

875.270 "Compen8atory adjustments" is meaningless. Are the 
adjustments to be made out of property or out of cash of the 
party compelled to make it? Some parties have no cash for this 
purpose. 
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875.510 ahoudd prov1.de fe' jo:tnder of all personll having 
any right, title or interflst in the property of record as shown 
by a current ti tle n~polt (,J~ cert. jficai:e or actually otherwise 
known by the plaintiff, cross complainant or answering defendant. 

875.520. Joinder should 00 permissible of all persons claiming 
intereet in both the real il'id personal property involved. It could 
be considerable hardship on .~ perllon claiming an interest in 
personal property only to 8il: thnJugh a long procedure where the 
main issue is the r.eal prop"',rty. 

875.530. Is lis pendens jurisdictional as in quiet title or 
is it merely a convenience for binding s\lbsequent vestees. I 
think that lis pendens should be mandatory and llf' filed within 10 
days after fininq the complaint. 

875.540 should be deleted insofar as it stay. the action 
until lis pendens is filed. This would allow many deliberate 
delays. The court should demand that lis pendens be filed within 
10 days after filing the complaint. 

875.610. The summons should be as prescribed in sections 
749 et. seq of the Civil Code. Partition is also a quiet title 
action and quiet title action provisions, rather than emmlnent 
domain forms, should be follow.d. 

875.620 
any frills. 
after filing 

should provided for publishing the summons without 
Also the property should be posted within 10 daye 

the complaint. 

875.630 should be eliminated. 

875.810 (a) needs clarification. The Nord "conveyance" is 
inappropriate. 

875840 is bad. There is no assurance that the holder of a 
master lease will inform the sub-lesseee, royalty claimants, etc. 
of a pending action. These persons should receive some kind of 
notice of the proceeding. 

878.530 is bad. Th~ court should compel joinar" of all 
necessary parties and make an in rem judgment. The title companies 
could not insure under the present proposed section. 

878.540 Same Comment as in connection with 878.530. 

878.560 should be restated. The transferred interest vests 
in the transferee subject to the effect of the pending action. 

R79.040 is incomplf!te. H is possib1f! that joint holders of 
of a condominium might disagree as to its use or sale. Such a 
uni t should also be subject to _le in partition 

2 



Bey~nd the foregoing co~~ent5 I believe the staff has done 
a good job. 

I have represented title companies and tried property cases 
for many y~ar5, including partition actions. Accordingly, my 
cOIIIIIents are based primarily on IU'aetiC!al experience which may 
be of some value to tholle who have not been on the actual 
firing line. 

3 



Memorandum 74-37 EXHIBIT III 

WESTERN TITLE IN8lJRANGE COMPANY 

MAtH O ...... CI!, t41!J1 ""1~e:187 • 3!&O .USH STlltlll:T • SAN "'''ANCIKO. CALIP'ORNIA •• '04 

California Law Revision Commission 
(Partition) 
School of Law 
Stanford, California 94305 

June 19, 1974 

Attn: Nathaniel Sterling, Staff Counsel 

RE: Draft of Proposed Partition Act Title II 

Gentlemen: 

Please find enclosed a Memorandum hastily prepared 
from an unfortunately cursory reading of what appears to me 
to be a thoughtful, very carefully prepared Draft. Naturally 
my approach has been from the title company viewpoint, es­
pecially since at this late date I could contribute little if 
anything from a purely legal standpoint. 

DAS/vm 
Encl. 

cc: Title Insurance & Trust Company 

Very truly yours, 

;\f{U1~'~~ 
Dean A. SWift • f . 
Vice President and Counsel 

Transamerica Title Insurance Company 
'.,-, , , 

i. 
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. MEMORANDUM 

(RE: Draft of Partition Act Code of civil Procedure Part 2, Title II) 

The following points with page references to the Draft 
are matters which arose as I hurriedly read the draft. There are 
of varying importance, many I am sure arising from my incomplete 
knowledge of the subject or eliminated by a more careful, detailed 
review of the draft. 

Page 2: (fl This definition should be redrafted to include 
terminology in use in the industry, such as, pre­
liminary reports, guarantees, binders and policies 
of title insurance, which would cover the f.ield. 

10. Note: I agree with Mr. cooper and feel the content is 
adequately and more precisely covered in other sections. 

12. B72. 220: The matter of "copying" raises the question· of 
responsibility of the title company to any 
copier. I would assume such responsibility 
would be resisted. 

17. B72.320 (c): 

lB. B72 .410 (a): 
(b) : 

19. B72. 420 (b): 

"actual notice" is a conclusion or a goal; 
I would suggest language comparable to that 
used in CC2924f. (See Note.) 

Change "all" to any 
. Change to "Any facts tending to" etc. 

Where the defendant's lien arises from a 
recorded abstract of judgment, he would have 
to obtain a title report to determine what 
other property it might be a lien on. 

28.: Typo, second word, last line. 

29. 872.730 (a): Should there be a comma after "original," 
fourth line? 

30. 873.040: M.!!!U:. the court appoint a person which it other­
wise would not approve of? 

39. B73.180: What about parcel map laws and ordinances, due 
on sale clauses in deeds of trust? 

40. 873.190: Would a local governmental entity be inclined 
to accept or abandon a right of way prior to 
court approval, order or other finality? 
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43. 873.230: Perhaps this shoulp be more specific since it 
seems contra~y to general law concerned with 
improvements by co-tenants possible legal severance 
of title to improvements might be a problem. 

44.873.260 (al: Line one, suggest "equally" for equal. 

45. 873.320: I agree with the Note. 

46. Article 3: How do parties get notice of the filing and 
the hearing of the report? 

49. 873.520: Comment. Change to "no preference for either", etc. 

52. 873.630: If the sale is for credit, how would the bene­
ficial interest compensate minors, unknowns, 
contingents, etc.? If named, there would be 
assignment and reconveyance problems. 

54. 873.660 (c): Line 2 "passes" for "pass". 

56. 873.690: I find this section awkward and vague: is (b) 
necessary? If "void". what would be rights of 
ultimate bona fide purchasers? 

61. 873.740: Line 2 "or" should be "of" the probate sale, etc. 

81. 874.220: I am inclined to agree with Mr., Cooper's Note. 

82. 874.230: The same 

83. 874.240: Line 3, "heirs" is too vague (how many. how de­
termined) • 

84. 874.250: Should be simplified; suggestion: after "thereof", 
line 3. add "said interest" as transferred or 
conveyed is subject to the pending action". 



CODE OF CIVIL PROCEDURE 

PART 2. CIVIL ACTIONS 

TITLE 10.5. PARTITION OF REAL AND PERSONAL PROPERTY 

CHAPTER 1. GENERAL PROVISIONS 

Article 1. Preliminary Provisions 

§ 872.010. Scope of title 

§ 872.020. Definitions 

§ 872.030. Rules of practice in partition actions 

Article 2. Powers of Court 

§ 872.110. Superior court 

§ 872.120. General authority to hear motions and make orders 

and decrees 

§ 872.130. Temporary restraining orders and injunctions 

§ 872.140. Compensatory adjustment 

CHAPTER 2. COMliENCEMENT OF ACTIOl{ 

Article 1. Complaint and Lis Pendens 

§ 372.210. Persons authorized to commence partition action 

§ 872.220. Title report 

§ 872.230. 

§ 872.240. 

§ 872.250. 

§ 872.260. 

Contents of complaint 

Joinder of property 

Lis pendens 

Stay where lis pendens not filed 

Article 2. Summons 

§ 872.310. Summons 

§ 872.320. Requirements where service is by publication 

§ 872.330. Publication as to certain defendants 

Article 3. Answer 

§ 872.410. Contents of answer 

§ 872.420. Requirements where defendant is lienholder 

§ 872.430. Pleading hardship and oppression 

Article 4. Parties 

§ 372.510. Mandatory joinder of defendants 

§ 872.520. Where defendant is unknown or interest uncertain 

§ 872.530. Where defendant is deceased 
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§ 872.540. Oil and gas interests 

§ 872 .550. Permissive join5l.er of "all persons unknown" 

CHAPTER 3. TRIAL 

Article 1. Determination of Interests of Parties 

5 872.610. Court may determine interests 

t, 372.620. l<here determination of interests necessary 

§ 872.630. Determination of interests of lienholders 

§ 872.640. Interests of unknown parties 

Article 2. Determination of Right to Partition 

§ 872.710. Court determination of right 

~ 872.720. Interlocutory judgment of partition 

§ 872.730. Partial partition 

Article 3. Determination of 11anner of Partition 

§ 872.810. Division of the property 

§ 872.820. Sale of the property 

§ 372.830. Partial division and sale 

§ 372.840. Disposition of property subject to express trust 

§ 872.850. Conditions of division or sale 

CHAPTER 4. REFEREES 

Article 1. General Provisions 

§ 873.010. Court authority 

§ 873.020. Referees for division and sale 

§ 873.030. Three referees in place of one 

§ 873.040. Appointment of person selected by parties 

§ 873.050. Persons disqualified as referee 

~ 873.060. Authority of referee 

§ 873.070. Petition for instructions 

§ 373.080. Disposition in accordance with law 

§ 873.090. Designation of public and private ways 

Article 2. Contracts of Referee 

§ 873.110. Services of third persons 

§ 873.120. Employment of attorney 

§ 873.130. Employment of surveyor 

§ 873.140. Employment of auctioneer 

§ 873.150. Contract for third-person services may include interest 

§ 373.160. Referee not liable on contracts 
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CHAPTER 5. DIVISION OF THE PRO~ERTY 

Article 1. !1anner of Division 

§ [;73.210 • Division by referee 

§ 873.220. Designation of portions 

§ 873.230. Division involving improvements 

§ U73.240. Division involving purported conveyance 

§ 873.250. Division by known lot or parcel 

§ 873.260. Owelty 

Article 2. Effect of Division on Particular Interests 

~ G73.310. Liens 

§ 873.320. Short-term tenancy 

§ 873.330. Unknown owners 

Article 3. Confirmation of the Division 

• 873.410 • Referee's report of division " 
§ (;73.420. ilotion to confirm report 

§ 873.430. Court confirmation 

§ 373.440. Judgment 

CHAPTER 6. SALE OF THE PROPERTY 

Article 1. Hanner of Sale 

§ 873.510. Sale by referee 

& 873.520. Court order of public or private sale 

§ 873.530. Public or private sale of part of property 

Article 2. Sales Procedures 

§ 373.610. Procedures agreed to by parties 

§ 873.615. Court authority in sale 

§ 873.620. Sale of property separately, in lots, or as unit 

§ 873.630. Credit sales 

§ 873.640. Hanner of notice of sale 

§ 873.650. Contents of notice of sale 

§ 873.660. Sale of perishable and other personal property 

§ 873.670. Conduct of sale at public auction 

§ 873.680. Conduct of sale at private sale 

§ 873.690. Persons ineligible to purchase at sale 

Article 3. Consummation of Sale 

§ 873.710. Referee's report of sale 

§ 373.720. ;fution to confirm report 
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§ ~73.730. Confirmation hearing 

§ 873.740. Determination of amount of in-court offer without 

regard to agents' commissions 

§ L73.750. Court order for collection of proceeds and transfer 

of property 

§ 873.760. Refusal of purchaser to deliver proceeds 

§ ~73.770. Taking setoff from party purchaser 

§ G73.780. Court authority at closing 

§ 873.790. Conveyance of the property 

Article 4. Disposition of Proceeds of Sale 

§ H73.310. Court order of disbursement 

§ 873.820. Application of proceeds of sale 

§ 873.830. Exhaustion of other security of lienholder 

§ 873.840. Set-off in lieu of payment of estate for life or 

years 

§ 873.850. Treatment of successive estates 

CHAPTER 7. PARTITION BY APPRAISAL 

§ 373.910. Agreement of co-owners to partition by appraisal 

§ 873.920. Contents of agreement 

§ 373.930. Court approval of agreement 

§ 873.940. Referee 

§ 873.950. Court confirmation of referee's report 

§ 873.960. Effect of agreement 

§ 873.970. Relation of agreement to other remedies 

CHAPTER 8. COSTS OF PARTITION 

Article 1. Allowance and Apportionment of Costs of Partition 

§ 874.010. Costs incurred for common benefit 

§ 874.020. Interest on disbursements 

§ 874.030. Court apportionment of costs 

§ 874.040. Apportionment involving future interests 

Article 2. Payment of Costs of Partition 

§ 874.110. Payment by parties 

§ 874.120. Nonpayment lien 

~ 1:74.130. Enforcement of lien 

§ 874.140. Execution to enforce judgment 
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CHAPT ER ~. JUDG<1ENT 

§ 374.210. 

§ 874.220. 

§ 874.230. 

§ 374.240. 

§J74.2S0. 

OPERATIVE DATE 

Persons bound by judgment 

Persons not bound by judgment 

Holder of lien known to plaintiff 

Effect of death or incompetency of party before 

judgment 

Effect of conveyance before judgment 

-v-
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CODE OF CIVIL PROCEDURE 

PART 2. CIVIL ACTIONS 

TITLE 10.5. PARTITION OF REAL AND PElS22L PROPERTY 

Comaent. The Code of Civil ProQadure proviSions rslating to 

pazt1tion were formerly found in Chspter 4 (commencing with Section 752) 

of Title 10. The partition provisions have been moved to a new Titl. 

10.5 (coamencins with Section 812.010). 

405-182 

CHAPTER 1. GENERAL PROVISIONS 

Article 1. Preliminary Provisions 

I 872.010. Scope of title 

872;010. This title gavUft8 actiOns invoiving reel .~ aad. 

to the extent applicsble. IICtioM 1Dwl¥ta1l pvsoaa1 property. 

Coaaent. Section 812.010 is derived from the secoa.d Hatetlce of 
former Section 752a; Owners of both real and pereonal property .. y 

.. intain a partition action. See Section 872.210. This title doea not 

apply to property divieions UDder the P811111y Law Act or in other c_ 

apeclfieally governed by other statutea. 
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405-783 § 872.020 

I 872.020. Definitions 

872.020. As used in this title: 

(a) "Action" means an action for partition under this title. 

(b) "Guardian" includes conservator. 

(c) "Lien" means a mortgage, deed of trust, or other security 

interest in property whether arising from contract, statute, COaBOD law, 

or equity. 

(d) "Property" includes real and personal property and any right, 

title, estate, lien, or interest therein. 

(e) "Remainder" includes reversion. 

(f) "Title report" means a preliminary report, .uerBntaa. biDder, 

or policy of title insurance. 

Comment. Section 872.020 provides definitions for terms used 

throughout the Partition Act. 

The term "lien" is defined broadly in subdivision (c) to apply to 

any encumbrance on property, including security interests in personal 

property. 

405-785 

f 872.030. Rules of practice in partition actions 

872.030. The statutes and rules governing practice in civil 

actions generally apply to actions under this title except where they 

are inconsistent with the provisions or purposes of this title. 

-2-



§ 872.030 

Comment. Section 872.030 makes clear that, although partition is 

nominally a civil action, this title contains some special procedural 

provisions that apply to partition despite genersl rules to the contrary. 

405-793 

Article 2. Powera of Court 

§ 872.110. Superior court 

872.110. The superior court has jurisdictiOD of sctiODa und-r this 

title. 

Comment. Section 872.110 continuel a portioe of former Sect10n 
15,5. 

405-461 

'872.120. General authority to hear motions and make ordara and decrees 

872.120. In the conduct of the proceeding, the court may haar and 

determine all motions, reports, and accounts and may make any decrees 

and orders necessary or incidental to carrying out the purposes of this 

title and to effectuating its decrees and orders. 

Comment. Section 872.120 is new. Generally, its purpose is to 

give the broadest possible statutory authorization to powers that the 

court, to a large extent, probably already had. The succeeding sections 

of this srticle elaborate on, but do not exhsust, the court's power in 

partition actions. 
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§ 872.120 

While partition actions in California are a creature of statute 

(Capuccio ~ Caire, 207 Cal. 200, 277 P. 475 (1932», they are nonethe­

less equitable in nature (Elbert ~~ Federated Income Properties, 

120 Cal. App.2d 194, 261 P.2d 783 (1953», and the statutory provisions 

are to be liberally construed in aid of the court's jurisdiction. See 

Sections 4 and 187. 

Note. Hr. Cooper states thst this section "should enable the 
referee to apply for orders where the parties will not cooperate and are 
hostile to the action." We note that the referee is authoriaed to 
petition for instructions by Section 873.0/0, which should satisfy Hr. 
Cooper's concern. 

Mr. Cooper also suggests that the court be able to set motions and 
the like for hearing on its own motion. This, we think, is unnecessary. 

405-794 

§ 872.130. Temporary restraining orders and injunctions 

872.130. The court may make temporary restraining orders and 

injunctions, with or without bond, for the purpose of: 

(a) Preventing waste. 

(b) Protecting the property and title thereto. 

(c) Restraining unlawful interference with a division or sale of 

the property ordered by the court. 

Comment. Section 872.130 is new. It gives the court authority to 

take tbe protective steps described without having to rely either upon 

its contempt powers or the general provisions ss to temporary restraining 

orders and injunctions. 
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405-799 § 872.140 

§ 872.140. Compensatory adjustment 

072.140. The court may, in all cases, make compensatory adjustment 

among the parties accorJing to the ordinary principles of equity. 

Comment. Section 872.140 continues the last sentence of former 

Section 792. It includes such matters as accountings and other incidental 

relief. For a provision for payment of owelty in cases of unequal divi­

sion, see Section 873.260. 

aote. Hr. Cooper states that '" compensatory adjustments' is mean­
ingless. Are the adjustments to be made out of property or out of cash 
of the party compelled to make it? Some parties have no cash for this 
purpose." 

Hr. Swift agreea with this comment and feels that the content of 
the section is "more adequstely and more precisely covered in other 
sections." 
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405-842 § 872.210 

CHAPTER 2. COl1llE,~CEMENT OF ACTION 

Article 1. Complaint and Lis Pendens 

§ 872.210. Persons authorized to commence partition action 

872.210. A partition action may be commenced and maintained by any 

of the following persons: 

(a) A co-owner of personal property. 

(b) An owner of sny of the following interests in real property: 

(1) An estate of inheritance. 

(2) An estate for life. 

(3) An estate for years. 

Comment. Subdivision (a) of Section 872.210 continues the first 

portion of former Section 752a relating to personal property. 

Subdivision (b) supersedes the first portion of former Section 752 

relating to real property. Under subdivision (b), an owner may seek 

psrtition whether or not he is a joint tenant or tenant in common. He 

may, for example, be a sole life tenant seeking partition as against the 

remaindermen or vice versa. It should be noted, however. that neither a 

cotenant nor a person seeking partition as between successive estates is 

entitled to partition as a matter of right. See Section 872.710. 

The provision formerly found in Section 752 for partition by a 

lienholder "on a parity with that on which the owner's title is based" 

is not continued. The provision was of extremely limited application 

and was an exception to the rule stated in this section that only a 

substantial property interest is entitled to demand partition. THE LAW 

REVISION COMMISSION PARTICULARLY SOLICITS COMMENTS CONCERNING THE DE­

LETION OF THE LIEN PROVISION FROU FORMER SECTION 752. 
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405-843 § 872.220 

§ 872.220. Title report 

872.220. If it is necessary to have a title report: 

(a) The plaintiff may, prior to commencing the action, procure a 

title report and shall in the complaint indicate he has done so and 

designate a place where it will be kept for inspection, use, and copying 

by the parties. 

(b) The court may. upon application of a party, authorize him to 

procure a title report and shall designate a place where it shall be 

kept for inspection, use, and copying by the parties. 

Comment. Section 872.220 is derived from former Section 799. For 

a definition of "title report," see Section 872.020. Provisions relat­

ing to the title report formerly found in Section 800 are omitted. For 

allowance of cost of procuring the title report, see Section 874.010. 

Note. Mr. Swift notes that the matter of "copying" raises the 
question of the responsibility of the title company to any copier. The 
staff assumes that there is no responsibility since there is no privity 
of contract between the title company and the copier. Perhaps a sentence 
should be added to clarify this point. 

405-800 

§ 872.230. Contents of complaint 

872.230. The complaint shall contain all of the following infor-

mation: 

(a) A description of the property that is the subject of the action. 

The description shall include: 

(1) In the case of tangible personal property, its usual location. 

-7-



§ 872.230 

(2) In the case of real property, both its legal description and 

street address or common designation. 

(b) All right, title, or inte.est the plaintiff has or claims in 

the property. 

(c) Any right, title, or interest of record or actually known to 

the plaintiff that persons other than the plaintiff have or claim in the 

property and that the plaintiff reasonably believes will be materially 

affected by the action, whether the names of such persons are known or 

unknown to the plaintiff. 

(d) The interests as to which partition is sought and a prayer for 

partition of the interests. 

(e) ~lere the plaintiff at the time of filing the complaint seeks 

sale of the property, he shall allege the facts justifying such relief. 

Comment. Section 872.230 is new. In addition to the information 

required by this section, other information may be necessary. See, 

e.g., Section 872.220 (information relating to title report). 

Subdivision (a) requires a description of the property that is the 

subject of the action. It should be noted that several properties may 

be joined in one complaint even though located in different counties. 

See, e.g., !!urphy ~ Superior Court, 138 Cal. 69, 70 P. 1070 (1902). 

And, real and personal property may be joined in one action. Section 

872.240. As to joinder of property under varying ownership, see Middlecoff 

~ Cronise, 155 Cal. 185, 100 P. 232 (1909). 

Subdivision (b) requires an allegation of all the plaintiff's in­

terest in the property, including such interests as liens. For interests 

sufficient to maintain the action, see Section 872.210. 

Subdivision (c) supersedes the first portion of former Section 753. 

Unlike the former provision that required all interests to be set out 

regardless whether the interests would be affected, subdivision (c) 

-8-



§ 872.230 

limits the duty to only those interests the plaintiff reasonably believes 

will be materially affected. Incorporation of a title report should be 

sufficient to satisfy tnis duty as to recorded interests but not as to 

unrecorded interests known to the plaintiff. 

Partition of some or all of the interests in the property may be 

obtained. Subdivision (d) requires the plaintiff to make an election 

and to indicate which interests are intended to be affected by the 

action. For provisions relating to parties defendant, see Article 4 

(commencing with Section 872.510). 

Subdivision (e) requires an allegation of facts justifying a sale 

of the property only where the plaintiff seeks sale in the complaint. 

There is no requirement that the plaintiff elect division or sale at the 

time of filing the complaint. 

405-802 

§ 872.240. Joinder of property 

872.240. Real and personal property may be joined in one action. 

Comment. Section 872.240 continues the last sentence of former 

Section 752a. 

Note. Mr. Cooper writes: "Joinder should be permissible of all 
persons claiming interest in both the real and personal property in­
volved. It could be considerable hardship on a person claiming an in­
terest in personal property only to sit through a long procedure where 
the main issue is the real property.·' 
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405-803 § 872.250 

§ 872.250. Lis pendens 

872.250. (a) Immediately upon filing the complaint, the plaintiff 

shall record a notice of the pendency of the action in the office of the 

county recorder of any county in which real property described in the 

complaint is located. 

(b) If other teal property is thereafter joined in the action, the 

plaintiff or other person joining the property shall promptly record a 

supplemental notice. 

(c) From the time of filing such notice for record. all persons 

shall be deemed to have notice of the pendency of the action as to the 

property described in the notice. 

Comment. Subdivisions (a) and (c) of Section 872.250 continue pro­

visions formerly found in Section 755. The detailed listing of the 

contents of the lis pendens formerly found in Section 755 is omitted 

since Section 409 covers this matter. 

Subdivision (b) is new. The duty under subdivision (b) is upon the 

person joining the property to record the lis pendens; this might be 

either the plaintiff or a cross-complainant. 

Note. Mr. Cooper comments: "Is lis pendens jurisdictional as in 
quiet title or is it merely a convenience for binding subsequent vestees? 
I think that lis pendens should be mandatory and be filed within 10 days 
after filing the complaint." 
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405-304 § 872.260 

§ 872.260. Stay where lis pendens not filed 

872.260. If the notice required by Section 872.250 is not re-

corded, the court, upon its own motion or upon the motion of any party 

at any time, shall do the fo11ol>ing: 

(a) Stay the action until the notice is recorded. 

(b) Order the plaintiff or person joining the property, or another 

party on behalf of the plaintiff or other person, to record the notice. 

The recordation shall be at the expense of the plaintiff or other person 

joining the property. 

Comment. Section 872.260 is new. The recording of the lis pendens 

is an essential step in the partition action. Prompt recording enables 

the court to deal with the title with certainty. The person required to 

record might be either the plaintiff or a cross-complainant. 

Note. Mr. Cooper believes this section should be deleted insofar 
as it stays the action until 11s pendens is filed. "This would allow 
many deliberate delays. The court should demand that lis pendens be 
filed within 10 days after filing the complaint." 

405-805 

Article 2. Summons 

§ 872.310. Summons 

372.310. (a) The form, contents, and manner of service of summons 

shall be as in civil actions generally. 

(b) Service on persons named as parties pursuant to Sections 872.530 

and 872.550 shall be by publication pursuant to Section 415.50. 
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§ 872.310 

Comment. Section d72.310 supersedes former Section 756. 

The provision of former Section 756 that the summons must contain a 

description of the property is not continued since the property will 

already be described in the complaint that accompanies the summonS. 

The provision of former Section 756 that the summons be directed to 

all persons "named" as defendants is continued in subdivision (a) which 

incorporates the general provisions governing the contents of summons in 

civil actions. See Section 412.20(2) (requiring the summons to contain 

the names of the parties to the action). 

Subdivision (b) makes clear that, where unknown parties or heirs 

are involved, service must be by publication. For additional provisions 

relating to service by publication, see Sections 872.320 and 872.330. 

405-806 

§ 872.320. Requirements where service is by publication 

372.320. lihere the court orders service by publication, it shall 

further order that: 

(a) The plaintiff post, not later than 10 days after the date the 

order is made, a copy of the SummonS and complaint on the property that 

is the subject of the action. 

(b) The plaintiff record, if not already recorded, a notice of the 

pendency of the action. 

(c) The publication describe the property that is the subject of 

the proceeding in a manner reasonably calculated to give persons having 

an interest in the property actual notice of the action. 

Comment. Section 872.320 supersedes former Section 757. While 

publication will be pursuant to Section 415.50, subdivisions (a) and (b) 
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§ 872.320 

are new requirements that supplement the publication provisions of 

Section 415.50 in order tv increase the likelihood that persons interested 

in the property will receive notice of the proceeding. Subdivision (c) 

continues a comparable provision in the last sentence of former Section 

757. 

liIote. The requirement in subdivision (c) of publication "in a 
manner reasonably calculated • . .'" is included to satisfy due process 
requirements. An open-ended provision such as this, however, may create 
title problems. Perhaps subdivision (c) should make express provision 
for publication of street address or other common designation. 

"jr. Swift sugge3ts insertion of language from Civil Code Section 
2924f (relating to notice of sale under the power of sale contained in a 
deed of trust or mortgage): "In addition to any other description of 
the property, the notice shall describe the property by giving its 
street address, if any, or other common designation, if any." The Civil 
Code provision also excuses error or noncompliance if a legal description 
of the property is given. 

405-807 

§ 872.330. Publication as to certain defendants 

372.330. (a) Where the court orders service by publication, the 

publication may: 

(1) Name only the defendants to be served thereby. 

(2) Describe only the property in which the defendants to be served 

thereby have or claim iute~ests, 

(b) Judgment based on failure to appear and anSl~er following service 

under this section shall be conclusive against the defendants named in 

respect only to property described in the publication. 

Comment. Section 872.330 is new. It is derived from Section 

1245.2 (eminent domain). 

Note. Mr. Cooper states simply that this section "should be elimi­
nated. 'l 
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405-808 § 372.410 

Article 3. Answer 

§ 872.410. Contents of answer 

372.410. The answer shall contain all of the following infor-

mation: 

(a) Any right, title, or interest the defendant has or claims in 

the property. 

(b) Any facts tending to controvert such material allegations of 

the complaint as the defendant does not wish to be taken as true. 

Comment. Section 872.410 continues portions of former Section 758. 

The provision of former Section 758 that the defendant's failure to 

answer within the time allowed by law would result in the allegstions of 

the complaint being taken as true is continued in Section 431.20. It 

should be noted that the requirement in subdivision (a) that the defend­

ant list his interest in the property includes liens as well as other 

interests claimed by the defendant. 

405-809 

§ 872.420. Requirements where defendant is lienholder 

872.420. (a) Where the defendant has or claims a lien on the prop-

erty, his answer shall indicate, 

(1) The date and character of the lien. 

(2) The amount remaining due thereon. 

(3) If there 1s any additional security therefor, its nature and 

extent. 

-14-



§ 872.420 

(b) If the defendant fails to disclose any additional security, he 

shall be deemed to have waived his lien on the property. 

Comment. Section 872.420 continues a portion of former Section 

758. 

Note. Hr. Swift indicates one situation where the lien waiver pro­
vision may be unduly harsh: "Where the defendant t s lien arises from s 
recorded abstract of judgment, he would have to obtain a title report to 
determine what other property it might be a lien on." 

405-810 

§ 872.430. Pleading hardship and oppression 

872.430. If the defendant opposes the partition on the ground it 

would be inequitable under the circumstsnces of the case, he shall so 

state in his answer and shall set forth the facts upon which he relies 

concerning the inequity. 

Comment. Section 872.430 is new. It implements the general excep­

tion to the right to partition in cases of inequity. The defendant has 

the burden of proof on this issue. See Section 872.710. 

405-811 

Article 4. Parties 

§ 872.510. Mandatory joinder of defendants 

872.510. The plaintiff shall join as defendants in the action: 

(a) All persons, of record or actually known to the plaintiff, 

having or claiming a lien upon the property or part thereof. 
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§ 872.510 

(b) All persons having or claiming interests as to which partition 

is sought. 

Comment. Subdivision (a) of Section 872.510 supersedes former Sec­

tion 754. Subdivision (a) converts the rule of Section 754 (no person 

having a lien or "conveyance" need be made a party unless of record) to 

an affirmative joinder requirement while limiting it to liens and extend­

ing it to persons not of record but known to the plaintiff. For the 

effect of failure to join a recorded lien, see Section 874.220; for the 

effect of failure to join liens actually known to the plaintiff, see 

Section 874.230. For the definition of "lien," see Section 872.020. 

Subdivision (b) is new. This provision is elaborated in the suc-

ceeding 

It 

sections of this article. 

should be 

under Section 389 

noted that joinder of other parties may be necessary 

(mandatory joinder). 

Note. The required joinder of all liens in subdivision (a) is 
derived from exiating law. It should be noted, however, that the policy 
of mandatory joinder of such interests is rather inflexible and appears 
to oppose the policy of the Commission expressed in subdivision (b) 
permitting the p1sintiff to choose the interests he wishes to affect and 
to determine whether he wants the property sold free of or subject to a 
lien. 

405-812 

§ 872.520. Where defendant is unknown or interest uncertain 

872.520. (a) If the name of a person described in Section 872.510 

is not known to the plaintiff, or 1f the ownership or the share or 

quantity of the person's interest is unknown, uncertain, or contingent, 

the plaintiff shall so state in the complaint and shall name as parties 

all persons unknown in the manner provided in Section 872.560. 
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(b) If the lack of knowledge, uncertainty, or contingency is caused 

by a transfer to a member of a designated class who is not ascertained 

or is unborn, or by a transfer in the form of a contingent remainder, 

vested remainder subject to defeasance. executory devise. or similar 

disposition, the plaintiff shall also state in the complaint, so far as 

is known to him, the name, age, and legal disability (if any) of the 

person in being who would be entitled to ownership of the interest had 

the contingency upon which his right depends occurred prior to the 

commencement of the action. 

(c) The court shall upon its own motion or upon motion of any party 

make such orders for joinder of additional parties and for appointment 

of guardians ad litem pursuant to Sections 372, 373, and 373.5 as is 

necessary or proper. 

Comment. Section 872.520 is derived from the last portion of 

former Section 753. Subdivision (a) incorporates the requirement, for­

merly found in Section 756, that "all persons unknown'; be joined. 

Subdivision (b) adds the requirement of an indication of possible additional 

parties, and subdivision (c) provides for joinder of such parties and 

protection of their interests. 

Hote. Ur. Elmore believes that the portion of subdivision (a) per­
mitting the plaintiff to state that the name of a party is not known to 
him should be deleted. If it is kept, he feels it should be expanded to 
prevent abuse: 

The problem is the thorny one of what efforts a plaintiff must make 
to ascertain names of owners. The fact that the plaintiff does not 
know the name of B, a remainderman with an absolute estate, should 
not be sufficient to use the publication method. At the minimum, 
such allegation should be permitted only after affidavit of due 
diligence, and the Doe procedure should be used. On the other 
hand, if the name is not known because the interest is contingent, 
new (b) is intended to take care of this situation. 
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405-813 § 872.530 

§ 872.530. Where defendant is deceased 

372.530. (a) If a person described in Section 872.510 is dead and 

the plaintiff knows of a duly qualified and acting personal representative, 

the plaintiff shall join such personal representative as a defendant. 

(b) If a person described in Section 872.510 is dead, or is be-

lieved by the plaintiff to be dead, and the plaintiff knows of no duly 

qualified and acting personal representative: 

(1) The plaintiff shall state these facts in an affidavit filed 

with the complaint. 

(2) The plaintiff may join as defendants "the heirs and devisees of 

(naming such deceased person), deceased, and all 

persons claiming by, through, or under said decedent," naming them in 

that manner. In the case of personal property, reference shall be made 

to the legatees of the decedent. lVhere it is stated in the affidavit 

that such person is believed to be dead, such person may also be named 

as a defendant. 

Comment. Section 872.530 is new. It is derived from Section 

1245.3 (eminent domain). 

405-815 

§ 872.540. Oil and gas interests 

872.540. Where property is subject to a lease, community lease, 

unit agreement, or other pooling arrangement with respect to oil or gas 

or both, the plaintiff need not join as defendants persons whose only 
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§ 872.540 

interest in the property is that of a lessee, royalty-owner, lessor-

owner of other real property in the community, unit, or pooled area, or 

working interest owner, or persons claiming under them. 

Comment. Section 872.540 continues the substance of the first por­

tion of former Section 753.1. The interests of persons not joined in 

the action are not affected by the judgment of partition as to the 

parties. See Section 875.530. 

Note. llr. Cooper states that this section "is bad. There is no 
assurance that the holder of a master lease will inform the sub-lessees, 
royalty claimants, etc. of a pending action. These persons should re­
ceive some kind of notice of the proceeding." 

405-817 

§ 872.550. Permissive joinder of "all persons unknown" 

872.550. The plaintiff may, in cases where partition is sought as 

to all interests in the property, join as defendants "all persons unknown 

claiming any right, title, or interest in the property," naming them in 

that manner. 

Comment. Section 872.550 is new. It is derived from Section 

1245.3 (eminent domain) and provides a means whereby the plaintiff may 

give the partition action an in rem effect. For provisions relating to 

service by publication, see Section 872.320. For the effect of the 

judgment. see Section 874.210. 
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405-818 § 872.610 

CHAPTER 3. TRIAL 

Article 1. Determination of Interests of Parties 

§ 872.610. Court may determine interests 

372.610. The right, title, and interests of the parties, plaintiff 

as well as defendant, may be put in issue, tried, and determined in the 

action. 

Comment. Section 872.610 continues the substance of the first 

portion of former Section 759. The section makes clear that the court 

may resolve any title disputes in the course of the proceeding where 

placed in issue by answer of a defendant or cross-defendant. Cf. Section 

872.410 (answer). 

405-819 

§ 872.620. IVhere determination of interests necessary 

872.620. To the extent necessary to grant the relief sought or 

other appropriate relief, the court shall upon adequate proof ascertain 

the state of the title to the property. 

Comment. Section 872.620 supersedes the portion of former Section 

759 that required that "the title must be ascertained by proof to the 

satisfaction of the court" where a sale of the premises was necessary. 

Section 872.620 expands this requirement to any case, sale or division, 

where ascertainment of title appears to be necessary. In contrast with 

Section 872.610, in cases where it is necessary to know the state of the 
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title, Section 872.620 applies regardless whether a defendant raises the 

issue in his pleadings. 

For special provisions relating to ascertainment of the status of 

liens, see Section 872.630. 

405-820 

5 872.630. Determination of interests of lienholders 

872.630. (a) To the extent necessary to grant the relief sought or 

other appropriate relief, the court shall determine the status and 

priority of all liens upon the property and for each lien the extent to 

which the amount remaining due thereon has been secured in any other 

manner. 

(b) The court may appoint a referee to ascertain the information 

required by this section. Upon application of the referee or a lien-

holder, the court shall direct the issuance of process to compel attend­

ance of witnesses, the production of books, documents, or things, and 

the filing of verified claims. The report of the referee thereon shall 

be made in writing to the court and shall be confirmed, modified, or set 

aside and a new reference ordered, as the justice of the case may require. 

Comment. Section 872.630 supersedes the provisions of former Sec­

tions 761 and 762, which applied only to determination of the status of 

liens of record held by persons not made parties to the action. Section 

872.630 extends this requirement to all liens and simplifies the pro­

visions relating to ascertainment of the status of liens by a referee. 
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§ 372.630 

Note. Existing law provides that, where the matter is referred to 
a referee, the plaintiff is required to serve notice to appear on the 
lienholders in the same manner as service of process. The notice contains 
the time and place of the hearing and instructs the lienholder to appear 
and make proof by his own affidavit or otherwise. Subdivision (b) in 
effect gives greater discretion to the referee as to how proof is to be 
made and the like. 

405-B21 

§ 872.640. Interests of unknown parties 

872.640. Where two or more parties are unknown, the court may 

consider their rights together in the action and not as between each 

other. 

Comment. Section 872.640 continues the last portion of former 

Section 759. 

405-823 

Article 2. Determination of Right to Partition 

~ 872.710. Court deterwination of right 

872.710. (a) At the trial, the court shall determine whether the 

plaintiff has the right to partition. 

(b) Partition as to concurrent interests in the property shall be 

as of right, unless the partition would be inequitable under the circum-

stances of the case, taking into consideration the interests of all per-

sons in the property. The defendant has the burden of proof as to any 

such inequity. 
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(c) Partition as to successive interests in the property shall be 

allowed if it is in the best interests of all the parties. The court 

shall consider whether the possessory interest has become unduly burden-

some by reason of taxes or other annual charges, expense of ordinary or 

extraordinary repairs, change in the character of the property since 

creation of the interests, the circumstances under which the interests 

were created, and all other factors that would be considered by a court 

of equity in the case of trust property. 

Comment. Subdivision (a) of Section 872.710 continues in substance 

the portion of former Section 763 for partition "upon the requisite 

proofs being made.' It applies to both contested and uncontested trials. 

In order to make the determination that the plaintiff has the right to 

partition, the court must find that the plaintiff has an interest in the 

property sufficient to maintain the proceeding. (See Section 872.210.) 

In addition, the court must find the existence of any special conditions 

prerequisite to partition of interests in particular types of property. 

See, e.g., Civil Code Section 1354 (limitations on partition of interests 

in condominium property). 

Subdivision (b) is new. Instances where partition might be "in­

equitable" include cases where there has been a valid waiver of the 

right to partition, where the market for property is temporarily depressed, 

and the like. The court, in an appropriate case, may deny the partition, 

postpone the partition, or grant the partition on such terms and con­

ditions as will be equitable. 

Subdivision (c) is new. It is designed to give the court fairly 

broad discretion over partition as to successive interests. 
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405-824 § 872.720 

§ 872.720. Interlocutory judgment of partition 

872.720. If the court finds that the plaintiff is entitled to 

partition, it shall make an interlocutory judgment that determines the 

rights and interests of the parties and orders the partition of the 

property. 

Comment. Section 872.720 continues the portion of former Section 

763 that required a court order of "partition according to the respective 

rights of the parties as ascertained by the court." An interlocutory 

judgment of partition is appealable. See Section 904.1(i). 

405-825 

§ 872.730. Partial partition 

872.730. (a) If the court determines that it is impractical or 

highly inconvenient in the first instance to make a single interlocutory 

judgment of partition, the court may first ascertain the rights and 

interests of the original concurrent or successive owners and thereupon 

make an interlocutory judgment of partition as if such persons were the 

sole parties in interest and the only parties to the action. 

(b) Thereafter the court w~y proceed in like manner as between the 

original concurrent or successive owners and the parties claiming under 

them or may allow the interests to remain without further partition if 

the parties so desire. 

Comment. Section 072.730 continues the substance of former Section 

760. The interlocutory judgment of partition is appealable. See Sec­

tion 904. 1 (i); contras t Emeric .y.!. Alvarado. 64 Cal. 529 (1884). 
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405-827 § 872.810 

Article 3. Determination of ~lanner of Partition 

§ 872.810. Division of the property 

872.810. The court shall order that the property be divided among 

the parties in accordance with their rights and interests as determined 

in the interlocutory judgment. 

Comment. Section 872.810 continues the preference of prior law for 

partition by division in kind. Cf. former Sections 763, 752 (real 

property), 752a (personal property). 

It should be noted that the provision formerly found in Section 763 

for division where the site of an incorporated town or city 1s included 

within the exterior boundaries of property has not been continued be­

cause it is obsolete. 

405-828 

§ 872.820. Sale of the property 

872.820. Notwithstanding Section 872.810, the court shall order 

that the property be sold and the proceeds be divided among the parties 

in accordance with their rights and interests as determined in the 

interlocutory judgment in the following situations: 

(a) The parties agree to such relief, by their pleadings or other-

wise. 

(b) The court determines that, under the circumstances, sale and 

division of the proceeds would be more equitable than division of the 

property. For the purpose of making the determination, the court may 

appoint a referee and may take into account his report. 
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" 872.82a 

Comment. Section 872.820 represents an exception to the rule of 

partition by division stated in Section 872.ClO. The court may order a 

sale under the terms of this section whether or not requested by the 

pleadings. 

Subdivision (b) changes the standard for allowing a sale of the 

property from "great prejudice" to ","ore equitable," thereby enabling 

sale in cases in which it previously was precluded. Cf. former Sections 

763. 752 (real property), 752a (personal property). The portion of 

former Section 763 requiring sale in the case of a life estate with con­

tingent remainder is not continued. 

It should be noted that the provision formerly found in Section 763 

for sale where the site of an incorporated town or city is included 

~ithin the exterior boundaries of the property has not been continued 

because it is obsolete. 

405-829 

§ 872.830. Partial division and sale 

R72.830. If, in making a determination whether sale would be more 

equitable than division of the property. the court finds that sale and 

division of proceeds for part of the property would be more equitable 

than division of the whole property, the court may order that such part 

be sold and the remainder divided. 

Comment. Section 872.830 makes explicit the authority of the court 

to order a partial division of the property and a sale and division of 

proceeds as to the remainder. Provisions of prior law in which such 

authority was implicit include Sections 763 and 770. 
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404-378 § 872.840 

§ 872.840. Disposition of property subject to express trust 

872.840. (a) Hhere the property or an interest therein is subject 

to an express trust, the court may but is not required to order that the 

property be sold. 

(b) Upon division or sale of such property, the property or proceeds 

of sale allotted to the trustee of the express trust shall be held by 

him upon the trust therein stated, and no further action by the court 

pursuant to Section 873.850 is required. 

Comment. Section 872.840 continues the substance of the second 

paragraph of former Section 763. It is an exception to the rule of 

former Section 763, requiring sale of property subject to a life estate 

with contingent remainder, which is not continued. 

405-462 

§ 872.850. Conditions of division or sale 

872.850. The court shall prescribe conditions of division or sale. 

Comment. Section 872.850 is new. 
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404-379 § 873.010 

CHAPTER 4. REFEREES 

Article 1. General Provisions 

§ 873.010. Court authority 

873.010. (a) The court shall appoint a referee to divide or sell 

the property as ordered by the court. 

(b) The court may: 

(1) Determine whether a referee's bond is necessary and fix the 

amount of the bond. 

(2) Instruct the referee. 

(3) Remove the referee. 

(4) Fix the reasonable compensation for the services of the referee 

and his reasonable expenses. 

(5) Provide for the date of commencement of the lien of the referee 

allowed by law. 

(6) Require the filing of interim or final accounts of the referee, 

settle the accounts of the referee, and discharge the referee. 

Comment. Section 873.010 sets out some, but not all, of the court's 

powers with respect to the referee. 

Subdivision (a), providing for court appointment of a single referee, 

supersedes provisions of former Section 763 that required the consent of 

the parties for the appointment of a single referee. On interpretation 

of present statutory provisions, see Hughes ~ Devlin, 23 Cal. 501 

(l863)(upholding power of court to appoint one sale referee) ~ Ahr ~ 

Ahr, 153 Cal. App.2d I, 314 P. 95 (1957) (refusing on appeal to consider 

question because no objection to one referee was made at the trial); 

compare Parmelee ~ Brainard, 62 Cal. App.2d 182, 144 P.Zd 381 (1944)(alter­

native ground of reversal, on appeal, that one referee was appointed for 

sale, without citation of Hughes decision). 
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~ 873.010 

Subdivision (b) (1) is new. IThether a bond is required depends on 

the circumstances of the case. 

Subdivision (b)(2) is new; it gives express recognition to the in­

structions procedure. It is a valuable tool for resolving ambiguities 

and matters not otherwise covered and, if properly used, serves to ex­

pedite the action. 

Subdivision (b)(3) is intended to state the substance of the intro­

ductory portion of former Section 766. It broadens this provision to 

apply to the referee for sale as well as for division. 

Subdivision (b)(4) states the substance of former Section 768 in 

providing for court allowance of fees and expenses of referees. Cf. 

Section 874.010 and Comment thereto. 

Subdivision (b)(5), providing for the court to fix the date of com­

mencement of the lien, is new. It avoids the possibility of later 

settlement and dismissal of the action. 

Subdivision (b)(6) is new. It recognizes the need for and practice 

of receiving and passing upon the account and final report of the referee, 

particularly in, but not limited to, sales transactions, and of dis­

charging the referee when he has made a final report and accounting. 

Hote. Hr. Cooper advocates for referees "a fee schedule as in pro­
bate subject to extra compensation for extraordinary services." 

404-380 

§ 873.020. Referees for division and sale 

873.020. The court in its discretion may appoint a referee for 

sale and a referee for division, or may appoint a single referee for 

both. 

Comment. Section 873.020 is neW. It makes clear the court's dis­

cretion to appoint referees with different functions where property in 

an action is to be both divided and sold. 
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404-656 § 873.030 

§ 373.030. Three referees in place of one 

873.030. (a) The court may, with the consent of the parties, 

appoint three referees to divide or sell the property as ordered by the 

court. 

(b) The three referees so appointed shall have all the powers and 

may perform all the duties required of one referee. 

Comment. Section 873.030, providing for court appointment of three 

referees only with the consent of the parties, replaces provisions of 

former Section 763 that provided for appointment of three referees. 

404-657 

§ 873.040. Appointment of person selected by parties 

873.040. (a) The court shall appoint as referee under this title 

any person or persons to whose appointment the parties have consented. 

(b) In the case of an incompetent or minor party, the duly appoint-

ed guardian of the party may so consent. 

Comment. Section 873.040 continues without substantive change a 

portion of former Section 763. It should be noted that the parties may 

nominate persons to serve as referee but, absent agreement among the 

parties, the choice of a referee is in the discretion of the court. 

Note. Mr. Swift queries whether the court must appoint a person it 
would not othenlise approve. The statutory language, and the policy it 
embodies, the staff believes require appointment of the person selected 
by the parties. 
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404-658 § 873.050 

§ 873.050. Persons disqualified as referee 

873.050. None of the following persons shall be appointed a 

referee under this title: 

(a) A clerk or deputy clerk of the court. 

(b) A partner or employee of the judge. 

(c) A relative of the judge or his spouse within the third degree 

or a spouse of a relative of the judge within the third degree. 

(d) An owner of any interest or estate in the property that is the 

subject of the action. 

Comment. Section 873.050 continues provisions formerly found in 

Section 763. 

404-659 

§ 873.060. Authority of referee 

~73.060. The referee may perform any and all acts necessary to 

exercise the authority conferred upon him by the title or by order of 

the court. 

Comment. Section 873.060 is new. It makes explicit the referee's 

general authority to effectuate the partition. 
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405-844 § 873.070 

§ 873.070. Petition for instructions 

373.070. The referee may petition the court for instructions 

concerning any of his duties under this title. 

Comment. Section 873.070 is new; it is intended to enable the 

referee expeditiously to resolve any administrative problems that may 

arise in the execution of his duties. 

404-665 

§ 873.080. Disposition in accordance with law 

873.080. The division or sale of the property by the referee shall 

comply with all laws, regulations, and ordinances governing such trans-

actions including where applicable, but not limited to, the following: 

(a) Zoning requirements. 

(b) Environmental impact reports. 

(c) Subdivision map provisions. 

(d) Land dedication requirements. 

(e) Street opening and closing provisions. 

Comment. Section 873.080 is new. It makes clear that the actions 

of the referee in disposing of the property and of the court in confirming 

the referee's actions must conform to any applicable laws. 

Note. The listing in subdivisions (a)-(e) is subject to further 
staff research into the applicability of the items listed, particularly 
items (b)-(d). Hr. Swift suggests for inclusion among the items to be 
researched: "parcel map laws and ordinances, due on sale clauses in 
deeds of trust." 
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404-666 § 873.090 

§ 373.090. Designation of public and private ways 

873.090. (a) In selling or dividing the property, the referee may, 

if it will be for the advantage of those interested, designate a portion 

of the property as a public or private way, road, or street. In connection 

therewith, the referee may also recommend the closure of any or all 

other roads on the property and allocation of the portion of the property 

occupied by such roads to the parties. 

(b) Upon making such a designation and recommendation that is 

adequate to accommodate public and private wants, the referee shall 

report that fact to the court. 

(c) The court shall not confirm the referee's report for the open-

ing or closing of a public way, road, or street unless all necessary ac-

tion has been taken by the appropriate public entities. 

(d) Upon confirmation of the referee's report by the court, the 

portion of the property designated as a public or private way, road, or 

street shall not be allocated to any of the parties or sold but shall be 

a private way for the use of the parties interested or an open and 

public way, road, or street, and the roads recommended to be closed 

shall be deemed abandoned upon the terms ststed in the order of confir­

mation. 

Comment. Section 873.090 continues the substance of a portion of 

the second sentence of former Section 764. Under Section 873.090, 

property set apart as a public way need not be accepted by a local 

public entity in order to be open to the public. The provision in 

former Section 764 for abandonment of public highways upon confirmation 

of the referee's report is not continued since such abandonment can be 

accomplished only by the public entity concerned. 
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§ 1;73.090 

It should be noted that the provision formerly found in Section 763 

for sale where the site of an incorporated town or city is included 

within the exterior boundaries of the property has not been continued 

because it is obsolete. 

Note. Hr. Swift questions whether a local govemmental entity 
would be inclined to accept or abandon a right of way prior to court 
approval, order, or other finality. 

405-796 

Article 2. Contracts of Referee 

§ 873.110. Services of third persons 

873.110. The court may. subject to the limitations of this article! 

(a) Authorize or approve contracts of the referee for the services 

and expenses of surveyors, engineers, appraisers, attomeys, real estate 

brokers, auctioneers, and others. 

(b) Allow and direct payment of or reject claims under such con-

tracts. 

(c) Provide for the date of commencement of any lien provided by 

law or contract for such claims. 

Comment. Section 873.110 is new. It recognizes that the court is 

the supervising entity in carrying out the partition. It removeS from 

the referee, acting alone, the authority to engage the services of third 

persons for his assistance. It contemplates that the court will authorize 

or approve contracts of the referees for third-party services and expenses, 

allow or reject claims thereunder, and in proper cases specify the 

priority of any lien therefor. 
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§ 873.110 

Former Sections 766 and 768 provided only for employment by the 

referee of surveyors and necessary assistants and allowance of their 

fees and expenses. For particular provisions relating to employment of 

third persons, see Sections 873.120-873.140. 

Section 873.110 is intended to vest the court with broad discretion 

and with corresponding duties. Surveying services may involve substan­

tial sums. Ability to obtain such services may depend upon assurance 

of, or security for, payment despite any later settlement by the parties 

and dismissal of the action. 

So also, in a particular case, employment of a real estate broker 

by the referee may be desirable. Under Section 873.110, such employment 

may be authorized or approved and the terms of the contract prescribed 

or approved by the court. 

404-660 

§ 873.120. Employment of attorney 

873.120. (a) The referee may employ an attorney only with the 

approval of the court pursuant to Section 873.110. 

(b) The application for approval shall be in writing and shall 

contain the following information: 

(1) The necessity for the employment. 

(2) The name of the attorney whom the referee wishes to employ. 

(3) A statement that the attorney is not attorney for, or associated 

with or employed by an attorney for, any party to the proceeding. 

(c) Any claim for compensation for the attorney shall detail the 

services performed by the attorney. 

Comment. Section 873.120 is new. It is derived from Rule 528 of 

the California Rules of Court (employment of an attorney by a receiver). 
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404-661 ~ 873.130 

§ 873.130. Employment of surveyor 

873.130. The referee may, with the approval of the court pursuant 

to Section 873.110, employ a surveyor with the necessary assistants to 

aid him in making a sale or division of property. 

Comment. Section 873.130 continues a portion of former Section 764 

with the added requirement for court approval. Court approval is required 

since the amounts involved may be substantial and means of payment may 

present a problem. 

404-662 

§ 873.140. Employment of auctioneer 

873.140. The referee may, with the approval of the court pursuant 

to Section 873.110, employ an auctioneer, authorized to act as such in 

the locality, to conduct a public auction and to secure purchasers by 

such method for any tangible property to be sold at public auction. 

Comment. Section 873.140 is new. It is derived from Probate Code 

Section 760.5 (sale of tangible personal property of estate). 

Note. The Commission had previously suggested that a section such 
as this be added. In this connection, it should be noted that the sec­
tion on court powers authorizes employment of appraisers to assist the 
referee in procuring valuations of property under partition. Mr. Cooper 
states: "I would suggest that he be authorized to employ State Inheri­
tance Tax Referees for this purpose.'; Should the choice of appraisers 
be limited to inheritance tax referees? 
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404-663 § 873.150 

§ 873.150. Contract for third-person services may include interest 

873.150. A contract for the services of an attorney, surveyor, 

auctioneer, or other third person in the action may provide for the 

accrual of interest at a rate not in excess of the legal rate for 

amounts due under the contract that are not paid within three months 

after the time they become due and payable. 

Comment. Section 873.150 is new. It is designed to better enable 

the referee to obtain competent services where the person rendering the 

service will not be paid until the conclusion of the action. 

Note. This provision for payment of interest is only a mild attempt 
to alleviate the problem of obtaining adequate services. Mr. Cooper 
states: 

I ran into a very serious problem where very extensive title 
work had to be done and where a perimeter survey was absolutely 
necessary. The litigants would not advance the fees so the title 
company would not llOrk on the report and no survey could be obtained. 
The judge could not compel the litigants to advance these costs and 
neither the title company nor the surveyor would do their work on 
the basis that the court would impress a lien on the property for 
the cost thereof. Your committee should work on this problem since 
it may often arise. 

One solution that comes readily to the staff's mind is to require that 
the plaintiff advance costs as necessary as a condition to maintaining 
the action and receiving a credit for them in the final disposition. 
This could work a substantial hardship on the plaintiff, however, partic­
ularly in a case where the plaintiff is bringing the action because he 
is in desparate need of money. 

Mr. Elmore believes that it would be unfair to require a party to 
advance expenses as a condition to maintain the action where substantial 
amounts are involved. He favors a "lien" solution--see Section 874.120. 
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404-664 ~ 873.160 

§ 873.160. Referee not liable on contracts 

873.160. The referee shall not be personally liable on contracts 

made, or for expenses incurred, by him except as he shall expressly 

assume such liability in writing. 

Comment. Section 873.160 is new. The contract itself may provide 

a means of payment, e.g., the commission of an auctioneer or a real 

estate broker from the proceeds of sale. In other cases, particularly 

where the property is divided, the third person will have lien rights. 

See Section 874.120. 
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404-674 § 873.210 

CHArTER 5. DIVISIO~ OF THE PROPERTY 

Article 1. Manner of Division 

§ 873.210. Division by referee 

873.210. The referee shall divide the property and allot the 

several portions to the parties, quality and quantity relatively con­

sidered, according to their rights and interests as determined in the 

interlocutory judgment of partition. 

Comment. Section 873.210 continues a portion of former Section 

764. 

404-765 

§ 873.220. Designation of portions 

873.220. The referee shall designate the several portions of the 

divided property by proper landmarks. 

Comment. Section 873.220 continues a portion of former Section 

764. For the authority of the referee to employ a surveyor, see Section 

873.130. 
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404-667 § 373.230 

§ 873.230. Division involving improvements 

873.230. So far as is practicable, and to the extent it can be 

done without material injury to the rights and interests of the other 

parties, the referee shall so divide the property as to allot to a co-

owner any portion that embraces improvements he has made for his own 

benefit. In making such division and allotment, the referee shall 

exclude the value of such improvements. 

Comment. Section 873.230 continues the substance of the last 

sentence of former Section 764, making clear that the provision applies 

only to improvements made by a co-owner for his own benefit. 

Note. Hr. Swift comments: 

Perhaps this should be made more specific; since it seems 
contrary to general law concerned with improvements by co-tenants, 
possible legal severance of title to improvements might be a prob­
lem. 

404-668 

§ 873.240. Division involving purported conveyance 

373.240. Where a co-owner has executed a deed purporting to convey 

to a purchaser in fee and in severalty the whole title in a specific 

tract by metes and bounds out of the property to be divided, the referee 

shall, to the extent it can be done without material injury to the 

rights and interests of the other parties, so divide the property as to 

allot the specific tract in fee and in severalty to the purchaser, his 
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§ 873.240 

heirs, or assigns, or to take such other action as shall make the deed 

effeccual as a conveyance of the whole title to the specific tract. 

Comment. Section 873.240 continues the substance of the fourth 

sentence of former Section 764 • 

404-669 

§ 373.250. Division by known lot or parcel 

873.250. Where real property consists of more than one known lot 

or parcel, the referee shall, to the extent that it can be done without 

material injury to the rights and interests of the parties, divide the 

property by known lot or parcel without other internal division. 

Comment. Section 873.250 is new. The standard of "known lot or 

parcel" is derived from Section 694 (execution). In order to facilitate 

division by lots, the parties may join additional property whether by 

complaint or by cross-complaint. 

404-670 

§ 873.260. Owelty 

873.260. (a) Where division cannot be made equally among the 

parties according to their rights without prejudice to the rights and 

interests of some, compensation may be required to be made by one party 

to another on account of the inequality, and the referee may so recommend. 
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Q 873.260 

(b) No compensation shall be required to be made to others by 

either of the following: 

(1) Unknown owners. 

(2) Minors, unless it appears that a minor has personal property 

sufficient for that purpose and his interest will be promoted thereby. 

Comment. Section 873.260 continues the substsnce of the first 

sentence of former Section 792, adding a provision for the referee to 

make recommenJations as to payment of owelty. 

404-671 

Article 2. Effect of Division on Particular Interests 

§ 873.310. Liens 

873.310. Where a lien is on an undivided interest or estate of a 

party, the lien shall, upon division of the property, become a charge 

only on the share alloted to that party. 

Comment. Section 873.310 continues the substance of the first 

portion of former Section 769. As under the former section, the lien 

that is continued will be subordinate to charges on the property for its 

just proportion of the costs of partition. See Section 874.120. 

It should be noted that, in case of a sale of the property, liens 

of parties are paid in preference to the shares of the former vwners. 

See Section 873.820. 
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404-672 § 373.320 

§ 313.320. Short-term tenancy 

813.320. Where a tenancy for years less than 10 is on the whole of 

the property. the division of the property shall not affect such tenancy. 

Comment. Section 873.320 continues the substance of former Section 

167. 

Note. The staff and Mr. Elmore believe that a section of this 
nature can create serious problems. It seems to imply that the co­
owners may break a lease for longer than 10 years. We believe that 
there is a possibility of waiver of partition by execution of a lease. 
We plan to give this matter further study. 

Mr. Swift agrees with this note. 

405-760 

§ 873.330. Unknown owners 

873.330. Where the court has considered the rights of two or more 

unknown parties together. the referee shall allocate the portion for 

such parties to remain undivided. 

Comment. Section 873.330 supersedes the portion of former Section 

763 that required the court to designate an undivided portion for owners 

whose interests remain "unknown, or are not ascertained." Cf. Section 

812.640 (court authority to consider rights of unknown owners together). 
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405-761 § 873.410 

Article 3. Confirmation of the Division 

§ 873.410. ~eferee's report of division 

873.410. The referee shall wake a report of his proceedings, which 

shall include all of the following: 

(a) A specification of the manner in which he has executed his 

trust. 

(b) A description of the property divided and the share alloted to 

each party with a particular description of each share. 

(c) Any compensatory adjustment recommended pursuant to Section 

873.260. 

(d) Any recommendation as to ways, roads, streets, and easements. 

Comment. Section 873.410 continues the substance of the first 

sentence of former Section 765 with the added requirement of any rec­

ommendations as to owelty (Section 873.260) and public and private ways 

(Section 873.190). 

405-762 

§ 873.420. !-lotion to confirm report 

873.420. Any party, upon 10 days' written notice to the other 

parties who have appeared, may move the court to confirm, change, 

modify, or set aside the report. 

Comment. Section 873.-420 continues the substance of the last 

sentence of former Section 765. 
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§ 873.420 

Note. Nr. Cooper recommends that the "referee should be the sole 
person to notice hearings of his reports." He does not elaborate reasons. 
The Commission has previously determined that the referee should not be 
able to move the court to confirm his Olm report of division. 

IIr. Swift also asks, "How do parties get notice of the filing and 
the hearing of the report?" 

405-763 

§ 873.430. Court confirmation 

873.430. The court may confirm, change, modify, or set aside the 

report and, if necessary, appoint a new referee. 

Comment. Section 873.430 continues the substance of the first 

sentence of former Section 766. 

405-845 

§ 873.440. Judgment 

G73.440. Upon confirmation of the referee's report of division of 

the property, the court shall enter judgment that such division be ef-

fectual forever. 

Comment. Section 873.440 continues the substance of the introduc­

tory portion of former Section 766. For the effect of the judgment, see 

Chapter 9 (commencing with Section 874.210). 
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405-764 § 873.510 

CHAPTER 6. SALE OF THE PROPERTY 

Article 1. }lanner of Sale 

§ 873.510. Sale by referee 

il73. 510. The referee appointed by the court to make a sale of the 

property shall sell the property in the manner and following the proce-

dures provided in this title. 

Comment. Section 873.510 is new. 

ilote. Mr. Cooper (Exhibit I) recommends that the probate sale 
procedures be adopted for both public and private sales. The Commission 
has previously rejected this approach of making partition and probate 
sale procedures uniform. 

405-765 

§ 373.520. Court order of public or private sale 

873.520. The court shall order that the property be sold at public 

auction or private sale, as it determines will be more beneficial to the 

parties, or the court may order that the property be sold at public 

auction or private sale, as the referee determines will be more beneficial 

to the parties. 

Comment. Section 873.520 continues the substance of a portion of 

the first sentence of former Section 775, making clear that there is no 

preference for either public or private sale. 
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405-766 " 373.530 

§ 873.530. Public or private sale of part of property 

673.530. Part of the property may be sold at public auction and 

part at private sale if it appears that to do so will be more beneficial 

to the parties. 

Comment. Section 873.530 continues the substance of a portion of 

the first sentence of former Section 775. 

405-767 

Article 2. Sales Procedures 

§ 873.610. Procedures agreed to by parties 

873.610. Notwithstanding any other provision of this title, the 

court shall order sale by such methods and upon such terms as are ex-

pressly agreed to in writing by all the parties to the action. 

Comment. Section 873.610 is new. It permits the parties to agree 

to sales procedures that may vary with the procedures prescribed in this 

chapter. It should be noted that the court also has authority to prescribe 

additional sales procedures. See Section 872.170. 

Note. ~!r. Elmore feels that this section (which the Commission 
directed be added) is overly broad and lacking in necessary detail, 
e.g., parties in default, parties represented by guardians. 

-47-



405-797 § 873.615 

§ d73.615. Court authority in sale 

~73.615. The court may: 

(a) Prescribe any terms and conditions of sale not inconsistent 

tdth the provisions of this article which it deems proper for the 

particular property or sale, including adoption of the procedure of 

Section 873.740. 

(b) Fix a minimum bid, to be effective a reasonable time, not 

exceeding six months from the date of fixing the bid. 

(c) Permit rejection of all bids upon a first sale. 

Comment. Section 873.615 is intended merely to supply some detail 

with respect to the powers of the court in a partition sale. 

Subdivision (a) implements Section 873.740, which permits the court 

to make applicable to the sale the so-called "gross overbidding" proce­

dure (as modified) and to fix, divide, and limit agents' commissions in 

the sale. Thus, in advance of sale, and as part of its terms and con­

ditions, the court may adopt Section 873.740 and state the manner of 

handling agents' commissions. 

Subdivisions (b) and (c) permit the court to prescribe such terms 

as minimum bid and the right of the referee to reject all bids. For 

example, if the property is a manufacturing plant which has been shut 

down and there are few potential buyers, it may be desirable to impose 

one or more of the conditions authorized by these subdivisions. lUnimum 

bids, right to reject all bids, display or national advertising are 

tools that are often used in noncourt sales. The use of conditions, 

such as minimum bids in partition sales, does not appear to have been 

decided by appellate courts in California. Divided views have been 

expressed in other jurisdictions. See Kemp ~ Waters, 165 lld. 521, 170 

A. 178 (1934); Schmitt ~ Weber, 60 Misc. 361, 113 II.Y.S. 449 (1908); 

compare Ill. Stats •• Ch. 106, § 60 (Smith-Hurd 1952) "hich requires a 
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~ 873.615 

sale at two-thirds of the valuation of the property, with provision for 

a new valuation if the property cannot be sold at the original "upset" 

figure. To meet the objection that a minimum bid requirement msy deprive 

a co-owner of his right to have the property disposed of, a six months' 

limit is stated in the use of this condition. Likewise, the right to 

reject all bids, if that condition is used, is available on only the 

first 'sale," for similar resson. 

llote. Mr. Cooper states: 

This section should require the referee to render to the court 
a statement of his intentions as to proceeding in the form of a 
report to be noticed to the parties and set by the court. Unless 
this is done, the court lOill not have any basis for directing the 
[referee] as to procedure. Such an order "ould later be superseded 
by an interlocutory decree. 

405-768 

§ 873.620. Sale of property separately, in lots, or as unit 

873.620. (a) Unless the interests and rights of the parties will 

be materially prejudiced thereby, the court shall order that known lots 

or parcels of real property be sold separately. 

(b) The court shall order that items of personal property be sold 

separately or in a lot or lots, as it determines will be most beneficial 

to the parties, or the court may order that such property be sold sepa-

rately or in a lot or lots, as the referee determines will be most 

beneficial to the parties. 

(c) The court may order that any real and personal property be sold 

as a unit. 
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~ 873.620 

Comment. Subdivision (a) of Section 873.620 supersedes the last 

portion of former Section 782. The standard of "known lot or parcel" is 

derived from Section 694 (execution). 

Subdivisions (b) and (c) are new. Under subdivision (c) where 

property is sold as a unit, it will be subject to a combined offer or 

"one bid." Cf. Prob. Code § 754.5. 

405-769 

§ 873.630. Credit sales 

873.630. The court may: 

(a) Direct a sale on credit for the property or any part thereof. 

(b) Prescribe such terms of credit as may be appropriate. 

(c) Approve or prescribe the terms of security to be taken upon the 

sale, including the manner in which title to the security is to be 

taken, whether in a single instrument or several instruments, according 

to the interests of the parties. 

Comment. Section 873.630 states the court's authority over pur­

chase money security in general terms. The subject was covered in 

former Sections 773 and 776, which appeared to divide the authority 

between the court and referee. The portion of former Section 776 that 

referred to "unknown owners, infants, or parties out of the state" is 

deleted as obsolete. See Comment to Article 4 (commencing with Section 

873.810) • 

Under Section 873.630, if the court fails to prescribe the terms of 

credit, the referee may accept offers with varying terms proposed. 

Note. Mr. Swift is concerned about the deletion of the stricture 
against credit sales for the interests of minors and the like. "If the 
sale is for credit, how would the beneficial interest compensate minors, 
unknowns, contingents, etc.? If named, there would be assignment and 
reconveyance problems." 
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405-770 § 873.640 

§ 373.640. ,lanner of notice of sale 

873.640. (a) Notice of the sale of real or personal property shall 

be given in the manner required for notice of sale of like property upon 

execution except that notice need not be given to the parties. 

(b) Where real and personal property are to be sold as a unit. 

notice of the sale may be in the manner required for notice of sale of 

real property alone. 

(c) The court may order such additional notice as it deems proper. 

Comment. Subdivision (a) of Section 873.640 continues the require­

ment of former Section 775 that real property be sold at public auction 

"upon notice given in the manner required for the sale of real property 

on execution." Subdivision (a) extends this provision to personal prop­

erty and to bot~ public and private sales. Subdivision (a) deletes the 

requirement found in the execution provisions (Section 692) that notice 

be given to parties; they have adequate means of keeping informed. 

Subdivision (b) is new. 

Subdivision (c) gives the court discretion to require additional 

notice. In some types of sales, the court may deem it desirable to 

order such other types of notice as display or classifie,i advertisement. 

Note. Mr. Cooper believes that the court "should require additional 
'special notice' in some cases where class interests may be involved." 
He does not indicate what sort of notice he is referring to. 
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405-771 § 873.650 

§ 873.650. Contents of notice of sale 

873.650. (a) The notice of sale shall contain a description of the 

property, the time and place of sale, and a statement of the principal 

terms of sale including where applicable, but not limited to, the fol-

lowing: 

(1) 11inimum bid. 

(2) Right to reject all bids. 

(3) Terms of credit. 

(4) Any prior estate, charge, or lien to which the property will be 

subject. 

(5) Escrow and title insurance expenses. 

(6) Agents' commissions. 

(7) Procedure as to increased offers at court confirmation. 

(b) A notice of private sale shall state a place where bids or 

offers will be received and a day on or after which the sale will be 

made. 

(c) In place of the principal terms of sale, the notice may refer 

to an order of the court or to a written statement containing such 

information which may be inspected at the place of business of the 

referee or his attorney. 

Comment. Section 873.650 continues and expands the requirements of 

former Sections 775 and 782 that the notice of sale contain the principal 

terms of sale. 

Subdivision (a) requires a reference to the "time and place of 

sale." In the case of a private sale (subdivision (b». the place of 

sale will normally be the place of business of the referee. Cf. Prob. 

Code § 782. 

Subdivision (c) is new. 
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405-772 § 373.660 

§ e73.660. Sale of perishable and other personal property 

373.660. (a) This section applies to the following types of prop-

erty: 

(1) Personal property that is perishable, that will depreciate in 

value if not promptly disposed of, or that will incur loss or expense by 

being kept. 

(2) A stock, bond. voting trust certificate, stock warrant or sub­

scription right, land trust certificate. certificate of beneficial 

interest in trust. investment trust certificate, mortgage participation 

certificate. or any other security. or a certificate of deposit for any 

of the foregoing. 

(b) The court may order property described in this section sold 

upon such notice and conditions, if any. as the court may prescribe. 

(c) Unless otherwise ordered by the court. title to property sold 

pursuant to this section passes without court confirmation. The referee 

shall be responsible for the actual value of the property until. after 

return and proper showing. the court approves the sale. 

Comment. Section 873.660 is new; it is derived from Probate Code 

Sections 770 and 771. The provisions of Section 873.660 apply notwith­

standing the other provisions of this chapter governing sales. 
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405-773 & 873.670 

§ ~73.670. Conduct of sale at public auction 

873.670. (a) A sale at public auction to the highest bidder shall 

be held in the county in which the action is pending or such other place 

as may be specified by the court. 

(b) Unleas otherwise ordered by the court, personal property shall 

be present at the sale. 

(c) The sale may be postponed by the referee by public declaration 

as provided for sales upon execution. 

Comment. Section 873.670, providing procedural detail for sales at 

public auction, is new. It generally follows execution procedure. Cf. 

Section 694. 

405-774 

§ 873.680. Conduct of sale at private sale 

873.680. (a) A sale at private sale shall not be made before the 

day specified in the notice of sale but shall be made within one year 

thereafter. 

(b) The bids or offers shall be in writing and left at the place 

deSignated in the notice at any time after the first publication or, if 

none, the posting of the notice. 

(c) If, at the time appointed for sale, the referee deems it in the 

interest of all persons concerned that the sale be postponed, he may 

postpone the sale from time to time not exceeding in all three months. 
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Notice of a postponement shall be given by a public declaration at the 

time and place first appointed for the sale. 

Comment. Section 873.680 continues the substance of the last sen­

tence of former Section 775, which provided for sales at private sale in 

the manner required in private sales of real property of estates of 

decedents. Section 873.680 incorporates the comparable provisions from 

Probate Code Sections 782 and 783. 

~lote. The staff intends to give further study to the problem of 
the application of subdivision (c) to private sales. 

405-775 

§ 373.690. Persons ineligible to purchase at sale 

873.690. (a) The following persons shall not be interested in the 

purchase of property sold in the action except in a sale to enforce a 

lien imposed in his favor under this title: 

(1) The referee. 

(2) The guardian of a party. unless for the benefit of his ward. 

(b) All sales contrary to the provisions of this section are void. 

Comment. Section 873.690 supersedes former Section 783. Because 

the parties listed in this section may not be -'interested" in a sale, 

neither they nor persons for their behalf may purchase the property. 

Subdivision (a)(2) expands the coverage of former Section 783, 

which barred the guardian of an infant in the sale of real property, to 

bar any guardian in the sale of any property. 

It should be noted that Section 873.690 precludes the listed par­

ties only in partition sales. Sales made to enforce the lien of a 

referee or guardian ad litem imposed under this title are sales in which 

those persons may be interested. 

Note. Mr. Swift comments: "1 find this section awkward and vague; 
is (b) necessary? If 'VOid,' what would be rights of ultimate bona fide 
purchasers?" 



405-776 § 373.710 

Article 3. Consummation of Sale 

§ 873.710. Referee's report of sale 

d73.710. (a) Upon making a sale of property, the referee shall 

report the sale to the court. 

(b) The referee's report shall contain all of the following infor-

mation: 

(1) A description of the property sold to each purchaser. 

(2) The name of the purchaser. 

(3) The sale price. 

(4) The terms and conditions of the sale and the security, if any, 

taken. 

(5) Any amounts payable to lienholders. 

(6) A statement as to contractual or other arrangements or condi-

tions as to agents' commissions. 

(7) Any determination and recommendation as to ways, roada, streets, 

and easements. 

(8) Other material facts relevant to the sale and the confirmation 

proceeding. 

Comment. Section 873.710 continues the substance of the first 

sentence of former Section 784 with the added requirements of paragraphs 

(5)-(d) of subdivision (b). 
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405-777 § 873.720 

§ 873.720. !lotion to confirm report 

373.720. (a) A purchaser, the referee, or any party may move the 

court to confirm or set aside the sale. 

(b) The moving party shall give 10 days' notice of motion to the 

other parties who have appeared and to the purchaser if he is not the 

moving party. 

COD~nt. Section 873.720 continues the substance of the third 

sentence of former Section 784. 

Note. The Commission has previously determined that the referee 
should not be permitted to move for court confirmation of his own report 
of division. Should the referee be permitted to seek confirmation of 
his own report of sale? Hr. Elmore advises that the referee's standing 
is the result of a State Bar bill of some years ago. 

In this connection, Mr. Cooper recommends that the "referee should 
be the sole person to notice hearings of his reports.·' He does not 
elaborate reasons. 

405-778 

§ 873.730. Confirmstion hearing 

873.730. (a) At the hearing, the court shall examine the report 

and witnesses in relation to the report. 

(b) The court may vacate the sale and direct a new sale to be made 

if it determines any of the following: 

(1) The proceedings were unfair. 

(2) The sale price is disproportionate to the value of the property. 

(3) It appears that a new sale will yield a sum that exceeds the 

sale price by at least 10 percent on the first ten thousand dollars 
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§ 873.730 

($10,000) and five percent on the amount in excess of ten thousand 

dollars ($10,000), determined after a reasonable allowance for the 

expenses of a new sale. 

(c) If, at the hearing, a written offer is made to the court by a 

responsible bidder that exceeds the sale price named in the report by at 

least 10 percent on the first ten thousand dollars ($10,000) and five 

percent on the amount in excess of ten thousand dollars ($10,000), the 

court in its discretion may do either of the foUOl,ing: 

(1) Vacate the sale and direct a new sale to be made. 

(2) Vacate the sale, accept the offer, and confirm the sale to the 

offeror. 

(d) Where the court orders a new sale, notice of sale shall be 

given as provided in this chapter. 

Comment. Section 873.730 supersedes the fourth and fifth sentences 

of former Section 784. 

Unlike the former section, subdivision (b) makes the grounds for 

vacating a sale independently sufficient. The increased offer criterion 

of subdivision (b)(3) and subdivision (c) is changed from a straight 10-

percent increase to a 10-5 formula derived from Probate Code Section 

785. 

Note. ~jr. Cooper indicates that, if probate sales procedures are 
adopted, there may be a need to provide that the original notice of sale 
remain in force in case of a resale so that the second sale could be 
made pursuant to the original notice. The staff does not see this point 
since the date and perhaps other terms of the sale will have changed and 
since republication will be necessary if an adequate sale is to be made. 
In any case, this problem apparently will arise only if the Commission 
incorporates probate procedures. 
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405-780 § 873.740 

§ 873.740. Determination of amount of in-court offer without regard 
to agents' commissions 

873.740. (a) This section applies when, in advance of sale, the 

court shall have so ordered, or the parties shall have so agreed. 

(b) In a sale governed by this section, the amount of an increased 

offer in court shall be determined without regsrd to agents' commissions, 

if any, and the commissions payable on account of the sale shall be 

fixed by tbe court, and shall be divided or limited, as provided in any 

sucb instance, for private ssles of real property in decedents' estates, 

except that, if an original offer or an increased offer is made to the 

court by a co-owner or lienholder not represented by an agent, the 

amount of an increased offer in court made by one who is not such co-

owner or lienholder sball be determined with regard to agents' commissions, 

if any, payable on account of the sale. 

Comment. Section 873.740 is new. It provides a flexible procedure 

whereby the court may order, or the parties in advance of the sale may 

agree, that the procedure in private sales of real property in decedents' 

estates shall apply to the sale, with one modification. That modifica­

tion, stated in the last clause of subdivision (b), makes inapplicable 

the "zross overbidding" rule when the original or an increased offer to 

the court is a "direct" offer of a co-owner or lienbolder. 

The rule takes cognizance of two important factors: first, the 

legitimate interests of co-owners and lienholders in preserving their 

property or contract rights by bidding in the property at what essentially 

is a forced sale and in not being forced to take proceeds or a share of 

proceeds lesser in amount than they are willing to pay; second, certain 

types of property to be sold at partition sale and certain indicated 

situations lend themselves to adoption of the probate sale method, 

modified as above. 
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This approach better serves the ends of justice than a fixed adop­

tion of the probate sale procedure. The latter, even with limitations 

on commissions, can result in less "net" than a direct offer or incressed 

offer. 

Though there is no reported California case, it is believed that 

presently the court, sitting as a court of equity, has authority to 

accept increased offers on a "net overbid" basis (see, generally. Estate 

of Cole. 124 Cal. App.2d 61" 269 P.2d 739 (19,4» and to fix and. where 

necessary, limit and divide agents' commissions. 

Statutory provisions, however, are desirable so that, when the 

procedure is availed of under subdivision (a), there will be established 

rules as to agents' commissions ordered in advance of sale. For various 

statutory provisions as to agents' commissions in private sales of real 

property in probate, see Sections 760, 761, 761.5, and 785 of the Probate 

Code. 

404-115 

§ 873.750. Court order for collection of proceeds and transfer of 
property 

873.750. (a) Upon confirmation of a sale, the court shall order 

the referee to execute a conveyance or other instrument of transfer, to 

collect the proceeds, take security. and perform other acts required to 

consummate the sale. 

(b) The order may direct the referee concerning the distribution. 

deposit, or securing of sale deposits and sale proceeds. 

Comment. Section !l73.7'0 continues the ·substance of the first two 

sentences of former Sections 785 and 773. Section 873.750 states the 

court's authority in broader terms than the former sections, which re­

ferred only to "proceeds of sale." These are to be distributed to the 

-60-



§ 873.750 

person entitled when the court directs or are to be paid into court or 

deposited therein. However, substantial sums may be held by the referee 

or others pending a sale. These funds, as well as technical "proceeds 

of sale," should be subject to the court's order. For provisions con­

cerning the disposition of the proceeds of sale, see Article 4 (com­

mencing with Section 873.810). 

404-116 

§ 873.760. Refusal of purchaser to deliver proceeds 

873.760. If the purchaser, after the confirmation of the sale, 

refuses to pay the amount of his bid, the referee may do either of the 

following: 

(a) The referee may again sell the property at any time to the 

highest bidder. If any loss is occasioned thereby, the referee may 

recover the amount of such loss and costs and expenses incurred, in-

eluding a reasonable attorney's fee, from the bidder so refusing. 

(b) The referee may. without making a resale, maintain an action 

against the purchaser for the amount of his bid and, if he recovers 

judgment, shall be awarded a reasonable attorney's fee. 

Comment. Section 873.760 continues the substance of the last 

sentence of former Section 785 with the addition of express provisions 

for recovery of a reasonable attorney's fee. 
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404-111 § 873.770 

§ 813.770. Taking setoff from party purchaser 

b73.770. Where the purchaser is a party entitled to a share of the 

property or a lienholder entitled to have his lien paid out of the 

proceeds of sale, the referee may: 

(a) Take his receipt for so much of the proceeds of sale as belongs 

to him. 

(b) Take his security, or other arrangement satisfactory to the 

referee, for payment of amounts which are or way become due from him on 

account of the expenses of sale, general costs of the action, and costs 

of the reference. 

Comment. Section 873.770 continues the substance of former Section 

786 with the addition of subdivision (b), which provides for assurances 

of payment of a share of the costs which may not be determined at the 

time of sale. 

405-464 

§ 873.780. Court authority at closing 

873.780. The court may make orders relating to the closing of a 

sale after confirmation, including escrow and closing provisions and ad­

justments based on objections to title or after-discovered defects. 

Comment. Section 873.780 is new. It recognizes that modern trans­

actions often involve, at closing, minor deviations or adjustments. The 

court is expressly authorized to pass upon them. 
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404-120 § 873.790 

§ 373.790. Conveyance of the property 

a73.790. (a) Upon fulfillment of the terms of sale, the referee 

shall execute a conveyance or other instrument of transfer to the pur-

chaser. 

(b) The conveyance or transfer of real property and the order au­

thorizing such conveyance or transfer shall be recorded in each county 

in which the property is located. 

Comment. Subdivision (a) of Section 873.790 is new. Subdivision 

(b) continues the substance of the first portion of former Section 787. 

404-121 

Article ·4. Disposition of Proceeds of Sale 

Comment. This article, and to a limited extent the preceding ar­

ticle, relating to collection and distribution of the proceeds of sale, 

omit many of the detailed provisions formerly found in the partition 

statute. These provisions were enacted over 100 years ago. Hany of 

them are obsolete, outmoded, or simply inappropriate under modern con­

ditions. Others are unnecessary or their function is served by other 

statutes of more general application in the Code of Civil Procedure. 

Listed below are the omitted provisions. 

§ 771 (3) 

§ 773 

§ 774 

§ 777 

§ 788 

§ 789 

§ 790 

~ 791 

§ 793 

§ 794 

(amount due on lien verified by affidavit) 

(proceeds paid into court if no direction given) 

(continuance for determination of claims to proceeds) 

(security taken in name of county clerk) 

(proceeds invested in United States or state bonds) 

(security taken in name of county clerk) 

(agreement of parties to portions, and receipt) 

(duties of county clerk making investments) 

(share of infant paid to guardian) 

(share of insane person paid to guardian) 
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404-122 § 873.810 

§ 873.810. Court order of disbursement 

G73.810. The court shall order the proceeds of sale and any secur­

ity therefor to be paid, transferred, deposited in court, placed in 

trust, or invested in United States government obligations or interest­

bearing accounts insured by an agency of the federal government, to or 

for the benefit of the persons in interest entitled thereto, as may be 

appropriate or as specifically provided in this article. 

Comment. Section 873.810 supersedes former Section 773. The por­

tion of former Section 773 providing for deposit of proceeds in court 

if no other direction is given is not continued. Under Section 873.810, 

the court must affirmatively specify the disposition of the proceeds, 

including proceeds for the shares of unknown owners. Cf. former Section 

780. 

404-123 

§ 873.820. Application of proceeds of sale 

873.820. The proceeds of sale for any property sold shall be 

applied in the following order: 

(a) To pay the expenses of sale. 

(b) To pay the other costs of partition in whole or in part or to 

secure any cost of partition later allowed. 

(c) To pay any liens on the property in their order of priority 

except liens which under the terms of sale are to remain on the prop-

erty. 
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§ 873.820 

(d) The residue among the parties in proportion to their shares as 

determined by the court. 

Comment. Section 873.820 continues the substance of former Section 

771 and extends it to the sale of unencumbered as well as encumbered 

property. The preference for payment of the expenses of sale in sub­

division (a) is new. For the costs of partition (subdivision (b», see 

Chapter 8 (commencing with Section 874.010). 

[jote. Subdivision (c) does not refer to liens of "parties." 
Whether it should be so limited may depend upon the Commission action 
with respect to mandatory joinder of lienholders. 

404-396 

§ ti73.830. Exhaustion of other security of lienholder 

873.830. Notwithstanding Section 873.820, when a lienholder has 

other security for the payment of the amount of his lien, the court may, 

in its discretion, order such security to be exhausted before a distribu-

tion of the proceeds of sale to the lienholder, or may order a just 

deduction to be made from the amount of the lien on the property, on 

account of the security. 

Comment. Section 873.830 continues the substance of former Section 

772. 
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404-338 § 373.840 

§ 373.840. Set-off in lieu of payment of estate for life or years 

373.840. Where a part only of the property is sold, a tenant for 

life or years in an undivided share of the whole property may have his 

estate set off in any part of the property not sold by way of complete 

or partial satisfaction of his share of the proceeds. 

Comment. Section 873.840 continues the substance of former Section 

770. 

404-339 

§ 873.850. Treatment of successive estates 

873.850. (a) The court shall ascertain the proportion of the pro­

ceeds of sale that will be a just and reasonable sum for the satisfac­

tion of the estate of a tenant for life or years and shall order such 

amount distributed to him or held for his benefit. 

(b) The court shall ascertain the proportional value of any vested 

or contingent future right or estate in the property and shall direct 

such proportion of the proceeds of sale to be distributed, secured, or 

held in such a manner as to protect the rights and interests of the 

parties. 

(c) Notwithstanding any other provision of this section, in the 

case of an estate for life with remainder over, the court may direct 

that the entire proceeds of sale of such interests be placed in trust as 

provided in this section upon a showing that the establishment of such a 
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§ 873.350 

trust is economically feasible and· will serve the best interests of the 

parties. The court shall appoint a trustee, upon security satisfactory 

to the court, who shall invest and reinvest the proceeds, pay the income 

of the investments to the life tenant, and upon termination of the life 

estate, deliver or pay to the remainderman as determined by the court 

the corpus of the trust estate. The court shall retain jurisdiction 

over the settlement of the accounts of the trustee and in all matters 

necessary for the proper administration of the trust and the final 

distribution of the trust fund. 

Comment. Subdivision (a) of Section 873.350 supersedes former 

Sections 778-780. Particular aspects of the former sections are pre­

served in other provisions. See Sections 872.520 (protection of inter­

ests of unknown owners), 872.640 (interests of unknown owners considered 

together), 873.820 (proportionate allocstion after costs and expenses). 

The provision in former Section 778 for presale estimate of the value of 

a tenancy for life or years is not continued. 

Subdivision (b) continues the substance of the first portion of 

former Section 781 and the last portion of former Section 766(2). 

Subdivision (c) supersedes the last portion of former Section 781. 

It mskes clear that imposition of a trust under its terms is not mandatory 

in all cases but is discretionary with the court, and then only if the 

establishment of a trust is both practical and desirsble. Contrast 

Estate of Giacomelos, 192 Cal. App.2d 244, 13 Cal. Rptr. 245 (1961)(im­

position of trust mandatory). 

Note. HUh respect to subdivision (a), Hr. Elmore states: 

Certain out of state cases hold that a statute permitting the 
court to make a proportional valuation and order direct payment to 
the life tenant of the proportional value of his estate cannot 
constitutionally be applied to property held only in successive 
estates acquired before the effective date of the statute. See, 
e.g., WbllhUe ~ Rathburn, 332 Uo. 1208, 61 S.\J.2d 7013 (1933). 
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The staff will conduct further research on this point. 

With respect to subdivision (c), the Commission developed a scheme 
for disposition of the proceeds tast belong to life tenant and remainder­
man that is comparable to this subdivision. For eminent domain, the 
proceeds may be distributed to the parties outright or placed in trust, 
as in partition. In addition, the proceeds may be invested in comparable 
property to be held subject to the life tenancy or other equitable 
arrangements may be made. Unlike eminent domain, however, there may be 
tax problems with reinvestment after partition sale. 
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405-983 § 873.910 

CHAPTER 7. PARTITION BY APPRAISAL 

~ 873.910. Agreement of co-owners to partition by appraisal 

373.910. When the undivided interests of all co-owners are undis-

puted or have been adjudicated, and all such interests are owned in 

absolute ownership, the co-owners may agree upon a partition by appraisal 

pursuant to this chapter. 

Comment. Section 873.910 and other sections in this chapter are 

new. The purpose of this chapter is to provide an alternative method of 

partition for co-owners who are willing to agree to the method and whose 

interests permit them to avail themselves of this method. A statutory 

procedure based upon appraisal by a referee, with court supervision, 

will serve the interests of co-owners who find themselves in disagreement, 

in some situations. An acquisition method does not appear to involve 

the same tax consequences as a partition sale. See 3 J. Rabkin & M. 

Johnson, Federal Income, Gift and Estate Taxation, § 43.01. 

Though the same result can be accomplished by an agreement to 

arbitrate, the authority of the court under this chapter is much broader 

than in case of arbitration. Moreover, arbitration does not establish 

or clear title. 

405-984 

§ 873.920. Contents of agreement 

873.920. The agreement shall be in writing filed with the clerk 

and shall include: 

(a) A description of the property; 

(b) The names of the parties "ho have requested the partition and 

their respective interests; 
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~ 873.920 

(c) The names of the parties who have not requested the partition 

but who are willing to acquire the interests described in subdivision 

(b) above, and the undivided interests of the acquiring parties; 

(d) Whether one or three referees shall be appointed, and the name 

or names of a person or persons to whose appointment the interested 

parties consent; 

(e) The date or dates as of which the interests to be acquired 

shall be appraised; 

(f) Other terms mutually agreed upon which may include, but not by 

limitation, provisions as to abandonment of the action if the appraised 

value of the interests to be acquired exceeds a stated amount; required 

deposits on account of purchase price; terms of any credit; title and 

objections to title; and payment of the expenses of the proceedure 

authorized by this chapter and of costs of the action. 

Comment. Section 873.920 is new. It establishes the framework for 

the agreement of the parties without, however, providing a fixed form of 

agreement. 

405-985 

§ 873.930. Court approval of agreement 

373.930. If the court determines that the agreement complies with 

Section 873.920, that the terms and conditions are equitable, and that 

there are no objections to the proposed procedure, it shall approve the 

agreement and stay any pending division or sale of the property. 
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Comment. Section 873.930 is new. The court, as a court of equity, 

may exercise a sound discretion in approving or refusing to approve a 

particular agreement. 

405-986 

§ 873.940. Referee 

873.940. The court shall appoint one referee or, upon request of 

the parties, three referees to appraise the property and the interests 

involved. The referee shall report his findings and valuations to the 

court by report in writing filed with the clerk. Any party to the 

agreement or the referee, upon 10 days' notice to the other parties to 

the agreement and to the referee, if he is not the moving party, may 

move the court to confirm, modify, or set aside the report. 

Comment. Section 873.940 is new. It follows other partition 

procedures in respect of the referee's report and the authority of the 

court to act upon the report. 

405-987 

§ 873.950. Court confirmation of referee's report 

873.950. The court shall examine the report and witnesses in 

regard to the same. If the court finds that the proceedings have heen 

regularly conducted, that transfer of title to the interests of the 
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parties requesting partition may re~ularly be made, and that no facts 

appear which would make such transfer inequitable, it shall confirm the 

report and order the interests being acquired transferred to the acquiring 

parties in proportion to their respective interests, or in such other 

proportion as is set out in the aBreement, upon payment of the amounts 

fixed as the purchase price and any other amounts required by the agree-

ment, the giving of any required security, and payment by the interested 

parties of the expenses of the procedure authorized by this chapter and 

of the general coStS of the action or an appropriate share thereof. 

Comment. Section 873.950 is new. It may be argued that the words 

"that no facts appear which would make such transfer inequitable" vest 

too great discretion in the court. On balance, it seems preferable to 

vest the court with equitable powers to refuse to permit consummation of 

the transaction where it would be inequitable. The parties contract in 

the light of such power of the court. Presumably, the power would 

seldom be exercised. 

405-988 

§ 873.960. Effect of agreement 

873.960. The agreement shall bind the respective heirs, executors, 

administrators, successors, and assigns of the parties and, in the event 

of default, may be specifically enforced by further proceedings in the 

action, or the aggrieved parties may pursue any other remedy, at law or 

in equity, which they may have. 
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Comment. Section 873.960 is new. The agreement, subject to the 

provisions of this chapter, is a binding agreement. Even though the 

subject is personal property, the agreement should be specifically 

enforceable if the innocent party chooses this remedy. 

405-989 

§ 873.970. Relation of agreement to other remedies 

873.970. The provisions of this chapter are cumulative and if, for 

default or other cause, interests are not transferred and acquired 

pursuant to this chapter, the parties may pursue their other rights of 

partition, subject to Section 873.960. 

Comment. Section 873.970 is new. If the proceeding aborts or is 

not carried out, the parties should not be prejudiced as to their normal 

rights of partition except as an innocent party may elect to proceed 

under the agreement pursuant to Section 873.960. 
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404-34tl § 874.010 

CHAPTER 3. COSTS OF PARTITION 

Article 1. Allowance and Apportionment of 

Costs of Partition 

§ 374.010. Costs incurred for common benefit 

874.010. The costs of partition shall include all disbursements or 

expenses found by the court to have been incurred or paid for the common 

benefit, including but not limited to the following: 

(a) Reasonable attorney's fees. 

(b) The fee and expenses of the referee. 

(c) The compensation provided by contract for services of a sur­

veyor and other third persons employed by the referee in the action. 

(d) The reasonable costs of a title report procured pursuant to 

Section 872.220 uith interest thereon from the time of payment or, if 

payed before commencement of the action, from the time of commencement 

of the action. 

(e) Reasonable expenses, exclusive of counsel fees, necessarily 

incurred by a party for the common benefit in prosecuting or defending 

other actions or proceedings for the protection, confirmation, or per-

fection of title, setting the boundaries, or making a survey of the 

property, with interest thereon from the time of making the expendi-

tures. 

Comment. Section 874.010 is a statement of the "common benefit" 

rule applicable in partition actions. The listing in this section is 

illustrative only, and the costs of partition include other expenses or 
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disbursements, of a like or different kind, found by the court to have 

been incurred or paid for the common benefit. 

Subdivision (a) continues the substance of a portion of former Sec­

tion 796. 

Subdivision (b) continues a portion of former Section 768. The 

reference in the former section to the fee allowed by the court "in its 

discretion" is not continued since the fee must be a "reasonable sum" 

pursuant to Section 1023. 

Subdivision (c) continues a portion of former Section 763. 

Subdivision (d) continues the substance of a portion of former Sec­

tion 799. 

Subdivision (e) continues the substance of a portion of former Sec­

tion 798. The requirement of the former section that the expenses be 

pleaded is eliminated; the expenses are presented and allowed just as 

other costs in the action. 

Hote. Hr. Cooper believes that the fees of the referee should be 
set out "to avoid uncertainty. Some judges allow the referee a statutory 
fee on the value of the property based on the probate fee sections." 

404-361 

§ 874.020. Interest on disbursements 

874.020. \~ere disbursements have been made by a party under the 

direction of the court, interest shall be allowed thereon from the time 

of making such disbursements. 

Comment. Section 874.020 continues the substance of former Section 

801. 
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404-362 ~ 374.030 

~ 874.030. Court apportionment of costs 

374.030. Except as otherwise provided in this article, the court 

shall apportion the costs of partition among the parties in proportion 

to their interests or make such other apportionment as may be equitable. 

Comment. Section 874.030 supersedes the first portion of former 

Section 796. It applies the principle stated in the former section to 

cases where the property is sold as well as to those where it is divided. 

The general rule stated in Section 874.030 is qualified by Section 

874.040. 

Although normslly the costs of partition are apportioned in pro­

portion to the interests of the parties, there may be cases in which 

some other arrangement will be equitable. Where litigation for the 

common benefit arises among only some of the parties, or where the in­

terests of the parties in all items, lots, or parcels of property are 

not identical, the court may segregate the costs of partition to the 

extent practicable and apportion a part among particular parties only. 

Cf. former Section 796 (last sentence). 

404-364 

§ 874.040. Apportionment involving future interests 

874.040. (a) The court may order that the share of the costs 

apportioned to a future interest in divided ownership be paid by other 

parties to the proceeding or by the persons who are then the presumptive 

owners of the future interest. 

(b) Where the court orders payment pursuant to this section, such 

payment is subject to a right of reimbursement, with interest, secured 

by a charge upon the future interest. 

Comment. Section 374.040 is new. 
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404-365 § 874.110 

Article 2. Payment of Costs of Partition 

§ 874.110. Payment by parties 

874.110. (a) The costs of partition as apportioned by the court 

may be ordered paid in whole or part prior to judgment. 

(b) Any costs that remain unpaid shall be included and specified in 

the judgment. 

Comment. Section 874.110 supersedes portions of former Section 

796. While subdivision (a) requires payment by the parties, it should 

be noted that, in the case of sale of the property. the proceeds are to 

be applied first to discharge the costs of partition before disbursement 

to the parties. Section 873.820. 

Subdivision (b) requires the judgment to list only amounts remain­

ing unpaid rather than all amounts apportioned to the parties under the 

former provision. See also former Section 798. 

404-366 

§ 874.120. Nonpayment lien 

874.120. (a) The costs shall be a lien on the share of the party 

specified. 

(bl The lien provided by this section shall be prior to any other 

lien on the share. 

Comment. Subdivision (al of Section 874.120 continues a portion of 

former Sections 796 and 798. Subdivision (b) is derived from former 

Section 769. 
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404-367 § 874.130 

§ 874.130. Enforcement of lien 

S74.130. Upon application of a person entitled to a lien imposed 

under this article and upon a showing of good cause. the court may order 

a sale of the property before or after judgment for the benefit of all 

lien claimants without priority among themselves. 

Comment. Section 874.130 is new. The remedies provided in this 

section and in Section 874.140 are cumulative. 

404-368 

§ 874.140. Execution to enforce judgment 

874.140. A judgment for unpaid costs of partition may be enforced 

by the person entitled to the costs by execution against the share of 

the party specified in the judgment or against other property of the 

party. 

Comment. Section 874.140 continues the substance of a portion of 

former Section 796. The remedies provided in this section and in Sec­

tion 874.130 are cumulative. 
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404-370 § 874.210 

CHAPTER 9. JUDGPlENT 

§ 874.210. Persons bound by judgment 

U74.210. The judgment is binding and conclusive on all of the 

following: 

(a) All persons known and unknown who were joined as parties in the 

action and who have or claim any interest in the property, whether 

present or future, vested or contingent. legal or beneficial, several or 

undivided. 

(b) All persons not in being at the time judgment is entered who 

have any interest in the property, or any part thereof, as entitled to 

the reversion, remainder, or the inheritance of such property, or any 

part thereof, after the determination of a particular estate therein and 

who by any contingency may be entitled to a beneficial interest in the 

property provided the judge shall make appropriate provision for the 

protection of such interests. 

(c) All persons who were not joined as parties in the action and 

who have or claim any unrecorded interest in the property at the time 

the lis pendens was filed. 

(d) All persons claiming under any of the foregoing persons. 

Comment. Section 874.210 supersedes portions of former Sections 

766 and 787. 

Subdivision (a) makes clear that all parties to the action are 

bound by the judgment, including the heirs of a decedent joined pursuant 

to Section 872.530 and unknown persons joined pursuant to Section 872.550. 

Subdivision (a) supersedes former Section 766(1), (3) and the first 

portion of fonner Section 787. 
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§ 874.210 

Subdivision (b) continues the substance of former Section 766(2). 

Subdivision (c) supersedes the last portion of former Section 787. 

Subdivision (d) supersedes former Section 766(4) and the middle portion 

of former Section 787. 

404-371 

§ 874.220. Persons not bound by judgment 

874.220. The judgment does not affect the interest of any person 

who is not joined as a party in the action and who had a recorded 

interest in the property or part thereof at the time the lis pendens was 

filed. 

Comment. Section 874.220 supersedes the last portion of former 

Section 753.1, relating to the effect of the judgment on persons "not 

made parties defendant." Section 874.220 expands this portion to state 

the rule applicable to all interests of record not made parties to the 

action. 

Note. ~lr. Cooper states this section "is bad. The court should 
compel joinder of all necessary parties and make an in rem judgment. 
The title companies could not insure under the present proposed sec­
tion. " 

Mr. Swift concurs. 
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404-372 § 874.230 

§ 874.230. Holder of lien known to plaintiff 

874.230. Notwithstandine Section 874.220, where a person having or 

claiming an unrecorded lien upon the property or part thereof is not 

joined as a party in the action but is actually known to the plaintiff 

at any time before entry of the interlocutory judgment of partition, the 

judgment shall not affect the interest of such person in the portion of 

the property or proceeds of sale thereof allocated to the plaintiff. 

Comment. Section 874.230 is new. It is intended to implement the 

requirement of Section 872.510, making mandatory on the plaintiff the 

joinder of all persons "actually known" to the plaintiff having or 

claiming a conveyance of or lien upon the property or part thereof. 

Section 874.230 is an exception to the rule stated in Section 

874.210(c) that the judgment binds all persons having unrecorded in­

terests in the property. It should be noted that Section 874.230 makes 

the judgment not conclusive only with respect to the share of the 

plaintiff. The portions of the property allocated to other parties in 

case of a division, or the entire property in case of a sale to a bona 

fide purchaser, are free of the unrecorded interests. 

Note. Mr. Cooper makes the same comment with respect to this sec­
tion as he did to the previous section. 

llr. Swift concurs. 

404-373 

§ 874.240. Effect of death or incompetency of party before judgment 

874.240. (a) If during the pendency of the action any party dies 

or becomes incompetent, the action shall not for that cause be delayed 

or suspended, but the attorney who has appeared for the party may con» 

tinue to represent his interest, or the court may appoint an attorney to 
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§ 874.240 

represent his interest, until his heirs, legal representatives, or 

successors in interest have appeared in the action. 

(b) No judgment is invalidated by reason of the death or incom-

petency of any party before entry of judgment. The judgment is as 

conclusive against the heirs, legal representatives, or assigns of a 

decedent as if it had been entered before his death. 

(c) An attorney appointed pursuant to this section shall be allowed 

by the court a reasonable compensation for his services. Such compensa-

tion may be taxed as costs against the share or interest represented by 

such attorney and may be adjudged a lien thereon in the discretion of 

the court. 

Comment. Section 874.240 continues the last paragraph of former 

Section 763 and the fifth paragraph of former Section 766, extending 

some of its provisions to incompetents as well as decedents. 

Note. The staff believes this section may 
of general provisions relating to this subject. 
which the staff is giving further study. 

be unnecessary in view 
This is a matter to 

Hr. Swift notes that the reference to "heirs'" in subdivision (a) is 
too vauge; there is no indication of how many or how determined. 

404-374 

§ 874.250. Effect of conveyance before judgment 

874.250. If, during the pendency of the action and before entry of 

judgment, any co-owner conveys or transfers to another person his in-

terest or any part thereof, the transfer or conveyance shall be deemed 

to have passed to the grantee the property or proceeds of sale of the 
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~ !l74.Z50 

property allocated to the grantor or such proportion thereof as the 

interest in the property so conveyed or transferred bears to the whole 

interest of the co-owner. 

Comment. Section 874.250 supersedes the last paragraph of former 

Section 766. The principle stated in the former section is expanded to 

apply to the interest of any co-owner, not simply cotenants; to any 

property rather than simply to land; and to sale as well as division of 

the property. 

Note. Mr. Cooper believes this section should be restated. ''The 
transferred interest vests in the transferee subject to the effect of 
the pending action." 

Mr. Swift agrees, suggesting: "said interest as transferred or con­
veyed is subject to the pending action." 

405-990 

OPERATIVE DATE 

Except as otherwise provided by rules adopted by the Judicial 

Council effective on or after the operative date of this act, this act 

shall not apply to any partition proceeding commenced prior to its 

operative date, and such proceedings shall continue to be governed in 

all respects by the provisions of Chapter 4 (commencing with Section 

752) of Title 10 of Part 2 of the Code of Civil Procedure in effect 

immediately prior to the operative date of this act. 

Note. Mr. Elmore feels that certain sections should be made 
applicable to pending proceedings and others not. He plans to review 
this matter and submit a recommendation. 
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Civil Code § 1354 (amended) 

1354. l!l Except as provided in See~!eR-1,2e-ef-~Be-€eRe-ef-€!v!~ 

PFeeeR~Fe this section , the common areas shall remain undivided, and there 

shall be no judicial partition thereof. Nothing herein shall be deemed to 

prevent partition of a cotenancy in a condominium. 

(b) The owner of a condominium in a condominium project may maintain 

a partition action as to the entire project as if the owners of all of the 

condominiums in the project were tenants in common in the entire project 

in the same proportion as their interests in the common areas. The court 

shall order partition under this subdivision only by sale of the entire 

condominium project and only upon a showing of one of the following: 

(1) More than three years before the filing of the action, the project 

was damaged or destroyed so that a material part was rendered unfit for its 

prior use, and the project has not been rebuilt or repaired substantially 

to its state prior to tbe damage or destruction. 

(2) Three-fourths or more of the project is destroyed or substantially 

damaged and condominium owners holding in aggregate more than a 50-percent 

interest in the common areas oppose repair or restoration of the project. 

(3) The project has been in existence more than 50 years, is obsolete 

and uneconomic, and condominium owners holding in aggregate more than a 

50-percent interest in the common areas oppose repair or restoration of the 

project. 

(4) The conditions for such a sale, set forth in restrictions entered 

into with respect to the project pursuant to Section 1355, have been met. 

Comment. Section 1354 is amended to incorporate the substance of former 

Code of Civil Procedure Section 752b, "hich is repealed. 
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Civil Code § 1355 (technical amendment) 

1355. The owner of a project shall, prior to the conveyance of any 

condominium therein, record a declaration of restrictions relating to such 

project, which restrictions shall be enforceable equitable servitudes 

where reasonable, and shall inure to and bind all owners of condominiums in 

the project. Such servitudes, lUlless otherwise provided, may be enforced 

by any owner of a condominium in the project, and may provide, among other 

things: 

(a) For the management of the project by one or more of the following 

management bodies: the condom1niumowners, a board of governors elected by 
the owners, or a management agent elected by the owners or the board 

or named in the declarations; for voting majorities, quorums, 
notices, meeting dates, and other rules governing such body or bodies; and 

for recordation from time to time, as provided for in the declaration,of 

certificates of identity of the persons then compoSing such management body 

or bodies, which certificates shall be conclusive evidence thereof in favor 

of any person relying thereon in good faith. 

(b) As to any such management body: 

(1) For the powers thereof, including power to enforce the provisions 

of the declaration of restrictions; 

(2) For maintenance by it of fire, casualty, liability, workmen's 

compensation and other insurance insuring condominium owners, and for bonding 

of the members of any management body; 

(3) For proviSion by it of and payment by it for maintenance, utility, 

~rdening and other services benefiting the common areas; for employment of 

personnel necessary for operation of the bUilding, and lesal and accounting 

services; 
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(4) For purchase by it of materials, supplies an~ the like and for 

maintenance and repair of the common areas; 

(5) For payment by it of taxes and special assessments which would 

be a lien upon the entire project or common areas, and for discharge by it 

of any lien or encumbrance levied against the entire project or common areas; 

(6) For payment by it for reconstruction of any portion or portions of 

the project damaged or destroyed; 

(7) For delegation by it of its powers; 

(8) For entry by it or its agents into any unit when necessary in 

connection with maintenance or construction for which such body is respon­

sible; 

(9) For an irrevocable power of attorney to the management body to 

sell the entire project for the benefit of all of the owners thereof when 

partition of the project may be had under Section t,ae-ef-tae-Seie-ef-S!v!l 

PFeeee1iFe 1354 , which aaid power shall: (i) be binding upon all of the 

owners, whether they assume the obligations of the restrictions or not; (ii) 

if so provided in the declaration, be exercisable by less than all (but not 

less than a majority) of the management body; (iii) be exercisable only after 

recordation of a certificate by those who have power to exercise it that said 

power is properly exercisable hereunder, which certificate shall be conclu­

sive evidence thereof in favor of any person relying thereon in good faith. 

(c) For amendments of such restrictions which amendments, if reasonable 

and made upon vote or consent of not less than a majority in interest of the 

owners in the project given after reasonable notice, ahall be binding upon 

every owner and every condominium subject thereto whether the burdens thereon 

are increased or decreased thereby, and whether the owner of each and every 

condominium consents thereto or not. 
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(d) For independent audit of the accounts of any management body. 

(e)(l) For reasonable assessments to meet authorized expenditures of 

any management body, and for a reasonable method for notice and levy thereof, 

each condominium to be assessed separately for its share of such expenses 

in proportion (unless otherwise provided) to its owner's fractional interest 

in any common areas; 

(2) For the subordination of the liens securing such assessments to 

other liens either generally or specifically described. 

(f) For the conditions upon which partition may be had of the project 

pursuant to Section ,,2~-ef-tAe-eeee-ef-e!vi~-PFeeee~Pe 1354. Such right 

to partition may be conditioned upon failure of the condominium owners to 

elect to rebuild within a certain period, specified inadequacy of inaurance 

proceeds, specified damage to the building, a deciaion of an arbitrator, or 

upon any other reasonable condition. 

(g) For restrictions upon the severability of the component interests 

in real property which comprise a condominium as defined in Section 783 of 

the Civil Code. Such Xestrictions shall not be deemed conditions repugnant 

to the interest created within the meaning of Section 711 of the Civil Code; 

provided, however, that no such restrictions shall extend beyond the period 

in which the right to partition a project is suspended under Section ,,2~ 

ef-tAe-eeee-ef-e!v!~-PFeeea~e 1354 

Code of Civil Procedure §§ 752-8cl (repealed) 

Chapter 4 (commencing with Section 752) of Title 10 of Part 2 of the 

Code of Civil Procedure is repealed. 

Comment. Sections 752-801 a re replaced by Title 10.5 (commencing with> 

Section 872.010) of Part 2.> The text of the repealed sections and their 

present disposition is set out in the Appendix. 
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Code of Civil Procedure § 801.13 (amended) 

801.13. If the court orders a sale of the property or a partition 

thereof, the same shall be made in accordance with the provisions of 

€kaIl~e!'-4, Title .. g, 10.5 (commencing with Section 872.010) of Part 2 et-~lIe 

€eae-ef-S~v~"-P!'eeea~!'e , except that ~-Ea1--ike-ee~!,~-&ay-aIlIleiB~-eBe 

!'ete!'ee-iBsteaa-et-~lI!'ee,-aea-Ee1 proceeds of sale belonging to unknown 

defendants or defendants whose identities or whereabouts are unascertained 

shall be paid to the public officer who is the custodian of the funds 

collected on such public improvement assessments, bonds or certificates of 

sale, to be held by him as in like instances of collection. 

Comment. Former subdivision (a) of Section 801.13 is deleted since 

the general partition law provides for appointment of a single referee. See 

Section 873.010. 

Revenue & Taxation Code § 3965 (amended) 

3965. If the court orders a sale of the property or a partition there­

of, the same shall be made in accordance with the provisions of €IIaIl~ell'-4, 

Ti tIe .. g, 10.5 (ccmmencing with Section 872.010) of Part 2 of the Code of 

Civil Procedure, except that ~ 

fa1--wae-ee~!'~-may-aIlIle~Bt-eBe-ll'etel'ee-iBs~esa-et-tll!'eel-sea 
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fe~-P~e€ee~e proceeds of sale belonging to unknown special assessment 

owners, or persons clBiming an interest in said special assessments, shall 

be paid to the treasurer, to be held by him as in like instances of collec­

tions by said treasurer of special assessments. 

Comment. Former subdivision (a) of Section 3965 is deleted since the general 

partition law provides for apPOintment of a single referee. See Code eiv. 

Proc. § 873.010. 

-6. 



"A·PPENDIX --------
Code or Civil Procedure § 752 (repealed) 

.- .. ' 

....., . "'hen I.or ... ln ALL 
'mlmen" ruW) .... 21 prcpi.-ty 611i1 jaitlt lBM.A'S M !-Cpa"'s .i ll mmmOA, iA 'J'ilioit -gR. Df 111:8'. ef 

: them have an estale of inh~ritance. or for life or livc,<;, or for yeats, or when real property Is . D 
subject to a life eslate wilh remainder over. an aClion may be brought by one or more of such > 

. renrornf. «, where property is subject to 1\ life eSlale with relUainder over, by the life lenanl, I 8'1'IIIICDJl' 
; 'or where.real property is subject 10 a lien on a parity with thai on which the owner's title is J 

".ed, 1a,"tJlI c" . 11 8~ lly nlll lu;I'I~1f wf &wal. li_, rgt p partitiQa tA9FflG' ·CCOrdiAI to l)a: 
~ _,,1"'1'1 RBhtll 91 the 1"~"911R iAt.r.,.iI "hen. B .... ,.., a fiRI. At MI&11 ,'8tUFlr, IIr a part 

th~il8f. if it BI"eftt14J (hill. Ilttflililm liMIl .. r. III l~_Ht."~ .... jlh.i!\llj,r'~a!. f'uj?!fic." 'Q 11:0 parties 

CoDaent. '!'he port:Lon of f01'lll8r Sect:Lon 752 that Ipec:Lf:Led the 

:Lnterests 1n real pJ'Opert)' ent1tled to .:Lnta:l.n I part1t:Lonact:l.on 11 

cont:l.Du.ed 111 Sect10n 872.210. However, the pronlion uabl1D1 part1-

t:Lon b7 the OWIIer of I l1en on • pant)' with ttat on vI11ch the OWIIer'l 

t:l.tle :La baM 11 DOt cont:LlI1ed. It bid extruaJ¥ 11Id.ted appl.1cat1on 

IDd repzoellJlted I daplrture t1'om tha pDIIral N1e 1Ibat 0DlJ II\IbltaDt1al 
, , 

1Jlterests 1n Pl"OPIrt1 _)' COiIpel part:Lt1on. 

!be JOI't:Lon of tcnMr Section 752 ttat prorided 1 stalllSllri for .1e 

or d:Lvision of Pl"OPIrt)' :I.n a part1tion Iction :La supaNeded 117 Bect10Jll 

872.810.872.830. 



,/ Code of Civil Procedure S 752& (repealed) 

tno~ ~uc, t.'O-OWIl~~rs: jnr a parhllon 11i{~n~or: or iu C:l'iC panilion cannot IX"' had wilhm.u c.rc:tf ' 
'I)r~~ulhce I? Ihe owncl',. fur Ihe ,,,le Ill\"n:"r. "n'r( p"nilioll of lhe pM<'ee.l. acconlinc t" Ibe 
m;x:"vc, Intc~e:~I" of !lle partie., In nU "wh aclilliis. the pro.Yi.ion~ or,lh;, cbnpJer ~hall, 
~J'''' "'_.1:1' .. ,hlehle. Reel .BeI 1' •• :811S1 ra'brt!'.' lila, be 1'lUtilioneel.lft the "'nle ._h,",. .. - .." .. 

Comment. The portion of former Section 752& that .pecified that the 

co-ovaer of par.oaal property i. antitled to maintain a pertitiOD &ctiOD 

1a continued in SactiOD 872.210. ,The portiOD that provided a Itauda" 

for aala or diviliOD of thl property 1a auper.eded by Secttou 872.810-

872.830. 

The lecoad •• tenee of fOl'lllBr Ilect10D 752& 1a continued in SeCt10D 
872.010. 

The third •• t_ of fomer SactiOD 752& i. CODtinued in SectiOD 

872.240. 

Colle ot C1T11 Procedure f 752b (repealed) 

...... "'isOla II l'''' 1''''11 ..... 
wllllleminhlllli.l. IS cleAned ill Sc:etiG" 783 eF Ibe ShU Sefle; in • e,".hmaitdtuft JlNoieet. as 
defined In Section 13'0 of the Civil Code, an action may be brought by one or more of sucb 
penons for partition thereof by sale of the Clltirc prqjcct. liS if the owners of all of the 
condominiums in such project were tenanls-in-common in the' entire project in the sanie 
proportion as their interesls in the common nr~as, provided. however, tliat a partition shall be 
made only upon tlie showing that (I) three years after damage or d~truction to the project 
which renders a material part thereof unfit for ilS use prior IbeJ'elD, the projee& has not been, 
rebuilt or repaired substantially to its state prior to its damage or d~tructlon, or (2) that 
three-fourths or more of the projL'Ct has been destroyed or f>ubsiantlally damaged, and that 
condominium owners bolding in aggregate more than a SO percent jnter~1 in the common 
areas arc opposed to repair or restoration of the project, or (3) that the project has been in 
edstence in (lX'cess of SO years, t~t it is obsolele and uneconomic, and that condominium 
owners holding in aggregate more than a SO' percent interest, in the common areas are 
opposed to repair or restomtion of the project, or (4) tltat conditions for such a partition by 
sale set forth in restrictions entered into with r~~ to such project, pursuant to the 
pte.ille.ls of eJta".et 1 fteiU"icueJli& ."itl. Sulian 13:58); nile 6t PSlt", Bj,isiou 9CCbiid rI 
tlte f;!hil eude hait beth iilet. 

v-to Former Section 752b 18 continued in Civil Code Section 1354. 
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, . 
Code of Civil Procedure § 753 (repealed) 

" ~ " - ILL cE 4t As ·pscei:Jed hi ReefieR "HlLI al. 7ft; lhe'intc:esla sf ail ?cho.a iii the piopa", 
:' whether such persons are known or unknown, must be sel forth in the complai~t, as rar as' IP 

known to the plaintiff; and if one or more of the parties, or tile share or quantity'of interest of 
, any of the parties, is unknown to the plaintiff, or is uncertain or contingent, or Ihe ownership' 9TI?I(tlttT 
, l?f the inheritance depends upon an executory devise, or the remainder' is a contingml 

renteimler, 88 that 88th ,aMi8[1 .... R.' WI R ...... eI' .• h~. f •• t _~L.~n. he liet An"., is the seRI,.at: 

C_t. The Uret port:l.on of fOrMr SaeUon 753, raquir1aa that 

tha inter .. te of ell paranne :La the property be .et forth :La the cOllpl.:Lat, 

lis luperseded by subdivision (c) of Section 872.230. The la.t portion of 

formar Sect:l.on 753. requir1aa that the coapla:Lat .et forth 8lldit:l.onal 

:Lafonuation •• to partie. who are unknowD or whOM :Latera.ta .r. uncerta1n. 

:La continued and broadened in Saetion 872.520. 

COde of Civil Procedure § 753.1 (repealed) 

elll'IR'M58M;'ltIt·~",~~;::;~;~:~;:;;:;:~-,~~\t:(~:1:a;;:U:II::'If:8:':II':I!:':i;S :1:y~~j:.:.t~··~'I~.;I:.~i:": i ~LL IAJ 
.8111_11111;'Y IORU; lIMit R,FOOAiiRt 8F ilk.F pi'BIiHI aNBIlI!!lIn] .. ' raUh le!tJI4!e.1 '(I siJ OJ cas 61 
both, it &hall not be necessary to name as parties defendant persons whose only interest in Ihe 9T\l.II(iOI(T 
property Is that of a lessee, roynlty-owlJer, lessor-owner of other, real propertY,ln the 
community; uhit or pooled area, or working interest owner, or persons claiming umIcr~y of 
11.1., .II~ II •• al, IF j\188"URS IA.11 .'1'.,' 1).1 iJIl"Jitt Ir 81:1~.''''1'' It •• 111 •• p1LlIies 
cJeFa::da.... . • 

CoaIeDt. The fir.t portion of former Section 753.1, matins it 

UIIIlac •••• ry to DUll •• defendant. certain penone onilll 011 aDCI ... 

intare.ta. 18 continued :in Section' 872.540. The h.t portion of f_1' 

Sect:l.on 753,1, ralatiDl to the effect 01 the Judpaat upon .uch per_. 
:La cont:Laued in Section 874.220. 
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Code of Civil Procedure § 754 (repealed) , 

Jf5+:' ~I . ~. .& "eLSen.a , art!: • 
;'U:u"')UltI!l8 8f 8. ehtimilJtJ I lilUI Bit the ("IIIICll), 8' !I(h1l! Jim t ef it, 11£",11 he nlMe it pI,t, .8 
~ e ae.i" ... , buiLl .• flitch ca .. , CJ allc~ cPi Hell ~l?jJC&l of Iaol~ . .. -. 

Comment. Former Section 754 is supereeded by.Section 872.510. 

Code of Civil Procedure § 755 (repealed} 

IttllilCtii 

.I.I~I Illh.c Ill: :::;laiUI ill lite .I~jlel iOl COlli I, .11ie. ph'ili'il~ 1;;115' I'::';~~"isll~~t~!: ": 
the recorder of Ihe counly or of the several C~IlI"tICS 111 W lie Ie pr 'h , '," h . r tilC _rties so far as known. I C 
nlllirc of the pendency of Ihe .eUon, c""tallltng t e IlalllCS 0 ,- ,',' I .' of 
object of the aClio~. and a d,'!:cril'lion of the I'TOl'Cl1y to be uiTectcd ~hCTChy. From tie Uzn.e 

C~t. The portion of fonter Section 155, placing juriediction 

over partition actions in the "euperior court. is contiuued iu Section 

872.nO. Thl portion of former Section 755 re1atiDa to the lis peDd_ 

ie continued in' Section 872.250. 

Code of Civil procedure § 756 (repealed} 

af I~ I, ... !, IBM!!I. I h r' -'11 II h'Rl~ 811111i1iGiI& liIa.t1 .RlaiR e·:I.lpj~118i1 d, I W 
... ~r. :181 1"" Ullfte • 8M trIoV,.' • • If ...... , •• 11 'f lit. ,BUflltt ..... edt Cd rr,.."... 
U<:I~ndanlS In the compiaint, and when it shows that some person has or cJ~ims 1111 in,C:;cst i lIT' 
:. lien upon the property whose nanlc ia unknow,lI 10 Ih~ pJainli~, the ~ummon5 must also b: ~1f{ll(fO 

.. "led t~. aU pEikiU tllil~hOha culw hale 8' alsliil all,.' I.Jllt.IUllli !Ji hell .'su lhu ."'llttt). 

c_t. Fomer Section 756 :La luperseded by Section 872.310. 
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Code of Civil Procedure §'757 (repealed) 

, ~ "~~ 
, tit a I'fttii; ... ha :ilLS e ohate 8' inteNSe er lien i, 1181m8 t" a .. elltJeI. ,filet it M.I~ 18, .,IJ.' tJ) a-mIKi:'''''r 
. affidavit, the summons may be served on' such unknown party by pubhcallon. Whell "'''' ...... 
; pUblication is made pursuant to tbis section or as 10 a known party. pursuant 10 Section 

'IS.H, the 9tttUlft81l1tj liS I. ttllishetl, II~JIIIJ eeILtstll ttte: ae8ttfi(:tisll of t1:8 1-'.8" •• t\ It lJi.h is the 
.sttbjeet of the adioll. 

Ca.aent. The firet nntence, of former Section 757 b auperaaded by 

Section 812.310. The aecond e.tence of fomer Section 757 b auperaedad 

by Section 872.320. 

Code of Civil Procedure § 758 (repealed) 
: 

.,.... - If ttle defendant Adl! hS 
IIHllLeI nitilift lhe tillie .US14ed hj la:;, he is deEmed to adud, and adopt the alltgatloiis dl 
the complaint. Otherwise, he must controvert such or the allegations of the complaint as he' 
does not wish to be taken a.~ admitted. and mils! set forth his eslate or interest in the 
IlItIJ'crty. and if he claims a lien thereon must slate the date and character of the lien and the 
amount remaining due. and whethel' he has any additional security therefor, and if so, its 
Jla~Ufe Mid estk:sl~ and if he fails to d;,.c1ose such additional SddlitJt be must be deulled to 
Iw. «5 Vi ai: lAo Jlia .lie" eft "Ie Pl~~zt) Ie be pa:titi~Pj)cli. 

Cosrt. Th, firat eentence of former Section 758 ia not continued; 

the conaequeDce of the feilure of a defeDdeat to anawer ie covered 

,eoerally in Section 431.20. 

The portion of the eecond eentence of fomer Section 758. requirina 

the defeDdaDt to controvert material allesatione of the co.plaiDt end 

to alle,e hia intenet in the property, ia continued in Section 872.410. 

The port~oD of the aecond eentence, requirin, the defeDdaDt to etate 

infO_tiOD ralat:Lq to eny lien be may have. 1a continued in Section 

872.420. 
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Code of Civil Procedure § 759 (repealed) 

"'f59; 

2i1:htll• ef the ~ ... e1'll1 IIllrties, fJ/eiaH liS 'Nell lie defeRdllR\ 
may be put in ISSue, tried, and determined in such action; and when 
a sale of the premlses Is necessary, the title must be ascertained by 
proof to the satisfaction of the court before the sale can be ordered' 
except that where there are several unknown persons haVing an inter: 
iii hi Ole p.Blierty, their pigftts 1M;' he 8eRshie.ea tagether in the 
aeti&ll, and ftet 8:8 het:vr'eefl tfteft'l:tle¥: ~ . 

Comment. The portion of former Section 759 that provided for the 

determination of the rights of the parties is continued 1n Section 872.610. 

The portion that required ascertainment of title 1n case of a sale of the 

property is superseded by Section 872.620, requiring ascertainment of 

title generally to the extent necessary to grant appropriate relief. The 

portion that permitted consideration of the rights of unknown persons 

together is continued in Section 872.640. 

Code of Civil Procedure § 760 (repealed) 

'lJhene'/e!' fleR. &I1y eaH8e it Is, iA &he apiA 
Ion of the Court, impracticable or highly inconvenient to make a com­
plete partition, in the first instance, among all the parties in Interest, 
the Court may first ascertain and determine the shares or Interest 
respectively held by the original co-tenants, and thereupon adjudge 
and cause a partition to be made, as if such original co-tenants were 
the parties, and sole parUes, in interest, and the only parties to the 
action, and thereafter may proceed in like manner to adjudge and 
make partition separately of each share or portion so ascertained 
and allotted as between those claiming under the original tenant to 
w beni the same shaH he T e heM .. Bet! A(!IItl'tJ; or ...., allo" dlan to 
fCftlfllli tel'l8ftt:l 1ft eapmn" t:ftepeaft 89 tltey ,ft1ft)' anile . 

. 
Comment. The Bub stance of former Section 7(1) is continued in Section 
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Code of Civil Procedure a 761 (repealed) 

7jb 
(~tlf'ltt'8r! t& the OMJIt that theft; mE Ot2btfttlllinl' lieft! 8P in 

cumbrances of record upon such real property, or any part· thereof, 
which existed and were of record at the time of the commenCi!lllent 
of the action, and the persons holding such liens are not made parties 
to the action, the court must either order such persons to be made 
parties to the action, by an amended or supplemental complaint, or 
appoint a referee to ascertain whether or not such liens ·or incum­
brances have been paid, and If not pald, what amount remains due 
ther~'On, and their order among the liens or Incumbrances severally 
held by such person$ and the parties to the action, and whether the 
8BIMll'H PSlu.ainiAg 8Me ti:tereeR hag eeeA seettPeti 1ft ~' IftIlflRep, 8tlti 
if eecttfefi, the nattwe aRd enteM at lhe 8ee~ / 

Comment. Former Section 761 is superseded by Section 872.630, providing 

for the determination of the status of outstanding liens to the extent 

necessary to grant appropriate relief. 

Code of Civil Procedure § 762 (repealed) 

9SS. 'ihe ,ilattlti' shall BIU,Be 8 fu:~tiee t8 lie 8el. (6. It 
reasonable time previous to tI,e day for uppearan.c before tbe 
referee appointed as provided in Section 761. on eacb penlOn 
having outstanding liens of record, who is not a party to tbe 
action, to appear before the referee at n specified time and 
place, to make proof, by hi. o"n affidavit or otherwise, of the 
amount due, or to become due, cont ing"ntly or absolutely 
thereon, The notice shall be served in the manner provided by 
law for the service of a summons in II civil action, but, if serv· 
ice cannot ot.herwise be made wit I, the exereise of reaaonable 
diligence, serviee may be mu,l" by publica till" or notice to his 
agents, uoder the direction flf Ihe """ft. iu sueh ",unner as 
may be proper. The report, of the referee thereon must be 
made to the eourt. and mo.t be confirmed. mndificd, or set 
aside, lint) tt BU, reftItnce 01 fllll~~ lilS the jastice of the case 
IRa, rell'li •• , . 

Il/..J- ltV 

Camoent. Former Se.ction 762 is superseded by Section 872.630. pro-

vtding generally for the referee's pr~dure and authorizing issuance of 

process in support thereof. 
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Code of Civil Procedure § 763 (repealed) 

"'""'. If it Ilt P IIllIl 11." tllA Hl'":hw1:'l!'; "'llUt'ArF all'll~Ilt.l in ttt t 

"Hltlplai-1l1 01" Hill. that tlw property or any part of it is. so 
situsl cd that partil-iml ('UllHot bl~ madt! without great. prcju.. 
dice to the owners, 0" where property is subjl'"t to 8 me .. tate 
and tlli~ r('-lJllLinJer i:-; .tt L'untill,Uf'ut remajml('r f the court may 
and in the latter '(-as(! must Ordl!f Ihe ~ale thel"eof; otherwil:ic, 
upon the re(luisite proofs bein!: matle it '" ",I order 8 partition 
accordin!: to the ''''"pcctive ri~ht .. of the parties as ascertained 
by the court, ami appoint three referee. there tor, and must 
designate the portion to remain undivi,leti for the owners 
whose inlerests ['('main unknown. or are not ascertained; or the 
court may with the consent of the partie" appoint one referee 
instead of three, anti he, when appointed, has all the powers 
and may perform all the duties required of three refere .. ; and 
the court mmt appoint ". referee any person or l>"l'l!Ons to 
whoae appointment all the parties have consented, provided 
that in tbe case of an incompe$ent or minor party the dilly 
appointed guardian or conservator or guardian ad litem of 
said defendant may so consent, and provided further that no 
person ahall be appointed as referee who i. a clerk of the court 
or deputy clerk, or partner or employee of the judge, or person 
related to the judge or tn his wife within the third degree, or 
who iI married to a relative of the judge within the third 
degree, or who 0WIl8 lUIy interest or estate in the property, 

Where the property or an iutereat therein i& subject to an 
, expreaa trust the eonr!, notwith.tandinp: the foregoing provi· 

siODl of this _tion _peeting property .ubject to a life estate 
IUId contingent remainder, may but shall not he reqnired to 
order a eale thereof; IUId in the event of either a partition or 
aale, the property or proceeds of sale allot ted to the tMllltee 
of auch' expret!ll trust shaH' be held by him upon the tru.1 
therein stated', and no furtber action by the court pursnant to 
Section 781 of this code shall be required. 

When 'the site of an incorporated city or town is induded 
within the exterior boundariea of the property to be parti. 
tioned, the court must direct the referees to .urv~y and ap· 
pralle the entire property to be partitioned by actual lots and 
III1bdivisions then existing in the actual JlOIII!e&I!ion of the several 
tenants in common, exclusive of the value of improvements 
thereon, first setting apart necessary portions of the property 
for ways, roads and streets, as in Section 764 provided, and to 
report snch survey and separate appraisement on eaeh lot and 
subdivision to the eourt. 

The court may confirm, change, modify, or set aside the reo 
port in whole or in part, and, if necessary, appoint new 
referees. 

When, after the final confirmation of the report of such 
survey and appraisement, it appears hy evidence to the sati.· 
faction of the court that an equitable partition of the whole 
property is impracticable, and a sale of the site of such city 
or town, or any portion thereof, will be for the be.t interest. 
of the owners of the Whole property, it Rlust order a sal. 
thereot; provided, th.t within 60 days t.hereafter any tenAnt 
in common or uanants in eommon, having improvemtmts erected 
on any tnwlI or city lot or subdivision included in BUch order 
of ""Ie, ohali haw tile priol' right to purchase the same at such 
u.ppraisNi valuation, alld may pay into court the amount 80 
apprai",,<i ",. the value thereof, and upon sneh payment the 
"tie mall ;est; in stich l'urehafleI 01 ,tucil_IS, lIB' te6 e811ri 

gTRll<~ur 



Hittlllll!!lllllt til tAP t'Jit'LCllt,lll Q" I'YBh :F@iUF9tlS 8 Q891i fer INa" let 
or SUbllivi.,·;j.,n ill ff'!.~ ami in ~('veralty to such pUl"<!haaer or pur­
cbasers; s,,(,h flll'llll'r proceeding .hall then be had as to the 
remainder (,f the PJ'Op",'t.", and the money so paid to the eourt, 
as b,v this chapter provided, 

If, ,luring the pendency of the action, any of the parties 
die, or "ccome insane, or otherwise incompetent, the proceed, 
ings shall not for that calise be delayed or suspended, but the 
attorney who. b ... apll"Bred for such party may continue to 
represent such illtere.'; 811d in case any sucb party bas not 
appeared by an attorney, the court must appoint an attorney 
to rep!"",nt the iutere,t which was held by such party, until 
his heirs or legal representatives, or successors in interest, shall 
h8ve appeare,l ill the aet;on; and an attorney so appointed 
mu.t be allowI'd by tile eonrt a reasonable compensation for his 
serviee" which may be taxed a. coots against the share or inter, eI" Iel'rtseBtea tty sueh auerse,., alit! may he '&;H8lcti ... 
thtt COli 11"1 the 8ige~ diM! sf Ute. (StU t, 

Canment. The portion of former Section 763 providing for division of 

property in partition as a general rule is continued in Section 872.810. 

The portion that provided for sale of the property if division could not be 

made without great prejudice is superseded by Section 872.820, providing 

for sale where sale would be more equitable than division. The portion of 

former Section 763 that required sale of the property in case of a life 

estate with contingent remainder is not continued. 

The portion of former Section 763 providing for appointment of three 

referees as a matter of course is superseded by Section 873.010, providing 

for appointment of one referee as a matter of course. The portion that 

provided for appointment of one referee with the consent of the parties is 

superseded by Section 873.030. providing for appointment of three referees 

with the consent of the parties. The portion requiring appointment of any 

person all 'parties have agreed to and authorizing the guardian of an 

incompetent or minor to so agree is continued in Section 873.040. The 

portion of former Section 763 disqualifying certain persons from acting as 

referee is continued in Section 873.050. 
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• 

The second paragraph of former Section 763 is continued in Section 

872.840. 

The substance of the third, fourth, and fifth paragraphs of fo~r 

Section 763. relating to partition of property Which includes the aite of 

an incorporated city or town, is not continued because it is obsolete. 

The sixth paragraph of former Section 763 is continued in Section 

874.240. 

Code of Civil Procedure § 764 (repealed) 

-i6+. 

Gillig flM'~UjB"j *he 1'f!&!rel!8 RlI:Ifl~ Ilivitl. tit! flP8!1el't), MIll 
allot the several portions thereof to the respective parties, quality 
and quantity relatively considered, according to the respective rights 
of the parties as determined by the court, pursuant to the provisions 
of this chapter, designating the several portions by proper landmarks, 
and may employ a surveyor with the necessary assistants to aid them. 
Before making partition or sale, the referees may, whenever it will 
be for the advantage of those Interested, set apart a portion of the 
property for 1l way, road, or street, and the portion so set apart must, 
not be assigned to any of the parties or sold, but must remain an open 
and public way, road, or street, unless the referees shall set the same 
apart as a private way for the use of the parties interested, or some 
of them, their heirs and assigns, In which case it shall remain such 
private way. Whenever the referees have laid out on any tract of 
land roads suffiCient In the judgment of said referees to accommodate 
the pubUc and private wants, they must report that fact to the court, 
and upon the conftrmation ot their report all other roads on said tract 
cease to be public highways. Whenever It appears, In an action for 
partition of lands, that one or more of the tenants in common, being 
the owner of an undivided interest in the tract of land sought to 
be partitioned, has sold to another person a specific tract by metes 
and bowIds out of the c~ land, and executed to the purchaser 
a deed of conveyance, purporting to convey the whole title to such 
speclfic tract to the purchaser in fee and In ,severalty, the land de­
scribed In such deed shall be allotted and set apart in partition to 
such purchaser, his heirs or assigns, or In such other manner as shall 
make such deed eft'ectual as a conveyance of the whole title to such 
aegregated parcel, If such tract or tracts of land can be so allotted or 
set apart without material injury of the rights and interests of the; 
other co-tenants who may not have joined In such conveyance. In all 
cases It Is the duty of the referees, in making partition of land, to 
aBet the .. are 8f eaaR sf the paRi@s 8wJliHg 8:R iRt:f!PeM in the t\ liok 



ep iR any par-t of iAe pz:amiM' "Qught 1Q be paFtiti9ReEi, Me te leell1:e 
the share of each co-tenant, so as to embrace as far as practicable 
the improvements made by such co-tenant upon the property, and 
the value of the improvements made by the tenants in common must 
be excluded from the valuation in making the allotments, and the 
land must be valued without regard to such improvements, in case 
the BlUR! 88& Be 'ileRe uriti:l4)'It QlateriaJ iAjlJl:y t9 tAe fIi~t8 ana intet 
C3M af the etlter WHaM. iR S8HUH8fl 87.'ftiltg Mteh 18hi!), 

Comment. The portion of former Section 764 that provided for division 

of the prape rty by the referee in accordance with the rights of the parties 

1s continued in Section 873.210. The portion relating to employment of a 

surveyor is continued in Section 873.130. The portion relating to·deaigna­

tion of the divided portions by landmarks is continued in Section 873.220. 

The portion of former Section 764 that provided for deSignation of public 

and private ways is superseded by Section 873.090. making comparable pro-

vision. 

The portion of former Section 764 that provided for division in such a 

manner as to effectuate prior purported conveyances is continued in section 

873.240. 

The portion of former Section 764 that provided for diviSion in such a 

manner as to allocate improvements to the parties making the improvements 

is continued in Section 873.230. 

Code of Civil Procedure § 765 (repealed) 

7~ 
l'efep@eB MYel mahe a 'E!fl8M: af tAel, "Be@@~t ape..., 

lng therein the manner in which they executed their trust, and de- A~ IN 
scribing the property divided, and the shares allotted to each party, 
with a particular description of each share. Any party to the action, S Tfi.II<EOU r 
after giving at least ten days' notice in WrIting to the other parties 
\, he hl!Ye 8,~e8Feel tJupeiR 8f hie iMeflliBR te EI~ 88, ...,. MaW! the 

-estttt te eeldtr"" eMsRge, Mealt:y, 8. Bet l:8iEle IY&R P.,.n. 

CClllDent. The first sentence of former sect ioo 765 is continued in 

Section 873.410. The second sentence 1s continued in Section 873.420. 
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Code of Chll Procedure § 766 (repealed} 

~L 
, r4he Mart MUiY 18MHPRL; 8HRIIL!lI, "!8aily, 8' 8ei AMtJe the rel'8Pl, allei if neee"'!h 

appoint new referees. Upon the report being confirmed, judgment must be rendered that such 
partition be elfcctual forever, which judgment is binding and conclusive: 

1. On all persons named as parties to the action, and their legal representative!. who .have 
at the time any intcrc:;t ill the property divided, or any part thereof. as owners in fee Of as 
lenants for life or for years, or as entitled to the reversion, remainder, or the inheritance of 
sueh property, or any part thereof, after the detennination of a particular estate therein, and 
who by any contingency may be entitled to a beneficinl iltterest in the property, or who have d I I 
an interest in any undivided share thereof, as tenants, for yenrs or for life; rr I-J-. 

2. ·On at! persons not in being at the lime said judgment is I;!\tered, who have any interest 
in the property divided, or any part thereof, as entitled to the reversion, remainder or the. 
inheritancc of such property, or any part thereof, after the determination of a particular estate J" '\ 
therein, and who by any contingency may be entitled to a beneficial interest in the property; IV 

. provided, tbat in cose sal~ has heel! made' under the provisions of this cbapter the judgm~nt 
shall'provide for keeping intact the share. of the proceeds of said sale, to which said party or 
parties not in being at the time are or may be entitled until such time as such party or partieS 
may take possession thereof; . Ih111l(£oUT 

3. On all person~ interested in the property, who may be unknown, to wbom notice bas .) r" 
been given of tbe action for partition by publication; . 

4. On all other persons claiming· from su~b parties or persons. or either of tbem. 
And no judgment is invalidated by reason of the death nf any party before Onal judgment 

or decree; but such judgment or decree is as conclusive against the heirS, legal representatives. 
or assigns of such decedent, as if it had been entered before his death. 

If during the pendency of the action. and before finn! judgment tberein, any of the 
cotenants has conveyed to another person his interest, or any part of his interest, such 

. conveyance, whalever its form, sh.lI he deemed to bave passed 10 the grantee any lands 
which, after its excclltion, may have been set aside. to the granlor ill severalty, or such 
,lopOiUonste iiilwtJt ill !luch bdld.; as the inteiCst so WiiKJed bealS to the KI.oft iutcawl uf 
the .Bl aldOl. 

c-t. The firet eentence of former Section 766 18 continued in 

Section 873.430. Subdlvialone (1)-(4) ere continued in Section 874.210 
with the e&ception of the laet portlon of lubdiv1eion (2) ralat1na to 

pre .. rvatlon of the ehare of partiee not in belng, whlch le superseded by 

Section 873.850(b). 

The parearaph of former Sectlon 766. relatina to the effect of a 

jud ... ut.ou peraoua who dle or become incompetent, la continued ln Sec­
tion 874.240. The laet paragraph, relating to the effect of the judpent 
in caee of a conveyance. 18 continued in, Section 874.250. 
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Code of Civil Procedure § 767 (repealed) 

~ , ' 

-- 'XR8 ;lWQMRlIl8tolt Q988 Ret ft'-feet tt!flftl=Jts F:or ~VCLU; luss LhclJl 
ten t8 tlte T).'ltele BE !H~ PPG~@pty tA'fd8k is tAe 6Ylijlet 8£ the I'ttttition.' 

Commen~. The substance of former Section 767 is continued in Section 

873.320. 

Code of Civil Procedure § 768 (repealed) 

CS., 
. -!he e~*e_nses ef the· ref~t e (S, jp,;~titl~g ~ tiUJMt! sf a sUu e) 61 and 

hIS assIstants, when employed. must be ascertained and allOWed by 
the Court, and the amount thereof, together with the f(,es allowed 
b; !ila 8stJI" in iIB ElisI!PeAieR, '8 'he Pe{epe@8, fRuit: he ftfUf5S1 tiofted 
IUUOJIC h 1!Ii8e'8Rt ,Briies.8 the aetisRJ @(jtli'sll,. 

C_nt. Former Sectioo 768 is continued in substance by Sections 

874.010 (coats incurred for the common benefit) and 874.030 (court apportion­

.ant of coats), providing for equitable apportionment of the fee and expenses 

of the referee and surveyor. 

Code of Civil Procedure 5 769 (repealed) 

(: 
'/)lleR a lien is eft 81 i tlfuii ria 

eEl iR:t@1f@8' BY @stete ef atl, ef t:llE l'fti ttcs, stteh lietl t Jf a pat titian be 
made shall theneeforth be a charge only on the share assigned to such 
,....,', lilzlt S\l81;) &AIP8 .. Wlilt AN' III 9MHSlIt -oijh tt. :fuM "s,ellti8fl 
sf "'e 888t8 sf the ,8:1'8"8", in "eler8R!e *s iIt1:Ielt Jier-.... 

Canment. POl'lller Section 769 is continued in substance by Sections 

873.310 (liens) and 874.120 (nonpayment lien), providing for continuation 

of a lien on the share of a party but making the lien subordinate to other 

liens for costs of partition. 



Code of Civil Procedure 5-770 (repealed) 

7C 
-------- lilliE" ft Itttt"t e£ 1111. VIe,,!! 1y 

. 9R~' ~ 8'B9R!1I te 13e 891ft, jf 'Ytere he all tst8:'lt fM lift or S CUI S. in 8ft 

ltluih,a£nl eJtaP9 Elf ~e wAs)@ fJPBfJepty, sYeh @!11u1e ]Ina!" he set af.J in 
.. ~ put af tfte flP8~e:Pt)' Bet aMerce! !e be 1!!6i.d: 

Camneot. The substance of former Section 770 is continued in Section 

873.840. 

Code of Civil Procedure § 771 (repealed) 

!!ok 
c;..~'8t!eeM af t:he sale at eAeuRli3sreti fJPeper~ nUlst he al' 

.' plied under the direction of the court, as follows: 
L To pay Its just proportion of the general costs of the action; AJ.J.. IIIl 
2. To pay the costs of the reference: 
3. To satisfy and cancel of record the several liens in their order STr2IKR/GC t­

of priority, if entitled to priority over the lien under which the own-
er's title was obtained, by payment of the sums due and to become 
due: the amount due to be verified by affidavit at the time of pay-
ment; 

t. 'fhe realM &IRe. the ,nes, 8888.Eiiltg t8 tl"eip Pfapeeth e 
.... es tl18P8ln, 18 'BURCI lay ita 8a" 

Call1lent. Tbe substance of former Section 771 is continued in Section 

873.820 with the exception of the portion of subdivision (3) which provided 

for determination of the amount due by verified affidavit, which is not 

continued. 

Code of Civil Procedure § 772 (repealed) 

~ Wllcne • e! 'afty p8t ~ te aft ae!iell, wile hel" e lieR \IIIIIft 
the 1'Pf)pept.y, 8t' ~ ~ t:hePeef. hes "tiler aeettriMeI for the PRJ' 
ment of the amount of such lien, the Court may, in its discretion, 
order such securities to be exhausted before a distribution of the pro­
eeeds ef sale, 91" RiI~· OM' II jWII' .a .... IM te Be JIl8l1e hill the 
MR8HRt sf the liaR 9A 'the PP9p&..." 8R Resewn' tftee8f'. . 

Call1lent. Tbe 8ublltance of f'onner Section 772 is continued in Section 

-14-



Code of Civil Procedure § 773 (repealed) 

The J3PseeefiB at Bale BREI tlte . 
securities t.,ken by the ref l'rees, or any part thm'eor, must be dis. 
tributed by thpm to the pl'rsons entitled thereto, whenever the Court 
so direct". But in case no direction be given, all of such proceeds and 
flew It''aiLf mart bn llai'il lAW CQurt, 91" lICJP9iite& Ut9f'@iRa SF 8ft eU 
t'l:!LtI:?H 1;\ t,he CellI t. 

Itt-I-. IN 
9TRII<EOf. . .cr-

Comment. The first sentence of former Section 773 is superseded by 

Section 873.810. The second sentence, providing· for deposit of proceeds 

in court if no direction is given, is not continued; a direction will be 

given in every case under Section 873.810. 

Code of Civil Procedure § 774 (repealed) 

~ 
VNiteft tile "aees. sf &lie Mazie sf RAY iRaN 9' paP8el iJeIsMgiMg 

to persons who are parties to the action, whether known or unknown, 
are paid into cow1s, the action may be continued as between such 
parties, for the determination of their respective claims thereto, which 
must be ascertained and adjudged by the court. Further testimony 
may be taken in court, or by a referee, at the discretion of the court, 
and the court may, if necessary, require such parties to present the 
fee. 8P lay; iA 89JM&:Q"81lri1!', 'by p48adinlJlit &i in 8ft ePigi.utl aeti&!L 

CCllllDent. Former Section 774, providing for a continuance for determina­

tion of claims to proceeds, is not continued because it is unnecessary. 

Code of Civil Procedure § 775 (repealed) 

2!~!lle.; sf l"'ftI, f'l'8fP~¥t,y Rutile IIy !'eEel ees lHIliep this dldpta 
must be mad!' at public auction to the highest bidder, upon notice 
given in the manner rcquiroo for the sale of real property on execu· 
tion U111e,;s in the opinion of the court it would be more beneficial 
to the parties interested to sell the whole or some part thereof at 
priva Ie sale; the court may order Of direct such real property, or any 
part thereof, to be sold at ei Iher public auction or private sale as the 
rer .. ree shall judge to be most ben .. ncial to all parties in t .. rested. If 
sold at public auction the notice must state the terms of sale and If 
the property or any part thereof Is to be sold subject to a prior es· 
tate, charge or lien, that must be stat .. d in th .. notice. If the sale is 
ordered made at either public auction or private sale, the sale at 
,"prate IIWS i~aU bo wAd1'ctod in '\laG MRnner mqYh:ed iA pA'za'le IM!S 
af .e&i 'P8In~pty gf @itat9tT gf d8Cii fad PQ~T9NG 

'. ";15-



Comment. The portion of former Section 775 providing for sale at 

public or private sale as will be more beneficial to the parties is con-

tinued in Section 873.520. The portion of former Section 775 that pro-

vided fo~ partial public and partial private sale is continued in Section 

87J. 530. 

The portion of former Section 775 providing for notice of public sale 

in the manner required for sale on execution is continued in Section 873.640. 

The portion prescribing the contents of the notice is superseded by Section 

873.650. 

The portion of former Section 775 requiring the conduct of sales at 

private sale to be in the manner of priVate sales of estates of decedents 

is continued in substance in Section 873.680, which adopts relevant portions 

of the Probate Code. 

Code of Civil Procedure § 776 (repealed) 

ii6' l 
~------~~--~~~--~ 

-SeltPt ftfttSt, in the Otdu ME M)e, .tbeet the ter.,ts Df freda wbkh 
may be allowed for the purchase money of any portion of the premises 
of which It may direct a sale on credit, and for that portion of which 
the purchase money is requh'cd. by the provisions hereinafter con­
ts_tl, te he ilweMa-' fl. tAS geRINt af URlmIM\'tl 8WReJI8j infen., er 
Pllftic8 alit at lhe Stete. 

Comment. The portion of fomer Section 776 authorizing the court to 

direct the tems of credit for a sale 1s continued in Section 873.630. The 

portion providing for investment for the benefit of unknown owners. infants, 

and the like is superseded by Section 873:810. granting the court full 

authority over the disposition of the proceeds of Bale., 



,I 

Code of Civil Procedure § 777 (repealed), 

~7~ ________ --__________ __ 

·pe(ereea Me.,' tAhe S€flM8te Fflsptgqea 811. etBetr tteellriacs fer the IJAA I A,) 
whole, or convenient portions of the purchase money, of such parts 
'of the property as are directed by the Court to be sold on credit, for g 7fJ I v~ r 
the shares of any known owner of full age, in the name of such owner; n' 
and for the shams of an infant, in the name of the guardIan of such 
iHfMtJ &Alii KlP g1.A9P silaNG, iR tile Ra.Al8 9f 'tIM Cluk ef the Qnmt:y 
ans Itia fibUlas.gAl ill goCli. 

Comment. The portion of former Section 777 providing for collection 

of the security by the referee is continued in Section 873.750. ,The portion 

that specified in whose name the security is to be taken, and particularly 

the portion providing for taking security in the name of the county clerk, 

is not continued because it is unnecessary. 

Code of Civil Procedure § 778 (repealed) 

C -
'fliC l'CiSOiJ entiUul tes tl knaney fer life. er )ears, who&! e. 

tate has been sold, is entitled to receive such swn as may be deemed 
a reasonable satisfaction for such estate, and which the person so 
entitled may consent to accept instead thereof, by an instrument in 
writing, fi led with the Clerk of the Court. Upon the filing of such 
eeJI18tPJt, the ele.i. lRY8t tHlt.&» the Iiams iR "8 miRYh!s af the 80m L 

Comment. Former Section 778 is not continued. The proviBion for a 

presale .estimate of the value of a tenancy is inappropriate under modern 

conditions. 



Code of Civil ProcedureS 779 (repealed) 

~'}--------------- If EyeR eSMB@Rt he Ret 
given, liied, and cnt('l'oo as provided in the last section, at or before 
a judgment of sale is rendered, 'the Court must aseertain and deter­
mine what proportion of the proce<'ds of the sale, after deducting 
expenses, will Ix- a just and reasonable sum to be allowed on account 
ef sueh . ..,tai9j yg mYel 9Frtlel' :ke saMe \8 he (;eitt t5 I!Hdl PM ty J ot 
cJCl'6!:!litlH in Ceuflt fst' hiM, 86 the el't5e Witt, f'!qtlhe. 

Canment. The substance of fOnDer Section 779 is continued in Section 

873.850(a). 

Code of Civil Procedure § 780 (repealed) 

1'86., 
r= If lo1l! fJe'M81!S 

@RtitlYQ te sYek @state J:8P life sp :. P8P8 M: tlllimOhl1 t the evart Ulust 
'J!.8bhle fett the fJP8!@@tisR ef their pi~tft iP1 the 8IlI:ftlC IUMiher. HJ 
Etu 8:8 fMft)' he, 88 if lile, 'h Ct e iltlttWft and haft ltlJl'etU eel: . 

Ccament. The substance of former Section 780 is continued in Section 

873.810, providing for court order for the disposition of proceeds for the 

benefit of the persons entitled to them. 

Code of Civil Procedure § 781 (repealed) 

1~ 
Cmnu et1!t!9 8f S(d~8, '"'eft i* afJ"eftfl1ftat aw.y fJePS8R 1\8B fl V€Sle9 

or contingent future right or estate in any of the property sold, the 
court must ascertain and settle the proportional value of such con­
tingent or vested right or estate, and must direct such proportion of 
the proceeds of the sale to be invested, secured, or Imid ovel" in such 
manner as to protect the rights and interests of the parties; or 
where property is subject to a life estate with remainder over, the 
court may direct the entire proceeds Of the sale of such in terests 
to be paid to a trustee to be appointed by the court, upon security 
satisfactory to the court, to be invested and reinvested, the income 
thereof to be paid to the life tenant and the corpus of the trust estate, 
upon the termination of the life estate, to be delivered or paid to the 
remaindermen as in the decree determined; and the court shall retain 
jurisdiction for the settlement of the accounts of such trustee and in 
aY .... eN Reee88PPf f.ela the fJP8fjer atiftliBisH'Mieft M Mteh tuut 
.18 " .. ttl diet:t'HlHWeM 91 the tllWtt fwM. 



Comment. The first portion or former Section 781, relating to protec­

tion of the rights of persons having vested or contingent future interests, 

is continued in Section 873.850(b). The last portion of former Section 781, 

relating-to treatment of a life estate, is superseded by Section 873.850(c). 

Code of Civil Procedure § 782 (repealed) 

- -in aft cases 6f saJes at FP8~~' tfte t€ftf1:8 IIUI8t­
he MS. kRBWR fit t~e gRill i RAg if tft! ,FIIlHBes esftsiet: sf .!tiBet 
faZliW M' le~1 th~y I'l'ttt:!t be s<Ad sep.uately. 

Comment. Tbe first portion of former Section 782, requiring that the 

terms of sale be known at the time of sale, i~ continued in substance in 

Section 873.650, providing that the notice of sale contain the prinCipal 

terms of sale. The last portion, requiring that separate farms or lots be 

sold separately, is superseded by Section 873.620, which provide. for 

separate sale of known lots or parcels unless the interests or rights of the 

parties will be materially prejudiced thereby. 

Code of Civil Procedure § 783 (repealed) 

7~ 
( J>Tvi1'bcr 9f tlw :referee" Rep BDY 

person for the b<>nefit of either of them, can be interested in any pur- /tU IN 
chase; nor can a guardian of an infant party be Interested in the g 
purchase of any real property, being the subject of the action, ex- 7f21 K ~U;­
eel't! fer Ute RPRtl~t at tke iAfiRt. AJl Gales 88A:W'Jy te the I"tori 
.iBM ef this 8Qati8R QI'@ Y8iEi 

Comment. Former Section 783 is superseded by Section 873.690. 

-19-



Code of Civil Procedure § 784 (repealed) 

..-
~r cswplgtlPIF 'I '813 or pwporty or '"Y 'I1IR r1 '0' W h'r 11 I 1 l' , lit; 't 

referees mU!o1t report the f';8.ID+~ to tb{' (''Hurl. with a dt'~('tiljn(jlt 01' the dift'enml 
part."els ot land sold to each purcbo!'ler; the tmlllt~ of 1be purdla:-:t'I'; t}1<' prt4!t' pa.lf~ 
or :secured i the terms ond conditions of the "alp, lind Uu" 1'i'''I'urlfh~, if' au" tateD_ 
The report must be filed in the odk'C of the el£"rk 'It Ihe Ntlnly in whit'h lbe -ad:loL 
Is brought. Thereafter aD7 purt'b.aser, the referee. or any party lu t.he &('tion, ma1, A J J /a) 
upon 10 dQ's' notice to the other paTti" wbo ba\'C appeanod thereiN. and al90 to , ,"-" tV 
the purehaer If be be not tbe lBO'Vlng [lart" tno'Ve the court to confirm or set ut .. 
allY oaJo or .. leo 00 reported. U_ the bearlllJl. the court must uamlne til<! re-
tum and report and wltDelllll!ll In "'1811on to the ...... and If the proceedings .e... ~7Rll<f[)Uf 
unfau, or tbo IWII bid dlsproportlorulte to the nlue. and If It appears lhot • su .. 
"".""cllne .ucb bid at .... st 10 pe"",.t, o.e1u.lve or lhe upcn • .,. of a new ...... mAl 
be oblalllOd. tbo court mil vacate the sale and dl....,t aUOIher to be hod. of wbleb DD-
tI ... muat he ct,e .. and the BOle ronducted In all ,....peet ••• If IKI pre,"'" .. Ie 1wI 
takeD place. It an oller of 10 pereent more In amount than that named In lbe ..,. 
tum be made to the oourt, In wrllln&,. bl a "",ponslbl" I",TSOII. It Is In tbe dl .. ..,. 
ties III tal. elV:" t.. ., ..• .., ... 1:1 1611',. n ! lilli''!! '8 8HIi!II: "erljeR; .... 
GuiCE a .. eo M .. 

CCIIlIIIent. The portion of former Section 784 relating to the referee t s 

report ~f sale and its contents is continued in Section 873.710. The 

portion relating to the motion to confirm the report is continued in Sec­

tion 873.720. The portion relating to the confirmation hearing is super-

seded by Section 873.730. 

Code of CiVil Procedure § 785 (repealed) 

~5 
~ liMe is Mnfirlfteti e, the' Gemt, 8ft ertle, __ 1Je eaRFeEl, 

directing the referees to execute conveyances and take securities 
pursuant to such sale. which they are hereby authorized to do. SUch 
order may also give directions to them respecting the dlsposItion of 
the proceeds of the sale. If the purchaser, after the confirmation of 
the sale, refuses to pay the amount of his bid, the referees may again 
sell the property at any time to the highest bidder, and if any loss Is 
occasioned thereby the referees may recover the amount of such loss 
and the cost from the bidder so refusing, or the referees, without 
tnalliflg a rE881e, fI\~' fRftiRtatR 8ft aet:i911 agaiRa, \he pYfehaaer .. 
Ote 8Rt81:1f1t sf his hia,' 

Ccmment. The portion of fonner Section 785 providing for the court­

ordered consummation of sale Is continued in Section 873.750(a). The 

portion authorizing the order to give directions concerning the diaposition 

of proceeds is continued in Section 873.750(b). The portion of former 

Section 785 relating to refusal of the purchaser to deliver the proceeds i8 

continued in Section 873.760. -20-



Code of Civil Procedure .§ 786 (repealed) 

'llhe., fl tm1 t) 
'I1title~ 1:8 R fd:tlp\? Bf tRe tH'91)PA3', 8F 8R iAeuIRRM11:8e. eRtitI@tI t8 
keNS kif Ii@R fJ'"lifl Oyt sf tRe iUils, 13eesmes 8 IUWeMasfl, tlte PeftItes 
Btl'.,. tuhe kLl .,t1l.ei~t ~p He Ruteh Bf Ute fJ!eeeetls "f tbe !a:It as be. 
]61t~.J te kiln. 

Camnent. The substance of former Section 786 is continued in Section 

873.770. 

Code of Civil Procedure § 787 (repealed) 

-1e.~7~87~.~~:.-~-'~~~~~~~~~~~~~~Th~e~coMMII~'~e)~&~I1~e.c3~"~ibp'st~h~'~lwcc~e~r~~ee~~i:~'~I~h4~A~_ fA) 
property iii any way who shall have be'en named a~ parties in tJ;e action. and against all such 

. parties and persons 85 were unknown, if the summons was served by publicalion, and against 3Tfl#(fOUi 
.-aU f'I.O"~ ,laiRlih! ".tuler ·the.n, 8r either efthcftl, !Iliff ngaillslnll)J!flS811g hntinr. MHreebitf@,j 
~ deeds 61 heft! at the MllUiieilCCIllCiit of the nelioh. 

C_nt. The portion of former Section 787 that. provided for 

recordetion of conveyances is contiuued in Section 873.790. The portion 

of former Section 787 that specified the effect of the recorded con­

veyances il continued in Section 874.210, which ia phrased in terma of 

the effect of the judpent. 

Code of Civil Procedure § 788 (repealed) 

C ___ _ 
VM\en there are pP8eeeeJI ef a M)t heleng 

itt! te an Yftl&ll871R eVlReI\ 81' 1ie a ~eraeft wUltettf: the State, IAh& has 
no legal representative within it, the same must be invested in bonds 

8' thiS" Stete 8. at tfle l;liUe~ Stales, felt tIl8 lie.aii' iii ..... e ,eN8M 
Entitled tiM etu. 

A/.../... /11/ 

9 fP.1 J< lXxi', 

Comment. Former Section 188 i8 superseded by Section 873.810. 
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Code of Civil Procedure § 789 (repealed) 

2 . 
\Vh@J\ tMe SElQQFity 9f iRe fJ}:Q9IMids Gil sale is 1iakeR, QF Wll8R 

an investment of any such proceeds is made, it must be done, except 
as herein oUlerwise pravided, in the name of the Clerk of the county 
where the papers are filed, and his sU(.'CeSSOrs in office, who must hold 
th@ saMe Fep tile \lIS@ MEl eeMeftt sf the fiaI1ies iRteHMN, It:Ih;cet te 
the erder sf the Cottrt. 

Comment. Former Section 789. providing for security in the name of the 

county clerk, is not continued because it is outmoded and inappropriate 

under modern conditions. 

Code of Civil Proced~ § 790 (repealed) 

\lAten 8eNPi~' is ~18'" By ilia 
tCfeICl!! en: fl !ftle, ft8Ei the ,ftPties iRtepesteti i!t 8tleh scetllit" by al1 
Instrument in writing, under their hands, delivered to the referees, 
agree upon the shares and proportiOns to which they are respectively 
entitled. or when shares and proportions have been previously ad­
judged by tlle Court; such securities must be taken in the names of 
and payable to· the parties respedively entitled thereto, and must be 
deH 0 t!f ttl t8 8WuM paptiN Y(i'9R Utei' PS9sipt UtePe{epz Stieh ftgl IX 
nlf!R~ lunl 1'89Pipt 1Wlrt be pgPII:RoQ aRa iiiw "ritk tha iteMs 

flJ../.. 
IN 

~7f2IKEou; 

Comment. Pormer Section 190, providing for agreement of parties as 

to their shares, is not continued because it is unnecessary. 

Code of Civil Procedure § 791 (repealed) 

~ 'Flte OI@plt It, .. he!e 
lIal\~ a Beet,pity is tQloA, QF by mhOD1 au imrostmQAt h: ma~. AAd 
his successors in office, must recei\'e the interest and principal'as it 
becomes due, anrl apply and inVl'st the same as'ihe Court may direct; 
and must deposit with the County Trea~urer all securities taken, and 

keep an account in a book provided and kept for that PUl'pos<', in the 
tAepb's el4iee, ;(:PiS Isp iMF.ltt@eti8R By all fJ8J1iJBH8; sf inventnUi!Mkl 8M~ 
Rt8Mf!)'8 PE!seive(i hy him thH@SFl. Ilfltl lolle IihJIU~!tii:i8ft t.h@!ee& 
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Comment. Former Section 791, relating to the duties of the county 

clerk in making investments, is not continued because it is outmoded and 

inappropriate under modern conditions. 

Code of Civil Procedure § 792 (repealed) 

- ·'1iAe" it Ellfflteaps t-fiB:t JlaFtUi9M QQAngt ba 
lMaEie @Ettfsl hefvreen Ute fJM'ties, Beeeu l!iiPlg te ~ei:r IC3peeti\~ lj~JJt~t 
without prejudice to thc rights and interests of some of them, and a Itt..L 1/1) 
partition be ordered, the Court may adjudge compensation to be ' 
made by one party to another, on account of the inequality; but such 9 (~ I K £04..""'" 
compensation shall not be required to be made to olhel'S by owners 
unknown, nor by an infant, unless it appears that such infant has 
personal property sufficient for that purpose, and that his inte\'est 
wlll be promoted thereby, And in all cases the Court has power to 
Malle 88HtpeA&at&f!y a'i1jnsUP'IIJ.at botnroa .. tlia J!98fU!eti'/@ IleFties, ttl! 

e8Ptiinft: .8 tile B.EiiS8Wo/ fI.ifl@i,1@8 sf @f(ltity. 

Comment. The substance of the first sentence of former Section 792. 

relating to owelty, is continued in Section 873.260. The substance of the 

second sentence, relating to other compensatory adjustment, is continued in 

Section 872.140. 

Code of Civil Procedure § 793 (repealed) 

i~ 
'l"q.CJI 

the JllttlC ef an iRfertt is 1181., 'Yle ,.SBeaH 91 the 8ft)! lila, he !,aid 
by the referee making the sale to his general guardian, or the special 
fijU&AiiaR app9iAl4iId ie, AilA in tAl _aRt 1:113811 gh it" the &;CUI Jtj' 
IefitthEfi hy latH er lIifeeteEley s,ae. sf tile GSttl L 

Camnent. Former section 793. relating to the proceeds of sale for the 

share of an infant, is not continued bect,Use it is covered by other more 

general provisions. 



Code of Civil Procedure § 794 (repealed) 

794, 

?-1!U'liiltR 'fiRS fll~" k@ ""tiUed ts tRe alota!iy IIIld maAIIga 
ment of the estate of an insane person, or other person adjudged in-
capable of conducting his own affairs. whose interest in real property /I J.. /... ltV 
has been sold. may receive in behalf of such person his share of the 
proceeds of such real property from the referees, on executing with (\ 7'n/K.r-"'o.. .... 
sufficient sureties an undertaking approved by a Judge of the Court, .. ) '''' F3J I 
that h<.> will faithfully discharge the trust reposed in him. and will 
P@A'&ifW a ,.,.S 9M:d jysi 88B8ynt te Ole ~ef!B8M EHtiWea sp tB hift JegM 
1<151 e3e)i~ati ;e. 

Comment. Former Section 794, relating to the proceeds of sale for 

the sbare of an incompetent, is' not continued because it 1s covered by 

other more general provisions. 

Code of Civil Procedure § 726 (repealed) 

c796'J 

'A@ eests 8E ,aFtltiea, iR81\i1~iRg P8889R8:We BSWRRe] feea, M 
pended by the plaintiff or either of the defendants, for the common 
benefit, fees or lof J reft'l'eeS, and other disbursements, must be paid 
by the parties respectively entitled to share In the Iands divided, In 
proportion to. their respective interests therein, and may be included 
and specified in the judgment. In that case they shall be a lien on the 
sevcral shares, and the judgment may be enforeed by execution 
against such shares, and against other property held by the respec­
tive parties. When, however, litigation arises between some of the 
l'M'ttE!8 BAily; lhe \Sewpt It'I8Y pe~yiFe tHe en, •• ! ef Syah Iit'geti8R M 
h@ "aiEl By the PHtPti88 UlepeW, gp SA!" 8f tha. .. 

CClllllDent. The portion of former Section 796 relating to the costs of 

partition expended for the common benefit is continued in Section 874.010. 

The portion requiring payment by the parties in proportion to their 

interests is continued in section 874;030. The portion requiring inclusion 

of costs 1n the judgment is superseded b~Section 874.110, requiring 

inclusion only of unpaid costs. 

The portion of former Section 796 providing for a lien for costs is 

continued in Section 874.120. The portion providing for execution to 

enforce the costs iscont lnued in Section 874.140. 
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The portion of former Section 796 that provided for appropriate alloca-

tion of expenses of litigation between only some of the parties is continued 

in the general provision for equitable apportionment of Section 874.030. 

Code of Civil Procedure § 798 (repealed) 

;;: 
If it dppt.1il that other actisft! 8. flPeeeeeliMogB haw Been fU!!8@8 

'<Drily prol','cutl'd or defended by anyone of tbe tenants in common, 
for the' [Jrot~t;on, connrmntion, or perfecting of the title, or setting 
1.h(> boundaries, or making a surveyor surveys of the estate parti. 
tioned, the Court ~hall allow to the parties to the action, who have 
)laid lite ('xp('Il,e of sll~h litigotioll or other proceedings, all tt:e ex­
[x'nses IlN'~,,,,rily incUlTcl\ therein, except counsel fees, which shall 
han' accrued to the eommon b(mefit of the other tenants in common, 
with interest thereon from the date of making the said expcnditur"8, 
and In the same kind of money expended or paid, and the same must 
be pleaded and allowed by the Court, and included in the final judg­
ment, and shall be a lien upon the share of each tenant respectively, 
Ifl prOl'81ltSrt te 11. ittteJ!'leMt Mflehail 'he eaiereeEi iR till IfYRe RlaR: 
Iter., tanMlIe eeN ef flartiii8ft ere _eEl en. eeQee~ea. 

/1I..L II{) 

!1 TR I KktJa, 

Canment. The first portion of former Section 798 relating to tbe 

expenses for tbe cammon benefit of prosecuting or defending other actions 

is continued in Section 874.010(e). The provision relating to reimburse-

ment "in the same !tind of money" is not continued because it is obsolete_ 

The provision relating to pleading the expenses is not continued because 

the general procedure for allowance of costs is adequate. 

The last portion of former Section 798 relating to enforcement of the 

costs allowed is continued in Sections 874.110 (unpaid costs included in 

judgment), 874.120 (nonpayment lien), 874.130 (enforcement of lien), and 

874.140 (execution to enforce jU~Dt) •• 
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Code of Civil Procedure § 799 (repealed) 

:2 If it is R88i181i11P,f '9 Aave IlR aastaMi 9f titles fil9lie¥ af atle il'l8tlP 
ance or certifiea te of title of the property to be partitioned. or a liti­
gation report or guarantee as to the necessary parties to the action, 
the plaintiff may procure one before commencing the action, and 
may. in his complaint, state that he has done so. and that the abstract, 
policy, certificatc. report or guarantee is subject to the Jnspeetion and 
lise of all the parties to the action, desIgnating a place where It will 
be kept for such inspection. Otherwise the court may, upon applica­
tion of anyone of the parties, authorize him to procure an abstract, 
policy, certificate, report or guarantee, which, when made, shall be 
kept at some place designated by the court for the inspection and use 
of al1 parties, any of whom is entitled to make a copy thereof. The 
expense reasonably incurred in procuring such abstract, policy, certifi­
cate, report or guarantee must be allowed to the party Jncurring it, 
with interest thereon from the commencement of the action, If It had 
hel!ft IU setlllt:& hefslt'! that: timet MitePIA ifle ltaM the tiIRe af PIl!1IR8M, 

Camnent. The portion of former Section 799 permitting the parties 

to obtain a title report is superseded by Section 872.220. The portion 

allOWing the expense of the title report as part of the costs of partition 

1s continued 1n Section 874.0l0(d). 

Code of Civil Procedure S 800 (repealed) 

899. 
~ .'RIP ;iQ,.tI'1I9t lMelltislleli ill tile 188* fll'I!ee!lill~ !l(etiOh Illll) 

~ mauc uy any competent searcher of records, and need not be cer­
tlOeu by the Rceorder or other Officer, but instead thereof it mmt be 
verified by the affidavit of .the person makJng It, to the effeet that he 
hl!ih~H!8 it te lJe @StIP@st, Intt ~e 8fifRe 1R8!? Ite e8¥i't!et~ti Jte8lJt tilMl . 

.. Me if IS\lAEi iR@8PP@8t. \Yul@, Ute Q;;P8sti8R sf 'LI18 es ..... 

/f~ IIU 

9TR1KEOlt)-

Camnent. Former Sect'ion Boo, relating to the searcher of records and 

correction of a title report, is not continued because it is outmoded and 

inappropriate under modern conditions. 



Code of Civil Procedure § 801 (repealed) 

~ ] \Vhe:ne iJel , dtll ing lilt pi OhIt ss .. ] 
af tile ilGti9R: wr ~aRi1J9R, QRt' eitiBYI'SeFRE!Mto sRaH Rave B@@I'! R:!tf4l. It JJ- I,,,,,, 
under the direction of the Court or the Judge thereof, by a party STRIKJ<OtiV­
thClrM, ir.tet@s' Mwst ~e alle·.r'eli theresA flieR!: the 1:iFRe 8f tMRhing 
stleh ~8ttrst!ftteftb: 

Comment. The substance of former Section 801 is continued in Section 

874.020. 
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