#63 71121714

Jdeworandum 74-~36

Subject: Study 63 - Evidence (Jury Views in Civil Cases)

This memorandum discusses the comments recelved on the tentative
recommendation relating to judicial supervision of jury views in civil
cases. Coples of the letters of comment are attached as exhibits. In
response to these comments, the staff has prepared for your considera-
tion a new version of this recommendation, two coples of which are at-
tached. We hope to be able to approve the attached recommendation for
printing at the July meeting, subject to your editorial supggestions.

General Heaction

All the comments agreed that the judge should accémpany the jury
and supervise the conduct of the view. Seven letters (Exhibits I-VII)
approved the tentative recommendation as is. Two writers questioned the
provision that the judge's attendance may not be waived. (See Exhibits
XV and XVI.) Others, including the State bar, approved the concept of
the tentative recommendation but suggested additional reforms. In order
to accommodate some of the suggested reforms discussed below, the staff
has redrafted the recommendation based on llississippl Code Section 13-5-
91 {Exhibit XVIII) which essentially provides that the view is a session

of court.

Suppested Reforms

1. Type of evidence received outside courtroom. The staff agrees
with Judge Yale's opinfon (Exhibit VIII) that the statute

should not restrict taking evidence outside the courtroom to a
viewing of the property, which is the subject of litigation, or for
the viewing of a place where a material fact has occurred. Oft
times, a jury should view a mock scene, a staged experiment, a

movie film, or other evidence that is incapable of physical presenta-
tion In a courtroom and such a view would not correspond with the
property or place limitation.

The attached recommendation has been revised to allow the consideration
of any evidence related to the place or object viewed, ifncluding demon—
strations and experiments., (See also Exhibit XVII.)
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2., Who way speak to jurors. Section 610 presently provides that
only the person appointed fo shoﬁ.fhe view may speak to the jurors on
any subject connected with the trial. The tentative recommendation pro-
vided that the court {(judge) may also speak to the jurors. The staff
agrees with those (including the State Bar) who suggest in effect that
the view should be a court proceeding in which sworn witnesses may
testify concerning the view with the permission of the judge. (See
Exhibits VIII, IX, XII, KIII, and AIV.)

3. Attendance of court reporter. The State Bar and one other (Ex~

hibit XIV) have suggested that the court reporter should record state-
ments to the jury. The staff thinks that this is a useful provision,
and 1t is accomplished in the attached recommendatlen by providing that
the whole organized court, including the court reporter, shall proceed
to the place to be viewed and that the court 1s in session while cutside
the courtroom.

4. Attendance of counsel. The staff also agrees with writers who

suggest that counsel should be present when evidence 1s taken outside
the courtroom. (See Exhibits IX and XI.) The attached recommendation
provides specifically for the role of counsel at the view. The staff
does not think that it 1s necessary to provide that counsel way inspect
the view before the jurors as i1s suggested in Exhibit XI as an alter-
native to letting them attend the view.

5. Showers. The staff agrees with Judge Yale that it is unneces-
sary to require the appointment of persons to show the view to the jury,
(See Exhibit VIII.) By eliminating this requirement and providing that
witnesses may testify at the view, the concerns expressed in Exhibit X
(what shower can say to jurors) and Exhibit XII (appointment of shower
1s too formal} should be satisfied. In the preliminary part of the at-
tached recommendation, we note Evidence Code Section 775, which permits
the court to call witnesses on its own motion or on the motion of any
party. This provision should provide adeguate authority for the court
to designate a shower where one is necessary.

G. Honwalver of judiclal attendance, As noted above, two writers

objected te the provision conceraing nonwaiver of judicial attendance.
(See Exhibits XV and XVI.) At the meeting where this provision was dis-
cussed, 1t was declded that, if the attendance requirement were walwv-
able, the judge might subtly coerce the partles into walving his attend-

ance.,
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This would be undesirable in view of the rationale behind the recommenda-
tion that the view is ewvidence like any other in the case. In the
attached recommendation, the specific provision that the judge's attend-
ance cannot be waived is not required to accomplish this end since it 1s
obvious that the judge 1s required to be present at the session of court
held outside the courtroom. It should be noted that the great majority
of the conments recelved either expressly or implied approved the non-
waiver provision.

7. Expenses. The South Australia statute discussed in Lxhibit XVII
contalns a provision for payment of the expenses of the view. The staff

thinks that such a provision is unnecessary.

Respectfully submitted,

Stan G. Ulrich
Legal Counsel



EXHIEBIT I

City of Concord

vemc The26

OFFIGE OF CITY ATTORNEY CITY COUNGIL
: : Canie) G, Helix, Mayor
Laurence B, Azevedo
Richars L. Hoimes
Thomas J. Wentling
. Richard T. La Pointe
March 1| 1974 . \ Farrei A. Stewart, City Manager

California Law Revision Commission
School of Law
Stanford, California 94305

RE: Tentative Recommendation
Relating to Judicial Supervision
of Jury Views in Civil Cases

Gentlemen:

With respect to your proposal to ammend Section 610 of the Code
of Civil Procsdure relating to jury views, it wculd be our strong
recommendation that the amendment be seriously considered by the
State Legislature as requiring the presence.of the Judge at all
times while making the views,

We have had occasion to try eminent domain cases in the past and

in our opinion it is extremsly productive for the Judpe to personally
accompany the jury on an inspection of the real pronerty which is the
subject of the action, ,

Furthermore, we helieve that the preserce of the Judge pives a more
serious note to the case and has a tendency to #liminate an attesmpt
by the jurors to interrogate the lawyers to their chagrin and
smbarrassment. '

Yours very truly,

DAVID 4, LEVY




vemo TU-36 EXHIBIT II

LAW QFFICES OF

PILLSBURY, MADISON & SUTRO

TELEPHONE [#4]5) 2631000 TELE..K q474 3
- STANDARD CIL BUILOING CABLE AODRESS *EvVANS”
U ' i "
WRITER'S OIRECY DIAL NUMBER 228 BAUSH STREET TELECGPIER! TEL, (4:5] 288-2006

(415) 983-1311

SAN FRANCISCQ, CALIFORNIA 94104

March 1, 1974

Mr, John H. Demoully

Executive Secretary .
California Law Revision Commission
Schocl of Law ,
Stanford, California 94305

Dear Sir:

I have a copy of the Commission's tentative
recommendation relating to judicial supervision of
jury views in civil cases. We strongly favor the
proposed amendment to section 610 of the Code of Civil
Procedure. As a matter of fact, we are somewhat
surprised to learn that in some cases the judge did

not attend the view.

Yours very truly,

Fredrick H. Hawkins
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27% EAsT OLIVE AVE
TEL: 846-2147
S49-1231

Memo Th-38 EXEIBIT IV

QFFICE OF CITY ATTORNEY SAMUEL GORLICK

CITY ATTORNEY

CITY OF BURBANK  woocvwors

CALIFORNIA A e

MICHAEL R. MURNANE

DEMOTY

February 27, 1974

California Law Revision Commission
School of Law, .
Stanford, California 94305

Gentlemen:

I approve the tentative recommendation
relative to "Judicial Supervision of Jury Views
in Civil Cases" (#63-20-80). The Judge's presence
is necessary to preclude misconduct by the jurors
or counsel. '

Sincerely,

~SAMUEL, RLICK
SG:1h City Attorney



| SAN DIEGO GAS & ELE
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lifopnia L‘%’F Hevision Commisg;[m
1 of Law R
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EXHIBIT V -

March 28, 1974

RiC GOMFANY
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Memo Th=36

MICHAEL & LEONARDO
RCBERT L. 8LAXE
JAMES T. AELLY. JR.
JESS JOSEPH AGUILAR
STANLEY F. LEAL
THEDDOGRE J. BlAGINI
GARY L.OLIMPIA
ROMALD W. ROSE
LOUIS A BASILE
RICHARD P. ROGGIA
RAYMOND J. DAVILLA. JH.

March 4, 1974

EXHIBIT VI

LawW QF FICESDS OF

di Leanards. Blake. Kelly. Rguilan & Leal

A PROFESSIONAL CTORPORATION
ASC SUNNYVALE OFFICE CENTER
CIVvIC TENTER
506 WEST COLIVE AVENUE
PO BOX 1205

SUNMNYVALE.CALIFOCRNIA 94085
408 738-3472

California Law Revision Commission

School of Law

Stanford, Ca 94305

Gentlemen:

This letter is simply written in connection with the Letter of
Transmittal received in connection with the tentative recommendation
relating to Judicial Supervision of Jury Views in Civil Cases.

I have read the material provided and I very strongly urge that
the suggested legislation be proposed to the California State
Legislature. I have conducted several jury trials where views
were necessary and never experienced an occasion where the Judge
did not accompany the jury during a view. There is no doubt in
my mind that this is necessary to the proper adjudication of any
case and its absence would create unfortunate and, in my opinion,
needless judicial problems.

Very truly yours,,

Sty Lops

GLO/ jh
Encl.



Memo The36 EXHIBIT VII

" STATE OF CALIFORNIA—BUSINESS AND TRANSPORTATION AGENCY RONALD REAGAN, Governor
DEPARTMENT OF TRANSPORTATION ‘ @
LEGAL DIVISION
1120 N STREET, SACRAMENTO 95814

P.O, BOX 1438, SACRAMEMTO 93807
March 20, 1974

California Law Revision Commiséion'
School of Law
Stanford, California 394305

Attention: Mr. John H, DeMoully
Executive Secretary

Dear Mr. DeMoully:

In re: Judicial Supervision of Jury Views in Civil Cases

This Deparﬁment hes reviewed the tentative recommendation
for revision of Code of Civil Procedure Section 610. We
concur with the proposed amendment.

A jury view 1is as much a part of the trial as that which
is conducted in the courtroom. Problems can (and often do)
arise during the view which reguire prompt judicial atten=-
tion, The presence of the judge during thls phase of &
trial is just as essential as during any other phase.

Very truly yours,

ARD J. C :ExDR, JR.

Attorney



' Vems The26 EXHTBIT VIII

OF THE
State of Qalifornix
CouRTHOUSE - BAN Dizgo 92101
CHAMBERS OF
WILLIAM A. YALE _
Juoer March 26, lo74

3

John #d. DeMoully, Esqg,.

Executive Secretary

California Law Revision Comaission
School of Law

Stanford, faliforaila 40305

Dear John: .

Re: 53 20-30

In response to your lc»teﬂ of transmittal pertaining tc the
proposed amendment of OCP €10, it is my cpinion that CCP €10
In 1fts present statutorj form and as propescd toc be amended
should not restrict taking evidence outsids the courtroom to
a viewing of the pronh“*J, whicn is the subjeet of litigation,
or for tre vi W‘*b of & place where a material faoct has oc-
gurred, Ot tinmes, 2 Jury should v1ew 8 mock zcene, & staged
axperiment, a movie filn, or cther evidence that iz incapable
of phy'*cal presentation in a courtroom ané such a view woul
noet correspond with the D”Gp“f*J cr place limitation.

Further, I see little need to waste legislative language on
"which shall be show to them by sone person appointed by the
court for that purpose ; Since the app01ntmen ¢ a tour puice

: ginply doesn't take place., I firmly endorse the mandatory
attendance of the ftrial judge during any exterior evident ary
proceeding.

I have perforned minor legal surgery to the tentative draft
and I enclose a modified version for the consideration by the
Commission.

My best regards to you, the staff and the Commission members.

Yourg~yery truly,

WILLIAM A, YALE -

WAY/rml
~ Enclosure: As indicated



CCP 610

When in the opinion qf the court, it is proper for the
Jurors to view or consider evidence at a piace other than
the courtroor, it may order them to be conducted in a body,
under the charge of an officer, to &uch place. While the
Jurors are thus absent, and unless otherwise ordered, no
person other than the judge shall speak to them on any
subject connected with the trial., The judge shall be re-
quired to personally attend and supervisé such proceedings

outside the courtroom and this requirement may not be waived. -



Memo Th-36 HXHIBIT IX

Pepperodine University
School of Lawo

March 20, 1974

California Law Review Commission
School of Law
Stanford, California 94305

Re: Proposed Act to Amend Section 610 of the Code of Civil
Procedure, Relating to Jury Views.

Dear Sir:

I concur in the proposed revision to Section 610, as a
definite improvement in the Code. May I suagest, however,
that a slight additional change is needed.

The presently proposed second sentence would read: "While

the jurors are thus absent, no person other than the persons
so appointed, or the court, shall speak to them on any subject
connected with the trial.”

This sentence will s5till lead to problems when statements are
made out of the presence of the judge or counsel for either
party. Inevitably, there will be disputes as to the content
and prejudicial effect of any statements. I feel that no
statements should be made unless they could have been properly
made in the courtroom. Acceordingly, I suggest that the above
sentence be changed to read:

"While the jurors are thus absent, no person shall speak to
them om any subject connected with the trial except that in
the court's discretion testimony may be taken when the court,
counsel for all parties, and all jurors are present,"

Very truly yours,
—_—

g N
“/%;vm- L6A¢Aﬁmﬁ42&,.

Eldin Edwards
Associate Professor of Law

ER/dg



Meme Tha36  EXEIBIT X

J. H. PETRY
ATTQORNEY AT LAW
374 COURT STREET

SAN BERNARDING, CALIFORNIA 9240/
AREA CODE FIs
TURNER 23545

February 28, 1974

California Law Hevision Commission
School of Law
Stanford, California 94305

Re: Tentative Recommendation Concerning Evidence Code
Gentlemen: | .

Your tentative recommendation that the evidence code
be amended to require a judge to attend personally
and supervise the viewing of property by a jury is a
sound amendment.

I believe you should give consideration to the provi-
sion that the person who shows the property may speak
to the jury. There seems to be no restriction on what
he may speak about. That point should be clarified.

Also Sec. 610 contains the phrase "while the jurors
are thus absent no person =-- shall speak tc them".
This phraseclogy should be changed. Presumably, it
means that while jurors are absent from the court room
and are on,%fjsr way to,at, and returning from, the

J. H. Petry
JHP/hm



semc Th-26 EXHIBIT XI

EKIPPERMAN, SHAWN & KEKER
ATTORNEYS AT Law
407 SANSGME STREET, SUITE 400
SAN FRANCISCO, CALIFORNIA 94111

STEVEN M. KIFPERMAN _ TELEFHONE: (418) 788.2200

JOEL A. SHAWN © March 4, 1974
JOMN W. KEKER

California Law Revision
Commission School of Law
Stanford, California 94305_

RE: TENTATIVE RECOMMENDATION RELATING 'TO JUDICIAL
SUPERVISION OF JURY VIEWS IN CIVIL CASES

Dear Sir:
The only comment I have concerning the above recommendation
is that it seems appropriate to include specific language
with respect to the right of counsel for the respective
parties to be present or at least to inspect the scene
themselves prior to the jury visiting the scene,

Very truly vours,

STEVEN M. KIPPERMAN

SMK..m
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Vere Th-36 EXHIBIT XIT

The Superior Court

12720 NORWALK BOULEVARD
NOAWALK, CALIFORKIA 0880
CHAMABERS OF :

HOMER M. BELL, JUDOE | LEPHONE
. (213) BEB-1828
March 6, 1974 : ?73-8870

Californlia Law Revision Commissions
School of Law ;
Stanford, California 94305 : :

Attention: John H. Demoully
Executive Secretary

Re: Proposed Amendment to C.CLP. 610

Dear Mr., Demoully:

I feel that the proposed amend ent to Section 610 of
the Code of Civil Procedure relating to jury views, is a good
one, Right off the bat, however, I cpn see a phrase which can
lead to claims of error and to appeals. I refer to the language
", . . appointed by the court for that purpose.”

1 suppose that most judges would have the foresight to
gelect a spokesman or spokesmen for the purpose of pointing out
various things to be noted at the site, to be viewed by the
Jurors, but I can also conceive of a bituation in which, before
leaving for the trip, no one thinks that it is necessary to have
such a guide or spokesman. I can alsp conceive of a situation
where the person appointed tc show the side to the jurors might
be somewhat unacquainted with one part of the area to be shown,
at which point one of the attorneys might ask 4f he or his
investigator or his expert might take over for a few minutes to
point out some area or fact with which he was peculiarly well

acquainted,

I am thinking back to an all-d'y trip which the court
and Jurors took a bus out to the Palmdale Pedr Blossom Area,
which consisted of desert-like land when the Feather River
acqueduct was about to be constructed., After arriving at the
scene, we drove over nmiles of area, npt only to follcw the ﬁeneral
course of the proposed acquisition, but to view "comparable
properties to those being condemned, At such time it is almost
inevitable that some Juror will want to ask a factual question,




BV

HHB:ch

Califbrnia Law Revision Commission

' March 6, 1974

Page Two

My recommendation is that thejterms "appointed" bve
expressly made quite flexible so that the court may formally or

“informally designate the person to do the showing, before they
~leave the courthouse, or to permit him to designate such a tour

guide in an impromptu manner at the gcene toc be viewed., Incidentally,
would not the word "designate" be a Better word than "“appoint"t

The use of this word, in itself, would indicate greater informal-
ity than the word "appoint', . :

I am pleased to note from your letter that the Commission
has undertaken a continuing study of [the law relating to evidence,

I wrote to you a few days ago, suggesting a return to the words

"relating to" [which appeared in former C.C.P, 1870 (B)] instead .
of the words "in furtherance of" used by Evidence Code 1223 in
relation to statements of conspiratdrs.

Thank you for your courteous donsideration of all my varlous

‘suggestions which I have made to your Commission,

Cordially yours,

New secretary !




Verg ThelS FAHIBIT NITI

RarsToN, SMITH & STULLIVAN
LAWYERS

TELEPHONE 213/ 3B0-B650Q 5085 SHATTO PLACE
CABLE: LAWCORF LOS ANGELES Q0020
March ﬁ, 1974 CUR FILE NUMBER
Reply to:

6320 Villa Rosa Drive
Rancho Palos Verdes,
California 90274

California Law Revision
Commission

School of Law

Stanford, California 94305

Re: Jury Views - CCP Section 610
Gentlemen:

I concur with the intent of the recommendation of the Commission.
However, the second sentence may impose an unnecessary limitation.
It provides that no one may speak {o the jurors at the scene. Wald
it not be more appropriate to provide that no one shall address the
jurors wWthout leave of court.

There may be circumstances where it would appropriate for an
expert or lay witness to testify at the scetne,

Very truly yours,

ustl ¢ Smith

ATS/fw



Yere T8 FYXHIRIT %IV

RicragDp G. RANDOLPE
ATTORNEY AT LAW
1208 HORTH EL CAMING REAL
A D, BOX 1428
SAN MATEO, CALIFORNIA D440}
TELEPHONE [#1E] J42-4900

. February 26, 1974

Mr. John DeMoully

Executive Secretary

California Law Revision Comm15510n
School of lLaw

Stanford, California 94305

Re: Tentative Recommendation - Judicial Superv151on
Of Jury Views In ClVil Cases

Dear Mr. DeMoully:

With respect to the proposed revision of §610 of the Code
of Civil Procedure %ereln it would be required that the
Court attend a view of any premises to which a jury has
been sent, I raise the question as to whether or net it
will also be propitious to include the court reporter so
that the Court might convene at the site and have the
records show the comments made by the person appointed

to conduct the view or the court in order that a record
be created and that there be no future misunderstanding
as to what exactly transpired during the view.

It would seem to me that the records should include any
comments made by anybody with respect to evidence which
is viewed whether the evidence is viewed in a courtroom
or viewed at some place outside of the courtroom.

RGR/pe



Yemo Th~36 EXHIBIT XV

The Suyperior donurt
LOS ANGELES, CALIFORNIA 90012

TELEPHONE
{213) 8741234

CHAMBERS OF
GEORGE M. DELL Dept., 51i:

JUDGE . 97 = 56?5
March 1, 1974

Mr. John H. DeMoully

Executive Secretary '
California Law Revision Commission
School of Lew o
Stanford, California S4305

Re: Judicial Supervision of Jury Views in Civil Cases

Dear Mr. DeMoully:

I am heartlly in accord with the proposed amendments to
section 610, Code of Civil Procedure, with the exception

of the lasst sentence., It seems to me wholly unnecessary

to provide for "nonwaiver" of the requirement of the Judge's
personal attendance. Although I find it difficult to con~-
ceive of & case in which the parties would, or should, be
willing to walve the personal appearance cof the judge, such
an eventuallty is not entirely ilmposslble,

Further, the requlirement both eliminates Judlclal discretion
and, in so dolng, strongly impllies the ebsence of Judleclal
good seunse,

GMD/ne]



REITH & WELLINGTORN
ATTORMEYS AT AW
CANIEL 4. REITH Sas CEMARL AT = LET ARQEM CODE 2DR
ROBERT R.WELLINGTCN D, BOoX SE TELE~HONE 373- 3180

MONTEREY, CALFORMIA §3%40

Mgrech 12, 1974

Mr. John DeMoully, Executive Secretary
California Law Rewvision Commission
School of Law

Stanford, California %4305

RE: Tentative Recommendaticn- relating to
Judicial Supervision of Jury Views

Dear Sir:

The recommendaticn to amend CCP 610 to make it mandatory
for the judge to attend and supervise a jury view 1is well rea-
soned and sound, but I guestion the prohikition against waiver
of this reguirement by the parties to an action. Basgically,

I believe that the judge should be required to attend any jury
view if any party wants him to, but I fail to see why all

parties could not waive this requirement if they desired to do
so, and inrdeed the parties might stipulate to the judge viewing
the scene at a time other than when the jury is present to meet
the desirable goal of having the judge aware of all the evidence
wnich has been presented to the jury. One can certainly imagine
situations where even prudent counsel might waive the require-
ment that the judge be present. For sexample, the situation might
arise where the attorneys are satisfied that there is no danger
of manipulation of the conditions at the premises being viewed,
and the judge's other court commitments might be such that the
trial would be unnecessarily delayed waiting for a time when both
judge and jury would be available for a wview. In short, a pro-
hibition of waiver in a civil case imposes unnecessary regidity
upon the trial court and trial counsel.

Very truly yours,

Daniel I. ‘Reith
DIR:ms



Lare The35 faﬁ% EXHIBIT XVII

LAW REFORM COMMITTEE OF SOUTH AUSTRALIA

MEMBERS—
THCE_B':lgN‘-Cm-r ;23‘1"55 ZELLING FROM THE CRAMBERS OF THE CHAIRMAN:
8, R. COX, Q.C.. §.-G. THE HON. MR. JUSTICE ZELLING, C.B.E.,
R. G, MATHESON Q .C. JUDGES" CHAMBERS,
m SUFREME COURT,
- . . ADELAIDE . . S.A. 5000
K. T, Griffin .

MISS L L. HILL

2ist May, 1974,

John 1ii, CeMoully, Esq.,

Executive Secretary,

california Law Revision Commission,
school of Law,

Stanford Uriversity,

Stanford,

SALTFORNTA 94305,

U.S. A,

Lear 3ir,

Thank you for the various publications of your
commission which have just reached me and which I have
read with very great interest. You have also sent a
letter of transmittal with regard to judicial supervision
of jury views in civil cases and have asked for comment
by May 1, 1974, Regrettably the copy did not reach me
until May 16 so that T canmnot comp'y with vour regquest but
I hope that these comments, in a matter in which we also
are interested, may be of some use or at least of some
interest to you.

Trial by jury in civil cases in South Australia
today is rare., Most trials in civil! cases are hefore
a2 Judge alone.

However some of the problems which occur in relation
to views by juries are just as rea'l if the Judge is trying
the matter himself as if he is trying it with a jury, because
as the tribunal of fact he can himself bhe Ted into error if
the view exceeds the proper bounds of a view or something
is done at a view whicih ought not to have been done,

In my own experience both at the bar and on the bench,
the two major problems in relation to a view are these:

(a) that a view often ends up wholly or partially as a
demonstration and not as a view, and

(b) quite freguently wnen the parties go to the view they
see that for example measurements taken by the police
in relation to the scene of ar accident are wrong and
oughit to be corrected, or that sometning has been
clearly misdescribed by a witness and the true description



Joln H, CeMoullsy, Esg., 2. 2'st May, 1974,

ought to be down on the notes or pointed out to the
jury as the case may be, so that in effect evidence
real or ora! is taken at the view.

Sven if the Judge is sitting alone, the &ipsg 1ire
between a view and a demonstration is not a'wavs easy to
observe in practice, however easy it may be tu devimit it
by defirition, and the second is a problem which can arise
ex improviso. In addition of course it not irfrequently
happers that for exampte, in the course of measuring out
a distarce to a probable point of impact ir a collision
case, tie ptaintiff or defendant may voluntarily or
involuntarily make some remark which cannot he'p being
heard by the trier of fact, be he Judge or be they a jury.
Accordingly it is wise, so far as one can, to give
directions before the view starts to make sure that what
one is embarking on is strictly a view and not a view
coupled witih 2 demonstration or a demonstration simpliciter
and secondly to warn parties and otiners that they must say
and do nothing that could possibly be interpreted as
evidence, and that their counsel wi'l act as shewers for the
purposes of the view.

Notwithstanding those precautions, as I have saicd,
things do happen on the spur of the moment at a view and
quite often further corders and directions have to be given,
To meet both these situations we have evolved a Section
which stands as Secticn 88 of our Juries Act and is used
both in jury and in non-jury trials, because of the
necessity for giving directions both before and at and
sometimes also after a view, You may think it worthwhile
incorporating some such section if you have not already an
analogue in your own tegislation, It reads as follows:-

"{(1) In any inguest the Court or Judge may at any time
before verdict order a view of any place or broperty by
the jury and may make all such orders upon the Sheriff
or other person and give such directions as the Court or
Judge may deem necessary for tihe purposes of such view,
and such view shall be had accordingly.

(2) In any civi' inquest when such view is ordered,
the Court or Judge may direct what amount and by whom
in the first instance the expenses of such view shal?
be paid.”



John H, LeMoully, E&sg., 3.~ 21st May, 1074

In our practice a view is never leld except in
the presence of the Judge. If hte is trying the case
without a Jury thien he must ke there in any case, but
a jury is never allowed to go to a view on its own
without the presence of the judge and although the point
has never arisen 1 am sure a new trial! would be ordered
if any jury were permitted so to do.

With a'l good wishes for the continued success of
your work. -

Yours faithfully,

{(Chairman).



Memorandum 74-36

EXHIBIT XVIII

Mississippl Code § 13-5-91 (1972}

§ 13-5-91. Jury may view the place.

When, in the opinion of the court, on the trial of any cause, civil
or criminal, it is proper, in order to reach the ends of justice, for
the court and jury to have a view or inspection of the property
which is the subject of litigation, or the place at which the offense
is charged to have been committed, or the place or places at which
any. material fact occurred, or of any material object or thing in
any way connected with the evidence in the case, the court may, at
its discretion, enter an order providing for such view or inspection
as is herein below directed. Afier such order is entered, the whole
organized court, consisting of the judge, jury, clerk, sheriff, and
the necessary number of deputy sheriffs, shall proceed, in a body,
to such place or places, property, object or thing to be so viewed
or inspected, which shall be pointed out and explained to the
court and jury by the witnesses in the case, who may, at the
discretion of the court, be questioned by the court and by the
representative of each side at the time and place of such view or
inspection, in reference to0 any material fact brought out by such
view or inspection. The court on such occasion shall remain in
session from the time it leaves the courtroom til it returns
thereto, and while so in session outside the courtroom it shall
have full power to comp:i the attendance of witnesses, to preserve
order, to prevent disturbance and to punish for contempt such as
it has when sitting in the courtroom. In criminal trials all such
views or inspections must be had before the whole court and in
the presence of the accused, and the production of all evidence
from all witnesses or objects, animate or inanimate, must be in his
presence.
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relating to
JURY VIEWS In CIVIL CASES

Section 617 of the Code of Civil Procedure provides that the judpe
in a civil case may order that the jury be taken out of court to view
the property which is the subject of the litigation or the place where a
materlal fact has occurred, The statute requires that the jury ke
conducted to the property by an officer; once there, the property must
be shown to the jury by “some person’ appointed for that purpose by the
court. Unly the person so appointed is permitted by Section 610 to
speak to the jurors on any subject connected with the trial.

The Commission believes that Section 610 is deficient in several
respects:

1. Section 610 falls to recognize that a jury view is evidence1
which may be important to the determination of, or even decisive of,
certaln 1ssues in the case. Consequently, Section 610 does not protect
apgalnst prejudice which might result from improper conduct of tae view.

Z. Section 610 is silent concerning whether the judge is required
to accompany the jury at the view. Several decisions indicate that, al-
though the judge should accompany the jury, generally no prejudice

1, See Evid. Code § 140 (defining ‘' evidence’}; Gates v. ricKlnnon, 18
Cal.2d 179, 114 r.2d 576 (1941): Cutting v. Vaughn, 102 cal. 151,
187 P. 13 (1920); People v. tldlner, 122 Cal. 171, 54 P. 833 (1898);
Clty of Pleasant Hill v. First Baptist Church, 1 Cal. App.3d 384,
414, 82 Cal. Hptr, 1, 21 (1969); San Francisco Bay Area Rapid Tran-
sit Pplst. v. Central Valley Wat'l Bank, 265 Cal., App.2d 551, 553,
71 Cal. Rptr. 430, 432 {1968); Rau v. Redwood City Woman's Club,
111 Cal. App.2d 546, 554~555, 245 P.2d 12, 17 (1952}); MacPherson v.
West Coast Transit Co., 94 Cal. App. 463, 271 P. 509 (1928); B.
Witkin, California Evidence § 645 {id ed. 1966). The earlier
holding that a view was not evidence in Wright v. Carpenter, 49
Cal. 607 (1875), was repudiated in People v, lidlmer, supra., In
eminent domain and inverse condemmatlon cases, the evidence ob-
talned at the jury view may be used only for the limlted purpose of
understanding and welghing the testimony of expert witnesses or
property owners concerning value. Ewid. Code § 813. See B. Wie~
kin, California Evidence & 646 (24 ed. 1966 & Supp. 1972).
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requiring reversal tresults where the judge is not present.z ilowever,
the judge should be present where evidence is given and be himself
cognizant of all the evidence since he may be called upon to decilde
motions directed to the sufficiéncy of the evidence. The judge should
also be present at the view in order to ruard against prejudice result-
ing, for example, from changed or differing conditions at the premises
being viewed, from the actlons of a witness or otner persons, or from
improper conduct of the jurors themselwes.

3. Section 610 is unnecessarily limited to a view of property
which is the subject of litigatlon or of the place in which any material
fact occurred. There is no pood reason for the statute to ignore situa-
tions where other types of evidence, such as staged experiments or
demonstrations,3 need to be received outside the courtroom,

4. Sectlon 610 requires tne judge to appoint some person to show
the property or place to the jury. Apparently thls unnecessarily rigid
provision 1s largely lgnored. The court's authority to call or question
witnesses under Evidence Code Section 7754 should he sufficient to

accomplish the purpose of appointing a shower.

2. In Rau v. Redwood City Woman's Club, 111 Cal. App.2d 546, 555, 245
P.2d 12, 17-18 (1952), the court said, '"We expressly hold it to be
improper [for the judge not to accompany the jury at the view)], but
we cannot say under the clrcumstances of this case that defendant
was prejudiced by such failure." See also Haley v. Bay Cities
Transit Co., 83 Cal. App.2d 350, 187 P.24 850 (1947). Compare
decisions holding that, in a criminal trial, the defendant has a
right to have the judge accompany the jury at the view: People v.
Yut Ling, 74 Cal. 569, 16 P. 489 (1888); People v. aAkens, 25 Cal.
App. 373, 143 P. 795 (1914). This recommendation is concerned only
with jury views in civll cases governed by Code of Civil Procedure
Section 610. Penal Code Section 1119 provides for jury views in
criminal cases.

3. Courts have allowed jurors to view demonstrations desplte the
liwited terms of Section (610. See, e.g,, Hewman v. Los Angeles
Transit Lines, 120 Cal. App.2d 655, 262 P.2d 95 (1953).

4, Evidence Code Section 775 provides in part: 'The court, om its own
motion or on the motlon of any party, may call witnesses and inter-
rogate them the same as 1f they had been produced by a party to the
action . . . .~



5. The provision of Section 610 that only the shower can speak to
the jurors on matters connected witih the trial seems to prevent the
judge and any witnesses {rom speaking to the jurors and so inhibits tae
Jurors' understanding of the evidence.

In order to remedy these defects, the Commission recommends a pro=-
cedure with tiie following features:

1., The jury should be allowed to leave the couttroom to receive
any sort of relevant evidence where the judye thinks 1t is proper to do
s0.

2. When evidence outside the courtoom is to be considered, the
scene should simply be shifted cutside of thne courtroom; hence, the
judge, jury, the court reporter, and any necessary officers should be in
attendance. Court should be 1in sesslon from the time the courtroom is
left until it 1s returned to. The judge should have the same authority
over the conduct of the proceedings when the court is in session outside
the courtroom that he has inside. Such a procedure should help guaran-
tee the solemnity of the proceedings and the proper conduct of those
present. It will enable the judge to make any necessary rulings and
wlll guarantee that a record is kept of statements made to the jury on
macters concerning the trial.,

3. The court and the parties should be able to call and question
witnesses to testify concerning the evidence received ocutside the court-

room.

The Commission's recommendation would be effectuated by enactment

of the following measure:
405-467

An act to repeal Section 510 of, and to add Section 610 to, the Code of

Civil Procedure, relating to jury views.

The people of the State of California Jo enact as follows:

Section 1. Section 610 of the Code of Civil Procedure is repealed.
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Comment. See tiie Comment to Section 610 (added).

405~4638

Sec. 2. Section 610 is added to the Code of Civil Procedure, to
read:

610, {a) On wotion of any party, where it appears proper to view
or inspect the property which is the subject of litlgation, or the place
where any material fact occurred, or any material object, demonstration,
or experiment in any way connected with the evidence in the case, the
judge may order a view or 1nspection.

(b) The entire court, including the judge, jury, court reporter,
and any necessary offlcers, shall proceed in a body to the place, prop-
erty, object, demonstration, or experiment tc be viewed or inspected,
which shall be pointed ocut and explained to the judge and jury by the
witnesses In the case, who may, at tihe discretion of the judge, be
guestioned by the judge and by the counsel for the parties at the time
and place of the view or imspection, in reference to any material fact
brought out by the view or inspection. The court on such occasion shall
remain 1n session from the time 1t leaves the courtroom until it re-
turns.

{c¢} While court is in session outside the courtreoom, the judge has

the same authority he has within the courtroom.



Comment. Section 510 prowvides a procedure for the taking of evi~
dence outslde the courtroom in civil cases heard before a jury. Compare
tiss. Code § 13-5-91 (1972).

Subdivision (a) provides that, pursuant to court order, the jurors
may view or inspect any property, place, object, demonstration, or ex~
periment connected with the evidence in the case. Former Section 610
provided only for a "view of the property which is the subject of 1liti-
gation, or of the place in which any material fact occurred.’

Subdivislion (b) wakes clear that the jury view is a session of
court, essentially the same as a session inside the courtrcocom. lence,
the judge, jurors, court reporter, and other officers must be present.
Former Section 610 did not require the presence of anyone other than the
jurors, an officer to conduct them to the view, and a person appointed
by the court to show the view. Subdivision (b) also provides for the
testimony of witnesses conceralng the evidence being viewed and allows
ther to be questioned by the court and counsel for the parties. Former
Section 610 allowed only the person appointed by the court to speak to
the jurors and made no provision for witnesses or counsel for the par-
ties,

Subdivision {c) makes clear that the judge has the same authority

at the view that he has in the courtroom.



