#39.70 4718774

Memorandum 74~16

Subject: Study 39.70 - Prejudgment Attachment

BACKGROUND

Attached to this memorandum are: {l1) a copy of the Recommendation

Relating to Prejudgment Attachment (printed pamphlet - December 1973},
{2) AB 2948 (prejudgment attachment bill as introduced}, (3) Exhibit I ~-

a letter and report from the State Bar setting forth its position on
the original bill, and (4) Exhibit II - a letter and memorandum setting
forth the position of the California Credit !lanagers Associations. It
should be noted that the State Bar had three points on which 1t was
unalterably oppesed to the original bill. See top of page 18 of their
report. Two of these points have been satisiied by amendments made in
the Assembly Judiciary Committee. One, Section 482,060 was deleted, and
the bill 1s now silent as to the use of court commissioners. Two, the
solvency factor ( Section 488.360(b) (1)} was removed from the test for
determining whether farm products and inventory of a going business can
be released from attachment. Accordingly, the State Bar's active opposi-
tion will be based on the fallure of the statute ''to permit the court to
balance equities before granting or refusing a right to attach order."
However, the Bar raises a number of other points which will be discussed
below, together with those of the (redit Associations.

The bill has passed the Assembly. (We have asked that the blll be
set for hearing on May 21 by the Senate Judiciary Committee. If we need
more time to prepare necessary amendments to the bill, we will schedule
it for a later hearing date.) The Commission now should review the
lssues raised in this memorandum and direct us as to what action should
be taken with regard to the amendments proposed. For the most part, the
issues discussed are not entirely new; however, some new twists are
introduced, and we urge you to reexamine each point with care. These
materials will be discussed beginning Friday weorning, May 3, 1974. Mr.
tlarsh, representing the Credit Associations, will attend that meeting,

and perhaps someone will attend to represent the State Bar's positiom.



ANALYSIS
Section 483,010, This section describes the types of actions in
which an attachment may be lssued. The State Bar {p.4) notes that the
section "precludes the granting of an attachment to a plaintiff who has
any other form of security, including any 'statutory, common law or
equitable' lien; and further declares that if a plaintiff had such
security, but it has become valueless through an 'act' of the plaintiff,
no attachment can issue.” The Bar "assumes'' that this provision was not
intended to prevent a person who has given up a possessory lien from
subsequently seeking an attachment. We belleve that their assumption 1s
directly contrary to the statute; hence, we do not believe that the mat~
ter can be clarified by Comment as they suggest. Moreover, the statute
may say exactly what we intended it to say. If this is true, we suggest
that the Comment be revised teo reflect this aspect of the statute. For
example, a statement could be added at the end of the last paragraph of
the Comment to read as follows:
The last sentence of subdivision (a) makes clear that attachuent is
oot avallable where the claim sued upon is a secured claim unless
the security has become valuelesas without the act of the plaintiff
or person to whom the security was given. All types of segured
¢laims are excludsd. Morwover, the security cannot simply be
walived., Hence, a person who has relinquished a possassory lien is
barred as well as a person who held a more typical consensual
gecurity interest.
On the other hand, the staff is not sure whether this provision was
conpldered in the light of the clrcumstances described by the Bar, and
the Comminssion may believe that thelr point is well taken. In short, as
a matter of policy, you may favor a change In the statute that accome
plishes what the Bar seeks. If so, we ask that you consider revising
the last sentence of subdivision (a) to provide as follows:
The clailm shkall net be secured by any interest in real or peraonal
property arising from agreement, statute, or other rule of law
{(including any mortgage or deed of trust of realty, any security
interest subject to Division 9 {(commencing with Section 9101) of
the Commercial Code, and any statutory, common law, or equitable
l1ien). However, an attachment may be 1ssued where the claim was
originally so secured but, without any act of the plaintiff or the
person to whom the security was given, such security has become

valueless or where the claim was secured by a possessory lien but
such lien has been relinquished by the redelivery of the property.

Which course should be taken?



Section 484.080. This section deals with the issue of continuances

of the hearing on the application for a right to attach order. The Bar
believes that a plaintiff should be entitled to a continuance on a
showing of good cause, and they suggest that subdivision (a) be revised
to provide:

484,080, (a) At the time set for the hearing, the plaintiff
shall be ready to proceed. If the plaintiff is not ready, or if he
has failed to comply with Section 484.040, the court may either
deny the application for the order or, for good cause shown, grant
the plaintiff a continuance for a reasonable period.

If such a continuance 1s not permitted, the Bar polnts out that acothing
in the statute precludes the plaintlff from reapplying for a right to
attach order. If the Commission wishes to put teeth into the denial of
a continuance, present subdivision (a), which requires the court to deny
the application for the order, could be supplemented by a proviso which
precludes any further application (perlod} or requires any further
application to be supported by a showing of good cause as to why the
plaintiff was not ready to proceed earlier., We hasten to say that these
are merely posselble approaches. The staff would have no objection to
the adoption of the Bar's suggestion. What action does the Commission
wish to take?

The Credit Assoclatlons propese that, where the defendant obtains a
continuance, any protective order shall (not may) be extended by the
court during the period of such continuance. See Section 484,080(b).
The staff prefers the present form, but we believe that Sectlon 486.100
would in any case permlt the defendant to apply to have the order vacated
or modified upon a2 proper showing., Does the Commission wish to make any
change?

Issuance of right to attach order. (Exhibit I - pp. 6-9). The

State Bar here proposes that the statute be amended to permit the court
to balance equities before granting or refusing a right to attach order.
The staff has some sympathy for this view, but the matter has been
discussed at great length before, and we have nothing new to add.

However, we do note that this positlon is based on reasoning that is
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dlametrically opposed to the Credit Associations’ proposal’ below) that
a protective order be issued as a matter of right only upon a showing of
probable validity of the plaintiff’s claim. It appears obvious, there-
fore, that we cannot possibly completely satisfy both groups.

Section 484.320. The Bar proposes (Exhibit I - p. 10} that Section
484.320 include a2 provision similar to that in Section 484.020 whereby
the plaintilff swears that his claim has not been discharged in bankruptcy.

It should be noted that we are dealing here with additional writs after
a right to attach order has been lssued. Uevertheless, there may have
been an intervening bankruptcy proceeding; hence, the statement may be
appropriate and, at least, we do not see any harm in adding 1t. With
your approval, we will amend Section 484,320 by adding the following:
(d) A statement that the applicant has no information or
belief that the claim has been discharged in a proceeding under the

National Bankruptcy Act or that the prosecution of the action has
been stayed in a proceeding under the National Bankruptcy Act.

Section 484.340. Here the Bar has caught an lnadvertent omlssion.

Subdivision (d4) should be zmended to add the underlined material:

(d) If the defendant claims that the property specified in the
application, or a portion thereof, 1s exempt from attachment, he
shall file with the court a clalm of exemption with respect to the
property as provided in Section 484.350 not later than five days
prior to the date set for heatring . If he does not do so, the
claim of exemption will be barred in the absence of a showing of a
change in cilrcumstances occurring after the hearing.

Sections 484.510-484.530, The Bar proposes (Exhibit I - pp. 9-10)

the elimination of this procedure for issuance of additional writs on an

ex parte application after a noticed hearing has resulted in the issuance
of a right to attach order, i.e., they would always require a showing of
great or lrreparable injury before a writ may be lssued ex parte. The
staff opposes this proposal. The plaintiff here has already established
the probable validity of his claim; hence, the only issue remaining
under our scheme is whether the defendant has a claim of exemption. If
the defendant is a corporation or a partnership, as a general rule there

will be no claims of exemption. If the defendant 1s an individual, he



will have had an opportunity to clalm his exemption at the prlor hearing
and, if he falled to do so, there is a relatively expeditious procedure
for clailming an exemption after levy. Finally, the statute provides for
liability for wrongful attachment where the plaintiff does levy on
exempt property. In short, we believe that the defendant is adequately
protected, and we do not want to impose any additional burdens on the
plaintiff. Accordingly, we sugpest that no changes be made here.
Chapter 5 {commencing with Section 485,010). The State Bar (Ex~

hibkic T - pp. 11-12) sugpgests that a provision be added here which
insures that a copy of the summons and complaint is served on the de-
fendant at a point in time no later than when he is first served with a
writ of attachment. The staff does not think any chanpge is really
necessary. However, we see no objection to this suggestion, and we
believe that it could be best lwmplemented by adding the following sub-
division to Section 488.030.

(c) Where a copy of the summons and complaint has not pre-
viously been served on the defendant, the plaintiff, or his at-
torney of record, shall instruct the levying officer to make such
service at the same time he serves the defendant with a copy of the
wrlt of attachment.

Temporary protective order. Proposed amendments 2 through 6 (Ex~-
hibit II ~ p. 2) submitted by the Credit Associations would eliminate

the prerequisite that a temporary protective order be issued only upon a
showing of need therefor and would require the court in every case where
an order is issued to prohibit any transfer of property (subject to
attachment} otherwise than in the ordinary course of business and pro-
hibit any payment by the defendant of any antecedent debt. The staff
believes that these provisions would be unconstitutional. The impact of
such an order on a business could be devastating, yet the order would be
issued ex parte on no more than the plaintiff's showing of the probable
validity of hils claim., At best, this seems to us to be poor poliley.

See discusslon on pages 726-727 of the Recommendation. As noted above,
we are certaln that the Bar would also oppose such changes. In short,
we believe that the Commission should not accept these proposed amend-

ments.



Section 486.090. The State Bar milstakenly suggests that we do not

permit extension of a protective order where the defendant is granted a
continuance of the hearing. Such an extension is permitted. See Sec~
tion 484.080(b). However, the extension is granted only for the period
of the continuance. It might be better if the extension were for the
longer period suggested by the Bar. That is, the second sentence of
subdivision (b) might better provide:
The effective period of any protective order i1ssued pursuant to
Chapter 6 (commencing with Section 486.010) [may] [shall] be ex-
tended by the court for a perlod ending 10 days after the new
hearing date.
What 1s the Commission's desire?
Section 487.010. The Credit Associations (Exhibit II - p.2 -

amendment 7) propose two changes here. First, they ask that we spe~
cifically refer in subdivision (c)} to "a partner who is individually
liable for a partnership debt.” The staff does not ocbject to the policy
desired; indeed, we think that the Comment to this section (see Recom—
mendation, p. 794) makes thls point clear. However, if we do make the
change proposed, we think that there is some tendency to create an
ambigulty concerning corporate property where a corporation is a part-
ner. In short, we think the recommendation is better drafted the way it
is to accomplish what the Credit Associations want; however, we have no
strong objection to the change.
Second, they ask that subdivision f{c¢) be revised to add the fol-

lowing underlined provision:

487.010. The following property is subject to attachment:

* * & # *

{c) Where the defendant is an individual engaged in a trade,
business, or profession . . . all of his real property and all of
his following property if it is used or held for use in the de-
fendant's trade, business, or profession or 1f property of that
type then owned was reflected in any financial statement furnished
to the plaintiff for the purpose of cbtalning credit : [then
follows a 1ist of mostly commercial-type assets].




The proposed amendment makes subject to attachment certain property not
used or held for use in the defendant's business or profession. In some
cases, this could substantially broaden the reach of the statute. It is
a provision that is not found in existing law. Moreover, the amendment
is not limited to property actually listed in the financial statement or
property which was relied upon In extending credit. On the other hand,
the types of property listed in paragraphs (1) through (10} of subdivi-
sion {(c) tend to exclude property which might be considered a necessity.
The staff has no very strong feelings on the subject. We think that it
could be something of a trap for the defendant but, as noted, it would
not subject consumer goods to attachment. We assume Mr. Marsh will
state his case for this amendment, and the Commission can then take what
action it thinks is best.

Section 488.100 (proposed). The Credit Assoclations propose that a
new Section 488.100 be added. See Exhibit II ~ p. 3 - amendment 8. The

staff believes that the proposed section is both unnecessary and undesir-
able. The statute now specifles exactly what is required to make a
valid levy and what acts create a liem valid agalnst subsequent trans-
ferees. At best, the proposed section would be redundant. At worst,
the section would create a conflict with those provisions which limit
the effectiveness of a levy in certain situations. See Sections 488.350
(levy on motor vehicle does not affect certain bona fide purchasers),
488.380 (levy on chattel paper does not affect account debtor until
service of notice of attachment), 488.400 (obligoer credited with good
faith payments made on attached negotiable instrument). In short, the
staff opposes the suggested change. Moreover, we are at a loss to
suggest any alternative without knowing what has wmotivated the proposal.
Perhaps something can be worked cut at the meeting.

Section 488.350. The State Bar (Exhibit I - pp. 12-13) merely

notes a disparity between the time for service on a legal owner of a
motor vehilcle and on other third persons. We cannot recall the reason,
if any, for the disparity. However, we are not inclined to make any

change here, especially since the Bar does not suggest that we do so.
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Section 488.360. We have eliminated the solwvency test (subdivision

(b) (1)) which the Bar strongly opposed. See Exhibit I - pp. 13-14.
They also suggest that the statute or Comment contain detail as te the
method of collection on credit card purchases, The cousensus of the
sherlffs at an earlier meeting was that such detail was not needed by
them and would be undesirable, Hence, we suggest no change be made.

Section 488.410. The Credit Associations (Exhibit II - p.3 -

amendment 9} propose 1n substance that a security which 1s in the
possession of a pledgee or pledpgeholder be attached by service of a copy
of the writ on such person. Such a provision once appeared in an
earlier draft and was deleted by the Commission, in part because it
conflicted with Commercial Code Sectiom 8317. We thought that the
matter was thoroughly argued out before, and we assume that the Com-
mission will not wish to make this change,

Section 488.430. The State Bar (Exhibit I - pp. l4-15) proposes a

change in the method of levy on an interest of g defendant in personal
property belonging to the estate of a decedent. The change would in
effect simply require the clerk of the court, instead of the sheriff, to
serve the personal representative with a copy of the writ. Section
488.430 contlnues the existing law, and we are not persuaded that there
is a very pgood reason to change it. Accordingly, we suggest no change
be made. On the other hand, if you wish to accommodate the Bar here, we
have no objection to the language set forth on page 15 of Exhibit I ex-
cept that we would break the provision into two sentences on line 8§ by
deleting "and", inserting a period, and capitalizing "the".

Section 489.220. The Bar comments with regard to the plainciff’s

undertaking were made before they were aware of what actlon the Commis-
slon took on this section in November 1973. The Bar's proposal (Exhibit
I ~ p. 16) would be acceptable to the staff if we were starting over
again; however, at this stage, we would prefer not to make any changes
here since we seem to have a provision which is noncontroversial.

Section 490.010. The Credit Assoclations (Exhibit II - p. 3 -

amendment 10} propose that we eliminate as an act constituting wrongful
attachment "the levy of a writ of attachment on property possessing a

value greatly 1o excess of the amount of the plaintiff's wvalid claim



except where the plaintiff shows that he reasonably belleved that all
other property of the defendant was exempt from attachment.” The staff
simply believes that there should be liability in this instance. Hever=-
theless, the provision does represent an extension of 1liabilicy for
wrongful attachment, and this provision is not essential to the bill
since 1liability in such a case can often be based on an abuse of process
theory. What is the Commission's desire?

Section 490.020, The Credit Associations (Exhibit IT - p. 3 =

amendments !l and 12) propose two changes here. First, elimination of
the modifying phrase "whether direct or consequential” from the provi-
sion which makes the plaintiff liable for all damages proximately caused
to the defendant by a wrongful attachment. The staff would prefer to
keep this phrase because it wight help to avold a judiclal interpreta~
tion which would limit the defendant's damages. BSee Comment to Section
£490.020, Recommendation, p. 841. On the other hand, this 1s a point
which we do not believe is absolutely essential.

The second change proposed would limit the plaintiff's liability
for wrongful attachment to the amount of his undertaking in all casesg=--
not only where he proceeds by way of a noticed hearing. One purpose of
the present distinction is to discourage the use of the ex parte pro-
cedure, On the other hand, you will recall that Secticn 48%.220 permits
the defendant to move to have the plaintiff's undertaking increased
where he can show that the probable recovery for wrongful attachment
exceeds the amount of the current undertaking. In short, here again we
prefer what we have but believe that what we have 1s not absolutely
essential,

Sections 490.030 and 490,050. The Credit Assoclations (Exhibit

Il - p. 3 ~ amendwents 13 and 14) propose that we eliminate the noticed
motion procedure for recovery of damages for wrongful attachment. The
staff strongly suggests that this propesal be rejected, We see abso=-
lutely no reason to require a defendant to bear the expense and to await
the outcome of another independent action to recover damages agalnst the
plaintiff where his property has been wrongfully attached. Such a pro-
cedure seems particularly anomalous when one realizes that the liabliity
of the surety under existing law (Code Civ. Proc. § 1058a) can be en-

forced by motion. In most cases, we assume that the defendant will



simply pursue the surety: however, where the surety appears to have in-
sufficient assets or the plaintiff's liability is greater than that of
the surety, we belleve that the defendant should have the same expedi-
tious motion procedure available to him. In short, we hope that the
Commission will resist any change here.

Nonresident attachment. The Bar (Exhibit I -~ pp. 16-17) makes two

suggestions here. The first deals with service of the summons and
complaint. If Section 488.030 is revised in the manner presented above,
the problem will be taken care of. The second suggestion 1s that Sec-
tions 492.070(c) and 492.080 are redundant. We do not understand this
comment although we readily concede that Section 492,080 is generally
meaningless because Section 492.040 permits levy on just about any
property, In short, we believe that no change is necessary; however, it
1s possible that the statute would be clearer if Sectlon 462,080 were
deleted and subdivision (c) of Section 492.070 were revised to provide:
{c) A description of the property to be attached under the
writ of attachment, and a statewent that the plaintiff is inforwmed
and believes that such property is subject to attachment pursuant

to Section 492.040. The description shall satisfy the requirements
of Section 484.020.

What action, if any, does the Commission wish to take?

Respectfully submitted,

Jack I. Hortonm
Assistant Executive Secretary
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Memorandum Th-16 EXHIBIT 1

THE STATE BAR OF CALIFORNIA

1210 K STREET
SACRAMENTO, CALIFORNIA 05814
TELEPHONE (916) 444.2762

Office of the Legisiative Representative | March 11, 1374

Honorable Alister McAlister v
Twenty-fifth Assembly District
4134 State Capitol

Sacramento, Ca. 95814

Re: Assembly Bill 2948
"Dear Mr. MchAlister:

The Board of Governors of the State Bar of California has reviewed
your Assembly Bill 2948, relating to prejudgment attachment, and
has determined that it must oppose the legislation unless it is
amended in three particulars, and has determined to seek other
amendments in the bill.

In doing so, the Board of Governors considered, and approved, a
report from the State Bar's Ad hoc Committee on Attachments, a copy
of which is enclosed. You will note that the report discusses two
proposals of the California Law Revision Commission, but is pri-
marily directed to the Commission's proposal regarding prejudgment
attachment which is incorporated in your A.B. 2948.

_ The three areas of primary concern to the State Bar, which must be

! corrected in order to remove its opposition, relate to 1) Judicial
Duties, discussed at page 2 of the committee's report, 2} Issuance
of the Right to Attach Order, discussed at page 6, and 3) Release
of Attached Property, discussed at page 13. I hope you will give
consideration to the amendments suggested on these three points, as
well as the other improvements suggested by our committee, and
afford us an opportunity to work with you as well as the representa-

; tives of the Law Revision Commission, so that we might be in a
position to endorse the legislation. As you will note from our
committee's report, we have engaged in dialogue with the Law Revision
Commission, and, although thev have not yet seen fit to incorporate
all of our suggestions, I am hopeful that these limited matters of
disagreement can be resolved.

We will be pleased to discuss this legislation further, at your con-

venience.
Sincergly yours,
Afgfg ) , -
s S A T i
3 SP i o S it A ool
b Legislative Representative

cei{w/enc, }: Mr., Demoully
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INTRODUCTION
The’Ad Hoc Committee on Attachments met in San Francisco
on December 1, 1973. All members of the committee were present.
The major purpose of the meeﬁing was to report on the
recommendation that the Law Revision Commission {LRC) has fecently
made regarding "Prejudgment Attachment." The most recent draft of

o

this recommendation is dated December, 1973. The LRC's proposal
regarding "Enforcement of Sister State Money Judgments" was also

1Y

discussed.
ACTIONS TAKEN

I. PREJUDGMENT ATTACHMENT.
While the LRC and this committee have been considering

the attachment law for some time, we have not previously requested
that the Board of Governors act on the proposed law,-since the
proposal was not complete, |

However, in Exhibit A of this committee‘g report to the
Board dated January 8, 1973 many areas of difficulty were ocutlined.
fhe information regarding those areas was furnished to the LRC and
many of the suggestions were adopted. Others were rejected for reasons
that appear reascnable and satisfactory; but certain areas of concern
are unresolved. 2As a result, this committee‘recommends that the LRC
proposal be "opposed" unless three specific changes are made. These
thfee critical areas are: Judicial Duties, Paragraph A (page 2} below:;
Issuance of the Right to Attach Order, Paragraph D (page 6) below; and
Obtaining Release of Attached Property, Paragraph L (page 13) below.

In addition, dther areas of concern are noted below, but
they are not deemed to be serious enough to warrant opposition to
the LRC proposal.

This appears to be an appropriate time for Board action,



since the wo?k of the LRC seems to be virtually complete, It has
suggested a statute of some length (138 sections, not including
conforming changes), which appears to answer most questions that
may be raised in the field of attachments. In general, the statute
will only perﬁit attachments when a contract arises out of "conduct

-

of a trade, busineés or profession” by the defendant, See §483.010,
(All section and‘;hapter references are to the December, 1973
proposal, unless otherwise stated.) Procedures for noticed and
ex parte issuance of orders regarding the "right t» attach,” and
the "right to a writ of attachment” are provided (chapters 4 and 5),
and a prpcedure for obtaining a protective order.is also set forth
{chapter 6). The type of property subject to attachment and the
method of making the levy are also detailed (chapters 7 and 8.)

As implied abowe, the committee generally favors the LRC
proposal, but feels that certain portions of that proposal should
be changed. Those specific changes will now be discussed. -

A. Judicial duties,--Section 482.060 declares that the

duties to be performed under this proposal are "subordinate judiecial
duties within the meaning of §22 of Article VI 6f the California 
Constitution." As the LRC comment indicates, this allows the
duties to be turned over to gommissioners.

Your committee has consistently opposed this kind of
provision. See, for example, this committee's report of January
8, 1973, regarding claim and delivery. It should be mentioned that
the Board opposed this sort of provision in the claim, and delivery
law, but the legislature still adopted it for claim and delivery
puréoses. See, CCP §516,040.

The area of prejudgmenf remedies is extremely important

L T



and serious. This is even more true in attachment than it is in
claim and delivery, for in the former case the plaintiff is attempt-
ing to obtain security in property that is not his in the first
instance, whereas in claim and delivery the plaintiff at least

- asserts an initial right to the property in question,

The attachment hearing will include many technical and
important issues. 1In effect, it can be expected to be a mini-
trial where the judicial officer must determine nct only that the
plaintiff has established a prima facie case, but also that,considering
the "relative merits of the positions of the respective parties",
the plaintiff will probably prevail. [See LRC Comment to §481.190.]
Determinations as to exemptions must also be made. In short,
while these hearings will not decide the merits of the case as
a matter of law {Sections.484.100 and 484.110], they may well be-
come the practical eéuivalent of that, especially since the seizure
of the defendant’'s property will follow.

The only justification for calling these duties “subor-z
dinate" would seem to be economy in the use of judges, but this
committee feels that such economy is more than outwieghed by the
novelty of the questions that must be decided and by the impo?tance

of the judicial determinations involved.

Conclusion I.——Sgction 482.060 should be stricken, or
redrafted to make it clear that the duties are not “subordinate
judicial duties." The committee recommends that the State Bar
. oppose the enactment of the proposed statute, if this change 1is
"not made. It is noted that this change would not ;reclude the

parties from stipulating to a hearing by an individual who is not



a judge.
B. Right to Attachment.--Section 483.010 describes the

types of claims for which attachment is allowed. Basically, those
are,ciaims amounting to an aggregate of $500.00 or more and arising
out of the conduct of a trade, business or profession. However,

it also precludes the granﬁing of an attachment to a plaintiff who
has any other form of security, including any “statutory, common
law or equitable" lien; and further declares that if a plaintiff
nad such security, but it has become valueless through an "act" of
the plaintiff, no attachment can issue.

This committee assumes that the "valueless" provision is not
intended to cover the situation where a person with a pOSSESéory lien
(see, e.g., Civil Code §§3046 et éeq) has permitted the defendant
to take the goods in questioh with him. If that were the law, then
every person with a pOS;ible lien of this:type would be induced
to keep physical possession of the goods rather than allowing
removal upon the defendant's promises to pay, etc. [We do not at
this point reflect on the question of whether such liens are con-
stitutional.] This would not be in the best interest of the vast
| majority Qf people, who pay their bills regularly, but not
necessarily on a C.0.D. basis. It is assumed that relihquishment
of such a lien will not be deemed to be an act of the plaintiff that
caused the security to becoﬁe valueless,

However, it would be better if this were clarified by an
appropriate comment, or otherwise.

,

Conclusion II.—--The LRC should make it clear (by comment

or otherwise) that mere relinquishment of these liens (particularly



% i
the statutory possessory liens} under §483.010 will not be an "act" .
g.
that caused the security to become valueless for purposes of that !
section. ‘ ' i

C. Readiness for Hearing. --Section 484.080 requires the

A SRR

court to deny‘the plaintiff's application for a right to attach

order, if he is not ready to proceed on the hearing date, or if
s

he has not yet served tne defendant. ' ;

- A . | - 5

The éommittee does not think this is justified. Pursuant
to §484,.060 the defendant may have Ferved volumincus papers on £he
plaintiff just five days prior to the hearing date, and the
plaintiff may have legitimate reasons to ask for a continuance.
Furthermore, it is possible that he will not have been able to
obtain service on the defendant by the date set for hearing. It
is simply too harsh to reguire that his application be denied in
those circumstances. It is also wasteful, since the plaintiff could,
presumably, file a whole new application proceeding simply to obtain
extra time. No harm ﬁill come to the defendant if a continuance
is allowed, for this is simply the hearing to decide whether an

attachment should issue.

Conclusion III.--Section 484.080({a) should be amended to

read as follows:
At the time set for the hearing, the
plaintiff shall be ready to proceed.:
If the plaintiff is not ready, or if
he has failed to comply with §484.049.
the court may either deny the applica-

tion for the order, or, for good cause



shown, grant the plaintiff a contin-
uance for a reascnable period.

5. Issuance of Right to Attach Order.--Section 484.090

sets forth the determinations to be made by the judicial officer
before a right to attach order is issued,

o

This c0mmit£ee has found it most unfortunate that despite
judicial invitati;£s to bé innovative in the area of prejudgment
remedies, a great deal of effort has been expended in resurrecting
the remedies in a general form that 1s very similar to the old forms.
If nothing else, the court should be given authority to
"halance the equities" whenever an attachment is sought. This is
not very different from the requirement of "great and irreparable"
harm that the LRC already suggests when an ex parte order is sought

by the plaintiff, See, ,§§485.010 and 486.010. The following state-

ment regarding claim and delivery, which appears at pages 8 to 9

of the committee's report of January 8, 1973, is alsoc apposite here

{even though attachment presents different problems):

As suggested above, it is believed that equitable
concepts could be of great benefit here. The court
should be given authority to consider the relative
effect on the parties, such as relative harm, the
adequacy of damages as a remedy in the particular case,
and all other factors bearing on the justice of issu-
ing or withholding the order.

It might be said that once "probable validity"
is established all of these concepts are beside the

point., That is not necessarily true., For example,

e



_some have pointed out the difficulties involved where

a creditor has obtained security from a debtor on
account of a loan transaétion, rather than in a purchase
money transaction or the like, If the trend cfrcases
continues, we can expect that almost all repossessions

L

will have to be made after hearing, so that procedures
in t;is particular statue are guite important, This
gives rise to a dilemma. On the one hand, people cught
to be generally able to deal with their property in

any manner that they wish, including giving security
interests in it. ©On the other hand, sophisticated
creditors, who can be expected to have more economic
power and legal help than many debtors, will always

be able to,shape transactions so that they take security
in items that might otherwise even be exempt from
execution. As a practical matter, debtors may not be ,
able to resist this, and a whole new congeries of
abuses could grow up.

If the courts are given the éegquitable power to
decide these cases, by using such concepts as relative
harm -and justice to the parties, the remedy will have
its own internal feedback system, which can adjust for
abuses as they begin to arise.

Conclusion IV.--The committee recommends that the State

Bar oppose enactment of the LRC proposal, unless the following

changes are made:

1. Section 484.030 is amended to read substantially



as follows:
The application shal; be supported by an
affidavit showing ({(a) that the plaintiff
is ehtitled to a judgment on the claim
upeon which the att%phment is based; and
JB} facts bearing upon the relative injury
to both plaintiff and defendant Should the
application be granted or denied, the ability
of the defendant to respond in damayes after
judgment should the application be denied,
and any other facts regarding the eguity and
justice of issuance of a right to attach
order under the circumstances of the case..
2. Sectdion 484.090(a) is amended to read substantially
as follows:
At the hearing, the court shall consider the
showing made by the parties appearing and
shall issue a right to attach order if it finds
all of the fellowing:

(1} The claim upon which the attachment
is based is one upon which an attach-
ment may Ee issued.

{2) The plaintiff has established the
probable wvalidity of the claim upon
which the attachment is based, and
after considering all of the circum-

stances including, but not limited to,



the relative injury to both plain-
tiff and defendant should the
applicatioﬁ be granted or denied,
the ability of the defendant to
‘respond in damages after judgment
should tﬁ; application be denied,
and all other factors that bear on
equity and justice under the cir-
cumstances of the case, the court
finds that the right to attach order
should be made.

{3) The attachment is not sought for a
purpose other than the recovery on the
claim upon which the attachment is

based,

E., Additional Writs.--Sections 484.310 et seq. provide

a procedure whereby a plaintiff, on notice, can apply for additional
writs of attachment.
Sections 485.510 et seg.provide a procedure whereby a

plaintiff, without notice, can apply for additional writs of attach-

ment, when "great or irreparable damage" would occur if the writs
were not so issued,
Sections 484.510 et seq.provide a procedure whereby a

plaintiff, without notice, can apply for additional writs of

attachment, even if no great or irreparable damage is alleged.
The committee does not believe that the separate ex parte

procedures of §§484.510 et seg.and 485.510 et seqg-are necessary or



.
| deéifable. Indeed, all of such ex parte proceedings should re-
quire a showihg of "great or irreparable damage.” This can easily
be accomplished by eliminating §§484.510 through 484.530 and
amending §485.510. |

Conclusion V.--Sections 484.010 through 484.530 should

be stricken, and §485.510 should be amended to read as follows:
At any time after a riéht to attach order
hasobeen issued under either aArticle 1 of
Chapter 4 {commencing with §484.010) or
Article 2 of Chapter 5 {commencing with
§485.210}, the plaintiff may apply for a
writ of attachment under this Article by
filing an application with the court in which
the action is brought.

Conforming changes woulq be needed in §§485.520 and 485.540.

F. Contents of Application for Additional Writs of

Attachment.--Section 484,320 provides the form of application for

additional writs of attachment after the original right to attach
order has been granted. However, 1t does not require that the
plaintiff allege that his claim has not been discharged in bankruptcy
at the time of the application. t should so provide,

Conclusion VI.--Section 484.320 should include a provision

similar to that of §484.020(d), whereby the plaintiff will swear
that his claim has not been discharged, etc., in bankruptcey.

G. Notice of Application and Hearing.--When a plaintiff

initially applies for a writ of attachment, he must give a notice
to the defendant that defendant must respond by five days prior to
the hearing. See, §484.050(d}.

This information .is not provided in the notice of application

fO—



for adéitional writs. It should be,

Conclusion VII.~-Section 484,340(d} should be amended to

read as follows:
If the defendant claims that the property
specified in the application, or a portion
thereof, is exempt*from attachment, he shall
“file with the court a claim of exemption with
respect to the property as provided in §484,350,
not later than five days prior to the date set
for hearing. If he does not do so, the claim
of exemption will be barred in the absence of
a showing of a change in circumstances occurring
after the hearing.

H. Ex Parte Procedure for Cbtaining a Writ of Attachment.--

When a writ of attacﬂﬁent upcon notice is sought, the plaintiff
must serve the defendant with the summons and complaint. Seé,
§484.040(a) .

However, there is no provision for serving the defendant
with_the summons and leomplaint in the ex parte procedure sections,

The committee believes that the defendant is entitled to
be served with these documents at the time he is served with the
writ of attachment, if he is not served before that,

Conclusion VIII.--A section should be added to Chapter 5

of the propbsal, containing the following language, but the committee
does not undertake to fix the exact number of this section or its

placement:

At or before the date of service of the copy

._ll“ L - . © el



"of the writ of attachment on the defendant,
the summons and cowmplaint shall be served
upon the defendant.

I. Expiration of Temporary Protective Order,--Section

486 .090 provides the time of expiration of a temporary protective
order, which has been granted under the provisions of Chapter 6.
The LRC, in an apparent attempt to protect defendants,
has placed an absclute limit of forty days on the order. While
protection of defendants is a worthwhile gocal, this provision
seems to go too far, particularly when cone realizes that the
defendant may cause the hearing on the right to attach order to
be continued. See, §484.,080.
Thus, the committee feels that the court ought te at least
have discretion to extend the'effect cf the temporary order, when

the defendant has obtained a continuance of the hearing.

Conclusion IX.--Section 486.090(a) cught to be amended

to provide that the temporary protective order will expire:
Forty days after the issuance of the order
or, if an earlier date is prescribed by the
court in the order, on such earlier date;
provided, however, if the court grants the
defendant a continuance of the hearing on
plaintiff'*s application for a right to attach
order and writ of attachment, the temporary
protective order may be extended for a period
ending ten days after the new hearing déte.

J. Levies on Motor vehicles and Vessels.--The committee

merely notes that §488.350(b) provides forty~five days to serve a

—fd—
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copy of the writ of attachment on the defendant, but §488.350 (c)
provides thirty days to serve the copy on the legal owner of a
motor vehicle or vessel. Other sections use the forty-five day
period, even for third party service. See, e.g., §488.310(c).
The reason for the different period in §488.350(c) is not clear.

Conclusion X.~--The attentlion of the LRC should be invited

to the dispariéy in the +img limits provided in §488.350(c} and
other sections.

K. . Use of a Keeper.,--Section 488.360(a) permits use of a

keeper. Under the provisions of this section, the keeper is told

that, "payment by check or by a credit card issued by a person other

ﬁhan the defendant shall be deemed the equivalent of a cash payment."
The LRC has indicated that this provision does not present

any difficulties, H?wevér, it has provided a very detailed section

to explain how checks are to be cashed [Section 488.520], while

no provision explaining the method to be used for collecting

credit card purchases is provided. Perhaps the right to paymentr

should be tréated as an account receivable. See, §4B1.030. In

all events, an explanatory section or comment should be provided.

Conclusion XI.--A code section or explanatory comment

should be provided to direct attention to the method of collecting
on credit card purchases, which are made while a keeper is in
possession of the defendant's business. See §488.360(a).

L. o©Obtaining Release of Attached Farm Products and Inven-

tory.~-Section 488.360(b) provides that property attached pursuant
to §5488.360(a} can be released if the defendant shows that it is

"essential for the support of himself and his family,"” and that

-13-



he is solvent,
Nothing in the court decisicnsimplies that a person may
be deprived of assets essential for support, simply because he is

not solvent. See, €.g., Randeone v, Appellate Department, 5 Cal.3d

536, 96 Cal. Rptr. 709, 488 P.2d 13 (1971).

This poin; was raised at an earliier time and the LRC staff
agreed with the cgmmittee. In Memo 73-5 of December 20, 1972, the
LRC staff stated:

The AHC expresses a concern that the staff
also had, and has, with regard to this
section, That is, "necessities" are
"necessities” and Randone would seem to
require the exemption from attachment of
such property whether or not the defendant
is solwverit., However, this thought was re-
jected earlier, and we merely note the AHC's
comment .,

The State Bar should not lend its support to a provision
that is unconstitutional on its face.

Conclusion XII.--The State Bar should oppose the LRC

proposal, if the solvency test set forth in §488.360(b) (1) is not

removed.

M. Attachment of Interest in Estate Property.--Section

488.430 provides a method for attaching the interest of a defendant
in personal property belonging to an estate, It coﬁtinues the
substance of present CCP §561. .
However, that section currently presents problems of

service, that need not be carried over to the new law. There is

-14-



no feasohrto require service on the personal representative of

the estate, when the method of filing creditor’'s claims set forth
in California Probate Code §71C woﬁld work as well. That procedure
should be used here. |

Conclusion XIII.--Section 488.430(a) should be changed

-

to read as follows:

' To attach the interest of a defendant in
personal property belonging to the estate
of a decedent, whether bv testate or in-
testate succession, the levying cfficer
shall file two copies of the writ and the
notice in the cffice of the clerk of the
court in which the estate is being admin-
istered and the clerk shall immediately
deliver, personally or by mail, to the
personal representative, or his attorney,
a copy of the writ and the notice of
attachment.

N. &amount of Undertaking.--The LRC is working with various

possibilities in the area of fixing the undertaking in attachment
matters. See, §489.220 and page 5 of LRC Memo 73-95, dated October
‘25, 1973. The competing considerations are protection of the
defendant's right to damages for wrongful attachment, and avoidance
of the requirement of a bond that is arbitrarily and excessively
high. There are many ways to balance these considerations, and

the committee proposes the one set forth in the following

conclusion.
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Conclusion XIV.--Section 489,220 shouid read as follows:

(a) Except as provided in subdivisions (b}
‘ and {c), the amount of an undertaking
:filed pursuant to this Article shall be
$2,000.00. o

(b} The court, upon applicﬁtion of the plaintiff,
may order filing of an undertaking in an amount
less than the amount provided in subdivision
{a), which undertaking shall not, in any
event, be less than the value of the property
sought to be attached.

{c) If, upon objection to the undertaking, the
court determines that the probable recovery
for wrongful attachment exceeds the amount
of the undertaking, it shall order the amount
of the undertaking increased to the amount it
determines to be the probable recovery for
wrongful attachment if it is ultimately de-
termined that there was a wrongful attachment.

0. Non-Resident Attachment.--Chapter 12 (§§492.010 et seq.)

providés for the attachment of property of a non-resident for the
purpose of obtaining quasi in rem jurisdiction. The committee fully
supports the adoption of this chapter, and only suggests two changes:
{1) a provision requiring service of the summons and complaint on
the defendant should be provided (see, e.g., Conclusion VIII above);:

and (2) §8492.070(c) and 492.080 are redundant.

-16-

o oy e = e 1= = TPV A 3 (e

i mn m v e -



Conclusion XV.--The following changes should be made in

the proposal as it relates to non-resident attachment:
{1) A section should be added, which section should
contain the following language:
At or before the date of service of the
éopy of the writ of attachment on the
defendant, the summons and complaint
shall be served upcon the defendant.
{2) Section 492.070(c} should ke changed to read
as follows, which will eliminate its redundancy with §492.080:
{c) A description of the property to be
attached under the writ of attachment,
includihg plaintiff's estimate of its
fair market value.
II. ENFORCEMENT OF SISTER STATE MONEY JUDGMENTS
The LRC has proposed a simple alternative method for
registering and enforcing money judgments entered in sister states,
This will correct our present "traditional process for enforcing
sister state judgments [which] has been criticized as time consuming
and inefficient." See page 1 of the LRC Recommendation of November,
1373.

Conclusion XVI.~~The State Bar should support the LRC

proposal for enforcement of sister state money judgments.

SUMMARY OF CCONCLUSIONS

The committee recommends that the Board of Governors take

'the following actions regarding the following matters:
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I, Prejudgment attachment:
A. The State Bar should igdicate its opposition to
adoption of the statute, unless the following changes are made:

(1} The statute is amended to make it clear that
the duties are not subordinate judigial duties. (Section 482.060;
Conclusion I, pa%e-3.)

{2} The statute is amended Lo permit the court to
balance equities before granting or refusing a right to attach order.
{Sections 484,030 and 484,090 (a}; Conclusion IV, page 7.)

(3) The solvency factor is removed from the test
for determining whether farm products and inventory of & going
business can be released from attachment. {Section 488.360(b) (1);
Conciusion XITI, page 14.)

B. The following changes should be recommended to the
LRC and the State Bar should seek amendment of the statute if the
LRC does not; but these changes should not be grounds for opposition
to the statute as a whole:

(1) Relinquishment of a lien (particularly a
statutory possesscry lien) should not be an "act" of plaintiff that
precludes attachment. ({Section 483,.010; Conclusion II, page 4.)

(2} The court should have discretion to grant
plaintiff a continuance of the right to attach hearing. (Section
484.080(a}; Conclusion III, page 5.}

{3) The plaintiff should only be grénted an ex parte
writ of attachment when great or irreparable damage would occur if
such writ were not granted. (Sections 484.010 et seq. and 485.510;
Conclusion V, page 10.)

{4) Additional writs should only be granted if

“1€3"
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the plaintiff swears that the claim has not been discharged in
bankruptcy. (Section 484.320:; Conclusion VI, page 10.}

{5) When plaintif£ applies for additional writs
of attachment, the nctice should tell the defendant that he must
respond by five days prior to the hearing. (Section 484,340(3);
Conclusion VII, page li.} “

’ {6} The summons and complaint should be served
upon the defendant at or before the service of the writ of
attachment, even if the writ is issued ex parte. (Chapter 5
Conclusion VIII, page 11.)

(7) The court ought to have discretion to continue
a temporary protective order in effect beyond forty days, when
ﬁhe defendant has obtained continuance of the right to attach
hearing. (Section 486.090{a}; Conclusion IX, page 12.)

(B}JThe attention of the LRC should be invited
to the difference in time limits set forth in §488.350(c) and other
sections. {Conclusion X, page 13.) ]

{9) The method of collecting on credit card
purchases, when a keeper is running a defendant's business, should
be clarified. (Section 488.360({(a); Conclusion XI, page 13.)

{10) The method of attaching a defendant's
interest in personal property of an estate should be simplified.
(Section 4B8.430: Concluéion XITII, page 15.)

{11) A proposed section for determining the amount of
an attaching plaintiff's undertaking should be forwarded to the LRC.
{Section 489.220; Conclusion XIV, page 16.) ‘

(12) The summons and complaint should be served

on the defendant at or before the service of the writ of attachment,



even if the writ is issued to obtain quasi in rem jurisdiction;
and a redundancy should be eliminated ﬁrom the quasi in rem jur-
isdiction chapter. (Chapter 12; Conclusion XV, page 17.}

II. The State Bar should support the LRC proposal regard-
ing Enforcement of Sister State Mone% Judgments,

Dated: - Aﬁéziéqu . eréf;ﬁ;ff, 1973,
T

Respectfully submitted
AD HOC COMMITTEE ON ATTACHMENTS

Nathan Frankel

BEdward N. Jackson

Andrea S. Ordin

Ronald N. Paul

William W. Vaughn

Ferdinand F. Fernandez, Chairman
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Mr. Johrn M. DeMouliy

Executlve Becretary

Callfornia Law Bevislon Cowmrloricn
Sc¢hool of Law

Stanford, Tallfornla 4205

Ee: A, B. 2943

Dear John:

I understand frem Bill Kumli that the Law Revlsion Cormlissilon plans
to meet on May 3, 1974 in Los Anzeles, at which time 1t will further
¢onsider the Attachment 2111, and the Callforniz Credit Associations
have requested that I attend that meeting to discugs with the Com-
mission the oujectlions which i1he Credit Asscclationz have to the
B1ll in 1its present form. These objections relate primarily o
three areas: The restriciions upon the right to obtain a protec-
tive order, the restrlctions upcn the property of an individual
debtor which may be subject to levy and the expansion of the lia-
bllity of a defendant for wrongful attachment.

In order that you and *h“ memnber: of the Commissicen may have an
opportunity fc examine © specific changen whizh the Credlt Assocla-
tions would progose in *ﬁ 5 Biil *o meet the! shjections, I am en-
closing herewlth {'1ftee catm&J o a memorandum setting forth the
amendments to the Bil" h cn would be necgessary in order for the
Credit Assoeciatlons Lo 1a ak 1W te swpport 1t.

EoNpAC
K]

I assume that therc iz no intention %o brlag this Bill to a vote on
the floor of the Azsembly nrior to $he discussion on May 3, 1974 and
that we will be glven ample notize of any sueh scheduled vote.

Slngedely youra,
R .

HM:de ST

Enclosures

¢¢: Members of the Legislat
Credit Managers Ascocls
California

e Commitoes
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1ane o1
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PROPOSED RENDAENTS 70 2.3, NO, 294%
(a5 in=rocucsid Luuuary 3G, 1574
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2. Delete subdivislion (k) &f Section 205,015,
- Y - &
lines 2€ through 30, p. 23
e
orn LG of Jestlon 435,070,

3. Delste sundlvigi:
lines % thrcuzh &, o, 25,
4, Change "(e)" to "{(d}" in lire 7, ©. 2G.

-

Through 37,

N

~
£

Lt

5. Delete Section 486.040, lines

6. Amend Section 486.050, line 38, p. 292 through
line 8, ©. 30 tc read as follo ows :

"486,050. (a) Except as otherwise provided
in Sectlon 43€.060, the temporary protective order
shall prohibit any transler by the defendant of
any cof hils ovroperty irn tnls state subjfect {0 the
levy of a writ of at¢tachnert ctherwise than in
the ordinary course of busiress ancd z2ny payment
by the defendant of any anteocsdent debt.

{b) The order may impose appro-
rriate restricticons on the disgositicn ol the
procesds Trom oany transier 1An tne ardinary course
of business."

7. Amend the introductory portlicen of subdivision
{¢) of Section 487.010, p. 32, _ires 2 through 5, Lo
read as fellows:

"{c) nepre the defendant is

an individual enpeved in 2 trade, business, or

professicn {(includins & pertner who is ndivicually

lizwle for the D&Ttﬂ“ﬁsh debir ail of nis real

proepercy and all of his Lloving p”“ﬁprt7 ir it

is used or haeld for usa | the defendant's srade,

business ar uno*ass ar or 17 or of ujjJ Loy pe

R — (L - s — )

Ining *"ed R



8, Add a2 new Secclon 432,100 at line 28, p. 35,
read as follows:

i . - < -
the levying

I \ S d
o relulrel

TUER, 100, T
officer to zlve ars

-
£ e ey
LhantTar

10. Delete subdivision {
12 through 16, p. E6.

11, Delete line 39, p. 55, and change the comma

perlod at the end of Line 38.

12, In subdivisicn (b} of Bectleon 450,020, put
period after the word "undertakinz'" ia lings 4, n. 57,
delete the remaincer of that subdivision (lines 4-7,

13. Delete Section 430.030, lines & through 27, p. 5

14, Delete lines 1 and ?, o. 58, and change the
+ ord o

;
to a period at the

£90,010, lines

tao a



