
#72 3/21/74 

Memorandum 74-15 

Subject: Study 72 - Liquidated Damages (Senate Bill 1532) 

Attached is a letter from the Chairman of the California Trial Lawyers 

Association Law Revision Committee commenting on the Commission's liquidated 

damages recommendation. 

Also attached are the recommendations of the State Bar Committee on 

Administration of Justice. With one exception, the substance of these recom-

mendations is incorporated into the revised copy of Senate Bill 1532 which is 

attached. The State Bar Committee is favorable to the recommendation; the 

Northern Section supports the bill even if the suggested revisions are not made. 

The only State Bar Committee recommendation we have not incorporated into 

the draft of the bill is the one proposed for Civil Code Section 3319 (page 5 

of Exhibit II--yellow). The additional sentence the Southern Section proposes 

to add to subdivision (a) of Section 3319 is unnecessary in view of the "except 

as otherwise provided" clause that introduces subdivision (a). 

We plan to go through the revised draft of Senate Bill 1532 at the meeting 

so that the amendments approved by the Commission can be made early next week. 

Respectfully submitted, 

John H. DeMoully 
Executive Secretary 
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BRUCE I. CORNBLUM COMMUNITY CINTER 

II t WEST aT. JOHN, SUITE' 310 

SAN ..lOSE, CALIFORNIA •• lla 

February 28, 1974 

California Law lIevision ComIIission 
School of Law 
Stanford. California 94305 

Attention: John B. DeHoully, Executive Secretary 

(408) ........ 0 

leI Study Pertaining to Liquidated Damagea 
(Decelllber 1973) 

Dear HI'. DeMoully: 

I agree absolutely in concept with the policy conaUarationa of 
the study and the rec-.dat1on. It ia not the purpose of thia letter 
to discuss the law per se. I will only. therefore. make briaf coa.ent 
which .. y be helpful to the ComII1ssion. 

Relatiut. to proposed Civil Code 12954.6 my first ~gestion would 
be as follows: In the consumer market relating to the purchaae of ~a. 
it is the vogue of the day for workers and professianal people to take a 
vacation lasting two weeketo a month. Many times the consumer will make 
the monthly payment, go on vacation and not retUl'1l until they sre tech
nically in default on their next payment. to wit. teD to £ifteau day •• 
Obviously, the COD8111,118r doss not want to prepay their next. month'. rent. 
I had a .ituation where I then returned from vacation and received a 
penalty charge. 

It would seem to me equitable that a borrower should be allowed 
"one late payment per year without having incurred a penalty charge." 
Thia would not be prejudicial to the lender becauae if the person is one 
who intenda, for whatever reason, to continue default, this would be 
picked up 0;. the second time around. 

Secondly, I was wondering if under Civil Code 12954.6[d] the 
lender does not add the late payment to the pr1nc1pal and thereafter not 
be able to treat the failure to pay as a "default", whether if the lender 
does not use this procedure it can then cause a foreclosure for the 
"penalty IllllDUDt" where otherwise the borrower has paid all of the prin
cipal, interest and :Impound chargea for that month? You could thua have 
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a default cauai1!.1 the borrower to incur rein.tateMDt curge. where the 
underlying debt f.e a. little &8 $10.00 to $50.00. The borr_ would DOt 
know, or _y want to conteat the charge a. UDree.oaable. It wou1c1 .• _ to 
.. tbat a falr procedure would be for the leader to notify the borr_r 
"if it ia electiDS not- to add.aid GOUDt to principal" aDd will thereby 
cause a default for the lIin:lDal _to Thi., of course, ia .. 8UIII:1q thet 
0D.8 can he.. a default for an aouat equal only to the uapaicl late paJlUDt. 
I believe it .hou1c1 be epal1ec1 out e:l.ther in the .tatute or in the cant 
a. to the .tetu. of en uo.paic1 default IIIIOUDt, whether that would be a 4ebt 
giv:1q riae tq foreclo.ure end, if .0, an oblipt1on on the 1eatler to notify 
the borrower that it will not act in accortlellce witb 12954.6(4) to a4c! to 
princ1pa1 and interee t • . . 

Referriq to Civil Code 13319 (Propoead] the atatute .tart.1 

"Except a. otherwiae provided by .tatute ••• " 

It would appear that this .tatute doe. not in eny way 1IIpair the public 
policy contained in Civil Cocle 13275 .. diacuaead in Profeasor 8weet t • 

atudy, ".95-190. So thet there ia no, confusion on thi. point, I beli_ 
the ~t .hould IIBke referene. to rreedun, Caplan and relatac1 caMII. 

13319 doe. not IIBke any attallPt to define "liquidatad d_sea. It 
Conceptually, a liqu1clated damage clauae faUe between the forfeiture ca ... 
eonattuiq C.C .13275 (Sae .tudy pp.95-1oo) and tbe other extr_ where 
damelea are not in any _y impracticable or extr_ly difficult to fix. As 
.tatad in Profe •• or Sweet'. atudy, ".133-134: 

"Taken together, theee emphui.e that liqu1clation 
will not be permitted 1111811 the actual a_sea 01' 
the anticipated .... ge. can be eo.puted by appli
cation of a well-e.tabli.hed dallBle meaeure that 
can fu1'D1ah a .olution without 81'eat difficult-)'. " 

Thus, by definition theae caBe. would Dot involve the partiea, or 
live riBe to a s:1t-uation where the p.rties have a bona fide reason to 
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"liquidate d_Iee" .e dieCUBead in the recOlllllBtldation pp.1208-1209. 

It therefore appeare to me that CCllllDarc1al Code Section referred 
to ia your reCGMelldation. pale 1207. :La COIIIpleta1y ral89ant and, further. 
"in the body of tbe eta tate" rendere a rel.e-tant criterion. It .... that 
,our propoaed 13319 caD only haVe -1n8 to a draftar aftar he baa 
"analysed" tbe c ml: and the prior exiet1n8 law. In fact. COaerc1al 
Code 12718 as eet forth in Profuaor Sweet'. article, pap 109, .... to 
.. , 1IV4i.,tII:I.Ia& the ~ssion 18 8811n8 in the co IDt to your propoeed 
13319. 

1 believe that C:ln1 Code 13358 (Propoeed) shoQ1d ha.,e epecific 
reference to Civ:l1 Code 13275 per my d:lscuss:lon above. 

BIe/eo 

Verx truly youe. I 

fi'-VM{ {t~L-
BlWCI 1. COIIJIBL1JM. Cba:l.nan 
cal:1.forn1a 'tr1al I.awyen 
Law lev18ion Coaa:I.seion 
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1 Agenda 29.6 - Liquidated Damages 

2 South Approved Amendments to LRC Proposal 

3 ~: LRC proposed language single underlining. 
CAJ Southern Section proposed language 

4 double underlining. 

5 

6 Civil Code 1951.5 (Amended) 

7 SEC. 4. Section 1951.5 of the Civil Code is amended to read: 

8 1951.5. See~!efts-1619-aft~-1611 Section 3319, relating to 

9 

10 

11' 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

liquidated damages, apply applies to a all leases of real -
property, subject to the following: 

~ In,a lease for residential purposes the amount specified 

by the parties as liquidated damages shall be deemed reason~ 

·ab1e and shall meet the requirements of Section 3319. if the 

amount does not exceed the lesser of one-twelfth of the total 

rental provided in the lease. or twice the monthly rental 

rate as of the date of the breach. 

~lf the amount specified by the parties as 1iguidated 
; 

dama,es in a lease for residential purposes is ,reater than 

as provided in Subsection (a), the party seekina to enforce 

the liquidated damages provision must establish that the 

amount was reasonable under the circumstances existinG at the 

23 ~ As used in Subsections (a) and (b), a lease for residen-

24 tial purposes is defined'as a lease of a dwelling for'not 

A2enda 29.6 
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1 more than four families occupied entirely or in part by the 

2 lessee. 

3 

4 Civil Code 2954.6 (New) 

5 SEC. 5. Section 2954.6 is added to the Civil Code, to read: 

6 2954.6. i!l As used in this section: 

7 ill "Late payment charge" means a charge, whether or not 

8 characterized in the loan contract as interest, that is im-

9 posed for late payment of an installment payment due on a 

10 loan secured by a mortgage or deed of trust on real property. 

11 ill "Installment payment" means that portion of a periodic 

12 payment that comprises anyone or more of the following: • 
13 principal. interest, and funds to be allocated to impound 

l4 accounts for property taxes. special assessments, and insur-

15 ance. 

16 ill Except as provided in subdivision (c), a provision in 

17 the loan contract imposing a late payment charge is valid if 

18 it satisfies the requirements of Sections 2954.5 and 3319 

19 afta-all-ethe~-appl!ea51e-p~ey!s!efte-ef-law. 

20 i£l Where each of a malority of the installment payments is 

21 less than five hundred dollars ($500), a provision in the 

22 loan contract imposing a late payment charge is valid if it 

23 satisfies the requirements of Section 2954.5 and both of the 

24 following conditions: 

-2-
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1 ill No late payment charge may be collected on an install-

2 ment payment which is tendered or paid in full within 10 

3 days after its scheduled due' date even though an earlier 

4 maturing installment payment. or a late payment charge on 

5 an earlier installment payment. may not have been paid in 

6 full. For the purposes of this subdivision. an installment 

7 payment shall be considered paid as of the date it is re-

S ceived by the lender and. unless the borrower otherwise di-

9 rects at the time the installment is paid. payments shall be 

10 applied first to current ins,tallment payments and then to 

11 delinquent installment payments. 

12 11l The amount of the late payment charge shall not exceed 

13 10 percent of the amount of principal and interest included 

14 in the installment payment except that. where the amount of 

15 principal and interest included in the installment payment 

16 is less than fifty dollars ($50). a charge not to exceed five 

17 dollars ($5) or 20 percent of the amount of principal and in-

18 ' terest included in the installment payment, whichever is the 

19 lesser amount. may be made. 

20 i2l If the late payment charge referred to in subdivision 

21 (c) is not paid within 40 days from the scheduled due date 

22 

23 

of the delinquent installment payment for which the charge 

was imposed, the lender may. at his option. add the late pay-

24 ment charge to the principal and thereafter charge interest 

-3-
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1 on it at the contract rate. If the lender elects to add the 

2 late payment charge to principal. he cannot thereafter treat 

3 the failure to pay the late payment charge as a default. 

4 The lender, if he exercises said option, shall give written 

5 notice thereof to the borrower within 10 days of exercise of 

6 the option~ 

7 19l This section limits only the obligation of a borrower to 

8 pay a late payment charge. Nothing in this section excuses 

9 or defers the borrower's performance of any other obligation 

10 incurred in the loan transaction. nor does this section iro-, 

11 pair or defer the right of the lender to enforce any other 

12 obligation including but not limited to the right to recover 

13 costs and expenses incurred in any enforcement proceeding 

14 authorized by law. The lender must accept any instalLment 

15 payments made by the borrower and apply such payments as pro-

16 vided herein, but this shall not prevent the lender from ex-

17 ercising his rights to enforce or continue to enforce his 

18 rights against the borrower or the security. 

19 1!l This section does not apply to loans made by a credit 

20 union SUbject to the provisions of Division 5 (commencing 

21 with Section 14000) of the Financial Code, by an industrial 

22 loan company subject to the provisions of Division 7 (com- .. 
23 mencingwith Section 18000) of the Financial Code, or by a 

24 personal property broker subject to the provisions of Division 

-4-



1 9 (commencing with Section 22000) of the Financial Code. 

2 

3 Civil Code 3319 (New) 

4 SEC. 6. Section 3319 is added to the Civil Code, to read: 

5 3319. l!l Except as otherwise provided by statute, a provi-

6 sion in a contract liquidating the damages for breach of a 

7 contractual obligation is valid unless the party seeking to 

8 invalidate the provision establishes that it was unreasonable 

9 under the circumstances existing at the time of the making of 

10 the contract. This section shall not apply to the sale of 

11 consumer goods bought for use primarily for personal, family, 

12 or household purposes. 

13 i2l Subdivision (a) does not apply to provisions included in 

14 public contracts pursuant to Section 14376 or 53069.85 of the 

15 Government Code. 

16 

17 Civil Code 3320 (New) 

18 SEC. 7. Section 3320 is added to the Civil Code, to read: 

19 3320. l!l Subject to subdivision (b), a provision in a con-

20 tract for the sale of real property liquidating the damages 

21 to the vendor if the purchaser fails to satisfy his obliga-

22 

23 

24 

tion to purchase the property is valid only if such provision 

is separately signed or initialed by each party and is valid 

under Section 3319. 

-5-
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1 i£l If the parties to a contract for the sale of real prop-

2 erty provide by a provision separately signed or initialed 

3 by each party that all or any part of a deposit that actually 

4 is made by the purchaser shall constitute liquidated damages 

5 to the vendor if the purchaser fails to satisfy his obliga-

6 tion to purchase the property, the amount so specified by 

7 the parties as liquidated damages shall be deemed to be rea-

8 sonable and valid under Section 3319 if it does not exceed 

9 five percent of the total purchase price in the contract. 

10 If the amount is greater than five percent of the total pur-

11 chase price in the contract, then the party seeking to en-

12 force the liquidated damages provision must show that it is 

13 reasonable. For the purposes of this section, "deposit" 

14 includes but is not limited to a check (including a post-

15 dated check), note, or other evidence of indebtedness. 

16 i£L The validity of the provision for liquidated damages is 

17 determined under subdivision (a) rather than under subdivi-

18 sion (b), and nothing in subdivision (b) affects the validity 

19 of the liquidated damages provision, in each of the following 

20 cases: 

21 i!l Where the amount specified as liquidated damages exceeds 

22 five percent of the total purchase price in the contract. 

23 ~ Where no deposit is made by the purchaser. 

24 III Where the deposit actually made by the purchaser is less 

-6-



1 than the amount specified as liquidated damages in the con-

2 tract. 

3 i£l Nothing in this section affects the validity of any pro-

4 vision in a contract for the sale of real property other than 

5 a provision liquidating the damages to the vendor if the pur-

6 chaser fails to satisfy his obligation to purchase the prop-

7 erty. 

8 ~ This section does not apply to real property sales con-

9 tracts as defined in Section 2985. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 
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AMENDED IN SENATE MARCH 12, 1974 

SENATE BILL No, 1532 

Introduced by Senator Stevens 

January 10, 1974 

An act to repeal Section 10242.5 of thp. BIl.~ine~!U1d. 
Professions Code, ~ fo iUiJend Yecbons T95J.5 and 33I5If of, 

a chon 2954.6, 3319, and 3320 to, and to repeal 
Sections 1670and 1671 of, the Civil Code, AND TO AMEND 
SECTIONS 14376 AND 53069.85 OF THE GOVERNMENT 
CODE, relating to liquidation of damages. 

LEGISLATIVE COUNSEL'S DIGEST 

SB 1532, as amended, Stevens. Liquidated damages. 
Repeals existing provisions relative to the enforcement of 

liquidated damages .provisions in contracts generally and 
provisions regulating late payment charges imposed by real 
estate loan brokers for installments due on loans secured by 
a mortgage or deed of trust on real property. 

Provides that, with noted exceptions, a contractualliquidat
ed damage provision is valid unless party seeking to invalidate 
such provision establishes it was unreasonable under circum
stances existing at the time of the making of the contract. 

Provides for the regulation of both the imposition and the 
amount of a late payment charge that may be imposed for late 
payments of installments on loans secured by mortgage or 
deed of trust on real property. Defines "late payment charge" 
and "installment payment" for the purpose of such regulation 
and provides that loans made by specified lenders are not 
subject to such regulation. Provides that such regulation does 
not excuse or defer the borrower's performance of any other 
obligation under the loan transaction, nor impair or defer 
lender's right to enforce any other obligation under such loan. 

Provides that, subject to specified circumstances, provisions 

2 1532 i!O 15 
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in contracts for the sale of real property liquidating the dam
ages to the vendor if the purchaser fails to satisfy his obligation 
to purchase the real property are valid if such provisions are 
separately signed or initialed by each party and are reasona
ble under the circumstances existing at the time of the mak
ing of the 'contract. Provides that, under specified 
circumstances, if a purchaser's deposit is designated as con
stituting liquidated damages to the vendor in a provision of 
the contract separately signed or initialed by each party, it 
shall be deemed reasonable and valid if it does not exceed a 
specified percentage of the total purchase price in the con
tract. 

Makes certain other conforming changes. 
Vote: majority. Appropriation: no. Fiscal committee: no. 

State-mandated local program: no. 

The people .of the State of California do enact as follows: 

SECTION 1. Section 10242.5 of the Business and 
Professions Code is repealed. 

SEC. 2. Section 1670 of the Civil Code is repealed. 
SEC. 3. Section 1671 of the Civil Code is repealed. 
SEC. 4. Section 1951.5 of the Civil Code is amended to 

read: 
51.5. Section 3319, rela . ated damages, 

applies to Ii iSliS8 rea prop~~ty: 

Sec. 4.5, Sec~Lon 1951.6 ~s added to ~he Civil Code, to read: 

1951.6. (3 l As used in this section, "a lease for reSidential purposes" 

means a lease of a <i>lelling for not ::tore tnan four f8lllilies occupie6. ent irely 

or in part by the lessee. 

(b) In a lease for residential 'purposes, the amount specified by the 

parties as liquidated damages snall be aeemed reasonable and shal.l meet the 

requirements of Section 3319 If the amount does not exceed the lesser of the 

following amounts: 

CL) One -t>le.lt'th of tne total rentai pro~lded in the lease. 

(2) Tl<ice tne lUontnly rental at the rate ~n effect as of tne date of tne 

breach. 

(cl If the SIUOunt spec~fiea by the parties as liquidated damages in a lease 

for reSident"al purposes is g~ter than tne amount specified jn subdivis:lon (b), 

the party seeking to enforce tne liq "iaated damages provis ion must elltablish tnat 



making of tne lease. 

9 SEC. 5. Section 2954.6 is added to the Chil Code, to 
10 read: 
11 2954.6. (a) As used in this ~ection: 
12 (1) "Late payment charge" means a charge, whether 
13 or not characterized in the loan contract as interest, that 
14 is imposed for late payment of an installment payment 
15 due on a loan secured bya mortgage or deed of trust on 
16 real property. 
17 (2) "Installment payment" means that portion of a 
18 periodic payment that comprises anyone or more of the 
19 following: principal, interest, and funds to be allocated to 
20 impound accounts for property taxes, special assessments, 
21 and insurance. 
22 (b) Except as provided in subdivision (c), a provision 
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1 in the loan contract'imposing a late payment charge is 
2 valid if it satisfies the requirements of SectionI2954,5 and 
3 3319, 
4 (c) Where each of a majority of the installment 
5 payments is less than five hundred dollars ($500), a 
6 provision in the loan contract imposing a late payment 
7 charge is valid if it satisfies the requirements of Section 
8 2954.5 and both of the following conditions: 
9 (1) No late payment charge may be collected on an 

10 installment payment which is tendered or paid in full 
11 . within 10 days after its scheduled due date even though. 
12 an earlier ma,turing installment payment, or a late 
13 payment charge on an earlier installment payment, may 
14 not have been paid in full, For the purposes of this 
15 subdivision, an installment payment shall be considered 
16 paid as of the date it is received l-,y the lender and, unless 
17 the borrower otherwise directs at the time the 
18 installment is paid, payments shall be applied first to 
19 current installment payments and then to delinquent 
20 installment payments. 
21 (2) The amount of the late payment charge shall not 
22 exceed 10 percent of the amount of principal and interest 
23 included in the installment payment except that, where 
24 the amount of prinCipal and interest included in the 
25 installment payment is less than fifty dollars ($50), a 
26 charge not to exceed five dollars ($5) or 20 percent of the 
27 amount of principal and interest included in the 
28 installment payment, whichever is the lesser amount, 
29 may be made, 
30 (d) If the late payment charge referred to in 
31 subdivision (c) is not paid within 40 days from the 
32 scheduled due date of the delinquent installment 
33 payment for which the charge was imposed, the lender 
34 may, at his option, add the late payment charge to the 
35 principal and thereafter charge interest on it at the 
36 contract rate. If the lender elec~s to a~d the late.pa~~ent 

'i VA. Itt ",,,.ItV' 
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c~ge to principal, nc snail. 5-'-v<:':: Io.TJ.t.t.en nO';jice f";1.:~ such fact. to t.he borrower 

wi thin i.0 days 01' t,~::.e i::.f:erc i SE' r)~' S Llen t-' _-~£'-:.' t~OJ:l. If i.:.ne 1 ?nder elects to ada the 

late payment') .. 
37 (charge to principal, he cannot thereatte: treat the tallure 
38 to pay the late payment charge as a defau~t. . 
39 (e) This section limits only the ob!lga~!On. of .a 
40 borrower to pay a late payment charge. Nothmg m this 

SB 1532 -4-· 

1 section excuses or defers the borrower's performance of 
2 any olher obligation incurred in the loan transaction, nor 
3 does this section impair or defer the right of the lender 
4 to enforee any other obligation, including, but not 
5 limited to, the right to recover costs and expenses 
6 incurred in any enforcement proceeding author.ized by 

.-::::'--:~:-"",_7~1>l!.aw~. , " 
CThe lender IT.llst accept' a,·,y.,;s '~".L1Y.l,"'. ~ payrnenlOS made oy cne borrower and 

apply such payments as provided in tr.is section, bu'\; 

does not prevent the lender from exercis.Lng 

against the borrower c,r the security, 

8 (f). Thi~ sectio~ does not, apply to loans made by a 
9 credit umon subject to the provisions of Division 5 

10 (commencing with Section 140(0) of the Frnancial Code 
II by an industrial loan company subject to the provisions of 
12 Division 7 (commencing with Section 18000) of the 
13 Financial Code, or by a per:onal property broker subject 
14 to the provisions of Division 9 (commencing with Section 
15 22000) of the Financia,l Code. 
16 SEC. 6. Section 3319 is added to the Civil Code to 
17 read: ' 
18 3319. -fat Except as otherwise provided by statute a 
19 provision in a contract liquidating the damages for 
20 breach of a contractual obiigation is valid unless the party 
21 seeking to invalidate the provision establishes that it was 
22 unreasonable under the circumstances existing at the 
23 time of the making of the contract. 
24 ~ eaadwirli:eft -fat ~ ~ ~ ffl flPB\'iBiBftB 
25 meladed 1ft fltlBlie eB!'ltp~ PIiPSl:Iflftt ffl Seetien ~ BP 
26 /;a969.8/; at tfte CS'lefftffl811t Cade. 



(Ir the amount 

27 SEC. '{. Section 3a2.0 is added to the l..Ivil Gone, to 

28 read: 
29 3320. (a) Subject to subdivision (b), a provision in a 
30 contract for the sale of real property liquidating the 
3l damages to the vendor if the purchaser fails to satisfy his 
32 obligation to purchase the property is valid only if such 
33 provision is separately signed or initialed by each party 
34 and is valid under Section 3319 

- .~-.. -
Spt::Cl;'i.Ld by tne pal .. ·: .... PS 'j. :.ne c;.):lLrtlc'J :..:.3 ~l.ql1 ;1ntea. ds.rnages 

is greater than five pe~ cent Df i.he t:.utai Dl:.renaSe I-,r.Lce '::"r. the CG;ltract, the 

party seeleing to enforce the ~.iqu::_dated c.ar<'lae;es pro~.'..i sien r;:;ust establ::"sh that 

the amount YIlSS reasonable und.er the c:'rCUJ11stal::ces exi.sting at the t:r".e of the 

maKing of the COlitract. 

35 (b) If the parties to' a contract for the sale ot real 
36 property provide by a proviSion separately signed or 
37 initialed by each party that all or any part of a deposit that 
38 actually is made by the purchaser shall constitute 
39 liquidated damages to the vendor if the purchaser fails to 
40 . satisfy his obligation to purchase the property, the 

-5- SB 1532 

1 amount so specified by the parties as liquidated damages 
2 shall be deemed to be reasonable and valid under Section 
3 3319 if it does not exceed five percent of the total 
4 purchase price in the contract. For the purposes of this 
5 section, "deposit" includes but is not limited to a check; 
6 ifteltttHftg ftflBstMter:l dwelt (including a postdated 
7 check), note, or other evidence of indebtedness. 
8 (c) The validity of the provision for liquidated 
9 damages is determined under subdivision (a) rather than 

10 under subdivision (b), and nothing in subdivision (b) 
11 affects the validity of the liquidated damages provision, in 
12 each of the following cases: 
13 (1) Where the amount specified as liquidated 
14 damages exceeds five percent of the total purchase price 
15 in the esfttraets contract. 
16 (2) Where no deposit is made by the purchaser. 
17 (3) Where the deposit actually made by the purchaser 
18 is less than the amount specified as liquidated damages in 
19 the contract. 
20 (d) Nothing in this section affects the validity of any 
21 provision in a contract for the sale of real property other 
22 than a provision liquidating the damages to the vendor if 
23 the purchaser fails to satisfy his obligation to purchase the 
24 property. ' 
25 (e) This section does not apply to real property sales 
26 contracts as defined in Section 2985. 



27 SEC. 8. Section 3358 of t..!-J.e Civil C<!lde is amended to 
28 read: 
29 3358. 1'<othing in this chapter authorizes a person to 
30 recover a greater amount in damage5 for the br'3flch of an 
31 obligation thaI, he could have gained by the full 
32 performance thereof on bo~h sides, except in the cases 
33 specified in the articips on eXf'mplary damages and penal 
34 damages, and in Spf"tlOm 3~] 9. 3320, 3:l39, and 3340. 
35 SEC. 9. Section 14J7fi of'the Co\·ernment Code 'js 
36 amended to reiJd: 
37 14376. Every contrac~ :.brt contain a provision in 
38 regard to the time when the whole or any specified 
39 portion of the work contemplated shall be completed, 
40 and shall provide that for each day compietk"l is delayed 

SB 1532 -6-

1 beyond the specified time, the contractor shall forfeit and 
2 pay to the state a specified sum of money, to be deducted 
3 from any payments due or to become due to the 
4 contractor. A contract for a road project may also provide 
5 for the payment of extra compensation to the contractor, 
6 as a bonus for completion prior to the specified time, such 
7 provision, if used, to be included in the specifications and 
8 to clearly set forth the basis for such payment. Section 
9 3319 of the Civ1l Code does not apply to contract 

10 provisions under thl~' section. 
11 SEC. 10. Section 53069.85 of the Government Code is 
12 amended to read: 
13 53069.85. The legislative body of a city, county or 
14 district m::.y include or cause to be included in contracts 
15 for public projects a provision establishing the time 
16 within which the whole or any specified portion of the 
17 work contemplated shall be completed. The legislative 
18 body may provide that for each day completion is 
19 delayed beyond the specified time, the contractor shall 
20 forfeit and pay to such agency involved a specified sum 
21 of money, to be deducted from any payments due or to 
22 become due to the contractor. A contract for such a 
23 project may also provide for the payment of extra· 
24 compensation to the contractor, as a bonus for 
25 completion prior to the specified time. Such provisions, 
26 if used, shall be included in the specifications upon which 
27 bids are received, which specifications shall clearly set 
28 forth the provisions. Section 3319 of the Civil Code does 
29 not apply to contract provisions under this section. 

o 



REPORT OF SENATE COMMITTEE ON JUDICIARY 
ON SENATE BILL 1532 

In order to indicate more fully ita intent with respect to Senate 

Bill 1532" the Senate CClllllittee on judiciary makes the following report: 

Except for the revised comments set out below, the comments con

tained under the various sections of Senate Bill 1532 aa set out in 

ReeOlllll8tlClaUon .!!!!! Study .2! lli California,!:!!!. Revldon COIIIIIIbdon !!!,

latiSl.~ Lisuidated Damages (December 1973), II Cal. L. Revision Comm'n 

Report. 1201 (1973), reflect the intent of the Senate Committee on Judi

ciary in approving the various provisions of Senate Bl1l 1532. 

Tha following reVised comment, a180 reflect the intent of the Senate 

Committe. ~ Ju4iciary in approving Senate Bill 1532. 

Civil Cocio • 3319 (new) 

Co_spt. Section 3319, providing that a liquidated 
damagea provision is valid unless shown to be unrellSOnable, 
refleoll a policy that favors the use of such provisions. See 
Recommendation and Study ReJstmg to Liquidated Damages, 
11 CAL. L. REviSION CoMM'N REPORTS l201 (1973). 

<11- Section 3319limita the drcumstance5 that 
may be taken into account in the determination of 
rell50nabMmess to those existing "at the time of tbe making of 
the contract." Accordingly, the amount of damages actually 
suffered has no bearing on the validity of the liquidated 
damages provision. The validity of the provision depends upon 
its rellSOnableness at the time the contract was made. To permit 
consideration of the damages actually suffered would defeat 
one of the legitimate purposes of the clause, which is to avoid 
litigation on the damages issue. Contrast COM. CODE § 2718. 

Relevant considerations in the determination whether the 
amount of liquidated ·damages is so high or so low as to be 
unreasonable include but are not limited to such matters as the 
relative equality of the bargaining power of the parties, the 
anticipation of the parties that proof of actual damages would 
be costly or inconvenient, the range of damages that reasonably 
could have been anticipated by the parties, and whether the 
liquidated damages provision is included in a form contract 
provided by one party. Thus, fOl' example, there is little 
likelihood that a specially drafted liquidated damages provision 
in a contract executed by informed parties represented by 
attorneys after proper negotiation would be held invalid under 
Section 3319. On. the other hand, where the liquidation of 



damages provision is in a form contract, the court should 
carefully consider the circumstances existing at the time of the 
making of the contract to assure that the provision does not 
unreasonably benefit the party who prepared the contract. In 
this connection, it should be noted also that nothing in Section 
3319 affects the power of a court to modify or nullify terms in 
a contract of adhesion. See discussion in 1 B. WITKIN, SUMMARY 
OF CALIFORNIA LAw Contracts § 13 at 35-36 (8th ed. 1973). 

To further implement the policy favoring liquidated damages 
provisions, Section 3319 places on the party seeking to avoid the 
provision the burden of pleading and proving that the 
liqUidated damages provision is invalid. 

Section 3319 supersedes former Civil Code Sections 1670 and 
1671. Section 1671 permitted liquidated damages only where 
the actual damages "would be impracticable or extremely 
difficult to fix." This ambiguous limitation failed to provide 
gUidance to the contracting parties and unduly limited the use 

. of liquidated damages provisions. In addition, the courts 
developed a second requirement under Sections 1670 and 
1671-the provision must reflect a "reasonable endeavor" to 
estimate the probable damages. See McCarthy v. Tally, 46 
Cal.2d 577,584, zn P.2d981, 986 (1936); Better Foods MIlts., Inc. 
v. American Dist. Tel. Co., 40 Cal.2d 179, 187,253 P.2d 10, 15 
(1953). Section 3319 does not limit the use of liqUidated 
damages provisions to cases where damages would be difficult 
to fix or where the amount selected by the parties reflects a 
reasonable effort to estimate the probable amount of actual 
damages. Instead, the parties are given considerable leeway to 
determine damages for breach. AD the Circumstances existing 
at the time of the making of the contract are considered 
including but not limited to the relationship the damages 
provided bear to the range of harm that reasonably could be 
anticipated at the time of the making of the contract. 

Instead of prOmising to pay a fixed sum as liqUidated damages 
in case of a breach, a party to a contract may proVide a deposit 
as security for the performance of his contractual obligations, to 
be forfeited in case of a breach. If the parties intend that the 
deposit be liquidated damages for breach of a cOntractual 
obligation, the question whether the deposit may be retlifued in 
case of breach is determined just as if the amount deposited 
were promised instead of deposited, and the standard provided 
in Section 3319 controls this determination. But see, e.g., Section 
3320. On the other hand, the deposit may be nothing more than 
a fund to secure the payment of actual damages if any are 
recovered; and, in such case, the deposit is not considered as 
liquidated dainages. See CIVIL CoDE 4 1950.5 (payment or 
deposit to secure performance of rental agreement). Compare 
CIVIL CODE § 1951.5 (liquidation of damages authorized in real 
property lease). 



The introductory clause makes clear that Sec
tion 3319 does not affect the statutes that govern 
liquidation of damages for breach of certain types of contracts. 
Eg., COM. CODE § 2718. For late payment charge provisions, 
see, e.g., CIviL CODE §§ 1803.6 (retail installment sales), 2954.6 
(real estate loans), 2982 (automobile sales finance) ; FIN. CoDE 
§§ 14852 (credit unions), 18667 (a) (5) and 18934 (industrial loan 
companies),22480 (personal property brokers); Govr. CODE 
§ 54348 (services of local agency enterprise). These other 
statutes-not Section 3319-govern the situations to which they 
apply. Of course, where there are exceptions to the coverage of 
some provision governing liquidated damages in certain types 
of contracts, Section 331g,does apply. Eg., FIN. CoDE §§ 18649 
and 18669.2 (exceptions to Section 18667),22053 (exception to 
Section 22480). Compare Section 3320 (b) , which establishes an 
amount of earnest money deposit that is deemed to satisfy 
Section 3319 but does not preclude the parties from providing 
for a different amount of deposit if such amount satisfies the 
requirements of Section 3319. Government Code Sections 14376 
(requiring state public works contract to contain a charge for 
late completion) and 53069.85 (allOwing cities, counties, and 
districts to include charge for late completion in contract) 
remain unaffected by Section 3319; this haa been made 
clear by adding an express statement to that effect 
in Section 14376 or ;3069.8;. 

Civil Code § 3320 (new) 

Comment. Section 3320 makes clear that the parties to a 
contract to purchase real property may provide for liquidated 
damages for the buyer's failure to satisfy his obligation to 
purchase the property. Such a provision is valid if separately 
signed or initialed by the parties "unless the party seeking to 
invalidate the prOvision establishes that it was unreasonable 
under the circumstances existing at the time of the making of 
the contract" (Section 3319): but, where the 8IIlOUlIt 
specified as liquidated damages is greater than five 
percent of the total purchase price, the burden is 
on the party seeking to enforce the liquidated damages 
provision to establish the reasonableness of euch 
amount. 

Subdivision (b) is included to avoid dispute in a case where 
an "earnest money" deposit has been made an~ the amount 
specified as liquidated damages does not exceed the 
five-percent limitation. 

Subdivision (c) makes clear that subdivision (b) does not 
preclude the parties from providing for liquidated damages 
under subdivision (a) where no "earnest money" deposit is 
made or where the deposit is less than the damages specified in 
the contract; nor does subdivision (b) preclude the parties from 
providing that an amount in excess of the five-percent 
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limitation shall constitute liquidated damages. In these cases, 
the validity of the provision for liquidated damages is 
determined under subdivision (a). 

Subdivision (d) makes clear, for example, that Section 3320 
does not deal with the validity of a provision giving the buyer 
a right to recover liquidated damages; the validity of such a 
provision or any other provision not covered by subdivision (a) 
or (b) of Section 3320 is determined under Section 3319. 

Subdivision (e) makes clear that liquidated damages 
provisions in real property sales con tracts (commonly called 
installment land contracts) as defined in Section 2985 are not 
governed by Section 3320. 
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