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Memorandum 74-13 

Subject: Study 63 - Evidence Code (Section 1223) 

Attached is a letter from Judge Homer H. Bell concerning Evidence 

Code Section 1223, which provides: 

1223. l Evidence of a statement 
offered against a party is not made inadmissible by the hearsay rule 
if: 

(a) The statement was made by the declarant while participating 
in a conspiracy to commit a crime or civil wrong and in furtherance 
of the objective of that conspiracy; 

(b) The statement was made prior to 0,' during the time that the 
party was participating in that conspiracy; and 

(c) The evidence is offered either after admission of evidence 
sufficient to sustain a finding of the facts specified in subdivisions (a) 
and (b) or, in the court's discretion as to the order of proof, subject 
to the admission of such evidence. 

Judge Bell suggests two revisions of Section 1223 to make more 

evidence admissible: 

The first • • • consists of the elimination of the limitation 
contained in the words "in furtherance of". The second is • . . that 
evidence of statements of a co-conspirator may be used by the tryer 
of fact not only to show what was said or done in furtherance of the 
conspiracy, but also to establish the conspiratorial agreement 
itself •.•• 

Respectfully submitted, 

John H. DeMoully 
Executive Secretary 
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12710 NORWAU BOULEVARD 

"'OAWALk, CALIFORNIA 80 •• 0 

CHAM BE.RS 0' 
HOMER M. SE.U.,.JUDGIE 

Calltornia '-W Revl.lon Co.al •• 10n 
Sobool ot Lew 
Stantord UnlYeralty 
Itantord# Ca. 94305 

TELEPHONE 
(213) 888-1825 

773 .... 870 

Attentlon: Jobn D. Ml11er, Chllr.an 
• . . 

near- Mr. MUllr: 

Re: :lYldlnoe Cod. SecUon 1223 

()\O.r tbl Y .. N I blY. carri.d on • ."It.tenUal .. out ot 
oorre.pondeno. witb your Coal1110nand ha .... d. a to ...... t1ona 
tor your ooaaid.raUon, to whlob your .pok .... n. hi. indloated I 
taYol'lU, Maotion. ot oCNra.# ln acae laataneel, it Wli 'XPlained 
to •• that on .0.. ot tbl It ... your co.altt •• wal not 7et •• bed~ed 
to take "P tbe partloal.r .ab" .. t .. tt.r. 

'!'he PlIrpoa.ot tbl1 l.tter 1, to MOoa.ad to yow .U .. -
tion th. wln furtberano. ot- provllion ot Bvlden.. Cod. 1223, 
Mlatlns to .0Mplra.y. __ .... 

A1thOUlh I apent I .1"01' portlon ot ., ,ilht , .. ra a. 
a tad'l'll attorney. proa.O\IUns oonaplr.o, .••••• lf1Nt in the 
Antltraat Biyl110n and lat.r ln tbe Vnlted Stlt.1 Attorney" 
ottlol) I tCNnd that ln a 4-1/2 .ontb .oMpil'loy trial ow.r whioh 
I prealded, I w •• oo.pelled to do even tartber rea .. roh. Allons 
otber thine', I .n.ountlred t .. provl.1onl ot :lYldeno. Code 
S.otioll1223 whioh purport. to .body tbe oa •• llw pelWlttlne 
the. a .. l'.lon ot oertlln ,tat ... nt. a,alnat a _.b.r ot a coaaplraoy 
in .pitl ot the hearaay rull. 

Pol' thl paat two Y.lra I hav. bien a .. blr ot the 
Llel.1atl .. C_ltt .. of thl Lo, Ans.l., Superior Court. Le.t 
y .. r I WI' chalraall ot a .ub-cDamlttee a •• lined to reoo.aend 
oodl ohane" or 14dltioM. I 0 ••• up wlth Ipprox1llahlY 34 ot lIT 
own. '!'hla y.ar I haYI b .. n Ippolnted ohalraln ot thl LeSlalattYI 
Coaltt .. # .nd It bl' oooarrelt to .1, aa Will al to ,eveNl .. b.N 
ot lIT coaaltt.1 that I .,tabll.h oontact wlth ya. tor whatever 
cooplNtlon or a.ll.tanol WI .., b. Ibll to lind .. oh othlr. M1 
lau.,tlon tor thl _rev_nt ot B. C. 1223 1. 'It torth below: 

Whl1. I concldl tbat tb.re 11 • aon'1derlbll a_~t ot 
oa.1 1 •• I"PPortlne the laDP-III ln lub-pare,~pb (a): wblOh "",1rel 
tbat tbe atat ... nt. be .ad.-1n r.rtblranol otNthl obJeot1vI ot thlt 
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COMP1rac)"", I all convinclKt that both that code aection and the 
eleclalone upon which 1t is based are unduly restr1ctive. ~he 
Model Code and Uniform Rules reject thia limitation and allow 
declarationa -relevant to the plan or ita aubJect-matter-, See 
W1tkin, Caltf. Bvldence(2d.Bd}. p.493. A 521. 

, To ellminate all of the worda apoken by the co-conaplra-
tora d~ng the tim. that they werecerr,ylng out the conaplrac7 
ex.ept tho.e worda whlcb were 6in furtberance OfR the cOMplraoy 
would virtually lIake their converaeUona uninte1l1g1ble, ~ke aD,Y 
stat .. ant and censor subatantlal portion. ot it, and you wl11 let 
a ,arbled, unintelligible, and probably mlalead1ns verbal realdue 
aa e reault •. Thls narrow limitation overlooka the tlct that the 
proaeoutloQ in a con.piraoy caae muet sbow much .ore than the 
worda or leta, wblch aotually were uttered or'pertor-ad -In fur
therance otR the conspiracy. POI' example, allong otner tblnsa, 
the proaeoutlon .ust abow the folloWing: 

That eacb defendant KNBW the nature of tbe aota 
thlt were taklng plaoe, or were planned. 

Thlt tbe derendants eaoh had a SPBCIPIC IWrBHf. 

'!'hat eacb derendant AQRDD or ACQUUSCBD ln th. 
act. or tbe plan. ot the others. 

That hls atat.ents, or a11ence, gave aOile de,ree 
ot encouragement to the otbers, even though the 
statements Involved .ere not them.elve. atrlot17 
"1n furtheranoe ot" tbe conap1racy.--'lfOr eXI.,l., 
a member of the group aita in a group whil. th. 
existenc., the methOda, and the preceding and 
ourrent activltlea at the group are d1.cu.sad, Ind 
the member In que.tlon goes along trOll dl7 to dlY 
wlth the group, particlpatlng 1n aOile ot 1ta aotlvi
tle •• Such conversat10ns,would be properly admltted 
for seversl relsons. In additlon to tho ••• ent1oned 
.bove,lt would sbow that the actlvltlea ot tbe 
group and 1t. purpoaes were ItJ.FoAI.. and would d1a
pel the contentlon that the aotlvitie. were eitber 
legal, or that tho:! defendant involved believed thell 
to be legal. 

Moreover, general, and aeemlnglY 1nnoououe conver.a
tiona ot the consplratora form a .atrtx ror the 
1ncr1M1nat1ng atatementa end the atatement. wh10b are 
actually In turtheranoe of the consp1raoy, whioh -
cauee tbese otherw1ae laolated .tet ... nta to beaoae 
Intelllglble, and have mean1ng. 

Thua I would suggeat that some study be glven to the 
poaaib111ty ot broaden1ng the condlt10ns under wblah otherw1 .. heer
•• y atat.ents could be admltted agalnst co-conaplrators. stat_nt • 
• uch a. thoae above are not all Rt'n furtberance ot· the oonaplraoy, 
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but certainly fo~ a relevant and integrat.d part of the conv.r
s.Uon •• and .bove .11 constitute some of the el ... nts which the 
proa.cution lIust prove. ~h. l.nguage from the Model Cod. and 
Unitol'lll Rul •• Cited .bove, lIightbe 1O.d to rectif,. th. con-
.trictive lancuage of 1223. . 

I think 11223 alao faU. to recognize that th.re are two 
pha •• a in a conspirac,. trial, insof.r a. the .dll1 •• ion of the 
st.t ... nt. ot co-conspiretora agalnst other co-conspirator. i. 
conoern.d. S.ction 1223 provide. tor the activ.tion of the .action 
para1tting .uch .dm1.s10n ot .tet ... at •• ith.r b,. the prior .dBi •• lon 
of evld.nce • .tfial.nt to s .. tain the f1nding. ot tact. specifi.a in 
sub-dlvision (a) and (b), or ln the courtaa diacretion aa to the 
order ot proof, aubj.ct to the aub.e~nt or concurrent edBission 
of such evidence. IS •• aub-a.ction (c)]. In otb.rworda, wban 
ther.e 1s wh.t allounta to • prilll8 r.cia ahowing, either to th. 
aeti.t.ction ot the court or of the jury. depending upon wbiob 
.pproach ia uaed, the atat .. enta b.cOlle adlli.allale. But wbat i. 
no~.ll1' overlooked i. the fact that att.r thia point i. re.ched, 
.uoh at.t.ant. of co-conspirator ••• ,. now b. Used to prove the 

1T,~i~re(8ee people v. OOldbare; 152 Cal.App.(2d) 562 
~ . the cou~ .a,.. in p.~, -when an .gre ... nt ia 

not in writing, p.rol evidence ia .dlli •• ible to prove It. 
cont.nta, and where tb. con.pirac,. we. oral, proot ot the 
conv.rs.tion ot th. part i.. t.nding to .atabliah their 
agre ... nt 1. evid.nc. ot th. v.r;r tact to ba "rov.d .nd ia 
th.retore a part ot the rea s •• ti •. ') (1 don't th!nk that wa.t.-
b •• kat ot 1.,al und.rt.int,. - £!! seat.. - bas .Qytbing to do with 
it. ) . '. 

MY 1I0re recent r •••• roh into this subJ.ct brings out 
both in th. cOlllll.nts to the Mod.l Cod. of Evidenoe and in the 
Ann101 Surve,. of A.ericen law. .a w.ll aa ln the langug. of .011. California c ••••• that our tor.er rul. UDd.r C.C.P. 1870 (b) 
Uled th. lenguSe 'relating to" r.ther than 'ln furtheranca ot.' 
I t.el that th. latar, 1I0re r.strictlve. verbiage 18 undul1 
reatrictive. extremel,. illog1cal, and just pla1n bed. 

'l'bUl, there are two .apect. ot Section 1223 whicb 1I11ht 
be atrengthen.d. '!'be tirst ia d.aoribed above and conaiata ot 
th. e1i.ination ot tb. lillit.tion contained 1n the word. -in 
furtherance ot". '!'he .. cond i8 that a.t forth ln the paragraph 
above, naaa17, th.t evidenoe of stat ... nta of a co-conapirator 
lIa,. beWled b,. the tr)'8r ot tact not only to show what 'wee .aid 
or done in further.nce ot the conapirac7, but .1ao to •• tabllah 
tbe conapiratori.l agre .. ent 1taelt, •• set fortb in Ooldb.rs. 

I t.el that • real contribution to the advano ... nt of 
the la. of conspir.oy could be made b,. the suggested ohang ••• 
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I .1ncerel,y.8ppreaiate this opportunity to expre .. IIY vi .. s to 
you, and I hope that the Co.-1.s1on will ••• · tit to undertake a 
study ot th_. 

Cordially youra, 

• 

~~~S.£l& 
OII.r H~' ...., . . " 

• 

HHBrbb 


