#63 2/26/Th

Memorandum 74.8

Subject: Study 63 - Evidence (Evidence Code Sections 1271 and 1561)

Judge Herbert S. Herlands (Exhibit I) trings to our attention a problem
involving the interplay of Sections 1271 and 1561 of the Evidence Code. You
should read ¥xhibits I and II for an explanation of the problem. The text of
the relevant sections of the Evidance Code is found in Exhibit IIT {green
pages).

Basically the preblem arisas bscause Sectiens 15601566 provide a preca-
dure for asuthenticating a copy of a business record mailed to court pursuesnt
to a subpeens authorizing such malling. Sectien 1271 provides a hearsay
exception for business records. The affidavit of the custodian or other
qualified witness--required under Sections 1560-1566--omits one of the require-
ments for the hearsay exception--proof that "The sources of informatlien and
method and time of preparatien were such as to indicate its trustworthiness.”

Some lawyers apparently assume that the affidavit under Sections 1560-1566
iz sufficient to warrant introduction of the rscords under the hearsay exception
provided by Secticon 1271 without further proef of the trustworthiness of the
records. As Judge Jefferson points out, this is not the case.

The staff can understand that the existing statutory scheme is a pessible
source of confusioh., Morzover, we believe that the situation is onhe that
merits Commission attention and justifies the preparation of a tentative
recommendation, We suggest that the staff prepare a tentative recommendation
to clarify the situation (mlong the lines suggested by Judge Jefferson; see
Exhibit II, paragraph beginning at the bottom of page 2) and present the tenta-

tive recommendation for Commission consideration at a future meeting. We



will solicit the suggestions of Judge Jefferson concerning the form of the

proposed legiglation if the Commission decides to go shezad on this matter.

Respectfully submitted,

John H. DeMoully
Executive Secretary

-Dn



Memo T4-8 EXHIBIT I

Superior ot of the State of California
Cowonty of Grange
Sants Ana, Qalifornia

September- 26, 1973
Qlpanbers of

HERBERT B, HERLANDS

Judge of SBupericr Court

-~

Mr. John H. DeMoully -
Executive Secretary
State of California
Law Revision Commission
School of Law
Stanford, California 94305

Dear Mr, DeMoully:

I think I see a problem involving the interplay of Secticons
1271 and 1561 of the Evidence Code. -

Most lawyers who practice in my Court assume that an
affidavit which sets forth what is contained in subparagraphs
(1), (2), and (3) of Paragraph (a) of Secticon 1561 states a
foundation sufficient to warrant introduction of the subpoenaed
records under Section 1271. It seems to me that it probably was
the intention of the Law Revision Commission that an affidavit
complying with Section 1561 would be sufficient to lay the
foundation required by Section 1271. " A careful examination of
the two Sections, however, suggests to me that the affidavit
under 1561 is not sufficient unless additional statements are
added to it.

Section 1271 reguires, inter alia, that a witness qualified
to do so testify to the identity of the record, the mode of its
preparation and the sources of the information. The affidavit
described in Section 1561 refers in the introductory portion of
Paragraph {a)} to a "qualified witness," but the only thing that
he is apparently supposed to be qualified to do is to state that
the records are true copies of the subpoenaed documents and that
they were prepared in the ordinary course of business at or near
the time of the act, condition or event. Nowhere is there a
requirement in Section 1561 that the affiant discuss the identity
of the record, the mode of its preparation and the sources of
the information. Without a sworn statement regarding the sources
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of information and the method of preparation, how can the trial
court make the finding that the records are trustworthy?

I wonder why, when Section 1561 was drafted, it did not
reguire the affidavit to state, with regard to the records
subpoenaed, the facts needed to show compllance with
subparagraphs (a) through (@) of Section 1271. Perhaps
it was because, before the 1969 Amendments, Sectjion 1561
was limited to hospitals; but, even so, I think the Section 1561
affidavit would have been inadequate under the criteria of Section
1271,

If you think this is a matter worthy of the Commission's
attention and want anything further from me on the subject,
please let me know., Meanwhile, I think it is extremely tough
on a lawyer appearing in my Court to find that, although businesses
upon whom he has served subpoenas duces tecum have sent in
records with affidavits complying with Section 1561 of the
Evidence Code, the trial judge will not admit the records for
the reason that the affidavit required by Section 1561 does
not lay the foundation requlred by Section 1271, Of course,
if you think I am wrong in my view, I should appreciate being
enlightened.

With kindest personal regards,
s
Shitocd A Pl —
Herbert 5. Herlands

HSH:m

"cec: Judge Bernard Jefferson
Los Angeles Superior Court



Memo Th-G EXHIBIT II

CHAMBERS QF

Che Superior Gonrt
L8 ANGELES, CALIFORNIA 002

BEANARD 5. JEFFERSON, JUDGE
. TELERFHONE
(213} @25-3414

September 28, 1973

Mr, John H. DeMoully
Executive Secretary
State of Californis

Law Revigion Commiassion
School of Law
Stanford; Californis 94305

Dear Mr. DeMoully:

I have just recsived a copy of Judge Herlands' letter
to you regarding Evidence Code Sections 1271 and 1561, I agree
with Judge Herlands that Sections 1560 through 1566 may lead
some lawyers to believe that copies of business records malled
to the court in accordance with those sections automatically
become admissible in evidence.

Basically, I consider these asections as providing a
method of authenticating an original document and providing an
exception to the best evidence rule. I do not see these sections
as creating an entirely separate hearsay exception for buainess-
record documents produced in compliance with these sections.
Section 1562 deals with the admissibility of a copy of the
business record and the affidavit accompanying such copy malled
to the court. However, Section 1562 provides only that the copy
1s admissible to the extent, and only to the extent, that the
original would be admissible if the custodian had been present
and testiflied to the matter stated in the affidavit regquired by
Section 1561, Perhaps this is the misleading feature of the
sectlon,

As Judge Herlands points out, the affidavit required by
Section 1561 does not provide for any statement complying with
Evidence Code Section 1271(c) that a custodfian or other qualified
witnees testify to the ldentlity of the business record and the
mode of its preparation. The most important part of Section 1271
is this requirement that a qualified witness testify to (1) the
identity of the proffered document as a business record, and (2)
the mode of its preparation. It 1s primarily from such teastimony
that the proponent must satisfy the requirements of Section
1271{d) that the sources of the informatlion contained in the
documnent and the method and time of its preparation were such
as to indicate trustworthinesa.

i £ a0 4



Mr. John H, DeMoully -2~ September 28, 1973

I do not gee how a form-type affidavit could be included
in Section 1561 to satisfy the requirements of Sectlon 1271{c)
and (dl. Sections 1560 through 1566 have value in many situa-
tions in which there is nc dispute about the fact .of the existence
of a document which all parties agree complies with the require-
ments of the buslness-record hearsay exception. These sections
save the time of & custodlan or other witnees coming to court
and producing the original. But in the event an adversary ralses
an objection of insufficlent foundation for the decument to meet
the requirements of the business-records hearsay exceptlon,
compliance with Sectiona 1560 and 1561 does not meet the founda-
tlon required by Sectlon 1271.

"There are many records which are records prepared by
the personnel of a husiness in the ordinary ceurse of business
and are records made in the regular course of busliness. But not
all such records become admissible in evidence under Section 1271.

Thus, many records made by the personnel of a business
and made at or near the time of an act or event do not have the
indicia of trustworthiness because the sources of information
for the facts recorded may well be hearsay from personsg who have
no busineass duty, or other duty, to observe and report accurately
to the personnel of the business who prepare the record. A good
example is a police arreast record., Such a record is made by
police officers aa employees of a police department. Some matters
recorded in such a record may be reliable matters which the police
of ficers have personally observed. But, frequently, such arrest
records include matters reported by citizens and not observed by
the police. Only such portions of the arrest record which con-
atitute the observationa of the police officer employee become
admiesible under Section 1271, Other portions of the arrest
report are lnadmissible becsuse the aources of information are
not such as to indicate trustworthiness.

I diacuss such records in some detail in Section 4.5 of
my California Evidence Benchbook. The illustrations given are
taken from reported cases. Compliance with Sections 1560 and
1561 would not, and should not, make such businesgs records
admissible under the business-records hearsay exceptlion of Sec-
tion 1271. I have not glven any serious conslideration as to how
Sections 1561 and 1562 might be amended to give warning to
attorneys that compllance with these zections does not render
Section 1271 1nogerat1ve. One possible solution would be to
amend Section 1562 to require the proponent of the evidence to
notify adverse parties in writing a certain number of days before
trial that certaln described businesa records would be produced
in accordance with Article 4; that if & foundational objection
to admiasibility 1s to be made, the adverse party must advise the



Mr. John H, DeMoully -3- September 28, 1973

proponent- of this fact in writing so many days before the trial;
that upon belng so advised, the proponent is required to comply
with Sectlon 1271 to obtaln admissibility of the records.

I am convinced, however, that Sections 1561 and 1562
should not be amended so as to weeken the requirements of Sec-
tion 1271. I concur with Judge Herlands that the present wording
of Sections 1561 and 1562 might mislead some attorneys into
belleving that compliance with those sectiona makes a mailed-in
business record automatically admissible in evidence. This should
not be true, however, if an attorney is familiar with Section
1271. He ghould readily percelve that the affidavit required
by Section 1561 doee not include the matter required by Section
1271(c) and that Section 1562 does not dispense with thie require-
ment for admissibility. Any amendment to these sections, if such
is deemed desirable, should, at best, only alert the proponent
that he may be faced with a good objection that the custodian or
other qualified witness is required to testify to the mode of
preparation of the busginess record so that the trial Judge may
make the necessary determination of admlssibllity as required by
Section 1271(c) and (d).

It 1t 1a felt that these sections should he amended, I
shall be glad to give further thought to this matter and recom-
mend appropriate language to achieve the desired result.

Sincerely yours,

BSJ:ks

c¢: Honorable Herbert S. Herlands
Judge of the Superior Court
County of Orange
TGO Civic Center Dr. West
Santa Ana, California 92701



Memo Th-6

EXHIRIT iI1

EVIDENCE CODE PROVISIONS

§ 1271,

Business record. Evidencr of a writing made as a record

of an act, condition, or event is not made inadmissible by the hearsay
rite when offered to prove the act, cdndition, or event ify

{a} The writing was made in the ropular course of a bUSinesﬂ.;_'-
(b)Y The writing was made at or near the time of the act, condi-

tion, or cvent;

(¢} The custodian or other qualified witness tcstlﬁe-: to its iden-

lity and the mode of ifs prepalation;

andd

{d) The sources of information and method angd time of prepa-

ralion were such as to indicate its trustworthiness.

200, § 1271.)

-

{Stats. 1963, c.

Comment--Law Revision Commissien

Section 1271 is the business rce-
ords exception to the hearsay rule,
Evidence Act {Sections 1953¢-1953h
of the Code of Civil Procedure) and
from Rule 63(13) of the Uniform
Rules of Evidence.

Section 1271 requires the judge to
find that the sources of information
and the method and time of prepura-
tion of the record “were such as to
ihidicate its trustworthiness,” TUn-
der the language of Code of Civil
Procedure Section 19631, the judge
tnust determine that the sources of
information and method and time of
preparation “were such as to justify
its admission.” The language of
Section 1271 is more accurate, Jor
the cases hold that admission of a
business record is not justified when
there is no preliminary showing that
the record ia reliable or trustworthy,
E. g., People v. Grayson, 172 Cal
App.2d 372, 341 P.2d B20 (1959
(hotel register rejected because “not
shown to be true and complete™).

“The chief foundation of the spe-
cial reliability of business records
is the requirement that they must be
based upon the firsi-hand observa-
tion of someone whose job it iy to
know the facts recorded. . . .
But if the evidence in the particular
case discloses that the record was
not based upon the report of an in-
formant having the business duty to
observe and report, then the record
i8 not admissible under this excep-
tion, to show the truth of the matter
reported to the recorder.” McCor-
mick, Evidence § 286 at 602 (1854},

It is stated in language taken from
the Uniform Business Records as
as quoted in Maclean v. Cily &
County of San Francisco, 1561 Cal
App2d 138, 143, 311 P.2d 158, 164
(1957;.

Applying this standard, the cases
have rejected a variety of business
records on the ground that they ware
not based on the peraonal knowledge
of the recorder or of someone with a
buginess duty io repert to the re-
corder. Police aecident and areecst
reports are uatally held inadmissible
because they are based on the narra-
tions of persons who have no busi-
ness duty to report to the police.
Maclean v. City & Counly of San
Franciseo, 151 Cal App.2d 133, 311
P24 158 (1957); Hoelv. City of Los
Angeles, 136 Cal App.2d 295, 288 P,
2d 989 (1955). They are admissible,
however, to prove the fact of the ar-
rest. Harrig v. Alcoholic Bev, Con.
Appeais Bid., 212 Cal.App.2d 106, 23
Cal.Bptr. 74 (1963). Similar in-
vestigative reports on the origin of
fires have been held inadmissible be-
cause they were not based on per-
sonal knowledge, Behr v. County of
Santa Cruz, 172 Cal.App.2d 697, 342
P.2d 987 ¢€1959): Harrigan v. Chap-
eron, 118 Cal.App.2d 167, 267 P.2d
716 (1963).

Section 1271 will continue fhe law
developed in these cases that a buasi-
neas report i3 admissible only if the
sources of information and the time
and method of preparation are such
as to indicate its truatworthiness.



§ 1272. Absence of entry In business
ahsence from the records of a business of a
eonditlon, or event is not made inadmissi
offered to prove the Nonoccurrence of
existence of the condition, if;

records. Evidence of the
record of an asserted act,
ble by the hearsay rule when
the act or event, or the non-

o fa) It was the regular course of that business fo make records
ai? 'sur:h acts, conditions, or evernts at or near the time of the act
condilion, or event and to preserve them:; and : S

‘ (b} The sources of information and method and time of prepara-
tion of the records uflth-at busintess were such that the abscnee of a )
:}ficeordt of an act, condition, or event is & trustworthy indication that

act or event did not occur or the condition did i St
1965 <. 299, bk not exisf, (Stats.

Comment—Law Revision Commission

Technically, evidence of the ah-
sence of a record may not be hesar.
say. Section 1272 removes &ny
doubt ihet might otherwise exist
eoncerning the admissibility of such

evidence under the hearsay rule. It
codifies existing case law, People v.
Torres, 201 Cal.App.2d 290, 20 Cal.
Rptr. 816 (1962).

§ 1280. Recomt by public employes. ;Evidence of a writing na&]
as a record of an act, condition, or event is not made inadmissible by’

the hearsay rule when offered to prove the act, condition, or event if:

{a) The writing was made by and within the scope of duty of

a public employee;

{b) The writing was made at or near the time of the act, condi-

tion, or event; and

(¢) The sources of information and method and time of prepara-~
tion were such as to indicate its trustworthiness. (Stats.1965, c. 299,

§ 1280.)

Commeni—Law Revision Cemmisgion

Sectipn 1280 restates the " sub-
stance of and supersedes Scetiens
1920 and 1926 of the Cnda of Civi
Procedurs. Althoeugh Sections 1920
and 1926 declare uneguivocally that
entries in public records are prima
facie evidence of the facts stated,
“it has beer held repratedly that
those sections cannet have oniversal
literal applieation.” Chandler v. Hib-
berd, 165 Cal.App.2d 23, €5, 372 P.2d
133, 149 (1958). In fact, the cases
require the same showing of trust-
worthiness in regard to an officiai
record as ia required under the busi-
nesa records excepltion. Behr .
County of Santa Cruz, 172 Cal App.
2d 697, 342 P.2d 987 (1559); Hoel
v, City of Los Angeles, 136 Cal.App.
24 295, 288 P.2d 989 (1955}, BSee-
tion 1280 continges the law declared
in these casea by explicitiy requiring
the same showing of trustworthiness
that is required in Section 1271. Sece
the Comment to Section 1271

The evidence that is admiasible
unider this section is also admissible

ander Section 1271, the business rec-
erds exception. However, Section
1271 requires a witness to lestify
a5 to the identity of the record and
its mode of preparation in every in-
atance. In contrast, Section 1288, as
does existing law, permits the court
to admit an official record or report
withcut necessarily requiring a wil-
ness to testify as to its identity and
mode of preparation if the court
takes judicial notice or if sufficient
independent evidence shows that the
record or report was prepared in
such & manner ag to assure its trust-
worthiness, See, e, g., People v, Wil-
hams, 64 Cal. 87, 27 Pac. 939 (1883)
{cenaus report admitted, the court
judicially noticing the statutes pre-
acribing the method of preparing the
report); Vallejo ete. R.R. v. Reed
Orchard Co., 169 Cal. 545, 571, 147
Pac. 238, 250 {1915) (statistical re-
port of state agency admitied, the
court judicially noticing the stafu-
tory duty to prepare the report).

-d-



ABTICLE ¢ * * * PRODUCTION GF BUSINES3 REQULDE

Articie heading amended by Slate.1965, . 199, p. 483, § 1.

§ 1560, CompHance with subpoena duces tecum for business records

(%) As used in this article * + *:
(1) “Rosnes” inclndes every kind of husiness deséribed in Section 1270

21 “lteeord” ineludes every kind of resord mapintained by sack a businss

{b) Except as provided in Sectlon 1504, wh‘e.n n rubpocna duces tecum iz served
upon the eastodlan of records or other gualifled witness * * * glf a l_nmjnvss 1p £il
action in whick the * * * businrss iy neither & party nor the place where any
cause of action ig alleped to have wrisen, and siuch subpoend Toquires the produc _
tion of all or any part of the records of the * * * business, it 1s sufficient cow-
pHance therewith if the custpdian or other * * *  gquafificd witness, within five
duys after the recelpt of such subpocoa, delivers by mail or otherwise n frue, legible,
and * * * durable copy * * * of all the records described in such rubpocin
te the clerk of eccurt or to the * * *  judge it there be no clerk or 10 such other
person 8 desceribed In subdivision (2) of Scction 2018 of the Code of Civii Procedure,
together with the affidavit described in Section 1561,

{¢) The copy of the records shall be separately enclosed in an lnuer envelope of
wrapper, sealed, with the title apd number of the actlon, name of witness, and date
of sobpoena cloarly inseribed thereon; the sealed envelope or wrapper shall then
be enclosed in an outer envelope or wrapper, sealed, directad ar follows:

1) 1t the subpoena directs sitendance In coart, to the clerk of such court, or to
the judge thereof if there be no clerk.

2y It the sobpoena ditects attendance at 2 depositton, * " * to the officer
before whom the depoaltion is to be taken, At the plece designnted in the malporns
for the taking of Ow deposition or at bis place of businesa.

(3) In other cases, to the officer, body, or tribune! conducting the bearing, st a
like oddvess,

(d) Unless the partles to the proceeding otherwise agree, or unless the scaled el
velope or wrapper la retorned to & witness who is (o wppear personally, the copy
af the records shall remain sealed wnd ahall be opened only &t the time of trial,
deposition, or other hearing, upon the direction of the judge, oftiecr, hody, or tri-
bunal condneting the proceeding, in the prerence of all parties who have appeared
o person or by counsel at such trial, Geposition, or hesring,  Records which are mot
introduced fn evidence or wequired as part of the record shall be returneé to the
person or entity from whan reseived. T
(Amended by Btate 1000, ¢ 198, p. 464, § 2)

£ 1561, Affidavit soaompunying rauris

(=) The mMs shall be accompanied by the affidavit of the custedian or other
qualificd witndss, statlpg in subatance epeh of the following:

1) * * * The afflunt b= tho duly authurlzed custodian of the pecards or pther
qualifled 1.4.'11;5§§ and has anthority te eertify the records.

21 * * * The copy s 8 trge cepy ol all the records deseribed in the subpoena,
{3 * = * The records were prepared by the personnel of the ¢ * » business

Iﬂ the LE dlnﬂ.rj’ COourse ﬂt usl
Y as at or near th i - -
T . a0 L R X ¢ time 0{ the ﬂ(-tq (,Dﬂdl.

(b) If the * *» * pbysinese hes none of the records described, o only part there-
of, the custediau or other yualified witness shall so state in the sffidavit, and de-

Uver the atfidavit &nd suck records as are aval
560, lable In the manner provided In

fAmended by Stat=1069. . 190, p, 484, § 8)

§ 1562. Admissibility of affidavit and copy of records, The copy
of the records is admissible in evidence ta the same extent as though
the original thereof were offered and the custodian had been present
and testified to the matters stated in the afidavit. The affidavit is
a-dmissible as evidence of the matters stated therein pursuant 1o Sco-
tion 1561 and the matters so stated are presumed true, When more
than one person has knowledge of the facts, more than one affidavit
may be made. The presumption established by this section is a pre-
sumption affecting the burden of producihg evidence. {Stats.1965,
c. 200, § 1562,y . o .

- -



§ 1503 Cos wilasen and mileuge foe o
. 8} This article shall not be iptetpreted to requive temder or paytment of miore
. than one witness f_eg and one mtieage fe: or other churge ubleds thera Is an agree.
metlt to the sontrary. . .
fh} Where thie Unwiness reconde deseribed ln 4 gubpoens lesuned purenant to Section
1580 are patient records of a public or lleettsed hospical or of a physiclan and st
geon, osteopath, or dentist licensed to practice in this state, or a group of such
practitioners, aud the perssual attendance of the custodlan of such records or other

gﬂ_litied_wjtﬁi:sx {s pot required, the solo foe for complying with such subpoena I8
twelve dollaras ($32),

try Wi the personsl sttendance of the custodlan of u record or other qualficd
E_itm'.m»' Is reggulred purgusnt to Section 1584, he shall be entitled tn 20 cents ($0.209
a inile fqr mileage actnally traveled, one way ooly, snd to twelve Jdollars (§12) for
edeh day of Retual attendanee,
{Amended by Stete 1972, ¢ 398, p. —, § L)

§ 1564. Personal attendance of custodian and production of orig-
inal records. . The personal attendance of the custodian or other gual-
ified witness and the production of the original records is required
if the subpoena duces tecumn contains a clause which reads:

“The personal attendance of the custodian or other gualified
witness and the production of the original records is required by this
subpoena. ‘The procedure authorized pursuant to subdivision (b) of
Section 1560, and Sections 1561 and 1562, of the Evidence Code will
not be deemed sufficient compliance with this subpoena.” (Stats.
1965, c. 299, § 1564.)

1585. Servica of mara than ona stbgaens duces tacem:
12 o than one b ducey (14 served o 0, O S
or othier qualified witness * - 7 D e to Section 1664, the witness shall

ther qualibied witness Is reguited pursuant Prpis
‘I]:: ?ie;mm(ll o be the witness of the perly perving the firel sach aubpoens ,

tecum.
(Amended by Stats.1049, <. 199, p. 480, § 4) —

of more than one subpoena duces tecum. If more
Mifﬁpxmms tecum is_served upon the custodian of records
or other qualified witness from a hospital and the per_sonal attendance
of the custodian or other qualified witnéss is reqmred_pursuant to
Section 1564, the witness shali be deemed to be the witness of the
party serving the first such subpoena duces tecum. (Stats.1965, ¢

209, § 1565.)

i i in any pro-
. Applicability of article. This article applies
geeé:ig‘sin whtgil: “testimony can be compelled. (Stats. 1965, c. 299,

§ 1566.)



