#39.110 1/2/74

Memorandum Th-1
Subject: Study 39.110 - Innkeeper's and Iandlord's Liens

Attached to this memorandum are two copies of a staff draft of a
tentative recommendation relating to innkeeper's and landlord's liens. At
the November meeting, the Commission decided to consider Innkeeper's and
landlord's liens separately from the landlord-tenant recommendatlon.
Although the staff was directed to send the lien recommendation out for
comment after the November meeting, we thought that, since the preliminary
part has been expanded and rewritten, the Commission should see 1t first.
The statute part of the attached tentative recommendation is almost identi-
cal to what the Commission has previously considered. Please make your
editorial changes on one copy and give it to the staff at the February
meeting.

Respectfully submitted,

Stan G. Ulrich
Iegal Counsel



LETTER OF TRANSMITTAL

The California Iaw Revision Commission was directed by Resolution
Chapter 27 of the Statutes of 1972 to study the lsw relating to attach-
ment, garnishment, execution, repossession of property, civil arrest,
confession of judgment procedures, default. judgment procedures, and re-
lated matters. This tentative recommendation relates to one aspect of
the 1972 resclutione-innkeeper's and landlord's liens,

This tentative recommendation iIs belng sent to interested persons
and organizations for review and comment. Comments recelved will be con-
sidered when the Commission determines the recommendation, if any, 1t will
submit to the legialature. Comments should be sent to the Commission not
later than July 15, 1974. Send comments to California law Revislon Come-

mission, School of Iaw, Stanford, California 94305.
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t lote: This tentative recommendation is being distributed

80 that 1 sted persons vwill be advised of the Commission's tentative

mnum-mm-hmum-mwmu-m Comments
ba sent to the Commission not later than k, —

The Cosmission often substantially revises tentative recomsendations -
a8 a result of the commenta it receives. Hence this textative recosmenda-
tion is not necessarily the recosmendation the Commission will sudmit to
thehsimtun Any comments sent to the Commission will be considered
wvhen the Commisstion determines viat mm, if any, it will make

to the California legislature.

This tentative recommendation includes an explamatory Comment to each
section of the recommended legislation. 7The Comments are written as if the
legisiation were anacted since their primary purpose is to explain the law

. as it would exist (if emacted) to thosp who will have oceasion to use it

~ after it 1s in effect.




#39.110
TENTATIVE RECOMMENDATION

ILandlord's Lien

Section 1861a of the Civil Code, enacted originally in 1917, provides
a lien for keepers of furnished and unfurnished apartment houses, apart-
ments, cottages, and bungalow courts upon the baggage and other property
belonging to thelr tenants or in their tenants' possession on the premises
for amounts due for rent and other charges and for the cost of enforcing
the 1ien.l The landlord's lien provision was substantially amended in
1970 to reconcile it with developing standards of due process. Now, the
landlord mey take possession of the property only on authority of a court
crder issued after z hearing held on at least 10 days' notlice to the tenant
where the court finds that the property will probably be destroyed, sub-
stantially devalued, or removed from the premises. The lien may be enforced
by sale only after final judgment in an action to recover amounts claimed to
be due. If the judgment is not paid within 30 days after it becomes final,
the landlord may sell the property at public sale.® Any funds remaining
after the landlord has satisfied his lien and deducted the cost of its en-
forcement are retained by the landlord for six months, subject to the claim
of the tenant. PFunds not claimed are turned over to the county. BSection
1861la contains a lengthy list of exemptions from the lien &nd, in addition,

also exempts all property which 1s exempt from attachment or execution.

1. "Iandlord" is used in this discussion in place of "keepers of furnished
and unfurnished apartment houses, apartments, cottages, or bungalow
courts"; and "tenant" is used in plece of "tenants and guests.”

2. Notice of sale 1s required to be published for four successive weeks in
a newspaper of general circulation in the county. See Govt. Code
§ 6064,



Innkeeper's Lien

Section 1861 of the Civil Code provides keepers of hotels, motels, inns,
boardinghouses, and lodginghouses with a lien upon the taggage and other
property under the controi of their lodgers for amounts due for rent and
other charges and for the costs of enforcing the lien.3 In contrast to the
landlord's lien, the innkeeper's lien has remained substantially unchanged
since 1915. Section 1861 provides that, if the amount claimed by the inn-
keeper to be owing is not paid within 60 days from its due date, the inn-
keeper, after giving at least 15 days'! notice to the lodger, may sell the
lodeer's baggage and other property and satisfy his lien from the proceeds.
Any remaining funds are to be disposed of in the same manner as under Sectlon
1861la. An innkeeper who follows the provisions of Section 1861 is protected
from liability in an action by the lodger to recover either his property or
damages. The only exemptions from the innkeeper's lien are for musical
instruments used by the owner io earn his living and prosthetic or ortho-
pedic appliances used by the lodger.

Y
Section 1861 was held unconstitutional in Klim v. Jones for its failure
5

to provide for a hearing prior to the imposition of the lien. Regardless

3. "Immkeeper" is used in this discussion in place of "hotel, motel, inn,
boardinghouse, and lodginghouse keepers"; and "lodger" is used 1n place
of "guests, bcarders, tenants, or lodgers.”

Y, 315 ¥. Supp. 109, 118-12k (N,D. Cal. 1970C).

5. The court found Section 1861 to be constitutionally infirm under Sniadach
v. Family Finance Corp., 395 U.S. 337 (1969), for the following reasons:
(1) Its primary impact is on the "filnancially embarrassed" and those of
"extremely limited means."” (2) Almost all the lodger's possessions may
bve denied him. {3) The lien may result in the loss of the lodger's Jjob.
(4) The 1lien results in an economic leverage on the lodger akin to that
of wage garnishment. (5) There are almost no exemptions from the lien.
Similar liens have been held unconstitutional in ¥ew York, Illinois, Texas,
Florida, and Nebraska. BSee respectively, Rlyev. Globe-Wernicke Realty Co,,
33 N.Y.2d.15, 300 N.E.2d 710, 347 N.Y¥.8.2d 170 (1973); Collins v. Vieeroy
Hotel Corp., 338 F. Supp. 390 (N.D. Ill. 1972); Hall v. Garson, 430 F.24
430 (5th Cir. 1970), and 468 F.2d 845 (5th Cir. 1972); Barber v. Rader,

350 F. Supp. 183 (8.D. Fla. 1972)(three-judge court); Dielan v. Levine,
344 P. Supp. 823 (D. Neb. 1972). For a critique of the reasoning in
Klim, Collirs, and Hall, see Burke and Reber, State Action, Congressiongsl
Power and Creditors' Rights: An Essay on the Fourteenth Amendment, 47
8. Cal. L. Rev. 1, bW7-52 (1973).
-2a




of its constitutionality, the Commission finds Sectlon 1861 objectionable
because it does not exempt the lodger's necessities from the innkeeper's
lien, because it does not provide for a judicial finding of the probable
validity of the imnkeeper’s claim before the lien may be imposed and en-
forced, and because it unhecessarily continues an archalc distinction between

6

more and less transient) lodgers.

Recommendation

The Cormission recommends that Section 1861 {providing an innkeeper's

lien) be repealed and that the coverage of Section 1861a (providing & landlord's

6. The common law lien existed only in favor of innkeepers--those undertaking
to serve transient guests--as distinct from boardinghouse and lodginghouse
keepers. Hogan, The Innkeeper's Lien at Common law, 8 Hastings L. J. 33,
36 (1956); J. Beale, lInnkeepers and Hotels Sy 32, 34, 251 (1906). How-
ever, as originally enacted in California in 1875-76, Section 1861 applied
to hotels, inns, bosrdinghouses, and lodglnghouses. In 1917, the enact-
ment of Section 1861a created a lien for furnished apartment houses. In
1933, Section 186la was extended to furnished bungalow courts, in 1941 to
furnished apartments and furnished cottages, and in 1953 to all apartment
houses, apartments, cottages, and bungalow courts. In 1965, Section 1861
was extended to furnished apartment houses and furnished apartments while
Section 186la was restricted to unfurnished apartment houses, apartments,
cottages, and bungalow courts. Finally, in 1970 both sections were amended
80 that Section 1861 is applicable to hotels, motels, inmns, boardinghouses,
and lodginghouses,and Section 186la is applicable to furnished and unfur-
nished apartment houses, apartments, cottages, and bungalow courts. In the
absence of any apparent reason for malntaining separate statutory trestiment
for the different classes of houses of public accomodation, the Commission
believes all such classes should be treated similarly.




lien) be extended to the persons now governed by Section 1861.7 Furthermore,
the court should be required to find that the plaintiff's claim is probably
valld before issuing an order allowing the plaintiff to seize the tenant's or

8
lodger's property.

7. The Commission has considered and rejected a suggestion that the inkeeper's
lien provision of Section 1861 be repealed without extending the coverage
of Section 1861a to such persons. This suggestion is premised on the
assumpticon that the common law innkeeper's lien would then bhe restored
to the law of California. See Civil Code § 22.2 (common law of England
applicable in California if not inconsistent with state or federal law).
Subject to a few exceptions, at common law the innkeeper had a duty to
receive and keep safely all travelers and their beggage. J Beale,
Innkeepers and Hotels §§ 11-15, 61-71, 91-98, 141-235 (1906); J. Sherry,
The Iaws of Innkeepers, §§ 2:1-2:L4, 5:1-5:4, 18:1 (1972); Hogan, The
Innkeeper's Lien at Common Iaw, 8 Hastings L.J. 33 (1956). Based upon
these obligations, the common law protected the innkeeper by providing a
lien for the charges owed him by the guest. See J. Beale, supra, at
§ 252; J. Sherry, supra, § 28:2; Hogan, supra, at 43-47; Klim v. Jones,
315 F. Supp. 109, 118-120 (N.D. Cal. 197C). However, such protection
seems unnecessary where, as in California, the innkeeper's obligations
are less strict than they once were. See Civil Code § 1859. See also
Klim v. Jones, supra, at 120; Collins v. Vicerpy Hotel Corp., 338 F. Supp.
390, 396 (N.D. I11. 1972).

8. See Randone v. Appellate Cept., 5 Cal.3d 536, 488 p.24 13, 96 Cal. Rptr.
709 {1971); Blair v. Pitchess, 5 Cal.3d 258, 486 P.2a 12k2, 96 (al. Rptr.
42 (1971). In addition, several technical changes should be made. 1in
order to conform the lien provisions to the procedure for disposition of
personel property left on the premises. See Recommendations Relating to
Iandlord-Tenant Relations: Personal Property Left on Premises Vacated by
Tenant, 11 Cal. L. Revision Comm'n Reports __ (13 ). (1} The notice
of sale should be required to be published once rather than four times.
(2) The landlord or innkeeper should be required to turn the proceeds
of sale over to the county within 30 days after sale rather than within
six months. (3} The detailed list of exemptions should be deleted since
they largely duplicate exemptions from execution. (4) The incorporation
of exemptions from attachment should be deleted as unnecessary.

A separate procedure is provided by Sections 1980-1991 for a land-
lord who wishes to dispose of personal property remaining on the premises
at the termination of a temancy but who does not wish to assert a lien.
See Recommendations Belating to I[andlord-Tenant Relations: Personal
Property left on Premises Vacated by Tenant, 11 Cal. L. Revision Comm'n
Reports {19 }.

wlfm



PROFOSED LEGISIATION

The Commisslon's recompmendetion would he =ffectusted by enactment

of the following measurs:

E3

An act to amend Section 180is of, and to repsnl section 1861 of, the

Civil Code, relating Lo Jnok-eper’s awl lordlerd's liens.

The people of the State of Cslifoinia do =rset as folleows:

Civil Code § 1861 (repealed)
Bection 1. Section 1861 of the Civil Code ig repealed.

»

LJS&L——RWL%&I.W%%M&MMM
keepers shall have o lien upon the haggage and other property
belonging to or lepally under the comtral of their gueafs, board-
ers, tenanty, or lodgers which ma¥ he iv such hotel, motel, jan,
or boarding or lodging hngse for the proper hinrges dae from
such guests, hoarders, tenants, ar lodgers, far their accommoda-
tren. hoard and lodging and room rent, and snch oxtras as aTe
furnished at their request, and for il merey paid for or ad.
vineed to sueh guests, bosrders. tenants, or lodgers. and for ALL
the casts of enforeing ook Yen . with the right to the pessession '
of surh bageuge and ether property unti! suoh ¢harzes and
moneys are patd; snd unless suck chirmes and moneys shall be e |
paid within 0 duys from the time when the same breome dne,
satd hotel motel, inn, Soardinghoase or hadginghouse keeper
may seli sabd baggage and properiv at publis auetion to the
" Lighest hidder, after giving notiee of such sale hy publication STRIKECUT
of jaotiee pontaining tha rae of the deliior, the amount dige,
& beie? doseription of the nreperty (o be yoid, and the time and
pinee of sueb sule. pursuar te Section G064 of the Cavernmant -
Code in the entinty i which ~aid hote! ynelel, inn, boardine-
lemses ar Indrinohonss 5 siuated and also by meiling, at least
fifteen (105 daxs before suoh sale 2 sopy of sueh botice ad-
dressed tnosueh priest. baseder. tenant. or dodeer at bis st
office addeus, it knews and i not knawn. sueh nat ioe shall Le
Addvised voosiweh guest borrder. toant or Tedeor 4 the pliee
cedere sl hotel moret fan, beardinghoise or Ind rinehouse
i siturted; and aiter satinflying <uch fien aut ol the proceeds
of sucli sale toglether <-ith &y rensotinbde sosts tlhat may have
-heen incurred Sn enforeing said lien the rosidue o7 waid pro-
ceeds of sale, i any, shall wpan demend pmade within six
months after sueh gule, be paid by said hotal natel, s bt
inghouse or lodginghouse keeper to sneh guest horder, senpnt,
or lodger: and if not demanded within miz months from ihe
date of such sale. suck-rosidue ghall he puaid inte the treasury
0f the county in which such snle took Biace : and if the same .
be not cleimed by the owner therecf, or hig legul represents.
tives, within one yeur therenfter, the sams bzl be paid into
the generul fund of spid @nuniy; and sach sule whall be 2 per-
Petual bar to any action sgainst said hotel suctel inn, Loard-
inghouse or lodginghouse ireeper Jor the recovery of such bag-

me_.n.- ?r.'?ﬁut:- Gr-adtiw-valun }lyu--_u fr A 0. b das '




EICW-HJK s Elf Ibi! fﬁ'-E]:'f ~F ﬂll‘b lli]f"it } HI':':"' X232 St
lodger to recelve such buwgage or property: provided, how-
gver, that if any bagpage or property becam‘} ba subject 1o the
lien herein provided for does not beloneg o the wuest, lodger,
tenant, or bosrder whu bnvurredsthe rnargeq ar fndebrednens
secured thereby, at the time when greh churges or fndebred- | ALL

pess was ineurred, snd ¥ the Botel. metel, inn, bearding or

lodging house keeper entitied to such lien receives notlee of

auch fact al auy time before the sule of such h&ggaxe or prop- "IN

erty hereunder, then, and in that event, sueh baggape sad -

property which is subject to saild lien and did net belong to

said guest, boasrder, tensant, or lodgee at the time when such

charg%:s or indebtedness was ineurred shall oot be subject STRIKROUT
to stle in the manger hereinbefere provided. but such beggage

end property may be sold in the manner provided by the {

Code of Civil Procedare for the sade of property under a writ

of execution, to satisfy a judgment obisined in anr action
brought to recover the said churges or indebtedness.

In order to enforce the lien provided for in this sectmn a
motel, hotel, inn, boardinghouse, and lodginghouse kesper shall
have the right to enter peaceably the premises used by his
Zuest, boarder, lodger. or tenent in such hotel, motel, inn,
boardinghouss, or lodginghouse withgat Liability to such guest,
tenant, boarder, or lodger for conversion, trespass, or foreible
entry. An entry shall be considered peaceable when azeeom-
plished with & key or passkey or through an unlocked door
during the hours between sunrise and sunset.

Thin section does not epply to:

I. Any musics] instrument of any kind or description which
ia used 'b}' the owDer thereof to earn nl} or & part of hla Hivi mg

X

Comment. Section 1861 1s superseded by Section 166la mp amended.
See Section 1861a and Comment. gection 1861 was held unconstitutional

in 1Q4im v. Jones, 315 F. Supp. 109 (N.D. Cal. 1970}, Bee also Gray v.

Whitmore, 17 Cal. App.3d 1, g4 Cal. Rptr. 904 (1971).



§ 1861a

Civil Code § 1861a (amended)

Sec. 2. Section 1861a of the Civil Code is amended to read:

1861a. (a) Keepers of furnished and unfurnished apartment houses, apart-

ments, cottages, &F bungalow courts , hotels, mctels, inns, boardinghouses, and

lodginghouses shall have a lien upon the baggage and other property of walue

belonging to their tenants or guests, and upon all the right, title and interest
of their tenants or guests in and to all property in the possession of such
tenants or guests which may be ib-sueh-apartmert-heuse;-aphFisenty-cabiagey

eE-buRgalew-eeurs on such premises , for the proper charges due from such

tenants or guests, for their accommodation, rent, services, meals, and such
extras as are furnished at their request, and for all moheys expendsd for
them, at their request, and for the costs of enforcing such lien.

Lpl Such lien may be enforced only after final judgment in an action
brought to recover such charges or moneys. During the pendency of the pro-
ceeding, the plaintiff may take possession of such baggage and property upon
an order issued by the court, where il appears to the satisfaction of the

court from an affidavit filed by or on behalf of the plaintiff that the plain-

tiff's claim Is probably valid and that the baggage or property is about to be

destroyed, substantially devalued, or remcoved from the premises., Ten days
written notice of the hearing on the motion for such order shall be served on
the defendant and shall inform the defendant that he mey file affidevits on
his behalf and present testimony in his behalf and that if he fails to appear
the plaintiff will apply to the court for such order. The plaintiff shall
file an undertaking with good and sufficient sureties, to be approved by the

court, in such sum as may be fixed by the court. Upon such order, the plaintiff

-7~



§& 1861a

shall have the right to enter peaceably the wrfurrished-zpartment-hHeusey-apart-
merty-ectiagey-or-bungalew-eeurt premises used by his guest or tenant without
1iability to such guest or tenant, including any possible claim of liability
for conversicn, trespass, or forcible entry. The plaintiff shall have the
sanme duties and liabilities as a depository for hire as to property which he
takes into his possession. An entry shall be considered peaceable vhen
accomplished with & key or passkey or through an unlocked door during the hours
between sunrise and sunset.

le Unless the judgment shall be paild within 30 days from the date when
it becomes final, the plaintiff may sell the baggage and property, at public
auction to the highest bidder, after giving notice of such sale by publication
of a notice containing the name of the debtor, the amount due, a brief descrip-
tion of the property tc be sold, and the time and place of such sale, pursuant
to Section 6064 6061 of the Government Code in the county in which said

aparimert-heusey-apartment; -eobbage; -or-bungalev-esurs-ie the premises are -situated,

and after by mailing, at least 15 days prior to the date of sale, & copy of
such notice addressed to such tenant or guest at his residence or other known
address, and if not known, such notice shall be addressed to such tenant or
guest at the place where sueh-apartrens-bodse;-apartrents-eobiagey-or-busgaiew

eewré-ig the premises are situated; and, after sdtisfying such lien out of the pro-

ceeds of such sale, together with any reascnable costs, that may have been
incurred in enforcing said lien, the residue of szid the proceeds of sale, if

any, which has not been claimed by such tenent or guest shall, wpon-demarpd-made

within-gix-menthe-after-sueb-saley-be-paid-to-suek-tenant-or-guesd;-and-if-nek

deparded within six-memnthe 30 days from the date of such sale, said-rFesiduey

-8



§ 1861a

i¥-aayy-skall be paid into the treasury of the county in which such sale took
place; and if the same be not claimed by the owner thereof, or his legal repre-

sentative within one year thereafter,by making application to the itreasurer

or other official designated by the county,, it shall be peid into the general

fund of the county; and such sale shall be a perpetual bar to any action against
said keeper for the recovery of such baggage or property, or of the value there-

of, or for any damages, growing out of the failure of such tenant or guest to

recelve such baggage or property.

(d) When the baggage and property are not in the possession of the keeper

as provided herein, suek the lien provided for in this section shall be enforced

only by writ of execution.
Fhig-geetion-dees-net-appiy-teos
éa}--Any-musiea&-instrument—ef—any-kiné-e?-deseriptien-whieh-is-useé~by
the-ewrer-theresf-to-earn-ail-er-a-part-efuhis-1iving-
{b)--Any-presthetie~or-orthopedie-applianees-or-any-medieiney-drugy-oF
meéiealQequiymens-ar-health—ayparatus;-Persaaaliy-useé-byua-tenant-er-guest,
e¥-a-pember-of-his-foamily-whe-ig-residing-with-him-
fe}--Table-and-kitehen-furniburey-ineluding-one-refrigeratery-washing
msebiney-sewing-moehiner-steve; -bedrocr-furriburey-one-everstuffed-ehairy
sne-daverperty-che-dindng-takle-and-echairsy-and-atse-ati-teeley-instrunentsy
eisthirng-and-beckr-used-by-the-tenant-sr-guess-in-gatning-a-tiveiihoed;-bedsy
beddirg-ana-bedsteadsy-eil-printings-and-dravings -ravR-er-paintad -by-any
pember-of-the-famiiy-ef-the -terantwer-guesty-and-any-femily-portraits-and
their-REEOBSAFy-FFARAB -
fd3--A2l-ether-heuseheldy-table-oF-kitehen-furniture-not-expressiy-men-
tioned-in-paragraph-{el;-ineluding-but-net-2imited-to-radissy-televicion~-setay

phenegraphsy -¥ecordsy-noter-vehieles-that-may-be-siored-on-the-prerises-exeopt

e



¢ 1861a

se-muek-~-ef-any-sueh-ariieles-as-ray-be-reasonably-sufficienb-to-catisfr-the
iien-previded-Ffor-by-this-seetions~-and-provided -Furtherr-that~sueh-lian

{(e) The lien provided by this section shall be secondary to the claim

of any prior bona fide holder of a chattel mortgage on and the rights of a
conditicnal seller of such articles, other than the tenant or guest.
(f) Any property whieh-is exempt from stbaechment-er execution under-the

provisions-of-the-Code~of -Civili-Frocedure -shall is not ke subject ta-the lien

provided for in this section.

Comment. Section 186la has been amended to extend its provisicns
to keepers of hotels, motels, inns, boardinghouses, and lodginghouses,
Former Section 1861 provided a lien for such keepers, but this lien was held

unconstitutional in Klim v. Jones, 315 F. Supp. 109 (N.D. Cal. 1970) since there

was no provision for a hearing prior to imposition of the lien. GSee alsc

Grey v. Whitmore, 17 Cal. App.3d 1, 9% Cal. Rptr. S04 (1971). The amendment

of Section 1861a standardizes the provisions for all keepers whether they
are innkeepers, motel keepers, or apartment keepers. A provision requiring
the court to determine the probable valldity of the plaintiff's claim has been

added to satisfy constitutional objecﬁions. Cf. Randone v. Appellate Dep't,

5 Cal.3d 536, 488 P.2d 13, 6 Cal. Rptr. 709 (1971); Blair v. Pitchess, 5 Cal.3d

258, L86 P.2d 1242, 96 Cal. Rptr. 42 (1971). The duplicative listing of exemp~
tions from execution has been eliminated as unnecessary since the last sentence
of Section 186la incorporates all exemptions from attachment and execution.
See Code Civ. Proc. §§ 537.3 and 690.1.690.29. The former requirement that

the plaintiff publish notice four times has been reduced to one publication;

e A



§ 1861a

and the requirement of former law that the plaintiff hold the residue of
the proceeds from sale for six months has been changed to require the
plaipntiff to turn over the remaining proceeds to the county within 30 days.
These changes substantially conform Section 186la to the provisions of Sec-

tion 1988. See Recommendations Relating to landlord-Tenant Relations:

Personal Property left on Premises Vacated Ly Tenant, 11 Cal. L. Revision

Comm'n Reports (19 ).



