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Memorandum 73=94

Subject: Study 23 - Partition Procedure

PACKGROUND
Pursuant to the Legislature's directive to study the California law on
' pa'rti.ti(m and to determine whether or not revision of that law is advisable,
the Commission selected Garrett H. Elmore as a consultant and asked him to
prepare a background study. A copy of this study {which includes as an

appendix & dreft for a proposed revision of the law on partition) is attached.

COMPREHENSIVE OR PIECEMEAL REVISION OF THE PARTITION LAW

A major policy question which the Commission must decide is whether to
recommend a comprehensive revision of the present law, updating its language
and structure, or whether the vasic form of the old law should be preserved
with needed revision being accomplished by individual, plecemeal amendments
directed at specific flaws or omissions. The consultant recommends the
former approach as he found the present statutory scheme to be poorly mrranged,
@gifficult to understand, and in need of substentive revision in several areas.
The consultant believes thaet a new statute is badly needed if we are to
adequately meet the demands and prodlems of a modern partition action. See
vages 3-4 of the study memorendum.

Whichever approach is selected, the consultant recommerds the following

as essential changes in existing law:

{1) an .-optibng'.l._pro'ceqﬁre permitting one or more co-owners to acquire
an undivided share at a value fixed by a referee and confirmed by the court

The consultant believes that the primary goal of & partition action

ghould be to p'rotbct the interests of all co~owners. Allowing the co-dwners
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under specific conditions to have the firsi opportunity to purchase the
property minimizes the risk of loss for all co~owners which can result if

a sale is ordered and a third party makes the highest bid, and this alterna-
tive procedure also provides importent tax benefits. (See study memorandum

pages 46, and @raft text Sections 777.10-T77.70..)

{(2) A new propedur_e t:‘o::jr_the ﬁjgrt_itinn_ of succesoive eatates

The consultant recommends thet cases which involve only successive es-
tates (:_1& , no current undivided interest in the property) be removed from
the general partition proviasions and be given speclal treatment. He believes
there 1s a need for a more comprehensive and fairer ireatment of this subject.
and one which vests the court with authority tec make variocus dispositions of
the estates sccording to the clrcumstences and equities of the particular

case. (Bee study memorandum pages 6-9 and graft text Sections 770.10-770,50.)

!3! New sales Erocedures_grantiqx_;ﬁﬂthe_ trial court broader powers to prescribe
the procedures applicable to particular partition sales

In order to maximize the return to co-owners in the event of a sale,
the consultant recommends & more flexible approach authorizing the court to
mold the procedures to fix the circumstances of each individual sele. He
believes the present "mechanical," fixed statutory approach which tieats all.
sales alike is unrealistic and harmful to the interests of partitioning co-
owners. (See gtudy memoréndum pages 9-11 and alsc draft text Sections 764.10-
768.50.)

{4) A clearer and more detailed statement of the powers and duties of the

irial court
To eliminate possible uncertainty and the need for litigation, the con-
sultant recommends that many of the powers of the trial court be made express.
e
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For example, the present statute does not provide a procedure for overseeing
the referee in the exercise of his duties. Yet the courts routinely do this,
but not uniformly. (See study memorandum pages 11-12 and ‘draft text Sections

780.10-780.50. )

(5) Greater protection for the interests of third parties who provide services

-in the partition

The consultant recommends more effective prov:ls-ions to protect third
parties who render services as the present statute gives no sssurance of
reasonably prompt payment or adequate security; 'it seems to provide enforce-
ment by execution as the only remedy. He proposes instead to create an
inchoate lien for the value of these services 2nd to vest the court with
authority to enforce this lien before or after judgment, leaving execution
as an alternative. {See dtudy memorendum pages 12-1% and draft text Sections
785.10-785.40. )

STAFF RECOMMENDED PROVISION
In addition to the substantive changes recommended by the consultant,

the staff believes that it is advisable after Pine v. Tiedt, 232 Cal. App.2d

733, 43 Cal. Rptr. 184 {1965}, to clarify the fact that a co-owmer's right

to partition is absolute; there should be no equitable defenses to the right
to partition. Express or implied in fact agreements not to partition

should not be specifically enforced. Instead, other co~owners

should be compensated for damage caused by breach of the mgreement not to
partition. As a matter of policy, the staff believes the law should never
compel an unhappy co-owner to remain bound. A statute 1s needed to reach this
result and to prow}ide compensation for breach of agreements not to partition.
Such a statute is set ocut as Exhibit I to this memorandum.
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URIFORMITY IN CONFIRMATION PROCEDURES UNDER THE GENERAL PARTITION IAW
OF TEE CCDE OF CIVIL PROCEDURE AND UNDER TEE PROBATE CODE

The Legislature also directed the Commission to determine whether the
confirmation procedures for a partition sale in the Code of Civil Procedure
and those in the Probate Code should be made uniform. The consultant was
also asked to review this question, and he concluded thet uniformity 1s not
required nor ig it desirable. In his opinion, the circumstances surrcunding
the two types of sales are so different that separate procedures are varranted.
For example, the probate rule that sales cannot be made for less than 90 per-
cent of appraised value should not be adopted for the general partition law
as appralsal 1s an expensive process and requires much delay and, while it
is necessary anyway in most probate situations for other reamsons besides
partition (e.g., to fix the statutory commissions of attorneys, and for state
inheritance tax purposes), it is not a usual element of partition. To re-
gquire appralsal in & partition sale would only cause deley and unnecessary
expense. Yor more discusslon of this and related points, see study memorandum
pages 14-22.

The consultant does recommend & simple clarifying amendment to Section
T75 of the Code-of Clvil Procedure to insure that the courts will not reed
that section as incorporating by reference probate confirmation procedure into
the general partition law of private partition sales. A discussion of this
point and the text of the proposed amendment are found in the study memorandum

pages 21-24,



R ORDER OF BUSINESS
The staff recommends & section by sectlor anmalysis of the consultant's
draft text as the best approach to the lssues surrounding partition.
Respectfully submitted,

Rand McQuinn
Graduate Legal Assistant
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FXHIBIT I

§ 753.00. Right to partition {staff proposal)

753.00. Any person entitled to partition under Section 753.10 has
an absoiute right to partition according to the provisions of this chapter
except that the party seeking partition shall fairly compensate the other
co=owners for losses caused by breach of an express or implied in fact

promise not to partition.

Comment. The provision that co-owners and others entitled to parti-
tion have an ahsolute right to do so restates existing law. DeRoulet v.
Mitchell, 70 Cal. App.2d 120, 160 P.2d 574 (1945). However, the courts
have created an exception to this right where there is an express or implied

agreement not to seek partition, Pine v. Tiedt, 232 Cal. App.2d 733, 43

Cal. Rptr. 184 (1965). A better solution in the case of such an agreement
is found in the Uniform Partnership Act Section 368(2)(a) I-II. A co-owner
should elvays be permitted to partition if he adeguately compensetes the
other co~owners for breach of his express or implied in fact promise not to
partition. It is not a wise public policy to compel unhappy co-owners to
remein bound to each other. Moreover, the task of the courte is mich re=-
duced 1f equitable defenses are made expressly irrelevant tc partition

actions. See, Kinitabbé:and Contractual Defenses to Partition, 18 Stan. L.

Rev. 1428 (1965).
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REVISTON OF THE PARTITION LAW¥

¥This study was prepared for the California Law Revision Commission by

Garrett H. Elmore. No part of this study may be published without prior written

consent of the Commission.

The Commission assumes nho responsibility for any statement made in this

study, and no statement in this study is to be attributed to the Commission.

The Commission's action will be reflscted in its own reccmmendation which will

be separate and distinct from this study. The Commission should not be con-

sidered as having made a recommendation oh a particular subject until the final

recommendation of the Commission on that subject has been submitted to the

Legislature.

Copies o©f this study are furnished to interested persons solely for the

purpose of giving the Commission the benefit of the views of such persons, and

tha study should not be used for any cother purpose at this time.




REVISION OF THE PARTITION IAW

The California Iegislature directed the law Revision Commlssion to
study whether or not the previsions of the Code of Civil Procedure relating
to partition should be revised. In addition, the study 1s to include con-
sideration of whether the provisions of the Code of Civil Procedure relating
to confirmation of partition sales of real property should be made uniform
with Probate Code provisions on this subject end, if not, whether there is
need for 8 clarification as to which of these governs in the case of private
sales made in the partition action‘.l

Part I of this report considers the general problem of revising Cali-
forniats partition statute, and & suggested new statute; in draft form with
Comments by sections, ie included ae an appendix, Part II considers the
questions of uniformity and need for clarification of the present partition
statute, and recommends a simple amendment to the Code of Civil Procedure
which will resolve any ambiguity which mey be thought to exist.

Part-I.  Revision of the General Partition law

Found in that part of the Code of Civil Procedure entitled "Civil Ac-
tions" and in a division headed "Actions in Particular Cases," the California
partition law has firm foundations, The common law legal remedy for severing
undivided estates in reai property, the writ of partition, as extended by the

Statutes 3L and 32, Henry VIII, to cover joint tements, temants in common,

1. Authorised by Cal. Stats. 1959, Res. Ch. 218, at 5792; see also Cal. Stats.
1956, Res. Ch. 42, at 263; 1 Cal. L. Revision Comm'n Reports, 1956 Report
at 21 (1957),
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and estates of Iinheritance became part of the common law recognized in Cali-
fornia.2 Moreover, in the Practice Act of 1851, the leglslature provided a
comprehensive statutory proceeding for the judiclal pertition of real property.
Based on in rem concepts, the procedure was designed to detexrmine the shares
of co-owners, to adjudicate the validity of encumbrances and determine the
amounts due on them, to setile adverse claims to the property, and to protect
minors, incompetents, and those who held vested or contingent future inter-
ests,3 The nature of the statutory proceeding was early determined. In 1868
the California Supreme Court held that the statutory procedure was intended
to reflect more the principles of equity, than rules of la'w.h Because of its
comprehensive and flexible nature, the partition proceeding became a valuable
procedural means of determining rights, settling interests, and providing for
partition of large land hnldings.5

Provisions of the Practice Act were carried forward into the Code of
Civil Procedure in 1872.6 During the last one hundred years, the statutory
provisions heve been amended with comparatively rare freguency. The relative-
ly small body of case law interpreting the statute speaks well of its essential
framework, and of the ability of trial courte, counsel and others concerned

to apply its provisions to medern problems.

2. Gunm v. Gumn, 102 Cal. App. 606, 607-608, 283 P. 80, 81 (1929); see also
Schnebley, Power of Life Tenant ox Remainderman to Ext&ggg&gh Other In-
terests by Judicial Process, &40 Harv. L.Rev. 30-31 (1928), and 59 Am,
Jur.2d Partition 823 and cases cited.

3. Cal. Practice Act, Cal. Stats, 1851, Ch. 5, §§ 264-308, as amended, Ac-
tions for Partition of Real [and Personal) Property, Cal. Code Clv. Proc.
{6 752-801 (West 1955)[heréinafter referred to as the "Partition Act"].

4. Gates v. Salmon, 35 Cal. 576, 95 A.D. 139 (1868); Akley v. Bassett, 189 Cal.
625, 647, 209 P. 576, 585 (1922).

5. E.g., Gates v. Salmon, 35 Cal. 576, 95 A.D. 139 (1868)(the particion of
25,000 acres by the statutory proceeding)

6. Cal. Code Civ. Proc. 5§ 752-801 (West 1955).
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Nevertheless, this author believee that a restatement and revision of
the Californis partition law is edvisable. JBy modern-dey standards, the
statute 1s poorly arranged, lacks detail in some respects, and contalns an
overabundance of detall in other respects. Moreover, in the author's
opinion, tl;e statute should be revised, firet, to provide different standards
and greater detall when the only undivided estates are successlve estates-=-
typically, when title to the property is held in the form of a legal life
estate In a living person, and contingent remainder, and, second, to provide
an opticnal procedure Iwhereb:,r, under the aupervisio:i of the court, one or
more CO-OWNers mey acquire the interests of one or more other co-owners at a
valuation fixed by a referee. Also, the trial cm:_rt needs a more specific
statement -of ite powers so that it is better equippéd to deal with special
cases and with problems which arise in modern-day feal egtate transactions,

It is to be recognized that, in a restatement and revision, the risk
exists of inadvertently creating uncertainty and, thereby, the opportunity
for litigation, particularly where valuable real property is involved. On
balance, however, this author believes that, after proper study and full op-
portunity for comment by title insurance companies and other interested per-
sons, 'l;his risk is outweighed by the many advantages to be gained from a better
arranged and worded statﬁte, which alse will incorporate the two quasi-
substantive changes mentioned. To start the process of restatement and revi-
slon, a Draft Text of a new act has been prepared and appears in an appendix
to this report.

Generally, the recommended changes fall into five categories and will
be discuesed in this manner. Additionally, a new structure is proposed, with

rmany minor refinements or clarificetions which appear in the Draft Text.




Since Comments are given after each sectlon therein, this report will dis-
cuss only the more substantiive changes. The reader is directed to the ap-

pendix for a more complete statement of suggested changes.

A. An optiong;_g;ccedure should be provided for acquisition of an

undivideﬂ ghq;e orgghg;es by one or more remaining co-owners. (For Draft

Text and Comments, see Article 8, Sections T77.1C-777.70--Appendix}) A pro-
cedure for the acqguisition by a co-owner or co-owners of the undivided inter-
esat of other co-owners desiring partition et a value fixed by a referee and
confirmed by the court is an expeditious and effective means of terminmating
differences between co-owners. Necessarlly, the procedure must be optional,
i.e., dependent upon the agreement of the partles. When used, the procedure
avoids the problems of whether property can be divided in kind and, if so,
in wvhat manner. More Importently, it avoids the rigk of loss of the property
by all co=owners when a sale is ordered, and thereby furthers the desirsble
social policy of maximum fairness to all co-owners who must undergo a parti-
tion., PFurthermore, if a sale is ordered and a third person is the successful
bidder, an income tax limbllity may result to the co-owners by reason of the
sale., The suggested procedure, as to the "acquiring" co-owners, does not
have this result.T

For reascne of workability, the suggested procedure should be limited
to situstions where (1) the undivided interests are undisputed or have been
finally adjudicated, (2) the interests are held in absclute ownership, and

(3) all co-owners agree to the procedure by writing in regquired form to be

7. See 3 Rabkin & Johnson, Federal Income, Gift and Estate Taxation § 43.01
(a partition ssle will normally be a taxable disposition by all the owmers
but, 1f the purchase is by some of the owners, it is treated as an acquisi-
tion of the other's interest, and the continuing owners have no taxable
gain or loss).
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filed with the court and to be subject to its approval under stated criteria.
Furthermore, an appraisasl referee or referees would be appointed by the court
to make the required findings as to values and to report these findings.

Then proceedings to confirm or vacate the report would be initiated, and the
court, in proper cases, would order thé tranefer of the interests being sc-
guired to the acquiring parties subject, of course, to the receipt of peyment
of the acquisition price and a proper share of partition expenses, and to the
receipt of security for the unpaid balance, where this is Involved.

In sQme jurisdictions, partition statutes provide for an "assignment” of
interest by one co-owner to ancther who is willing to accept it, A referee’
or commissioner fixes the compensation according to a statutory standard.8
Generally, the procedure applies only when the property cannot be dlvided in
kind; however, the present proposal is not sc limited. It may be noted that
former Sections 1680 and 1681 of the Californim Code of Civil Procedure--
which were based on the Probate Act of 1851 and were in effect until adoption
of the Californiz Probate Code in 1931--were of the "assignment” type. Under
those sections, where real property was toc be distributed in probate in un-
divided interests to twe or more heirs or devisees and the commissioner or
referee found the property could not be divided without great prejudice, the
court was authorized to assign "the whole" upon payment of the "true value"
and subject to final confirmation by the court to one or more of the co-owners
who would accept it. Another aspect of the former probate law provided for

the allotment of a single tract of land which could not be equitably divided

8. E.BR., 1l Ore. Rev, Stats. § 105.20 (1971); Billings v. Billings, 114 V¢,
543, 49 A.2d 176, 169 A.L.R., 855 {1946); see 68 C.J.5. Partition 276~279
and casea cited.



to any of the co«owmers who would accept it and pay or secure to the other
co=OWnRers such sums as the commissioners determined would "make the partition
equal."9

It may be suggested that giving co-owners this alternmative 1s lergely
unnecesasary because the co-owners may not accomplish the éame result by
veluntary submission to arbltiration. However, in the opinlon of this author,
there are significent advantages in the proposed procedure. The proceeding
takes place in & pending actlon in which title matters are usually before the
court. The proceeding 1s under the supervision of the trial court in the ap-
pointment of a referee or referees for valuation and in all subsequent steps,
including consﬁmmatioﬁ, where this action is proper. Statutory guidelines
ere given for the parties and the court. On the other hand, in an arbitration
proceeding, the trial court has a very limited power of review, and statutory
guldelines for proceedings subseguent to the arbitrators' award are meager.

B. A new and more detalled procedure should be provided for partition

of prqperty held solel; in successive estates, but one which gives greater

discretion to the court. (For Draft Text and Comments, see Article 5, Sec-

tions 770.10-770.50==Appendix.) In 1927, by three companion measures, the
Partition Act wes extended to property held only in successive estates, €85
in 1ife estate to one person with remainder over.l0 Section T52 ae amended
permitted the 1life tenant to sue for partition, and Section 763 provided that,

where the property is subject to a life estate and the remainder is a

9, Cal. Code Civ. ?roc. §§ 1680-1681 (enacted 1872), as amended Cal. Prob.
Code §§ 1100-1106 (West 1955).

10. See Cal. Stats. 1927, Cha. 755-757.
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contingent remainder, the court must corder & sale of the propefty.ll Further-
more, Section 78l as amended provided that, in the case of a life estate with
repainder over, the court may direct the entire proceeds of the sale of the
interests to be paid to & trustee appointed by the court, to be invested and
the income to be paid to the life tenant, and the corpus, upon termination of
the 1life estate, to be distributed to the perscns entitled théréto,-as.deter-
mined by the court.

; The purpose of the 1927 amendments was to provide & means of "unfreez-
‘ing“ property held only in successive legal estates so &3 to recognize

changed conditions.i? This purpose was laudable; however, a contemporery
comment criticized the amendments as written as to form, and suggested they diad
not give adequafe conglderation to the:ihteiests of remaindermen.l3 In the
intervening years since 1927, only one decisicn is reported and the scope of
the amendéments has not been defined by Jjudicial interpretation.l1+

It is recommended that the provisions of the Partition Act soc added in

1927 be replaced by a more comprehensive and fairer treatment of the subject,
and one which veste the court with authority to make varioue dispositions of
the partition action according to the circumstences and equities of the par-
ticular case. Thus, the present remedy of compulsory sale of the property,
upon the suit of the life tenant, and the creation of a “substitutiahai"

trust of the sales'! proceeds, is an unduly restrictive one.

11. A later amendment of Section 763 made inapplicable the provisions for
sale, so far as they are mandatory, in the case of property subject to
an express trust; see Cal. Stats. 1955, Ch. 1501.

12. Partition camnot érdinarily be had where thérg is no concurrent undivided
estate. It has been sald that only one American jurisdiction (presumably
California) permits it; see Dixon v. Dixon, 18% Meb. 212, 202 W.W.2d 180
(1972).

13. Estates: Partition: Sale of Remainder by the Life Temant, 16 Cal. L. Rev.
€3 (1928). " - —2- -

14. Estate of Glacomelos, 192 Cal. App.2d 244, 13 Cal. Rptr. 245 (1961).
-7-



The New York statutory treatment of the disposition of real property
held in undivided estates and of the proceeds of sale sets out detailed
eriteria to ald the court in its decisions and vests broad discretion in
the c0urt.15

The following changes are recommended in California law where only suc-
cessive estates are present: (1) The criteria for granting partition in this
situation should be made explicit in the statute, one requirement being thst
changed circumstances mst be proved; (2) the granting of relief should be
discretionary, according to the showings made, and should not be a matier of
right of the life tenant or of any person, or representative of a class of
persons, having a remainder interest; (3) the statute should be specific as
to the authority of the court to order a sale of only part of the property,
and should be flexible as to relief and the order of sale; and (4) creation
of a "substitutional" trust of the proceeds should not be mandﬁtory hut
rather the court should also have discretlion to order determination of pro-
portional values of the respective estates, and payment cver or other dispo-
sition of the shares so determined.

In connection with the last proposal, it should be noted that some cases
have held such a severance, in lieu of a substitutional trust, to be undonsti-
tutional vhen applied to preexisting estates. These same decisions have up-
held trust provisions for preexisting estates.l6 Although the constitutional

question is to be recognized, a statute permitting the court in the exercise

15. N.Y. Real Prop. Act & Proc. §§ 967, 968, 1602 et seq. (McKinmey 1962).

16. E.p., ﬁllhite Ve ngthburn, 332 Mo. 1208, 61_S.H.2d‘?08 (1933); see 51
Am. Jur.2d Life Tenants and Remaindermen 334-335 (1970).



of a reasonable discretion to sever successive estates by a proportionate
value method should be held constitutional by California courts as disposi-
tion by proportionate value has long been a recognized part of the Californis
Partition Act in the case of property in which there are concurrent undivided
estates}7 Nevertheless, in recognltion of the legsl question; the Draft
Text (Appendix) includes in Section 3 a provision for the reestablishment of
present law Lf the new method 1s held invalid as to preexisting estates.

A rather close question of policy is presented in defining the relief

which may be granted, and the terms of the trust, if one is ordered established.

In the successive estates situation, vhere typically the creator of the life
estate intends to provide for his spouse or other close relative, should (1)
the court be authorized to approve an exchange of real property in lieu of
ordering its sale; and (2) the trustee be authorized to purchase real property
for the use of the life tenant? Though each guestion can be supported with
affirmative arguments, on balance, this author recommeﬁds against such ex=
vansion; however, it 1s to be recognized that the first proposition can be
more strongly supported than the second.

{(C) The Partition Act should contaln detailed provisions us to sgles

procedures, and the trial court should have broad power to prescribe the pro-

cedures applicable to particular partition sales. {For Draft Text and Comments,

see Article 4, Sections 764.10-768.50--Appendix.) Rather than a fixed,
"mechanical" statutory treatment applicable to all partition sales regardless
of clircumstences, 8 more satlsfactory and realistic approach is tc empower

the court to deal individusilly with each partitlon sale. 8Such sales are not

17. Cal, Code Civ. Proc. §§ 778, 779 (West 1955).



easily typed and involwve a wide spectrum of properties and situations. The
routine sale of residence property after & dissolution of marriage is g far
different situation from the sale of a manufacturing plant or of a large
agricultural holding.

The goal of a partition sale should be to obtain the maxlmum price for
the property. To this end, all tools should be available to the court to
apply at its discretion. In some cases, the aid of brokers may be indicated
and, therefore, conditions to encourage their aid will be appropriate. The
Draft Text provides for a modified form of "gross overbildding" at court con-
firmation, to be applied at the court's discretion, with the court also em-
powered to fix, divide, and 1limit agents' commissions.18

Likewlse, other tools~-such as the power to require a minimum bid or to
reject all bids and the power to require additiomal notice of sale (which
may include advertising in regional or national publications )--should be
available to the court. These devices are common in non-court sales by
public officers and entlities, and they have proven useful. Care must be taken
not to delay unduly the partition sale since such & sale is usually a matter
of "right." The Draft Text imposes limits on the use of the minimum bid and
the power to reject bids.l9

There 1is also need for the partition statute to set out procedural de-
tail concerning other aspects of the sale. Some of this can be accomplished
by incororation of simllar statutory procedures, but care must be taken to

avold ambiguous statutory references. In the opinion of this author, Probate

18. Draft Text, § 768,20.

19, Draft Text, § 780.10(f).
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Code provisions on sales of real and personal property are not sulted for
incorporation by reference in the Partition Act; accordingly, certain pro-
cedural provisions thereiln have been adapted, and appear independently in the
Draft Text. On the other hand, with slight medification, procedural provi-
slons governing execution sales may properly be incorporated by reference.
For recommended adoption of the Probate Code percentage requirements for an
initial in«court "overbid,"” see Part II.

The present Partitlon Act does not prescribe procedure for sales of
persomal property with any particularity.20 The Draft Text makes reference
to personal property where appropriate and deletes reference to real property
where thet 1ls appropriste. ©Since the sale of personal property 1s not gener-
ally a large factor in partition actions, nc attempt has been made to preserve
a distinction made in the Probate Code between these two classes of property

21

in the area of in-court “overbidding."

D. The Partition Act should state the powers and indicate the duties

of the trial court in more detail. (For Draft Text and Comments, see Article

9, Sections 780.10-780.50~-~Appendix.) The present act is often criticized
for not expressly referring to many of the everyday procedures which occur in
the course of the action. For example, there 1s no provision reguiring a
closing report and a settlement of accounts by a sale referee. An additional
eriticism is that the act is fragmentary. Thus, there are several references
in general terms to employment of a surveyor or of a surveyor and his aselst-

22
ants. The proposed statute cures these defects.

20. Cal. Code Civ. Proc. § 752a (West 1955).

21. See Cal. Prob. Code §§ 756.5 {West 1955) (personal property), 785 (West
1955) (real property).

22, Cal. Code Civ. Proc. §§ 763, 764, 768 (West 1955).
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Besidee making more complete reference to "third-person" services, the
Draft Text makes it the duty of the trial court to authorize or approve con-
tracts for such services. TFor example, present-day employment of a surveyor
can involve substantial amounts and also the question of how and when he is
to be pald. The decision should not be left to the referee alone.

The present statute does not expressly provide for a procedure under
which the court may instruct the referee in the performance of his duties.
Yet the procedure is in common use and is a valuable tool.

In general, if the provisions herein recommended are adopted, trial
courts will assume a more active role in all facets of a non-routine parti-
tion case. The proposal makes possible more court supervision of the referee,
as 15 suggested above., Furthermore, if its orders are disobeyed, the court
is glven new authority to issue restraining orders or injunctions without
reliance upon ordinary injunction procedure.

It should be noted, however, that, although the Draft Text states more
expressly the powers of the court for clarity and to eliminate possible un-
certainty, it 1s not intended to be an all-inclusive statement of the trial
court's powers and duties. The court retains all of its inherent powers in
the action, which is equitable in nature.23

E. Provisions for liens upon undivided shares for costs of partition

should be made clearer and more effective. (For Draft Text and Comments,

see Article 12, Sections 785.10-785.40--Appendix.} Generally, the costs of

partition include fees and expenses of referees, counsel fees expended by

the plaintiff or a defendant for the common benefit and "other disbursements.“Eh

23. See note 5, supra.

24, Cal. Code Civ. Proc. § 796 (West 1955).




Included in the latier may be survey expenses, legal notice expenses, title
report expenses, and a variety of items, Inecluding the expense (but not
counsel fees) of settling title or determining boundaries of the property.25
The present provisions are believed unsatisfactory. They deal mainly
with the court's determination of such costs, their allocation by the court,
usually in proporticn to the interests of the parties in the property, and
thelr entry in the "final judgment."26 Upon the latter event, they are a
lien on the several shares and the Jjudgment may be enforced by execution
against such shares and against other property of the party.ET
Difficulties which arise from present wording, In large part, center on
the reference to entry in the finsl judgment and enforcement by execution.28
As has been earlier indicated, the value of surveyors' services and
those of other "third persons" is often substantizl. Yet the present statute
glves no assurance of reasonably prompt payment or adequaste security. It is
not worded so clearly as to insure against a settlement of the action by the
parties, after services have been rendered by "third persons." The remedy
of enforcement by execution upon the shares of co-owners is not an appealing

one to referees and persons providing "third-person” services. The shares

may be subject to levies or liens not comnected with the action. Whether the

25. Cal. Code Civ. Proc. §§ 796, 798, 799 (West 1955).

26, Ibid.
27. Ibid.

28. E.g., Southern Cal. Title Clearing Co. v. Laws, 2 Cal. App.3d 586,
83 Cal. Rptr. 8 (1969)(Cal. Code Civ. Proc. § 796 requires ascertain-
ment and entry in final judgment); cf. Sousa v. Sinshelmer, 62 Cal.
App.2d 107, 144 P.2d 82 (1943) (in interlocutory decree for sale, costs
made a lien on sales proceeds with proof to be later made).

-13-



lien is superior to such other claims is not clear. Likewise, if a dispute
exists between other persons clalming costs of paftition and the party
charged, and an appeal is taken from that part of the fimml judgment, 1t is
uncertain whether those lienholders whose claims are not in dispuie can en-
force the judgment pending appeal or, if a stay bond is given ae part of the
appeal, whether it applies to them.

More effective provisions would recognize the lien ss an inchogte lien
and vest the court with authority and discretion to enforce the lien, before
or after filnmal judgment, leaving the remedy of execution as an alternative.

It may be objected that such provision for an inchoate lien will affect
marketable title or title insursnce. If such 1s the case, provisions can be
added protecting hona fide purchasers and encumbrancers or requiring fhe
recording of a notlce of lien for the lien to be effective against persons
not parties to the sction and not claimants under such lien.

The present act should be clarified also to permit the court, in proper
clrecumstances, to declare saies‘ proceeds subject to the lien 1n question.

F. Minor clarifications. Many clarifications and changes in wording

appear in the Draft Text and Comments (Appendix).

Part JI. Uniformity in Confirmetion Procedures Under the General Partition law

of the Code of Cilvil Procedure and Under Provisicne of the Probate Code--Amend-

mert of Section 7795 of the Code of Civil Procedure

Intrinsic differences exist between sales of real property in a partition

action and sales of reel property in a decedent's estate, sc that, in the

29. See Southern Cal. Title Clearing Co. v. Laws, 2 Cai. App.3d 586, 83
Cal. Rptr 8 (1969){(wording of act as to disposition of sales proceeds
did not create an exception to Cal. Code Civ. Proc. § 796).

.




opinion of this author, adoption of the Probate Code provisions for confirma-
tion of such sales in partition actions is neither required nor desirable.
Furthermore, although Section 775 of the Code of Civil Procedure, taken by
itself, contains wording which may give some éupport to the argument that

the probate confirmation procedure is to apply in private partition aales,30
the partition act, read as a whole, the legislative history of Section 784
of the Code of Civil Procedure--providing a partition confirmation procedure--
and of other code sections, and established rules of statutory construction
lead to the conclusion that confirmation of partition sales is governed by
Section T8%. However, to eliminate any ambiguity, a simple amendment is
proposed to Sectlon TT5.

Discussion of the uniformity issue. The Probate Code contains somewhat

extensiﬁe provisions for the procedure upon court confirmation of a real
property sale, for the employment and payment of agents, and for fixing,
dividing and, in some cases, limiting commissions by the court. In probate
sales: (1) No private sale of real property may be confirmed for less than
90% of the appralsed value;3l (2) the minimum amount of the first "increased
offer" in court is 10% of the first $10,000 and 5% of amounts in excess of
$10,000, computed on the original bid returned to the court;32 (3) the first
"increased offer" in court and subsequent "increased offers" in court are to
be considered on a "gross basis" (i.e., without regard to any commission pay-

able to an agent under & contract with the personal representative or as a

30. The ambiguity is in the definition of "sale" in Code of Civil Procedure
Section 775 (West 1955).

31. Cal. Prob. Code § 784 (West 1955).

32. Cal. Prob. Code § 785 {(West 1953).



condition of the bid);33 1f the sale is confirmed to an overbldder, the court
1s to fix the compensation of the agent producing the overbidder at an amount
not 0 exceed one-half of the difference between the amount of the bid in the
originel return and the amount of the successful bid, but such limit doces not
apply to compensation of an agent "holding the contract" with the personal
representative;3h further, if the sale is confirmed on an overbid and agents
have produced both the original offer and the successful overbld, the court
is to allow a comnission on the full amount, to be divided as follows: one-
half of the commission on the original bid to the agent whose bid was returned
to the court for confirmation and the balance to the agent who procured the
successful overbidder;35 if the succesaful overbidder was not procured ty an
agent, then the agent vhose bid was originally returned to the court i1s to be

36

allowed a full commission on the amount of the original bid. Other provi-

slons authorize & personal representative to contract with an agent or
broker or a multiple group of agents or brokers to procure & purchaser, with
the commission payable out of the proceeds of sale in an amount to be allowed
by the c{:mr't;.:)v7
In a sale of real property in a partition action the following rules

govern: (1) There is generally no requirement for apprailsal of the prcperty,38

33. Ibid.

34. Ibid.; compare with Cal. Prob. Code § 761.5 (if the original bid is
"direct® but the successful overbid is by an agent, the court shall
allow a commission to the agent in an amount which is reasonable com-
pensation for services of the agent to the estate),

35. Cal. Prob. Code § 761 (West 1955).
16. Ibid.
37. Cal. Prob. Code § 760 (West 1955).

38. For a limited exception, see Cal. Prob. Code § 763 (West 1955)(site
of an incorporated city or town included within the property).




and the 50% requirement of the probate confirmation procedure does not exist;
(2) the minimum amount of the first "increased offer" to the court is 10% of

39

the amount named in the return™ and, although the partition act refers only

to the first "increaged offer," identical provisions have been construed to
permit successive "increased offers" until the highest overbid is reached;ho
(3) there is no language relating to so-called "gross overbids" and nc frame-
work of statutory rules as to allowing, fixing, dividing and limiting agents!
comniesions or authorizing the employment of an agent, broker, or group of
agents of brokers; however, it should be noted that, although the partition
statute does not expressly provide for agents' commissions, it likewise does
not forbid their payment, and 1t is 8 common practice under the present act
to recelve bids conditioned upon payment of the agents' commission, with
Judicial regulation of the amount of the commiasion.

Although the varying provisions concerning notice of the confirmation
proceeding are of minor significance for present purposes, they are worth
noting. In the probate sale, notice of a hearing must be posted at the court-
house and a copy must be served upon, or malled to, any non-petiticning
personal representative and to persons who have requested special notice,
or made a formal appearance, in the probate proceeding, at least 10 days in

1
advance of the hearing date.h Jn a partition action, the referee makes &

written report of sale or sales to the court. Thereafier, any purchaser, the

39, Cal. Code Civ, Proc. § 784 (West 1955).

40. Estate of Griffin, 127 Cal. 543, 544~545, 59 P, 988 (1900) (construing
former Cal. Code Civ. Proc. § 1552, governing probate sales); see Sting
v. Beckman, 105 Cal. App.2d 503, 233 P.2d 591 (1951)(partition sales in-
volving successive overbids, a point not discussed); Parker v. Owen, 96
Cal. App.2d 78, 214 P.2d 417 (1950){only 107 initial overbids in par-
tition sales involved).

41. Cal. Prob, Code §§ 1200, 1202 (West 1955).



referee, or any party to the action, upon 10 days' notice to the other
parties who have appeared, may move to conflrm or set aside the reported

sale or sales.

Before discussion of the three major varying aspects of probate pro-
cedure, two general observations may be made. First, a partition proceeding
is usually a contested civil action,in which the principal parties appear
and are represented by counsel. Though these facts do not assure adequacy
of sales' price and proper terms in every case, they are an aid to the sale
referee and the court. Second, the Draft Text (Appendix) adopts the view
that the trial court should have authority, in particular sales, by order in
advance of sale, to meke applicable a quified form of "gross overblidding"
with companion provieicns as to agente' commissions. Thue, the court is
sauthorized to adopt a procedure which, in the circumstances, seems sulted
to providing the highest return.

The 90% of appraised value rule. In probate, this is an inflexible re-

quirement. However, it is to be noted that appraisal of the.property of a
decedent's.estate is required for purposes other than sale of real property.h3
In a partition action in Californis, an appraisal 1s required only in rare
instances. In the opinlon of this author, adoption of the probate rule as a
Fixed requirement would tend to Increase expense and delay the proceeding,
vithout real advantage. Thue, it frequently happens in probate sales that when

the property is pleced on the market, it will not bring 90% of appraised value,

42. Cal. Code Civ. Proc. § 784 (West 1955).

43, For example, appraisal is needed for state inheritance tax purposes (Cal.
Prob. Code § 605) and to f£ix the statutory commissions of the personal
representative and the ordinary fees of his attorney {Cal. Prob. Code
§§ 901, 910). It is also relevant for later tax purposes.
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and a reappraisal is then made in the light of pending offers, to permit
consummation of a pending transaction. A better procedure would permit the
court, in its discretion, to prescribe s minimum bid, as proposed in the
Draft Text {Appendix).

The "gross overbidding" rule; agents' commissions. The major argument

in favor of the probate treatment of agents' commissions, both in the compu-
tation of in-court "overbids" and in the varicus provisions as to allowance
of such commissions is that absence of such fixed rules diminishes the in-
centive of agents to procure original offers and in-court "overbids"; in
turn, the amount realized on the sale in partition tends to be reduced, es-
pecially if the co-owners do not bid on the property. Furthermore, it is
contended that a "net overbidding" system unduly favors investors and specu-
lators who make direct "overbids" at court confirmation.

Whatever may be the merits of the "gross overbidding-commission" system
in the repetitive and comparatively settled field of private sales of real
property in probate, the normal partition sale Is so different from a probate
eale that to adopt the probate system as a fixed requirement for all parti-
tion sales would be unwise and often very unfair. The actual or potential
interest of co-owners and others such as encumbrancers mekes it difficult to
analoglze probate and partition sales. Not only are such persons bidders in
many partition sales, but they also serve to "meke the market" or as a check
on price where there are third«party offers whereas heirs seldom bid in pro-
bate sales. Moreover, faifness would seem to require that the protate method
of comparing in-court "overbids" should never prevall against bidding co-owners
or others having a preexisting interest in the property, vhen they make a
"direct" bid. The following example 1llustrates the potentisl danger and

unfairness of applying the probate "gross overbid" formulas to a partition sale.
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A and B each own an undivided one-half interest in Blackacre. In a parti-
tion proceeding for Blackacre, A makes a direct offer of $40,000 which is
accepted by the referee and returned for confirmetion. At the confirmation
hearing, B makes a direct overbid of $44,000, the required 10%. T, an out-
sider represented by an agent, then makes an overbid of $44,150. B overbids
to P4k, 500. T then mekes a successful overbid of $45,000. Under the pro-
bate system, the court must allow a commission to T's agent which under
these facts may not exceed one-half of the difference between the offer
returned to the court and the finsl bid. The court sllows !:E agent a

$2,500 commission. In final result, A and B, the co-owners, will have "lost"
their property and, since the $2,500 is an expense of sale, they will, between
them, receive $2,000 less than one of them (B) was willing to pay.

The minimum "increased offer" rule. One aspect of the probate system

should be 1ncorporatéd intc the partifion law. A lower amount is reguired
to make the initlal in-court "overbid," i.e., 10% of the first $10,000 and
5% of amounts in excess of $10,000, such percentages to be applied to the
amount of the offer returned to the court for confirmation. Presently, the
partition statute fixes the minimum amount at a straight 10%, computed in the
same manney. The lower formula of the probate system is desirable because it
facilitates the making of the initial overbid when the amount in the offer
returned to the court is comparatively large. The lower requirement also
aids co~ownere who have difficulty in raising funds. Opposed to these cone
siderations 1s the fact an outsider may more easily bid against a co-owner..
Nevertheless, on balance, the probate treatment is better.

In summary, except perhaps for the lower initial "increased offer" formula
of the prcbate procedure, the confirmetion procedures of the Partition Act
should not be revised to adopt the more detalled provisions of the Probate

Code. There are too many fundamental differences between the two



types of sales to warrant uniformity of treatment, and uniformity for its
own sake is not scund policy. Moreover, the procedures of the Probate Code
are now under study. Serious efforts are being made in the legislature to
reduce the degree of court supervision or participation in probate adminis-
tr&tion.uh The extent of revision and whether sales' confirmation hearings
will become optional or be minimized in actual use are not known at this
time.

(See Draft Text and Comments (Appendix) for a more complete statement
of suggested statutory provisions concerning private sales of real property
and other sales.}

Discussion of the ambiguity in Section 775 of the Code of Civil Procedure.

The relevant language of Section TT5 rt‘;«sauis:l‘LS

If the sale is ordered made at elther public auction or private sale,
the sale at private sale shall be conducted in the manner required
in private sales of real property of estates of deceased persons.

It is possible that this wording, considered alone, might be interpreted
by a court to incorporate the probate confirmation procedure as 1t presently
exists, under the rule of statutory construction that a "general reference"
to a body of law in an adopting statute carries with it the adopted lew as it

may be changed later.hs

44, See, e.g., Cal. Senate Bill N¥o. 1 (1973-74) (Uniform Probate Code), Assem-
bly Bill No. 517 {1973~74) (State Bar bill for less court supervision),
Assembly Bill No. 2001 (1973—74)(procedure for independent administration
in smaller estates).

45. Cal. Stats. 1909, Ch. 666, § 1, now Cal. Code Civ. Proc. § 775 (West
1955).

46. E.g., Palermo v, Stockton Theatres, Inc., 32 Cal.2d 53, 59, 195 P.2d/1, 5
{1948).
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The guestioned wording, however, is not sufficiently clear of itself
to require the result above outlined. The weakness of such an interpretation
is that it ignores the Partition Act as & whole, and particularly Section T84,
the legislative history of the two relevant sections of the Partition Act, and
other important rules of statutory comstruction. Section 784 provides the
procedure for confirmation of a partition sale, and the language there is with-
out any distinction as to the type of sale.

In light of Section 784, "sale" in Section 775 should be interpreted to
mean the agreement to sell returned to the court and not the court confirme-
tion of such “sale" or a sale to a higher bidder under Section T84. The
Partition Act iteelf gives evidence of such a meaning of "sale"; it refers
to "all sales of real property made by the referees" and to an order that the
property "be sold" either at public esuction or private sale. 7 Morecver,
the courts recognize that "sale" does not necessarily mean & sale completed

by passage of title. In Consclidated Copperstate Lines v. Frascher, the

court of appeal stated, in interpreting Section 773 of the Probate Code:h8
There are many meanings of the word "sale" in common use and in
accordance with the context the word may refer to the completed
sale or an agreement of sale.
It is to be noted that Section 775, in subject matter, dces not relate to
court confirmation nor is the word "confirm" used in Section 775. To inter-
pret "sale" broadly in this section would be to lgnore the intent of the
Legislature and create the manifestly absurd result of placing private parti-

tion sales under one confirmation procedure and public auction partition ssles

47. Cal. Code Civ. Proc. § 775 (West 1955).
48. Consol. Copperstate Lines v. Frascher, 141 Cal. App.2d 916, 925, 297 P.2d
692, 698 (1956).
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under another, without any indication by the Iegislature that it intended
such a distinction.

The conclusion that the Legislature did not intend an incorporation of
probate procedure by reference is strengthened by the fact that the ambiguous
wording in Section T7S was added at the same time & companion measure smended
the confirmetion procedure in Section 75&_&9 The fallure of the legislature
at that time to refer in Section T84 to the probate confirmation procedure in
case of private sales seems by itself sufficient to negate the "incorporation"
argument. Moreover, subsequently, Section T84 has been amended several times
without any reference to the probate procedure and without conforming it to
the changes that have been made in the probate confirmation procedure.so In
summary, neither in the wording of Section 784 nor in ite subsequent considera-
tlon of the section has the Leglslature given recognition t¢ the fact that
private partition sales are not to be governed by Section 784 but rather by
the probate provisions on confirmetion of private sales.

Finally, an even more difficult "incorporation by reference" problem iz
posed in the case of partition sales of personal property. Section 7528 of
the Code of Civil Procedure provides that in partition sctions involving per-
sonal property "the provisions of this chapter (Partition Act) shall govern
wherever applicable." The question suggested is whether the confirmetion
provisions of Section 784 govern, or whether recourse must be had to various
sections of the Probate Code governing the confirmation, or providipg for

lack of need for confirmation,cf sales of personal property.

49. Cal. Stats. 1909, Ch. 666, now Cal. Code Civ. Proc. § 775; Cal. Stats.
1909, Ch. 667, now Cal. Code Civ. Proc. § 784.

50. Cal. Code Civ. Proc. § 784, amended by Cal. Stats. 1955, Ch. 1501, and
Cal. Stats. 1959, Ch. 1320.
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Existing case law does not discuss the problems of interpretation dis-
cussed under this heading. However, the courts have applied Section 784
without mentioning any distinction in the confirmetion proceeding between

1
private and public auction partiticn sales.5

The following amendment to Section 775 will remove the unc'ertginty:52

T75. All sales of real property made by referees under this
chapter must be made at public suction to the highest bidder, upon
notice given in the manner required for the sale of real property on
execution unless in the opinion of the court it would be more bene-
ficial to the parties interested to sell the whole or some_part there-
of at private sale; the court may order or direct such real property,
or any part thereof, to be sold at either publlc auction or private
sale as the referee shall judge to be most beneficial to all parties
interested. If s0ld at public auction the notice must state the terms
of sale and if the property or any part thereof is to be s0ld subject
tc a prlor estate, charge or lien, that must be stated in the notice.
If the sale is ordered made at either public auction or private sale,
the sale at private sale shall be eemdueied made upon the notlce and
in the manner required in private sales of real property of estates of
decessed persons. A sale at public auction or private sale shall be
reported to the court pursuant to Sectior TB& of this code and is
subject to the confimeaetion and cther provisions of such section.

August 27, 1973 Garrett H. Elmore

51. Parker v. Cwen, 96 Cal. App.2d 78, 214 P.2d 417 (1950); Sting v. Beckman,
105 Cal. App.2d 503, 233 P.2d 591 (1951).

52. This form of smendwent does not reach the problem of notice of sale and
confirmation proceedings when a sale of personal property is ordered.
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: .
DRAFT ACT FOR REVISION OF CEAPTER 4, TITIE 10

PART 2, CODE OF CIVIL PROCEDURE

Sec. 1. Chapter 4 {commencing with Section 752) of Title 10 of Part 2
of the Code of Civil Procedure is repealed.
Sec. 2. Chapter 4 (commencing with Section 752.10) 1s added to Title

10 of Part 2 of the Code of Civil Procedure, to read:

Article 1. Definitions

752,10, Unless the context otherwise requires

(a) MAction" means the proceeding provided for by this chapter;

{(v) "Co-owner" means a person having an ownerskip estate in the property,
real or personal, sought to be partitioned;

{e¢) "Encumbrance" includes, in the case of resl property, a deed of
trust, mortgage and reserved title under a contract of purchase and sale, and,
in the case of personal property, a security interest, as defined in the Com-
mercial Code;

(a) "Guardian" includes conservator and eimilar fiduclary;

{e) "Ownership estate" means an estate of inheritance, for life or for
years;

(f) "Remainder” includes reversion;

(g) "Title report” includes a preliminary title report, a policy of
title insurance, & litigation report, a written guarantee &8s to necessary
parties, an abstract of title, and a chattel lien report.

Comment. The definitions in Section 752.10 are not intended to make
substantive changes. They include .references to personal property. See

present Sectlon T52a, added in 1919, and referring to the general applicability
of the chapter to personal property owned by several persons a4s co=Owners.
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752.20. 1In cases not specifically provided for, the general provisions
of this chapter govern ectlons for the partition of personal property, as

nearly as they apply.
Comment. Based on second sentence of present Section T52a.

Article 2. Action For Partition-General

753.10. An action for the partition of property may be maintalned

(a) By one or more co-ownere when the property or ownership estates
therein are owned by several persons as joint tenants or tenante In common; or

{v) As provided in Article 5 (commencing with Section T70.10) when the
ownership estates conslst solely of successive estates; or

(c) By the owner or holder of a lien on real property when the real
property 1s sublect to & 1llen which i1s on a parity with that on which the
owner's title 1is based.

Comment. Subdivisions (a) and (c) continue without substantive change
corresponding provisions of present Sectlon 752. In subdivision (a), "co-
cwners" and "ownership estates" are to be read with subdivisions {b) and (e)
of new Section 752.10 (definitions). In subdivision (a) "property" is used
in contrast to "ownership estates" to denote property which is the subject
to abgolute ownership.

Subdivision (b) makes a substantive change in present Section 752 by
removing from general partition provislions cases in which there is no conp=
current uniivided ownership interest in the property, but only successive
estates. These cases are subject to & different procedure, as set forth
in new Article 5, infra. Example: A parcel of real property is transferred
to A for life, remdlnder to B or if he predecease A, to his issue per stirpes.

753.20. {a) If several persons own condominiums in a condominium
project, as such terms are defined in Sections 783 and 1350 of the Civil Code,
one or more may maintaln an action for partition by sale of the entire project,
as 1f the owmers of all condominiume in the preject were tenapte in common in

the entire project in the seme proportions as thelr interests in common areas.
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{(b) Such partition shall be made only upon the showing (i) within three
years after damage t6 or destruction of the project which renders a material
part thereof unfit for its use prior thereto, the project has not been re-
built or repaired substantially to its state prior to its demage or destruc-
tion,or, (ii) three~fourths or more of the project has been destroyed or sub-
stantlally damaged, and condominium owners holding & 50 percent interest, or
more, in the common areas are opposed ioc repalr or restoration of the project,
or, {iil) the project has been in existence In excess of 50 years, is obec-
lete and uneconomic, and condominium owners holding s 50 percent interest, or
more, in the common areas are opposed to repair or restoretion of the project,
or {iv) conditions for such a partition by sale set forth in restrictions
entered into with respect to such project pursuant to the provisions of Chapter
1 {commencing with Section 1350), Title 6, Part 4, Division 2 of the Civil Code
have been met.

Comeﬁt. Section 753.20 continuee present Section T52b without sub-
e‘lcantive change.

T53.30. It i1s not necessary to Jjoin as defendants or set forth the
intereste of

(a) Persons whose only interest iz that of a lessee, royalty-owner,
lessor-owner of other real property in the comminity, unit or pooled area, or
working interest owner, or persons claiming under them, when the property is
subject to a lease, commnity lease, unit agreement or other peoling arrange-
ment with respect to oll or ges or both, but no sale or judgment shall affect
the interests of such persons not made defendents;

(v) .Persons having a conveyance of, or claiming an encumbrance or lien
on the property, or some part of 1t, unless such conveyance, encumbrance or
lien appears of record or 1s known to the plaintiff.
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Aberpathy, 62 Cal. App.2d 429, 432, 14k p.2d 84h,: - . (1944),

Comment. Section 753.30 continues present Section 753.1 without sub-
stantive change, in subdivision (a). 8Section 753.30 contimues present Sec-
tion 754, without substantive change, in subdivision {b)}. "Encumbrence"
has been added for technical clarity. "(O)r is known to the plaintiff" is
added, to reflect interpretation of the present Act that a plaintiff having
knowledge of & defendant's lien is required to set it forth. See Stewart v.

T54.10. Bubject to Section 753.30 and except as otherwise required for
a particular action, the complaint shall state:

(a) The real property involved, by particular description and by street
address or common designation, the personal property involved, and the ususal
location of tangible property;

(b) Plaintiff's undivided ownership estate or estates, and any other
right, title or interest in, or encumbrance or lien on, the property, owned,
held or claimed by him;

(c) 8o far as known to the pleintiff, the other undivided ownership
estates in, and every other right, title or interest in or on the property,
including liens and encumbrances, owned, held or claimed by persons other
than the pleintiff.

Comment. Section 754.10 continues, but in more detail, the provisions
of the Pirst part of present Section 753.

754.20. When an ownership is uncertain by reason of & limitation such
as a transfer to a member or merbers of a& designated class who are not ascer-
tained or who are unborn, a transfer by way of contingent remainder, or vested
remainder subject to defeasance, or executory devise, or similar disposition,
or if the identity of the owner or extent of his share or interest is un-
knq?n, the complaint shall state, so far as known to the plsintiff (i) the
relevant facts, in brief, {ii) the names and ages, and the legal disability,

if any, of the persons in being who would be entitled to ownershlp of the
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a

estate or other interest, if the event or contingency upon which thelir estatle
or right depends had occurred immediately prior to the commencement of the

action.

Comment. Section T54.20 is based in part upon principies stated in
present Section 753. However, Section 754.20 is substantially different.
It requires more explicit pleading to aid the court and parties in determin-
ing (1) issues as to indispensible parties; (ii) the need for or propriety
of appointing one or more guardians ad litem for "unknown," "unborn," or
"unascertained" persons pursuant to Section 373.5 of the Code of Civil Pro-
cedure, or appelnting a gunardian ad litem for a minor or incompetent person
or persons who are individual defendants, pursuant to Sectione 372 and 373
of the Code of Civil Procedure.

If the pleintiff alleges that he has no informatlion as to the owners or
presumptive owners, or of the extent of thelr shares or interests, the basis
for such lack of information should be stated, so the court may determine
whether further steps ‘should be taken to assure the presence or representa-
tion of all indispensible parties. Wording in present Section 753
referring to the nonjoinder of "parties" unknown or whose share or
interest is uncertain or contingent, or dependent upon executory devise,
or by way of contingent remainder ("so that such parties cannot be named")
is omitted. That wording can be teken to luply thet the presence of per-
soneé in being having such interests is not required because, first, such
persons are brought into the action by summors directed to "unknown owners,"
and, second, the court itself 1s required to meke provieions for the protec~
tion of such interests and their ocwners. In practice, the gquoted words are
not taken at such literal meaning.

754.30. In cases specified in Section T54.20 the court shall make such
order or orders for joinder of partlies defendant, for appointment of a guard-
ian or guerdians ad litem pursuvant to Section 373.5 and for appointment of
a guardlan ad litem or guardians ad litem pursuant to Sections 372 and 373
as are necessary or proper.

Comment. BSection 754.30 is new. Though the subject is covered by the
general requirements of Section 389 of the Code of Civil Procedure, a specl-
fic statement for partition acticns seems desirable.

Section 754.30 gives the court flexibility in determining what steps

will satisfy the requirement for joinder of parties and representation of
their lnterests according to the clrcumstances of the case.
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For example, it seems proper for the court to apply principles of virtual
representation or to appolnt guardians ad litem for a class of persons, as
provided in Section 373.5 of the Code of Civil Procedure, or both. Additlon-
ally, the Act elsewhere containg provisions for the protection of the interests
of so-called "unknown owners" (persons not in being or who are unascertained
or unknown) by decree or order. See generally Mabry v. Scott, 51 Cal. App.2d
aks, 124 p.2a 659 (1942), cert. denied, 317 U.S. 670, L. ed 538, 63 S. Ct.

75 (1942); los Angeles County v. Winans, 13 Cal. App. 234, 109 P. 640 (1910);
Gareide v. Garside, B0 Cal. App.2d 318, 181 P.2a 665 (1947).

754.40. The plaintiff may name as defendants, in addition to persons who

appear of record or &re known to plaintiff to have or claim an interest in the
property, "All Persons Unknown" claiming any title or interest in the property,”

and "The helrs and devisees of (name of deceased claimant),

deceased, and all persons claiming by, through, or under said decedent," and

a decedent, as provided in Section 1245.3 of this code. The provisions of Sec-
tion 1245.3, insofar as they relate to jurlsdiction, process and effect of the
Judgment, shall apply, as nearly as may be. If the action involves personal
property, reference shall be made to legatees of the decedent.

Comment. Section 754.40 is new. Section 1245.3 of the Code of Civil
Procedure contains procedures for neming and gerving unknown defendants in an
eminent domain action. The second sentence of Section 754.40 1s intended to
exclude the second paragraph of Sectlon 1245.3 which relates to determining
the value of the Interest or damages of unknown defendants and payment of
proceeds to the clerk. This phase is separately provided for herein. Since
the partition action msy involve personal property, in whele or in part, the
last sentence of Section T54.40 1s added.

755.10., TImmedlately sfter filing the complaint in the superior court, the
plaintiff must record in the office of every county in which any real property
is situated & notice of the pendency of the action, containing the names of the
parties, so far as known, and a atetement of any defendants sued by general

designation pursuant to Section 754.40, the object of the action, and a descrip-

tion of the property to be affected thereby. If other real property is thereafter

~ included in the action, the plaintiff must promptly record & supplemental notice
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in 1ike form. From the time of filing any such notice for record all persouns

shall be deemed to have notice of the pendency of the action.

Comment. Section 755.10 is based on present Section 755. However, the
second sentence, relating to real property which thereafter may be included
is new. Also, the notice will be required to refer to defendants sued by
general designation pursuant to Section 754.40. Since the partition action
is guasl in rem, it does not seem appropriate to include gqualifying wording
novw found in the general lis pendens section (CCP 409} that a purchaser or
encumbrancer is placed upon notice only of the pendency of the action against
"parties designated by their true names."

755.20. If the notlce required by Section 755.10 is not filed for record,
the court, upon motion of a party, or upon its own motion, may stay the action
until the notice is so filed, and may order the plaintiff, or another party
on behalf of plaintiff, to fille the notice at plaintiff's expense.

Corment. Sectlon 755.20 1s new. The recording of the lis pendens is an
essential step in the partition action. DPrompt filing of the notice for record

enables the court to deal with the title with certeainty. The court should be
anthorized to take steps to insure that the notice is filed.

756.10. The swmons shall contain the names of the parties, including
parties sued by general desigmation pursuant to Section 754,40, and a descrip-
tion of the property scught to be partitioned. Otherwise, it shall be in the
form of a summons in civil actions.

Comment. Section 756.10 is changed in wording from present Sectlom T756.
The reference to “parties sued by general designation pursuant to Section
754.40" is intended to supplant wording in Section 756 that when the complaint
shows that a person haes or claims an lnterest in or lien upon the property
whose name is unknown to the plaintiff, the summons must also be directed to
all persons unknown who have or claim any interest in or lien upon the property.
Wording in Section 756 that the summons must be directed to all of the persons
named as defendents is omltted, in view of Section 756.20, infra. See also
Comment under Section T758.10, jpfra.

756.20. A summons may be issued which contains only the names of the

defendants to be served therewlth and a description of only the property
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sought to be partiticned against such defendants. Judgment based on failure
to appear and answer after service of such summons shall be concluslve against :
such defendants in respect only to the property described in such-summons.

Corment. Section 756.20 is new. It is based on present Section 1245.2
of the Code of Civil Procedure (eminent domain). If there are unknown
parties and several parcels of real property, it should not be required that
the published summons include s description of &1l parcels.

T57.10. The summons shall be served upon known defendants in the manner
provided by Article 3 (commencing with Section 415.10) of Chapter 4 of Title
10 of this code. Defendants sued by general designation purscvent to Section
754.40 ghall be served by posting and publication, upon the ‘showing end order
of court, and in the menner provided in Section 1245.3 of this code, except
that publication shall be made pursuant to Section 6064 of the Govermment Code
in & newspaper of general circulation in the county in which ie located the
property, or part thereof, in which the defendant to be served has or may have
an interest or claim, or, if none, in 8 newspaper of general clrculation in
an g8djolning county, to be designated in the order. When publication of
summons is ordered as to a known party, pursuant to Section 415.50 of this
ctde, the pﬁblisheﬂ summons Bhall include the description of the property set
forth in the summons.

Comment. Section 757.10C replaces presemt Section T57. The new section
provides more detail than Section 757. By incorporating Section 1245.3 (eminent
domain), Section 757.10 in effect adds the requirement of posting to publication.
The wording beginning "except that" is believed desirable to avoid uncertainty
both &8 to the county of publication and as to when service of summons by publi-
cation 18 complete. The last sentence 1s & modification of the last sentence
of present Sectlon T57, to reflect that under new Section 756.20 the summons
may be directed to only some of the defendants.

758.10. If the defendant fails to answer within the time allowed by law,
he is deemed to admit and adopt the allegations of the complaint. Otherwiee,
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he shall controvert such of the allegations of the complaint as he does not
vish to be taken as admitted, and shall set forth his estate or interest in
the property, and if he claims an encumbrance or lien thereon, he shall state
#he date and character of the encumbrance or lien and the amount remaining
due, and whether he has any additional security therefor, and if so, its
nature and extent. If he faills to disclose such additional security, he must
be deemed t0 have waived his encumbrance or lien cn the property to be parti-

tioned.

Comment. Section 758.10 is substantially the same as present Section
758. The wording thus carried forward is believed to have significance when
a party fails to answer, or falls to set forth his estate or interest or his
lier and data relating thereto. See Stewart v. Abernmathy, 62 Cal. App.2d 429,
144 P.2d B4k (1944)., Compare Section 751 of The Code of Clvil Procedure, re-
quiring the court, in a qulet title action based on adverse possession, to
take evidence of plalntiff'e title, aend prchibiting judgment by default. See
alsc Section T51.1 of the Code of Civil Procedure.

If this section is to be retained in present form, it is suggested cone
sideration be given to amplifying the information contained in the summons
{Section 756.10, supra.) by requiring the partition summons to contain a nota-
tion, substantially as follows:

This  ‘actlon is one for the partition of property. If you have or claim

an interest in, or any lien or encumbrance on, the properiy.or any part,

upon proper service of this summons upon you, you must appear and make a

legal response to the complaint, to avold prejudice to, or loss of rights.

759.10. Except as otherwise provided in, or inconsistent with the pur-
poses of, this chapter, the statutes and the rules of the Judicial Council
governing practice and procedure in civil actions generally shall apply.

Comment. Section 759.10 is new. For similar expressions, see, e.g.,

Sectione 1256, 1256.1 and 1257 of the Code of Civil Procedure (eminent domain),
and Section 1233 of the Probate (Code.

759.20. An action for partition is equitable in nature. The provisions

of this chapter shall be liberally construed in aild of the court®s jurlediction.

-9-
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Comment. Section 759.20 is new. Though California ceses have repeatedly
emphasized the equitable nature of the statutory proceeding, a legislative
declaration, ag above, will tend to aveid or minimize technical attacks upon
orders or judgments, on the ground that the Act itself ie the precise measure
of the court's power, i.e., that the court has jurisdiction only within the
framewnrk of the specific statutory provisions.

Article 3

Mode of Partition-Partition By Division
760.10. Except as otherwise provided by statute, the property shall be
partitioned by division pursuant to this article, unless 1t appears by the
evidence or a referee's report that a partition by division cannot be had with-

out great prejudice to the co-owners.

Comment. Section 760.10 is new in wording. It continues the general
principle stated in present Section 763, first sentence (real property) and
present Section 752a {personal property) that partition in kind is required,
unlegs such partition cannot be made without great prejudice to the co-owners.
Bowever, wording added to Section 763 in 1927 that partition by sale may be
required by a life tenant when the property is subject toc & contingent remain-
der 1s omitted, since the subject of successive estates ie separately covered.
See under Article 5, infra.

Section 760.10 derives certain wording ("a partition cannot be had . . .")
from present Sectlon T52a, rather than following wording in present Section

763 ("the property . . . is s0 situated that partition cannot be made . . .")
on the ground the former is a more precise statement.

Section 760.10 omits certain wording found in Section 763 ("the property
or any part of it is so situated . . ."}, on the ground that reference to
“"part" of the property is ambiguous and the subject should be more specifically
treated. BSee Sections 761.50 and T64.30, infra.

Section 760.10 adds wordlng making clear that an order for sale, rather
than partition in kind, may be based upon & referee's report. Present Section
763, first sentence, refers to "evidence." It doee not seem to be advisable
to add a reference to judicial notice. Such a reference could be misleading.
If, for example, 2 city lot is almost wholly occupled by & dwelllng or apartment
house, so that partition in kind is impracticable, that fact can be easily '
established by brief evidence, admissions in pleadings or a stipulation of fact,

760.20. The power of the court to order partition by division or by sale

iz not limited by allegations or admissions in the pleadings.
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Comment. Section 760.20 is a more complete statement of provisions found
in present Section 763, first sentence {"whether alleged in the complaint or
not" ).

760.30. Unless another mode of partition is required or permitted by
statute, upon the requisite proofs being made, the court shall order partition
by division according to the respective rights of the co-owners as ascertained
by the court, and designate the portion to remain undivided for co-owners whose
interests remain unknown, or are not ascertained.

Comment. Section T60.30 continues without substantive change comparable
provisions in present Section 763, first paragraph. The words "upon requisite
proofs being made" are retained. '

764,40, The court shall appoint three referees or, with the consent of
the parties, one referee who shall have all the powers and perform the dutles
of three referees to make the divisicn.

Comment. Section 760.30 contimues without substantive change comparable
provisions of present Section 763, first sentence. Other provieions as to the
appointment of referees for division or sale are set forth in Sections 764.10
and T64.20, infra.

761.10. In partition by division, the referees shall divide the property,
apnd allot the several portions thereof to the respective co-owners, quantity
and quality relstively considered, according to the respective rights of the
parties as determined by the court pursuant to this chapter, designating the
several portione by proper landmarks, and, with the approval of the court, may
engage the services of & surveyor with the necessary assistants to aid them.

Comment. Section 761.10 continues, without substantive change comparsble
provieions in present Section 76h, first sentence, except that a requirement
Tor emproval by the court, before a surveyor is engeged by the referees is added.

Amoutts involwed in such services may be substantial, end means of payment may
present a problem. Bence, the new requirement is added for court approval.
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761.20. 1In partition by division, whenever the same can be dome without
material injury to the rights and interests of other co-cwnere, the referees
shall

(a) Allot to a purchaser, his heirs or assigns, the land described as a
specific tract by metes and bounds in a deed of conveyance executed by one or
more of the co-owners, purporting to convey the whole title to the specific
tract to the purchaser in fee and in severalty, or take such other action as
will make such deed effective as a conveyance of the whole title to the specl-
fic tract;

{b) Allot to each co-owner lands which embrace, so far as practicable,
improvements which he has made for himself, the value of such improvements to

be disregarded in making the allotment.

- - - Comment. Section 761.20, sub-paragraphe (a} and (b), contimue without

substantive change compareble provisions in the fourth and fifth sentences,
respectively, of present Sectlon T6L. In sub-paragraph (b) of Section 761.20,
the provisions in the fifth sentence of Section 76l are re-worded to express
the intent more clearly, ili.e., the lmprovements referred to are those made by
a co~owner for his beneflt, and not for the common benefit, and the word
“"valuation" has been omitted, since, generally, there i1s no requirement for
& valuation of parcels or sub-parcels in a partition by division.

761.30. In partition by division, the referees shall make determipations
and recommendetions ae to ways, roads, streets and easemenis regulired by Sec-

tion 782.30.
Comment . Sectibn 761.30 is a reference section only.

761.40. In partition by division, the referees may recommend, and the
court may adjudge, compensation to be made by one co-owner to another, but such
compensation shall not be requlred to be made by unknown co-owners, nor by a
minor unless it appears that the minor has sufficient perscnal property for
that purpose and that his interest will be promoted thereby.
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Comment. Section 761.40 contimues without substantive change present
Section 792, First sentence. The second sentence of Section 792 ("(I)n sll
cases the court has power to make compensatory adjustment . . . according te
the ordinary principles of equity") is placed in Section 780.50, infra,

761.50. When part of a parcel of real property 1s ordered partitioned
by sale, as provided in Section 764.30, the remainder shall be partitioned by

division, as provided in this article.

Comment. Sectlon 761.50 1s new. Tt is & conforming section to new Sec-

_ tion 75E.3G, infra.

762.10. Upon divieion of the property, the referees shall make & report
of their proceedings, specifying the manner in which they have executed their
trust, and describing the property divided, the shares alloted to each party,
with & particular description of each share, any compensatory adjustment reccm-
mended, &nd any determination and recommendations as to ways, roads, streets
and easements pursuant to Section 782.30. Any perty, upon 10 days® notice to
the other parties who bave appeaired, may mowve the court to confirm, change,
modify or set eside such report. The referees, upon 10 days' notice to the
parties who have appeared, may move the court to confirm the report.

Comment. Section 762.10 continues comparable provisions in present Sec-
tion 765 with the following changes: (1) specific reference is made to any
recommendations of the referees as to compensatory adjustments or es to ways,
roads, streets and easements; (2) the referees themselves may move to confirm
the report. See present Section 784 (=ale).

762.20. The court may confiﬁn, change, modify or set aside the report,
and, if necessary, appoint new referees. Upon the report being confirmed, judg-
ment shall be entered that such partition be éffectual forever. The judgment

is binding and conclusive as provided in Article 11 {commencing with Section

783.10).
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Comment. Section 762.20 contimies without substantive change comparable
provislons in present Section 766. Provisions in Section 766 which specify
in detail the mamnner in which the judgment is binding are replaced by similar
provisions in new Section T783.20. )

Article L

Partition By Sale
764.10. When partition by sale is or may be required, the court shall

appoint one referee, or with the consent of the co=-owners, three referees for

that purpose.

Comment. Sectlon T6L4.10 is new., It establishes one sale referee as the
norm. A sale conducted by three referees is cumbersome, though it may be
desirable in unusual cases when the co~owners agree. On interpretation of
present statutory provisions, see Hughes v. Devlin, 23 Cal. 501 (1863)(upholding
power of court to appoint one referee); Ahr v. Ahr, 153 Cal. App.2d 1, 314 P. 95
{1957 }{refusing on appeal to consider question because no objection to one
referee wae mede at the trial); compare Parmelee v. Breinard, 62 Cal. App.2d 182,
1LL P.2d 381 (194k4)(alternative ground of reversal, on eppeal, that one referee
was appointed for sale, without citation of Hughes decision).

764.20. The same person or persons may be appointed as referee or referees
for divieicn and sale or a different person or persons may be appointed for the
respective functions or one of three referees may be appointed to act in both
capacities.

Comment. Section 764.20 is new. Its purpose 1s to give the court flexi-
bility in appointing referees for division or for sele or both.

T64.30. When a tract of land ineludes land which ig of a special nature
because of location, use classification, improvements or other reason and which
cannot be partitioned by divieion without great prejudice to the co-owners, and
the remainder may be partiticred without such prejudice, the land which 1s of

a special nature may be ordered severed and sold.
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Comment. Section 764.30 is new. It replaces general wording in present
Section 703 that 1f it appears "any part" of the property is so situated that
i1t cannot be partitioned without great prejudice ic the owners, the court may
order a sale of "the property." Section 764.30 mey be at least partially at
variance with expressions in East Shore Co. v. Richmond Belt Ry., 172 Cal. 1Tk,
155 P. 999 (1916),to the effect that if some part of the common lands is of
far more value than other parts, the referees can take these matters into
account in making the partition. The rule stated in Section 764.30 is believed
more consietent with the basiec principle of partition in kind. Tt avolde the
unfairness of swarding readily vendible property of amall area %o--Co-owner A and
awvarding a large areg of unimproved property which is not readily vendible to
Co-owner B. However, there may be cases where the tract consists of "unit"
property and the proposed rule would not apply.

765.10. Except as otherwise provided by statute, & sale of property, real
or persongl, shall be at public auction or by private sale, as may be designated
by the court, or,if the court does not designate, as the referee in his discre-
tion may determine.

Comment. Section 765.10 is new. It permits the court to designate the
type of sale; otherwlse the matter is one for the discretion of the referee.
Present Section 775 refers to a sale at public auction or at private sale, as
the referee ghall judge to be most beneficial to all parties interested.

765.20. Items of personal property not part of a unit sale mey be sold
separaiely cor as a lot or lots, as the court may direct or, if the court does
not direct, as the referee in his discretion may determine.

Comment. Section 765.20 is new. The present Act has not provisions on
this subject.

765.30. Unless they are ordered eold as a unit, several known lots or
parcels of real property shall be sold separstely.

Comment. Sectlon 765.30 is new, but states the principle of present
Section 702 that "(I)f the premises consist of distinet farms or lots, they
mist be sold separately." The words "several known lots or parcels" are derived
from the execution statutes. See Section 692 of the Code of Civil Procedure.
The words do not necessarily refer to legal descriptions of tracts or lots.

If the referee 18 in doubt as to how to proceed under this section or the two
vreceding sections, he may petition the court for instructions.
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765.40. When real and personal property iz ordered sold as a unit, it

shall be =0ld under one bid.

Comment. Sectlon 765.40 is new. See generally Section 745.5 of the
Probate Code, referring to sale under "one bid."

766.10. Except as otherwlse provided by statute, the sale shall be upon
the following notice:

(a) In the case of real property or a leasehold estate therein, or a
sale of unit property 1ln which is included real property or such & leasehold
estate, by publication and posting of motice of sale in the manner required
for the sale of real property upon execution;

(b) In case of persoml property not included in unit property, by
posting of notice of sale in the manner requlired for sale of like property
upon execution;

(c) In elther case, upon such additional notice as the court may order.

Comment. Section 766.10 is new. With succeeding sections, it replaces
present Section T75, which contains an unsatiasfactory reference to procedure
in decedents® esteates for a private sale of real property. The provisions as
to notice of sale upon executicn are definite, both for resl and personal
property. Section 766.10 incorporates only the publicetion and posting pro-
viglons of the execution statutes. See Section 692 of the Code of Civil Pro-
cedure. It %oes not eppear necessary or desirable to add provisions for
delivering or mailing notice of sale to the co-owners. BSuch perscne have
means of keeping informed. Upon & balancing of interests, even a "courtesy"
notice provision appears inadvisable, in view of the quasi in rem nature of
the Judgment. In some types of sales, the court may deem it desirable to
order other types of notice, such as display or classified advertisements.

Section 766.10 does not include provisions governing sales in decedents!’
estates which permit the court to shorten publication time 1n cage of a private
sale of real property, tc shorten time for notice of sale of personal property,
or to dlepense with published notice of aale if the real property is wvalued
at $1,000, or less. See Probate Code Sections 772, 780, 782. Such provisions
are not deemed suffiently important in partition sales.
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766.20. 1In case of private sale, the notice shall state the date on or
after which the sale will be made and a place of business of the referee or
his attorney at which written offers may be left. 1In casge of sale at public
auction or private sale, the notice shall contain a brief reference to the
principal terms of sale; 88 applicable, including but not limited to, the
following: minimum bid, right to reject all bids, terms of a credit, any prior
eetate, right, claim, encumbrance or lien subject to which title will be
transferred, escrow and title insurance expenses, and procedure as to in-
creased offers at court confirmation and agents' commissions, as provided in
Section T768.20.

In lieu thereof, the notice may refer to an order of court or to a
written statement setting forth such metters which may be inspected at a
place of business above mentioned. .

Comment. Section 766.20 is new. It is intended to provide a meaningful
notice of sale, in a practical manner. In real property sales in decedents’
estates, the published notice inciudes socme of the matters listed, upon
occaslon, as a voluntary practice by fiducleries. For lepgal requirements in
such seles, see Sections 772, 780, 7892 of the Probate Code. However, the
partition sale procedure differs from probate sale procedure. More detailed
informetion is desirable. The present Act is more general, i.e., "Inall . . .
gales . . . the terms must be made known at the time" (Section 792); in a
sale at public auction, the notice "mst state the terms of sale," and, if
the property "is to be sold subject tc & prior estate, charge or lien, that
mist be stated in the notice." {Present Section T775.)

766.30, If the property to be sold is

(a) Perishable property or personal property which will depreciate in
value if pot disposed of promptly or which will incur loss by belng kept; or

(b) A stock, bond, voting trust certificate, stock warrant or subscrip-
tion right, or a land trust certificate, certificate of beneficial interest
in trust, invesiment trust certificate, mortgage participation certificate, or
any other security, or a certificate of deposit for any thereof.
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it mey be ordered sold upon such notice and conditions, if any, as the -court
may prescribe. Title shall pass without court confirmation, unless the court
shall otherwise order. If the property is sold without the need for court
confirmation, the referee shall be responsible for the actual value until,
after return and proper showing, the court shall approve the sale.

Comment. Section 766.30 is new. It follows, in part, Sections 770 and
771 of the Probate Code. However, the court is authorized to require court
confirmetion. When time permits, court confirmation will eliminate the poten-
tial liability of the referee stated inm the last sentence. The sale of a
security will not be ususl in & partition action. The provisions of paragraph
(v), above, are more general than corresponding provieions of Section 771 of
the Probate Code. ' '

T766.40. A sale at public guction shall be conducted at the place specl-
fied by court order, or, If hone, in a county in which the real prﬁperty, or
part thereof, is situated, or, if the sale does not inveolve real property, in
a county in which the perscmel property, or part thereof, le situated. The
sale may be posiponed by the referee by public declaration, a&s provided for
stles upon execution. Unless required by court order, persongl property need
not be present at the sale.

Comment. Section 766.40 is new. It provides procedural detail for sales
at public auction. Generslly, it follows execution procedure, except for the
last sentence.

766.50. If a co=owner or a person entitled to have his encumbrance or
iien paid out of the proceeds of sale becomes a purchaser, the referee may
take his receipt for such of the proceeds as belong to him upon his giving
security, or making arrangements satisfactory to the referee, for payment of

amounts which are or may become due from him on account of expenses of sale,

general costs of'the action and coets of the reference.
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Comment. Section 766.20 is new in wording, and provides expressly for
assurances as to payment of the bidder's share of expenses and costs, some
of which will not have been determined at the time of sale in many instances.
Present Section 786 is generally to the same effect, but does not include
wording as to security for expenses and costs.

766.60, Except as provided in Section 766.30, title to the property scld

shall not pass until confirmation by the court.
romment. Section 766.60 is new but non-substantive.

T67.10. After meking & sale or sales, the referee shall report the same
in vriting to the court. For each sale, the report shall include {i) a des-
cription of the property sold, {ii) the purchaser’s name, (iii) the purchase
price and menner of payment, {iv) other terms and conditione of the sale, in-
cluding, if any, the security taken for the purchase price, (v) any smounte
payable to encumbrancers and lienors, {vl) a statement as to contractual or
other arrangements or conditlons as to agents' commissions, (vii) reccmmenda-
tions as to ways, roads, streets and emsements pursuant to Section 782.30, and

{viii) other material facts relevant to the sale and the confirmation proceed-

ing.

Comment. Section 767.10 is based, in part, upon present Section T84, first

and second sentences. However, more detall is specified, 1.e., items {v)
through (viii), inclusive. -

767.20. A purchaser, the referee, or any party who has appeered upon 10
days' notice tc the other parties who have appeared, and alsc to the purchaser
and referee, if such person is not the moving party, may move the court to
confirm or set aside the sale or sales.

Comment. Section 767.2C continues without substantive change present
Section 7B%, third sentence.
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768.10. Upon the hearing, the court shall examine the report and witnesses
in relation to the same. If it appears the proceedings were unfair or the sum
bid is disproportionate to the value, or if it appears that a sum exceeding
such bid by at least 10 percent on the first $10,000, and 5 percent of the
amount in excess of $10,000, determined after & reasonable allowance for ex-
penses of & new sale, may be cbtained upon a new sale, the court may vacate
the sale and order another to be had, of which notice shall be given, and the
sale conducted 88 1f no previous sale had taken place.

If, upon the hearing, an offer exceeding the amcunt named in the report
by at lemst 10 percent on the first $10,000, and 5 percent of the amount in
excess of $10,000 is made to the court, in writing, by a responsible bidder,
it is in the discretion of the court to accept such offer and confirm the bid
to such person, or to order a new sale. If more tham one such offer is made
to the court, in writing, by a responsible peraon, it is in the discretion of
the court to accept the highest increased offer and to confirm the bid to such
person, or to order a new sale.

Comment. Section 768.10 is based upon present Section 784, fourth and
fifth sentences, with the following changes: (1) In both paragraphs, the
10%~5% formula 1s used, in place of the present10% formula. No distinction
is made in this respect between sales of real and personal property. Compare
Sections 756.5 and 785 of the Probate Code. (2) In the first paragraph,
second sentence, following the words "disproportionateto the value," the
word "and" is change to "or"; the words “"determined after a reasonable allowance
for expenses of a new sale" are substituted for "exclusive of the expenses of

a new sale."” The latter words have been declared to lack certainty in this
context. See Estate of Naftzer, 24 Cal.2d 595, 150 P.2d 873 (1949).

The new wording is intended to enlarge the discretion of the court to
order & new sale, by permitting such order where 1t appears probable that a
new sale, after a reasomable allowance fpr expenses of a new sale, would bring
more than the stated percentage increase, though me-firm offer e in' hend. . Jo
an extent this ground overlaps ancther ground ("the sum is disproportinate to
the value"). This latter ground can be given effect when there is a showing
of gross dlsparity.
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The last sentence of the second paragraph is added for completeness. It
is believed to state present law. See Estate of Griffin, 127 Cal. 543, 544~
545 (1900)( construlng Fformer Section 1552 of the Code of Civil Procedure, govern-
ing probate sales); Sting ‘y. Beckman, 105 Cal. App.2d 503, 233 P.2d 591 {1951) -
(partition sales involving successive overblds, a point not discussed).

768.20. (a) This section applies when, in advance of sale, the court
ghall have so ordered, or the parties shall have so agreed.

(v} In a sale governed by this section, the amount of an increased offer
in court shall be determined without regard to agents' commissions, if any,
and the commissions payable on account of the sale shall be fixed by the court,
and shall be divided or limited, as provided in any such instance, for private
sales of reel property in decedents® estetes, except that 1f an original offer
or an increased offer is made to the court by a co-~owner, encumbrancer or
lienor not represented by an agent, the amount of an increased offer in court
made by one who 1s not such co-owner, encumbrencer or lienor shall be determined

with regard to agents' commissions, if any, payable on account of the sale.

Comment. Section 368.20 is new. It provides a flexible procedure whereby
the court may order, or the parties in advance of the sale may agree, that the
procedure in private sales of real property in decedents' estates shall apply
to the sale, with one modification. That modification, stated in the last
clause of subdivision .(b), makes inapplicable the "grose overbidding" rule when
the original or an increased offer to the court is a "direct" offer of a co-owner,
encumbrancer or lienor.

The rule takes cognizance of two important factors, first, the legiti-
mate Interests of co-owners, encurbrancers and lienors in preserving their
property or contract rights by bidding in the property at what essentially
is a forced sale, and in not being forced to take proceéds or & share of
proceeds lesser in amount than they are willing to pay; second, certain
types of property to be sold at partition sale, and certain indicated situ-
atlons, lend themselves to adoption of the probaté sale method, modified as
above.

Thie approach better scrves the ends of justice than a fixed adoption or
the probate sale procedure. The latter, even with limitstdons on commissions,
can result in less "net" than a direct offer or increased coffer.

Though there is no reported California case, it is believed that presently
the court, sitting &s a court of equity, has authority to accept increased
offers on a "net overbid" basis (see, generally, Estate of Cole, 124 Cal. App.2d
615, 269 P.2d 739 {1954)) and to fix and, where necessary, limit and divide
agents' commisgions.
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Statutory provisions, however, sare desirable, so that when the procedure
is availed of under subdivision (z), there will be established rules as to
agents' commissions ordered in advance of sale. For various statutory pro-
visions as to ageats' commissions in private sales of real property in probate,
see Sections 760, T61l, T61.5 and 785 of the Probate Code.

768.30. Upon confirmation of a sale, the court shall order the referee
t0 execute & conveyance or other instrument of transfer, as may be required,
and to teke securities pursuant to the sale. The order may direct the referee
respecting the dilsposition of the proceeds of sale. A conveyance of real
property shall be recorded in each county in which the property or part is
situated. The conveyance or transfer pursuant to the order is a bar %o all
persons interested in the property, as provided in Article 11 (commencing with
Sectlon 783.10).

Comment. Sectlion 768.30 continues without substantive change present
Section 785 ifirst and second sentences) and part of present Section 787. The
remaining part of Section 787 is covered, without detail, in a general section
(Section 783.10, infra).

768.40, If the purchaser, after confirmetion of the sale, refuses to
pay the amount of his bid, the referee may again sell the property at any ‘time
to the highest bidder. 1If any loss is occasioned thereby, the referce may
recover the amount of such loss and costs and expenses incurred, including s
reasonable attorney's fee, from the bidder so refusing, or the referee, with-
out making a re-sale, may maintain an action against the purchaser and, if he
recovers judgment, shall be awarded a reasomable attorney's fee.

Comment. Section 768.40 continues present Section 785, third sentence,
with addition of express provisicns for recovery of 2 reasonable attorney's
fee in either of the events stated. In permitting recovery of a loss by the
referee, present Section 785 refers to "costs incurred." This expression is

ambigucus. The attorney's fee provisions are reasomable in the circumstances
stated in this sectlon.
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768.50. A referee or guardian shall not, nor shall any person for the
benefit of either, be interested in the purchase of any property which is the
subject of the action, except that a guardiqn may be interested in the pur-
chase of property for the benefit of his ward and a referee or guardian ad
litem in whose favor a lien has been imposed pursusnt to this chapter may
purchase the property or the interest of a party in a sale which is made to
enforce the lien. 8Sales contrary to the provisions of this secticn are void.

Comment. Section T68.50 continues present Section T83 without substantive
change, except (1) the provieions are applicable to any guardian, rather than
to the guardian of an "infant," and (2) a new provision is added where a

referee or guardianh ad litem bhids in at a sale held to enforce a lien in his
favor imposed under the chapter.

Article 5

Successive Estates

T7f0.10. When the cwnership estates in the property are soclely successive
estates, a partition of the property, or part thereof, shall be ordered only
pursuant to this article.

Comment. Section 770.10 and succeeding sections in this article are néw.
They are intended to provide different standards when the ownership estates
are solely successlve estates, thereby replacing certain 1927 amendments to
present Sections 752, 763 and 781.

T70.20. The partition of such property, or part thereof, shall be ordered
1f the court determines that a partition ie in the best interests of all the co-
owners, including known co-cwners and unescertained, unborn and unknown co-owners.
In determining such issue, the court shall consider whether the estate in pos-
session has become unduly burdenscme by reason ¢of taxes or other anmual charges, .
existing or proposed public improvement assessments, expense of ordinary or of
any needed extraocrdinary repairs, any substantial change in the character of
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the property or of surrounding property slnce the creation of the ownershilp

estates, the provisions of the decree or other writing defining the terms and
conditions of the ownership estates, the circumstances under which the owner-
ship estates were created, and all other factors which would be considered by

a court of equity in the case of trust property.

Comment. Section 770.20 i3 new. It vests the court with jurisdiction
to order & partition and specifies generslly the guldelines for severing the
co-ownerships as to the entire property or a part of the property.

Tf0«30. VWhen all the ownership estates are held in absolute ownership
by persone in being, the court, in its discretion, may order a partition of
all or part of the property by division, sale or appraisal, pursuant to other

provisions of this chapter, as it deems appropriate to the circumstances.

Comment. Section 770.30 is new. Unlike cases of concurrent ownership,
vhere partition by division is the general rule, the court is vested with
discretion to determine the particular mode of partition. Part of the property
may be sold off and another part divided, or the court may order only part
sold off, leaving the successive estates in the balsnce. For partition by
appraisal, the consent of’phe parties is required. See Article 8, infra.

770.40., When all the cwnership estates are not held as provided in Sec-

tion 770.30, the property ordered partitioned shasll be partitioned by sale.

Comment.” Section 770.40 15 new. It is believed that the exlastence of
future estates or rights which are contingent or subject to defeasance makes
difficult, if not impractical, a partition by division, as to any property not
sold.

It can be argued the court should have discretion to authorize an exchange,
or the creation of a trust to administer the property itself, in lieu of the
ordering partition by sale as provided in this article. However, this draft
dees not take such sdvanced steps 1f the creator of such successive estates
has not made provision therefor. Under Secticn T70.20, a part only of the pro-
perty may be ordered partitioned. It would seem that many problems can be
resolved bya sale of part - only of the property.
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770.50. 1In, or prior to meking, the order for sale, the court shall
determine whether the sales' proceeds are to be placed in trust for the benefit
of all owners, as provided in Article 6 (commencing with Section 772.10) and,
if not, the velue of the proportional interest of the temant for 1life or years
| entitled to possession of the property sold.

Comment. Section T770.50 1s new, in procedural detail. It is a companion
section to Section 772.20, infra. If the court determines not to order the
entire proceeds placed in tfﬁEE'tsee present Section 781 as amended in 1927),
such determination should be made in advance of the sale.

Article 6
Protection Of Estates And Future Intereets

Ti2.10. Except as provided in Section 772.20, in all ceses of sales,
when it appears that any person has a vested or contingent future estate or
right in any of the property sold, the court shall ascertain and settle the
proportional value of such estate or right, and shall direct such proportion
of the proceeds of sale to be lnvested, secured, or paid over, in such manner
as will protect the Intereets of all such persons.

Comment. Section 772.10 contimues, without substantive change, the pro-
visions of present Section T8Bl, except for provisions sdded in 1927 as to
property subject to a life estate with remainder over. As to the latter, see
Section 772.20, ipnfra.

. 772.20. Upon & sale pursuant to Section 770.40, the court shall direct
the entire proceeds of the sale of the ownership interests to be paid to a
trustee to be appointed by the court, upon security satisfactory to the court,
to be invested and re-invested, the income to be paid to the temant for life
or for years, and the corpus of the trust estate, upon termination of such
prior estate, to be delivered or paid to the resmmindermen as in the decree de-

termined; and the court shall retain jurisdiction for the settlement of the
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accounts of such trustee and in all matters necessary for the proper adminis-
tration of the trust; provided, the court, upon & showing that the establish-
ment of such a trust is not economically feasible or would not serve the best
interests of the co-owners, known or unknown, may order the proceeds divided

according to proportional values, and shall order the shares of the proceeds
to be invested, secured or paid over, in such manner as will protect the

interests of the parties or persons ln interest.

Comment. Section 772.20, to the proviso, contimues present Section 781
in its provisions for property subject to a 1life estate wilth remeinder over,
except that the estate im possession may be a term for years, as well as &
life estate. A substantive change i3 made by the proviso, l.e., the court
need not universally require the proceeds to be placed in trust. A court of
appeal decision has held that the trust disposition is regquired under the
present Act because of the later emactment of amendments to present Sectlon
781, after adoption of present Sections 778 and 779. See Estate of Giacomelos,
1?§t091. p.2d almitti Cal. Rptr. 245 (1351 Certailn oyt of state cages hold

direca ota ute gen@ ?getggngg%rgft% m:£ goggogggtionaue O%ug}%ogsa ogggf

not const tutionally be agglied to pro%e 1d only in sucressive estates
acguired before the effectlve date of the statute. BSee, e,.,g., Wilhite V.

Rathburn, 332 Mo. 1208, 6L §.W.2d 708 (1933).

However, in California since 1872 the Partition Act has permitted this
type of decree in general under Sections 778 anmd 779. Wording added in 1927
to Section 781 for creation of a trust is permissive ("may"). The California
case clted above does not discuss the question of retroactive application.

T772.30. Whenever a minor or other person under a disability has no guard-
ign, money or property due him may be ordered paid or delivered in z manner
authorized by Section 1510 of the Probate Code and subject to the limitaiions
of that sectlomn.

Comment. Section 772.30 is new. It is designed to dispense with the
appeintment of & guardian Iin certain cases, by adopting the procedure of
Probate Code Section 1510.

772.40. An estate for life or yeers in an undivided share of the whole

property which is entitled to possession may be set off in any part of the

property not ordered sold, elther by way of complete or partial satisfaction.
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Comment. Section 772.40 is intended to state, though in different word-
ing, the substance of present Section 770, with the sddition of (1) "which is
entitled to possession” and (2) "elther by way of complete or partial satis-
faction" for clarity.

Article 7

Encumbrances-Adverse BEstates Or Interests
TT4.10. As used in this article
"Encumbrance" includes encumbrances and liens of every kind except liens
for property taxes, public improvement asesessments or bonds.
"Adverse estate or interest" means the estates, interests rights and
claims described in paragraph (¢) of Section 754.10 owned, held or claimed by

persons not named as parties to the action.
Comment. Section 774%.10 is new.

TT4.20. Before making any order or decree for partition by any method,
the court, to the extent necessary to grant the relief scught or other appro-
priate rellef, shall ascertaln the state of the title as between the parties,
except that where there are several unknown persons having an interest in the
property, their rights may be considered together, and shall determine (1)
the validity and priority of, the sums due or to become due upon, encumbrances
of record at the time of the commencement of the action, or known to the plain-
tiff, and, if the smount remeining due is secured in any menner, the nsture and
extent of the security; and {ii) the validity, nature and extent of adverse
estates or interests which were similarly of record or known to the plaintiff,

Comment. Section T74.20 states, in different wording, and with some en-
largement requirements now stated in present Sections 759 and 761. Tms, (1)

it is contemplated that before any partition decree or order is made, the
matters above specified will have been determined; (2) the need for determining
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the title upon any mode of partition is states more explitly; (3) the qualify-
ing words "to the extent necessary to grant the relief sought or other appropri-
ate rellef" are added, in recognition of the fact not every partition action
contemplates or requires a complete adjudlcation of title to the property,
including such matters as easements, and claims of adverse user; and (4) "known
to ‘to the plaintiff" is new.

T74.30. The court may order &n encumbrancer or the owner, holder or
claimant of an adverse estate or interest not already a party to be joined as
a party defendant.

Comment. Section T74#.30 is new. Whether a person should be reguired to
be joined will deperd upon circumstances, and the relief contemplated. See
Section 7T4.40, infra.

T74.40. The court may appoint & referee to require and receive evidence
or verified proof as to all or any of the matters: stated in Section T74.20,
from a party or non-party. Upon application of the referee, & party or & per-
son vhose encumbrance, estate or interest is being adjudicated, the court shall
direct the issuance of ﬁrooess to compel attendance of witnesses, the production
of books, documents or things, and filing of verified claims.

Corment. Section 774.40 is new. Present Section 761 suthorizes the
appointment of a referee to determine whether encumbrances have been paid,
whether other security 1s held and priority, in lieu of making an encumbrencer
a party. Section TT4.40 is broader in scope, extending also tc estates and
interests. It is not limited to a non-party. It also provides for different
process. In some cases, neither joinder as a party nor the appolntment of a
referee will be necessary, e.g., the validity and priority of an encumbrance:
may be undisputed and a writfeén statement of the amount due and security may be
voluntary supplied by the encumbrancer,

T74.50. The referee shall report his findings and conclusions in writing

to the court, which may conform, modilfy or set aside the report, or order a

new reference.
Comment. Section 774.50 1s based on present Section 762, last sentence.
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T75.10. ¥When an encumbrance is on an undivided estate or interest of
any party, if partition is ordered, the encumbrance shall thenceforth be a
charge only on the share assigned to the party but such share shall first be
charged with a just proportion of the costs of the action.

Comment. Section 775.10 continues present Section 769, without substantive
change.

775.20. When property is sold free of encumbrances, or scme thereof, the
proceeds shall be applied under the direction of the court:

1. To pay & Jjust proportion of the general costs of the action;

2. To pay the costs of the refercnce;

3. To satisfy of record such encumbrances in thelr order of pricrity, if
entitled tb priority over the lien under which the owner's title was obtained;

4, fThe resldue among the co-owners according to their respective shares
therein as found by the court, in such manner as the court may direct.

Comment. Section 775.20 continues present Sections 771 and 773, with the
following changes: (1) !"When property is sold free of encumbrances" is edded,
in recognition of the fact that in some partition actions, a sale subject to
encumbrances way be desirable and may be ordered even without a stipulation of
all interested parties {compare Cohen v. Karubien, 276 Cal. App.2d L, 80 Cal.
Rptr. 702 (1969), holding that a stipulation is required; see ppesent Section 775,
referring to e sale st public auction "subject to a prior estate, charge or

lien"; {2) subdivision (L)} wording "in such menner as the court may direct" is
substituted for the more detailed provisions of present Section 773. -

T75.30. If a party holding an encumbrance has cother security, the court
may, in its discretion, order such security to be exhausted before distribution
of the proceeds of sale, or that a just deduction be made from the amount of
the encumbrance on account of the other security.

Comment. Section 775.30 continues present Section 772, withoul substan-
tive change.
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Article 8
Partition By Appraisal

777.10. When the undivided interests of all co-owners are undisputed
or have been adjudicated, and all such interests are owned in absolute owner-
ship, the co-owners may agree upon a partition by appraisal pursuant to this
article.

Comment. Section T77.10 and other sectione in this article are new. The
purpose of this article 1s to provide an alternative method of partition for
co=owners who are willing to agree to the method and whose ownership interests
permit them to avail themselves of this method. It is believed that the offer-
ing of a statutory procedure based upon appraisal by a referee or referees,
with court supervision, will serve the interests of co-owners who find
themselves in disagreement, in some situations. An acquisition method does
not appear to involve the same tax consequences as a pertition sale. See
3 Rebkin & Johnson, Federal Income, Gift and Estate Taxation, Section 43.01.

Though the same result can be sccomplished by an agreement to arbitrate,
the authority of the court under the article proposed is much brosder than in
case of arbltration. Morecver, arbitration does not establish or clear title.

777.20. The agreement shall be in writing filed with the clerk and shall
include:

(a) A description of the property;

(v} The names of the parties who have requested the partition and their
respective ownership estates;

(c) The names of the parties who have not requested the partition but’
who are willing to acquire the estates described in {b) above; snd the un=
divided ownership estates of the acquiring parties;

(d¢) wWhether one or three referees shall be appointed, and the name or
nemes of a person or personsg to whose appointment ¢{he interaeted parties consent;

{e) The date or dates as of which the ownership estates to be acgquired

shall be appraised;
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{f) oOther terms mutually agreed upon which may include, but not by limi-
tation, provisions as to abandonment of the proceeding if the appraised value
of the ownership estate or estates to be acqguired exceeds a stated amount or
amounts; required deposits on account of purchse price; terms of anmy credit;
title and objections to title, and -payment of the expenses of the proceeding
authorized by this article and of cosis of the action.

Comment. Section T77.20 is new. It establishes the framework for the
agreement cof* the parties without, however, providing a fixed form of agreement.

Tf7.30. 1If the court determines that the agreement complies with Section
T77.20, that the terms and conditions are eguitable and that there are no ob-
Jectlons to the proposed procedure, it shall approve the agreement and stay
any pending partition by division or sale.

Comment., Section 777.30 is new. The court, as a court of equity, may
exerclse a sound discretion in approving or refusing to spprove a particular
agreement.

777.40. The court shall appoint one or three referees, as requested
(herein referred to as '"referee"). The referee shall appraise the property
and the ownership estates involved, and report his findings and valuations to
the court by report In writing filed with the clerk. Any party to the agree-
ment or the referee, upon 10 days' notice to the other parties to the agreement
and to the referee, 1if he is not the moving party, may move the court to confirm,
modlfy or set aside the report.

Comment. Section TT77.30 is new. It follows other partition procedures
in respect of the referee's report and the authority of the court to set upon
the report.

717.50. The court shall examine the report and witnesses in regard to
the same. If the court finds that the proceedings have been regularly

-3l-




()

)

conducted; that transfer of title to the ownership estates of the co-owners
requesting partition mey regularly be made, and that no facts appear which
would meke such transfer ineguitable, it shall confirm the report and order the
cwnerghip estates belng acquired transferred to the acquiring co-owners in pro-
portion to their respective ownership estates, or in such other proportion as
is set out in the agreement, upon payment of the amounts fixed as the purchase
price and any other smounts required by the agreement, the giving of any re-
guired security, and payment by the interested parties of the expenses of the
proceeding authorlized by this article and of the general costs of the action
or an appropriate share therecof.

Comment. Section 777.40 is pnew. It may be argued that the words "that
no facts appear which would make such transfer inequitable" vest too great
discretion in the court. On balance, it seems preferable to vest the court
with equiteble powers to refuse toc permit consummation of the transaction
where it would be inegquitable. The parties contract in the light of such
power of the court. Presumably, the power would seldom be exerclsed.

T777.60. The agreement shall bind the respective heirs, executors, adminie-
trators, successors and assigns of the parties, and, in the event of default,
may be specifically enforced by further proceedings in the actlon, or the
aggrieved parties mey pursue any other remedy, at law or in equity, which
they may have.

Comment. --Sectlon 777.60 is new. The agreement, subject to the provisions
of the article, is 2 binding agreement. BEven though the subject is personal
property, the agreement should be specifically enforceable, if the innccent
party chooses this remedy.

TTT.70. The proviasions of this article are cumuletive, and if, for
default or other cause, ownership interests are not transferred and acquired

pursuant to this article, the parties may pursue their other rights of partl-

tion, subject to Section 777.60.




(:: Comment. Section T77.7T0 is new. If the proceeding aborts or is not
carrled out, the parties should not be prejudiced as to thelr normal rights
of partition, except as an innocent party may elect to proceed under the
agreement pursuant to Section 777.60.

Article 9

Powers Of Court-General
780.10. 1In the conduct of the action the court may make decrees and
orders (herein “orders") neceseary or incidental to carrying out the purposes
of this chapter, ilncluding
(a) fTemporary restraining orders and injunctions, with or without bond,
to prevent waste and to protect the property and title thereto, and restrain
unlawful interference with a partition ordered by the court;

(b) oOrders appointing and removing referees, including new referees;

)

{c) Orders instructing referees;
{d) Orders authorizing or approving contracts for the services of sur-
veyors, engineers, appraisers, attorneys, real estate brokere and others, and

for their expenses; allowing or rejecting cleims thereunder; providing for

the date of commencement of any lien provided by law or contract for such claims;

(e) Orders fixing the reasonable compensation for the services of
referees and allowing their ressonable expenses; providing for the date of
commencement of the llen of the referees allowed by law;

{f) Orders, in advance of sale, prescribing any additional terms and

conditions of sale which the court deems proper for the particular property or

sale, including orders adopting the procedure of Section 768.20; fixing & mini-

mum bid, to be effective for a reasonable time, not exceeding six months from

the date of the order; permitting rejectlon of all bilds, upon a first sale;

()

requiring additional notice of sale to be given;
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(g) Orders approving or prescribing terms of securities to be taken
upont, the sale, including the manner in which title thereto is to be taken,
whether in a8 single instrument or in several instruments, according tc the
interests of the co-owners;

{h} oOrders for the distribution, deposit or securing of sales' deposits
and sales' proceeds;

(i) oOrders relating to the closing of a sale after confirmwation, in-
cluding escrow and closing provisions and adjustments based on objections
to title or after discovered defects; and

{J) Orders requiring the filing of interim or final accounts of referees;

settling the accounts of referees and dlscharging referees.

Comment. Section 780.10 is new. Cenermlly, ite purpose is to give
statutory auwthorization to powers which the court probably now has, since
the proceeding is equitable in nature. In addition, certain provisions re-
place existing provisicns of the partition act. Other provisions ilmplement
the concept expressed elsewhere that the court should have authority to shape
the terms and conditions of a particular sale, to suit the indicated circum-
stances.

Subd. (a). The court should have suthority to take the protective steps
described, without having to rely either upon 1ts contempt powers or the
general provislons as to temporary restraining orders and injunction.

Subd. (b). The subdivision is intended to state the substance of present
Section 766 (partition by division) but to broaden it to apply to all referees.

Subd. (c). Express recognition is given the instructions procedure. It
is & valuable tool for resolving ambiguities and matters not otherwise covered,
end, properly used, serves 1o expedite the proceeding.

Subd. (d). The subdivision recognizes that the court is, or should be,
the supervising entity in carrying out the partition. It contemplates that
the court will authorize or approve contracts of the referees for "third party"
services and expenses thereunder; aliow or reject claims under the contracts,
and in proper cases speclify the priority of any 1ien therefor. Present Sec-
tions 766 and 768 provide generally for employment by the referees of sur-
veyors and necessary assistants, and allowance of their fees and expenses.
Otherwise the present act is silent as to "third party" aid.
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The subdivision is intended to wvest the court with broad discretion and
with corresponding dutles. Surveying services may involve substantial sums.
Abllity to obtain such services.msy depend upon assurance of, or security for
payment, deeplte any later settlement by the parties and dismissal of the
action.

So, also, in a particular case, employment of & real estate broker by the
referees may be deemed desirable. Under the subdivision, such employment may
be authorized or approved, and the terms of the contract prescribed or approved,
by the court.

The subdivision removes from the referees, acting alone, authority to
engage the gervices of "third parties" for their assistance.

Subd. {(e). The subdivision states the substance of present Section 769,
in providing for allowance of fees and expenses of referees by the court, but
adds the court may fix the date of commencement of lien, to avold the possibill-
ty of later settlement and dismissal of the action.

Subd. {f). The subdiviesion implemente Section 768.20, supra, which per-
mits the court to make applicable to the sale the so-called Tgross overbidding"
procedure (as modified), and to fix, divide and limit agents’ commissions in
the sale. Thue, in advance of sale, and as part of its terms and conditions,
the court may adopt Section 768.20 and state the manner of handling agents®
comnissions. Also, 1n advence of sale, the court may prescribe such terms as
minimom bid, right of the referee to reject sll blds, and additicnal notice
of sale. For example, if the property is a mamufacturing plant which has been
shut down and there are few potential buyers, it may be desirable to impose
one or more of the conditions authorized by the subdivision. Minimum bids,
right to reject all bids, display or national advertising are tools that are
often used in non-court sales. The use of conditions such as minimm bids in
partition sales does not appear to have been decided by appellate courts of
California. Divided views have been expressed in other jurisdictions. See
Kemp v. Waters, 165 Md. 521, 170 A. 178 (1934); Schmitt v. Weber, 60 Misc. 361,
TI3 §.Y.8. 549 (1908); compare Ch. 106, I1l. Stats., Bection &0 (Smith-Hurd
1952) which requires a sale at two-thirds of the valuation of the property, with
provision for a new valuation if the property cannot be sold at the original
"upset" figure.

To meet the objection that & minimum bild requirement may deprive a co-owner
of his right to have the property partitioned, a six months' limit is stated
in the use of this condition. Likewlse, the right to reject all bids, if that
condition ia used, is available on only the first "sale," for similar reason.

Subd. (g). The subdivieion states the court's authority over purchase-
money securities in generasl terms. The subject is covered in present Section
773 and 776. These sectlons eppear to divide the authority between the court
and the referee.

Subd. (h). The subdivision states the court's authority over monies in-
volved in a sale transaction in broader terms than the present Act. Present
Section T73 refers only to "proceeds of sale." These are to be distributed
to the person entltled "when the courtdirects" or are to be paid into court

- 35_

S



&

™

or deposited therein "or as the court directs." H&wever, substantial sums
may be held by referees or others pending 2 sale. These funds, &5 well as
technical "proceeds of sale," should be subject to the court's order.

Subd. (i). The subdivision recognizes that modern-day transactions
often involve, et closing, minor deviations or adjustments. The court should
be expressly authorized to pass upon them.

Subd. (j). The subdivision recognizes the need for and practice of re-
ceiving and passing upon accounts and final reports of referees, particularly
in, but not limited to, seles transactions, &nd of discharging referees when
they bave made a final report arnd accounting.

780.20. 1If, in the opinion of the court, it ie impracticable or highly
inconvenient to make a complete partition in the first instance among all the
partiee in interest, the court mey first determine the shares or interests
respectively held by the original co-owners, and adjudge and cause partition
tc be made on thet basis, and thereafter may adjudge and partition separately
each share or portion so ascertained or alloted, among those claiming under
the original co=owner, or may allow such persone to remain tenants in common,
as they may desire.

Comment. Section 780.20 contimues present Section 760 without substan-
tive change.

780.30. when the proceeds of the sale of any share or belonging to per-
sons who are parties to the action, whether knawn or unknown, are paid into
court or otherwlse deposited, invested or secured subject to the jurisdictlion
of the court, the action may be continued as between such parties, for the
determination of their reaspective claims thereto, which must be ascertained
end adjudged by the court. Further testimony may be taken in court, or by a
referee, in the discretion of the court, and the court mey, If necessary,

require such parties to present the facts or law in controversy by pleadings,

a8 in an original action.
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Comment. Section 780.30 continues present Section 774 without change,
except the words "paid into court" are amplified by "or otherwise deposited,
invested or secured subject to the jurisdiction of the court.®

780.40. When the site of an incorporated city or town is included within
the exterior boundary of the property to be partitioned, and the court is of
the opinion that other provisions of this chepter do not adequately provide for
or protect the interests of co-owners in actual posesesslon of lots or sub-
dlvisions within the city or town, it may order partition to be made and pro-
ceedings had as provided for such cases by Section 763 of this code, as it was
in effect immediately prior to enactment of this chapter.

Comment. The third, fourth and fifth paragraphs of present Section 763
provide & sgpeclal procedure when the property included within it an incorpora-
ted city or town, with co~owmers in actual possession of lots or subdivisions
of the city or town, and in some ingtances having made improvements. BSection
780.40 ie intended to provide s means of dealing with the rare situation, 1f
one occurs. Present Section 763 calls for the refereces to survey and appreise
the property according to actual lots andi subdivisions in the actual possession
of the several co-owners, and grants a prior right to a co-owner to purchase
a clty or town lot or .subdivision upon which he has made Improvements.

780.50. In all cases, the court may make compensatory adjustments between
the partles, according to ordimary principles of equity. .-

Comment. Section 780.50 continues present Section 792, last sentence.

It is not intended to refer to adjustments by way of owelty, but to other
matters, such a&s sccountings and other 1ncidentzl relief.

Article 10

Referees
782.10, A referee is entitled to reasonable compensation for his services

and to reasonable expenses, as ascertained and allewed by the -court.
Comment. Sectlon 782.10 continues, in part, present Section 768,
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782.20. A referee shall not be personally llable on contracts made or
for expenses incurred by him except as he shall expressly assume such liabllity
in writing.

Comment. Section 782.20 is new. The contract itself may provide a mode
of payment, e.g., the commission of a real estate broker to be paysble out of
proceeds of sele. In other cases, the third person will usually have lien
rights.

7682.30. BRefore making a partition by division or sale, the referee, when
it will be for the advantage of those interested, may set spert s portion of
the property as 8 public way, road or street, or as & private way, road or
street, for the use of the parties interested, or some of them, or others, as
the referee shall designate. In his report, the referee shall make recommenda-
ticns as to the acceptance by public suthorities of any new public ways, roads
or streets and as to the closure or abandenment of some or all cother ways,
roads and streets. Upon confirmation of the court, or upon the taking of such
other action as may be prescribed by the court, the designated existing roads,
ways or stireets to be closed or abandoned shall cease to be public or private
ways, roads or streets, as the case may be.

Comment. Section T82.30 is new. It is based on present Section 764,
but is in different terms. Where the public rights are involved, unless all
public entities having jurisdiction are partiles, the judgment could not be
self-executing.,

762.40. Subject to orders of the court, a sale referee shall have authori-
ty to determine whether a ssle shall be at public auction or & private sale,
the preoperty to be sold as a lot or unit and, in the closing of a sale trans-
action to agree to minor adjustments in the purchase price or the terms of a
security for reasonable cause, and to grant reasonable extensions of time; pro-

vided, such matters may be submltted to the court for instructions.
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Comment. Section 782.40 is new. It makes explicit a referee's powers
in matters of detail.

782.50. No person shall be appointed as referee who 1s a clerk or deputy
clerk of: the court, a partner or employee of the judge, or a person relsted-to

the judge or his spouse within the third degree, or who owns an interest or "=

estate in the property.

Comment. Section 782.50 continues provisions in present Section 763.

782.60, A guardien or guardian ad litem may consent to the appoin&ment.of
persons as referees, and reguest or consent to a particular number of referees.

Comment. Section 782.60 continues, in different wording, provisions in
present Section T63.

Article 11
Judgment-Effect

783.10. As used in this article, "judgment" means a decree or order cone-
firming a referee's report upon partition by division, confirming a referee's
gale of property or accepting and confirming a sale of property upon increased
offer in court or confirming a referee’s report upon partition by valuation.

Comment. Sectlon 783.10 is new. It reflects partition by appraiser, a
new method. Also, conclusive effect 1s stated in terme of the court's decree
or order in each instance. Compare present Sectian 787 {conclusive effect of
conveyance, rather than decree or order).

783.20. The judegment shall be binding and conclusive on

{a) All persons named as parties, and their legal representatives, who
have at the time any interest in the property, or any part thereof, as owners
in fee or as tenants for life or for years, or as entitled to the reversion,
remainder or the inheritance of such property, or any part thereof, after the
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determination of a particular estate, and who by any contingency may be entitled
to a beneficial interest in the property, or who have an interest in any un- ‘
divided share thereof, as tenants for years or for life;

{(b) On all persons not in being at the time the judgment is entered,

" who have any interest in the property, or any part thereof, as entitled to the
reversion, remeinder or the inheritance of such property, or any part thereof,
after the determinetion of a particular estate, and who by any contingency may
be entitled to 2 beneflclal interest in the property; provided, if sale has
been made, the judgment shall provide for keeping intaet, investing or secur-
ing the share of the proceeds of sald sale to which sald perty or parties not
in being at the time are or may be entitled until such time as such party or
parties may take possession thereof;

(¢} The helrs and devisees of, and all persons claiming by, through, or
under a decedent, who sre named as defendants, and persons unknown, who are
named as defendants, pursuant to Section 754.40;

(d) All persons not parties and whose interests are unknown to the
plaintiff, having unrecorded interests in the property at the time of the com-
mencement of the sction; and

(e) All other persons claiming from such parties or persons, or any of
them.

Comment. Section 783.20 continues present Section 766 with, however, {1)
different wording as to so-called "unknown defendants"; (2) in the "proviso,"
in subd. (b}, addition of "investing or securing" after "keeping intact"; (3)
new subd. {d) as to persons having unrecorded interests (compare present Sec-
tion T87).

783.30. No judgment is invalidated because of the death or incompetency

of a party before final judgment. In elther case, the court shall suthorize
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the attorney #ho has appeared for such party to continue to represent such
interest, or shall appoint a guardian ad litem to represent such interest,
until such time as the personal representative, guardian, or heirs or suc~
cessors in interest shall have appearsd. The attorney or guardian ad um
80 appointed shall be allewed reasonable canpennt-ion and reasomable ex~
penses vwhich shall be taxed as costs against the share or interest so repre-
sented and may be adjudged ma lien thereon, in the disecretion of the court.

Comment, Section 783.30 18 intended to contimue present Section 763,
in sum See also present Section 766, last paregreph.

783.40. If, during the pendency of the action and before final judgment,
& cospwner bas conveyed or transferred to another his intereet, or part of his
interest, in tbe property, such conveyance or transfer, whatever its form,
shall be deemed to have transferred to the grantes or transferee any property
vhich, after its execution, iz set aside upan partition by divialon to the

grentor or transferor, in severalty, orwucsh proportiongte. W the - -

interest. conveyed ar trensferred bears o his whole interest.

Cotment, Bection 783,40 continues, i substance, provisions in present
Section » A8t peregraph, ' '

Article 12

Costs Of PartitioneApporticnment And Payment
785,10, As used in this article, "costs of partition" means expenses
incurred and disbursements made for the common benefit, ea determined by the
court pursuant to this chapter, and include;
{a) Costs, including reasonable ettorney's fees, pald or incurred by the
plaintiff or any of the partles in the action for the e;:mon benefit;
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(b) The fees of referees and their expenses;

{c) Compensation for services of surveyors and other third persons des-
eribed in subdivision (&) of Sectlon 780.10, and their expenses;

{d) The reasonable cost of a title report procured by the plaintiff, or
by another party upon approval of the court if the plaintiff has not procured
the report, but in elther suck case the report must be declared available for
inspection, use and copying at a designated place, by all parties;

(e) Expenses incurred or disbursements made, exclusive of counsel fees,
in another action or proceeding necessarily prosecuted or defended for the
protection, confirmetion, or perfecting of title to, or setting boundaries or
meking a survey or surveys of, the property, when such 'action has acerued to
the common benefit;

(£) Other expenses or disbtursements, of a like or different kind, found
by the court to have been incurred or paid for the common benefit.

Comment, Section 785.10 is new. It states, in different wording, the
"common benefit" principle in present Sections 796, 796-801; see also present
Section 768. Subd. (a) 1s based on present Section 796, first sentence. Subd.
(b) and (c) are based on present Section 768. Subd. (@) is based on present
Sections 799-801. Subd. ?S 1s based on present Section T98. Subd. (f)-«sn
omnibus subdivision-~is new.

785.20. The court shall allow interest from 8 date specified by it on a
disburssment made by a party under its direction, &nd upon disbursements -des. .. .
cribed in subdivisions (d) and (e) of Section 785.10.

Comment. Bection 785.20 continues the substance of provisions for interest
in present Bections 798 and 801, but permits the court to fix the date as of
vhich the interest shall commence to accrue.

785.30. Coste of partition shall be apportioned egquitably between the
parties, in such manner as the court may direct, in accordance with the follow-

ing prineciples:
-1i2-




()

(a) In the absence of special circumstances, the parties shall respece
tively be llable for pro rata shares thereof, in proportion to their respec-
tive ownership interests;

(b) When the interests of the owners are not identical in each parcel,
plece and lot, or when litigation has arisen or.a proceeding been bad between
gome of the parties only, the court shall segregate such costs, so far as
practicable, and apportion e part among particular parties only;

{c) When part of the ownership interests coneist of a future estate or
right not held in absolute cwnership, the pro rata share of costs apportioned
to such eatate or right may be ordered pald by other parties to the action or
by the parties who are then the presumptive takers of the future estate or
right, subject to a right of reimbursement, with interest, secured by a charge
upon the future estate or right;

{d) When property is sold, the proceeds of sale shall first be allocated

- to expenses of sale and next to the payment of other costs of partition, or of

allowances cn account thereof, when the same can be done without prejudice to
the rights of the partles snd interested persons.

Comuent. Section 785.30 is new. Subd. (az expresses the principle stated
in present Section 796, first sentence. Subd. (b) expresses, in expanded word-
ing, the principle of present Section 796, last sentence. See Southern Cal,

Title Clearing Co. v. Iaws, 2 Cal. App.3d 586, 83 cel. Rptr. 8 TIGEJJ(Tact that

one co-owner does not have an interest in some of the property sold made im-
proper a percentage allocation of costs to be paid from combined sales' proceeds).
Subd. {c) and {d) are new.

785.40. Costs of partition which are not pald es provided in subdivision
(d) of Section 785.30 shall be & lien on the respective shares of the co-owners,
according to the apportionments made by the court. Upon application of one or

more persons entitled to such lien, the court, for good cause, prior to or after
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final judgment, may order a sale of the share of the co-owner to satisfy such
lien. The finai judgment shall include the amount of apportioned costs, if
any, unpaid by each co-owner. In lieu of such lien sale, the judgment may be

enforced by a person or persons entitled to its benefit by execution against

the share of the party in the property or its proceeds and against any cther

property of the party. The lien provided for by this section is an inchoate
lien from the time fixed by the court, not earlier than the commencement of
the action, or if not time 1s fixed, from the time services were cocmmenced or
other expense lncurred.

Comment. Section 785.40 is new. It is intended to provide a more effec-
tive means of securing and enforcing payment of costa of partitlon. The
effect of the llen stated in present Section 786 is unclear and the enforcement
remedy of execution is inadequate. A settlement and requested dismissal of the
action may endanger righte of referees and others. It may be suggested that
the "inchoate lien" proviesions may cloud title, and make it difficult for title
insurers to determine whether there are unpaid liens. A baelancing of interests
seems Involved. If required, wording could be added so that in case of sale,
bona fide purchasers and encumbrancers would be protected, if the lien were not
established or reflected or recorded in a prescribed manner.

Sec. 3 'This act shall apply to actions pending on ite operative date;
provided, first, Article 5 (commencing with Section 770.10) shall be inapplic-
able to pending actions, unless adopted by agreement of the parties who have
appeared in the action; second, particular applicetione, proceedings end mate
ters which were commenced prior to such date, Including but not limited to
referees' proceedings, shall be completed under the law as 1t existed immedi-
ately prior to such date; third, summons issued to & party or parties not served
on all the parties named therein may be served in the form and manner provided

by such pricr law; and, fourth, any part or provision of this act not other=-

wise applicable may be adopted by agreement of such appearing parties.
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Comment. BSection 3 is a transitional section. It adopts the view that
changes made by the new act are procedural and may be applied constitutionally
to pending actions. Eowever, this may not be true as to new Article 5, relat-
ing to partition where there are successive estates only. For both policy and
legal reasons, Article 5 applies only to future actions, unless the parties

agree.
Sec. 4. If any provision of this act, or the application thereof to any
person or clrcumstance, is held invalid or unconstitutional, the remainder of
this act, and the application thereof to other persons and circumstances, shall
not be affected thereby and the rights and dutlies of persons, as to whom the
act was held invalid or unconstituticpsl, and the procedure, shall be governed
by the applicable law in effect lmmedistely prior to such operative date.
Comment. Section L, apart from usual provisions as to severability, is

intended toc preserve the former law as to any person or persons, or clrcum=-
stance, as to which the new sct cannot govern.
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