
_ .. 

9/20/13 

Memorandum '73-80 

Subjectl Study 36.500 .. Condelllll8Uon (CClllPrebenBive Statutei Amendlllents, 
Additions, and Repeals.-Constitutional Provisions) 

In connection with tbe EDtinent I)ciilain Law, contoming cbanges sbould be 

made in two constltlltional provisions reiaUng to eminent dClllaln-.Sections l4 

and' 14-1/2 of Articie I of tbe Calitornia Constitution. 

Article! . i, Sectioil 14 

Article I, Section l4 ot tbe Calitornia Constitution contains tbe "just 

cClllpensation" clause, It also contains, bowever, scme unneceasary or 

obsolete provilioos on miacellaneous matters and several limitations on tbe 

rigbt of immediate possession that contiict with the CClllmission's recClllmended 

legislatioo. Tbe Callililission publisbed, in 1961, a recaiiDenciation tor amend. 

ment f:It Section 14 in cOiuleotion witb its laMcUate possesiion prctlonls. 

Exhibit I. For tba CClllmiliion's dratt of 8meDded Section l4, see Exhibit II. 

Also attached, tor purpose. Of camparison, is the Constitution Revision 

CCIIIIlisBion's racOlllllended revision of Section 14. Exhibit m. 
The statf recommends tbat the amendment f:It Section l4 as set out in 

Exbibit II and as pteviOtisly dratted and approved by tbe CeIIIiIission be ~ 

tor incluSion in tbe Eminent Damain Law pamphlet. 

Article Ii Sectionl4-l/2 

Article I, Section 14~i/2 of tbe dalifornia ConstitutiOn provides 

autbority for prOtective condemnation with footage limitations. Tbe CClllmis­

sion has previously reviewed this section and approved its repeal since tbe 

section serves no useful purpose, has not been given effect by the courts, 



and is superseded by the more general provisions of the Eminent Domain Law. 

Exhibit IV is a staff draf't of the repeal and CoimDent to Section 14-1/2 

based on the similar draf't of the Constitution Revision CamDission. The 

staff recoa:mends this draf't be approved for inclusion in the Eminent Demain 

Law pamphlet. 
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Respectfully submitted, 

Nathaniel Sterling 
Staff Counsel 



EXHIBI'l' I 

CONSTITUTIONAl' REVISION 
The Commission has coneluded tbat Secti.on 14 of Article I of the 

California Constitution should bt> revised. This BeIltion granta tbe right 
of "immediate possession" only to specified public agencies in right of 
way and l'efII'rvoir cases. It doe. not aBBnre the property owner that 
he will aetually' receive L'Om)l<'naation at the time biB property is taken. 

The additiori of the immediate pOBBeBllion provisions to Seotion 14 
reversed a longstanding policy of this state thKt property may not be 
taken unless compensation bas fir.t bee" ",Ilde, which was originally 
adopted as a part of the pretent Constitution in 1819. Prior to that 
time, the Constitution had merely required that the owner of property 
taken for pnblic use be given jWlt eompenaation, and it was held that 
payment might be made within II reaJIOnable time after the taking. In 
1819, the present Constitution was adopted with the provision that 
private property may not be taken or damaged for public use "witbout 
j1l8t eompenaation having first been mad<! ... The provisions of Seetion 
14 that now authorize immediate JIOII8OIIIIion without payment to the 
owner "having firat been made" were adopted tAl overcome tbis limita. 
tion. 

The Commission believes that the policy und<!rlying tbe original 
provision of the 1879 Constitution i. sound and that the contrary polioy 
now expressed in tbe immediate possession provisions of Section 14 is 
undesirable. A person '. property Ihould not be taken from him unl_ 
he lias tbe right to be paid concurrently for the property, for it ill at 
the time of the taking that h. must meet the expenses of loeating and 
pnrebssing property to rep1aee tbat taken and of moving to the new 
Ioeation. 

Another serioWl defeCt ill Section 14 i. that it severelr limita tbe 
agencies by wllieh and the purposes for which pOllSellllion prior to judg • 
. ment may be taken. This right is of great value to tbe public, for it 
permits the construction or needed public projeeta witbout undue 
delay. The IJegislnture should, tberefore, have the power to decide 
from time to time what Kgl'ncies Hre to have tbis right and for what 
pur]lOill!s it may be exercised. It should not be Deeesaarr to amend the 
Constitution each time n ehange in the needs of the people of the 
state warrants either .an ext('wlion or contraetion of the purposes for 
which the right to pDIIIII'BSion prior to judgment mar be exercised. 

AC(.'Ordingir, the Commission re(,ommends that Section 14 of Article 
I be revised 3S follows! 

1. An Nlplicit provilion should be added l188uring property ownen 
that they will be compensated concureently wheneve~ poase88ion of 
their property ill taken. 

2. The lengthy proviso to tbe first sentence, whicb autborizes imme· . 
diat. JlO8!It'IISion in certain casea, should be deleted and a provision 
should be added giving tbe LegiBlBtnre autbority to speoify (a) the 
purposes for which, and entities by which, possession may be taken 
prior tAl judgment and (b) subject to the requirement of concurrent 
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payment, the procedure for such cases. It should not be necellll81'Y to 
amend the Comtitution every time that it is found that the existing 
procedures are faulty or can be improved. 

3. In the firat lIenterice, the phrase .. which compemation 'shall be 
aseertained by a jury, unless a jury be waived, as in other civil cases 

f in a court of record, as shall be pt'<'SCribed by law" should be clarilled 
to state that" just compemation shall be assessed in a court of record 
as in other civil eases and, unless a jury is waived, Ihall be determined 
by a jury." . 

4. The second portion of the firat sentence, prohibiting "appropri· 
ation" of property "nntil full compensation therefor be llrat made in 
money or ."".rtained and paid into court for the owner," should be 
deleted as surplusage. 

5. The language of the first ""ntence requiring that, in certain eases, 
compensation be made "irrespective of any benellts from any improve­
ment proposed by such corporation" should be deleted. The phrase 
applies only to "corporations other than municipal" and, oddly, only 
to takings for right.of way or reservoir purposes. The language may be 
inoperative under the Equsl Protection Clause of the Fourteenth 
Amendment to the COIl8titution of the United States. See Bel1eridge 11. 
Lewis, 137 Cal. 619, 70 Pac. 1083 (1902). In any event, the complex 
question of the offsetting of benellts in cases of partial takinga should 
be left to the Leglslature. .. 

6. The 1ast sentence of the section, whieh declares certain logging 
and IUlDbering railroads to be "public uses" and specifies that the 
taking of property for such purposes constitutes the taker a common 
carrier, should be deleted. Takings for this purpose are authorized by 
emting legislation, and the constitutional provision is obeolete lince 
it applies only to "a ~ailroad run by steam or electric power." .Su.ch 
railroads haye been largely replaced by railroads using di-Z powered 
locomotives. Moreover, the sentence adds little if anything to decisional 
law (some of which is based on the Constitution of the United States) 
relative to takings for such purposel and also to the status and ob1iga· 
tions of "common carriers." 
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EXHIBIT II 

RECOMMENDED CONSTITUTIONAL AMENDMENT 
The Commission's recommendations would be effectuated by the 

adoption of the following Constitutional Amendment: 

Amendment of Section 14, Article I 
SEC. 14. Private prop<'rty shal! not be taken or damaged 

for public use without just compenaation haviilg first been 
made to, o~ paid into court for, the owner. Subjeel to 1M 
provisi<>1U of Section 230 of Article XII, pul COtIIPMIBGtton 
.hall. be a.Bt' .. ed ;n a co .. rt of record as in olher .iw eatU 
and, .. Ilk •• a illr1/ ;. Watved, .I.all be defe,.".ined b1/ a ju'1l. 
'I'M LegisWurc _1/ prottide for the taking of POIIUriott of 
property and the devoting of ."or. property to p"bUc _ fol­
low#lg oommencement of an eminent domain proceeding and 
mGfl prc.erwe lite perwn. 111M tn<I1J take Buell poueuw", tile 
public ".Be' for which ouch poucuion may be tallen, IIftd tAc 
manner in and the time at wltich omh pOllution tn<I1J b8 taken. 
Legislation authoriung pOBO.1Iion to be fakCft ,MIl r8lJflirc 
that (1) before possession", take", tll.6 probable amototll of 
compensation·to be m<!de for tr.. toking of Ih. properly be 
paid inlo /lOf.,1 for thc OWfUlr, (3) tho amtmllt to b. paid iIlto 
court be .",bjccl to detcrminalWil by tM court on I'MtWn. of 
ally inltr .. t"d port y, Rnd (3) the total omou,,1 paid iIllo 
court be aIJaila1l1. ;m,l/.cdiat.ly 10 tM perwlU that the court 
determines to bc entitled ther.to and be withdrawabk by suer. 
perla'" in aocordanoe ,".tk Bttck prooedure os lile ~ 
tn<I1J provide. t eM .... ~ eI ~ .... I&H& f& k II8ei IeP 
pe8e'-4'eir 'Inlu~EM ehttIt he B"'8'~M M ~ H8& ttl ~ 
e8ptJe.alisB, etteettt: .. RlHRieiJlIll 88"ePMi8R .. ft ~ ep tiM ... 
~ 8P Ul8~r8' elite wMefI _riM; JllWBieipal ~ iMriet, 
lItBieipal ~ ti:Mtriet, fi.Bift,,; iPPi .... &B, Jefte; ,eelllli. 
_ 8P Wtlfett. eause"-'BtieB tli.-iel9 6P ~ fMl9Jie 88., 818 
a.a iIMi4- Ittl+ 881ftJ3fSB8Btt;i8ll iftel'eisp tNt .fktM me4e itt ~ 
eP aleertnbSfl tIBft -,.w iiM& etM:lfl1. fep 4Ite EtWItf!tIJ in ea,ee*iYe 
eI ~ lSf!He#ltN WeM ~ iltiflPeyelfleM ,.e,aeei ~ MMlt ...... 
IIa! B.j~; wfti.eft f!BJf.I,eftfJ8tiBH eMIl ee aseet teilied ~ • ;w,; 
~ It ~ lie WM, ed, ... ito etftet. eiyil _ ito It eeIIft eI 
tIeieeP&; BIt tIh&iI,lte ,.eseri13eti ~ l6W1 ,'fYAlIeei, ~ .. ~ 
ftPSseeEiiHI' itt eutlnett' El8_is 11l'8t:1tftt, ~ the 84;Me;- ep .. 
saBBty, ftP it Mltftieiflal eel'p8NHett; eP .MI'epelttea wMeP 
EiitJkliet, lft8ftiei,al ~ •• "81, tBliRieittel ..... !1i1iPiet, 
tifaiBa,e, ir"'lttti~B; IeYeer .eeolllB1eftslt" eP wMeP e8BI!l'M8!l 
a_eli ell ~ ttttWk e&pp8l'8lieB, Q.e H8I'ealiei ~ fJP. 

JB:'YlItei,ality ep ~ ep ptthHe 8a.,S_8M eP MUM .... 
tIItHl ~ ~ Hutltefliftle ,88!U!"81l _ Me M .,.. fIieM. eI 
~ eP h:BM M ee ttBe6 fep ,_,,'ei!' In • .,esu, pSfltli.eti. fep 
it ~ MI!: wltethep the lee ~ 8P BIt eMetIletM! there'a, 
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he ~ 8fMHt fi,psf- een:lHtuehtg t'JfLiHeU~ 89RUtiB ppseeediBIB: 
aeeerdill@ f.e! Ittw Ht tl e&ti¥t e4 e8Rt,et,eflt j"tl.i8dteti8l! ftIlft 
MtepeH~8H ~ 8tieft fJet)tlPity Hi fhe ~ eI ~ t1e'88i~d 
88 ~ ~ Ht wftiek ~ }3'ee@8dil.!fI fttIe JleBtiiJlr me,' ftit.eet; 
&Jtft. ifi. ~ &!H888tH tiS dw. e&tii4 ~ tletePluine .te he Pe&IJeti­
~ ~t.. ~ """*"" 18 #Ie _ e# #Ie "'8"e.~;: ~ 
t-& * take+t iRuAetliate flRJRH€f1t f+I. ~ 8E1tftt'eIlfJ81ftfMl leta etteIt 
tttMttg ftRt1. ftJt:¥ 4It1R&ge ifleiaefd the.ete, iaehuliBg t1SIBft(fe. 
f!uB~ftifle~ Ity ¥fM6ft eI fHt iuij1itiieltti9B #tM ~ H ft8 fto8ee&o 
sK~ flw ~ !lie J>f'8I'I!l'~ .... _ .... llie ___ lie _ 

''''~HiI,,~ ~~ f<tl-. !!llte """* ~ tIfI8H M8Mett e# ...,.,. 
~ fll ~ emiftE!Ht a8lRai& f1r8eee~i]:~8, ~ ette* ttMiee 
~ !lie e#!eP jltIf'ties ..... llie ~ . .....,. ".e&eMe, ItIteP #Ie 
tltft9\tnt eI ~ Beeltyity fI9 }le'lti:iflefl itt IJHek flPfJeeeiiDtr&: .tI1Ite 
~ e# ".ivet. ".o,,~ feto .. ..iI.o. I'tHt I!,o HeaRt 8P 
eleet.ie ft9WeP leta lsnmc ftP hnu~efliBtf !UW,8B!I MaH ., 
deemea .. ~ feto .. ~ -. ft!l<l ...,.,. J!"'.8ft, fitoM; __ 
~ 8P e8P})Sl'8t.i8ft ~ "i late f''''l'e"" iHItieP t.fte lew eI 
emlReli' deMftift I8P fftIflft ftlHf8Be& ~ tftepelt,8R Mtft 1:lIeM" 
~ee8Me ft NMRI .... en 88PPlfl,P. 

Com ...... t. The e/rect of this reyi8ion of Seetion 14 is wi follow.: ' 
l'i",'·,en'ence:·· No change i. made ill ~xisting ool1lltitutionallaw reo 

specting "public UIP, ,~ "ju.st compensation," "invf'1"8e condemnatioD t " 

or the general requirement that propert.y 1I0t be taken or damaged 
nnti1 compensation is made to or paid into court for the owner. See, c.g., 
People to. Okcvlllicr, 52 Cal.2d 299, 340·P.2d 598 (1959), and Cit" .t 
Countll of 8an I'ronetBCO v. Ro •• ,44 Cal.2d 52, 279 P.2d 529(1955) 
(public use) ; Metropolitan Water Disl. v. Addlll8, 16 Cal.2d 676,107 
P.2d 618 (1940), and SlUmm.nto Bo. B.B. tI. Hoillwrm, 156 Cal. 408,104 
Pac. 979 (1909) (just compt'nsation) ; Bau.r to. COllntll of Ventura, 45 
CaI.2d 276, 289 P.2d 1 (1955), lind Bo,e II. Btatc, 19 Cal.2d 713, 123 
P.2d 505 (1942) (inve .... condemnation proceedings) ; Heilbron v. 8tl­
perinr Oourt, 151 Cal. 271, 90 Pa~ .. 706 (1907), Rnd McCauley II. WeUer, 
12 Cal. 500 (1859) (prepayment or payment into court). 

Becond .lJfttenc.. This ... nt.nce stat ... the ... tablished judieial con­
struction of deleted languRgf' that required that "compensation shall be 
...... rtained by II jury, unl<"8!l " jury be waivPII, RII in other civil eaaea 
in a court of record, ns shal1 be pr_rilled by law." See Cilll of'Lo, 
Angeles II, Zeller, 176 Cal. 194, 167 Pac. 849 (1917). With respect to the 
requirement that tI>. power of eminent domain be exercised throngh 
judicial proc.Pllings, 8M lVi/<:oor ". EngebrclRlJft, 160 Cal. 288, 116 Pac. 
750 (1911); and Weber v. Board of SupertJilOf"S, 59 Cal. 265 (1881). 
Regarding th~ lIS8urunce of trial by jury in condemnation. and inverse 
condemnation proceedings, see Vallejo .t No. B.B. v. Rud QrcluJrd Co., 
169 Cal. 545, 147 Pac. 238 (1915), and HigAla,.d ReaU" Co. v. City of 
Ba,. Rafael, 46 Cal.2d 669, 298 P,2d 15 (1956). The words "Subject to 
the pt"ovisions of Section 23» of Article XII" are included to prevent 
any implication that Section 238 i •• upt' .... ded by the readoption of 
this section. Section 23a empowers the L!>giBlature to anthorille the 
Public Utilities Commission to determine the compensation to he ~ade 
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in t.nkings of' publit~ utilit~· prnJwrt,v. gt~(~tjon 23a is limited in applica­
tion to proJlf~rty that is alrpady d4>voteu to il publiC' u.c;;r. 8f>e S.H. Chase 
LII""be>' Co. 1!. NUlll'"",r ('omm'", 212 Cal. urH, 300 I'll". 12 (HI3l). The 
prHl~rdurr for df't{'l"rnlnlug' just ('omJ)(lonsatinn Hdoph·d pnr~uant to Sec­
tion ~:~a (MIP PUQlie l~tilitit'l-i CU(h~ Hrd.ulIs 1401-1421) iR not. {lxelusivt~ 
und is an aIt('rnati\'{' to pro(!I'('din~l"f-' nndt'f Titlt· 7 (commencing with 
S('ction 1 ~37) of Part ;-1 of tlu' Cudp nf Civil Pro'~t~dure. l~urther, in 
(mKe:'; in whieh ('unlllt'lisHtiull is d('ft'rlllllwd by tJw Publi(~ Utilities Com~ 
miSl'liutl, fllt' pro(~t'dur('s of t1lt' ('0<1(' of Civilllroe£"durt, oth,pr than those 
for c-1K"i['KKing NHulwns,atim] arp available' to the partir:s, S~C Citizens 
Illil. Co . .,.. Supfwi",' C"",.t, MI {'aI.2<1 H1I5, :11 ('"I. Rptr. :lW, ilH2 P.2d 
:10,)6 (J9Hal. No dlalJh"'"<' i;.; mndt, ill flU'S(' rnh'R, 

'Pldrd ."i:Cntfncr. Thi~ S(~nt('IWp r{'plae(l~ tlH' former aut.horization for 
tll(' hiking- of II imm('cJi'lh~ po.l..;s('K."iioll" by t~rrtnill ('ntities in right of way 
ulUl t!'K('r\'oir ('.ISP~ •• mel r('moy{~ ,uuy (l{)ubt whpthl'r the Jjegislature 
may. by ti1MutC', pro\'ide' fUJ' po,'l;ji'«'sxioll prior t.o judgm£"nt, See Stein­
ha"1 ". RUFf"';"r CUlIrl, 1:17 I'al. 57;" 711 ]'ac. 629 (1902). Compare 
Spri"!1 Vall,,!! J\'ala ]V",·k.' ". D"ink/u","", fl5 enI. 220, SO l'ae. 218 
(1892); IIcilbron ". S"per;",' CalirI, lii1 ('aI. 271.911 .Pae. 706 (1907). 
Ke(~ nlso Tnylor, Po.tj, ... r:;.~i01'- Prior to Pinal hrdgmeut in California Con· 
d'''l1Ia/i"" PrOf.f·"""'. 7 BANTA C)'AHA I,,, WygH 37. 5(;-74 (1966). The 
Kf'nh~]Wt' {llsc) lwrmjt~ thp LC'g'isIHtm"t' ttl (~Iiuojs.if." (~tmdt"mnorR and public 
pnrpol-i('s jn this (~mnH'ditm, 

PO'Ul'th. .'lentrnC(', Thi:i sc.'uh'w'(' dHl'jtit'8 tlw. appHe.ation of the first 
t«'ntt'JH~(' of this. Kt'dion tu til.· t,,]dUj! or p()SNt~liSion ill (':mine-nt domain 
prr).'t,t'diJl~r:.;, 11. rl'(!UirL~S that. b(lfOl'{' pUSo'i('s,·.dnJl of tlw property. is taken, 
til" prob.bl" alllnunt nf "nm)",n"'lt inn tllllt "ventulilly will be awarded 
in tht, pru(!('{'rling br. puitl into Nmrt for till' ov,'1wr. It. also adds 8 re-­
quirt'mt'nt, not IWl't,t.of()l'I' imllnSNl by this :--it'l~tiou, that. the funds paid 
into t.'Ourt. lx· Cl\,.tilllblt· 1u tllf' IH'OpL'rty U\\'Ilt>f' prior' to termination of 
t.h4' }lrO(~('('dill;.:'. 'rhi.o.; :-';PHtf"U('(' t.1In:-.; ;I("('()1'ds with dtleisions of the Ca1i~ 
for'lIia RUjlrt'uH' Umu't JlOltlillg' tlilit. })I.·furl> prnfJl'ri.y iii tukrn, comlX'nsa~ 
t jOll nm~t 1)4' puid 1nto eourt 1m' flit, fmm.c'r, H('(' Stcinlrat't t'. Su.perior 
COllrt, Pl7 ('111. :;75,70 ]'''''. 62!1 (Jn02). TIl<' Ht'nl<'lwe will p~rmit the 
IJ(·~is.latnr(' to Kp-<'t!it'y \\'1]('111('1' till' ,jIJllOnlit pnid into (~ourt is det.ermined 
illithdly by tlH~ pliliJltitr. by tllt' !~fHlI't, or in NOlllp nth{'r mann('r, but re­
quirt·:s tlw1. liw~h aIl1oUII1 }It' ,'mbjt>t'1 to dt·t('tmin.ation by thr court on 
mution ()f 'ill iukr('Htl'd p,rI"rt.v. TIll' :i('lJtPJU'P will also Jwrmit. th{~ JJ€lgisla­
tm'(' to !-oip(·df~· til(' drl'UltJstlUlC!I'S ulHlt'l' whidl tlH' propf'rty owner must 
g'ivl~ Sl'(',w'ity to prob'd till' plaintitT ill .',jHIt'too: whpr(' tll(> amount with~ 
nrawll )WI~' b,' in "Xe{'SiS of j h~' ('oUlJwHNatio]1 {'\'I'utll<llly awarded in the 
prtw.t·Nling. 

Laugu-(J[j(' chll'if'd, 1n Ilplt'tiu:t flU' s{'{'olUl port.ion of thp first. 8eD­

t(OoI1('(1 of th", st'l,tion, til is I'{'vi~inll C'limillah'ji hlllg'UUgtl tlUlt prohibited 
., nplJro])l'ia1 ion '1 of FU'U}Wl'ty iu ('('I,tuil) {'.HN'I.K, ,. until full ('ompensation 
tlwrf'fol' bt· ftr~t madt, ill ntOlwy or (tx("'1'1ailwd Hnd ]laid into (~ourt for 
tlll~ tnnl{·z'." This lallg'uHg't· wa:s 11r-Jd to udd nuthin~ to tll{~ meaning of 
tlw firJol.t. pOl'Hon uf til(' :.I('lItt'lll"'. R.l·{1 R/(';.,.ha1't 1', S·upr'r-i()r Cow"t, 137 
Cal. G75, 70 PHt·, f):!~) (nj(J~,n, A mort' l~xpli('it n.'Quir(·nwnt is imposed 
by th~ fourt.h :';f'nt(~nm' of tlw s(>.(:tion U~ rl~vis(~d, 
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The revision also <4>letes I"nguagt' w h ieh required that, in certain 
cases, compensation be made" irrespectivc of any benefits from any im­
provement proposed." This limitation a. to the offsetting of benefita 
applied only to private corporation. taking rights of wsy or 1a.nds for 
reservoir purposes and probably WHS inoperative under the equal pro­
tection cilluse of the Fourteenth Amendment to the Constitution of the 
United States. See Beveridge ". Lewis, 137 Cal. 619, 70 Pac. 1083 
(1902). In deleting the I.ngual!", 'this revision clarifies and unfetters 
the power of the r .... gislRture to deal with the offsetting of benefits in 
eminent doltl8,in proceedings. The subject is now governed by Section 
1248 of the Code of Civil Procedure. 

The proviso to the first sentence of this ""ction, and the next fol­
lowing sentence, which dealt wit.h "immediate po_ssion" in right of 
wsy and reservoir cases are superseded by the third and fourth sen· 
tences of the revised section. 

Thi. revision deletes the last sentence of the section which declared 
that the taking of property for II railroad "run by steam or electric 
power" for logging or lumbering purposes should be deemed a taking 
for a "public use." The provision was added by ftmendment in 1911 
and was never construed or applied by the appellate courts. Ita ap­
parent purpose Was to preclude " holding that takings for such pur· 
poses may not be 'authoriZl'd beca\1!W' they do not effcctuate a "publie 
nac." (For /I collection Bud disculISion of, the judicial decisions on this 
generlll qu!'8tion, ...... AmIOt., 86 AJ •. R. 552 (1933).) Takings for such 
purposes are Kuthori%E>d by existing legislation. See CIVIL CODB § 1001, 
CObB CIY. Paoc. § 1238(11), PUB. Hm._ CODK § 7526(11'). The provision 
would appear to hftvp b.ell rendered obsolete by the replacetUent of 
.Ieam and .. Ieetrie locomotiv!'8 by diesel-powered ones. Moreover, in,ap­
plying the" public use" limitation, the California courts have consist­
e.ntly refused to be bound by " gt'neral declaration and have held that 
the question must be resolved by reference to the facts of the partiCUlar 
case. For a thorough ·analy.i~ of the California decisions on a closely 
analogous problem, 81" Commellt, Em'ne"t Domain Power. EZef'cuabie 
OIJef' OaUfOf'flia Property by Oil and Gas CorporatwfIB, 7 U.C.L.A. L. 
REV. 327 (1960). . 

The last sentence of the ....,lion 81110 declared t1lft! any person tftking 
property for such . purpose. .. shall. I hereupon and thereby become a 
common earrier," This declRl'lltiolJ duplicateJ! the result reached inde­
pendently of any constitutional basis in ProdlUJef's Tramp. 00. 11. Rail­
road Oom,,,',,, 176 ·C.1. 499, 169 Pac. 59 (1917). Thftt ,decision held 
that the exercise b.v a CIIrrier of the statutory power of eminent domain 
was conclusive evidence of " dedic" lion of its condemned right of way 
to public U8l'. (See also CAl., CONST., Art. 12, §§ 17, 23; CIVIL CODB 
§ 2168; PUB. UTIL. CODE §§ 2]],216,230. The judicial decisions on.this 
problem are collected and .mulyZl'd in Annot., 61 A.L.R. 588 (1930).) 

Deletion of the IHst 8I'ntenc., therefore, mak<'8 no significant changt' 
in existing law respecting either tbe doctrine of public use or the status' 
and obligations of common carriers. 
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EXH IBl'l' III 

CALIFORNIA CONSTITUTION REVISION COMMISSION 

(1971) 

AIlTICLE I-REVISED I'R()VINlo;:,;" 

Proposed Oansti tution . 
Section 16 

~oPf', Hi. Prh'llh~ proPf'l'lj' mH.V be tnkf'!1L or damaged for 
pllhih' lIS(" only whplI ju:-t (,"Iurt'nl'.flri~m, n~'e'rtllined by a jUt·,. 
unll'~!01 \\,"jl'~lt. lWft tlrht Ili"{'" Jmid tn, or int.o court tor, the 
OWR('r. Tbt' r..c'l:i~l~ttire mB)' Ijrovid~ for POPNU!lion by the eon· 
df'nmor foHuwin,IC t'(lt1lmt"n~llIfmt of ~mint'n~ domnin pr~· 
jl~Ji on d"pollilit iq I'mlrt Ilild prompt rplt>JU:le 10 the· owner II( 
mnut')' dph'rmin"d hS the ol~l\jrt 10 ue we llrf)habh!' ummant of 
jUlit l'Omp~nllJlti"lI. 

-1-

Existing Oonstitution 
Section 14 

:-:'1'['. 14. Prh-fI,t~· pr"j!f'rty p;hOlIl 11\11 ht· 1111.:1'11 Hl" ,bmul.,"t"(i 
f'lr [lIIhlk 'Ii'll' wirlmut. jlll<t 1"1[lIl~'llsil tilJu bU\'i!Ij,:' fir:--I hl'f"D 
rtIfHI,· ru, (II'" l1~liorl into ('flurt iur, tht- HWIWr. ;.1l't "" right ot 
wn~' ur Iuods to h(> 11 ..... 1 fllr' l'I's('r\' •• ir J\]]rlli'~'s shull II,.. nppr~ 
IlriatN! to Ihe Ill'" of Htly "llrl,nralj,'Il •• 'll·f'I,1 ~I nnwidlml 
eOI"J10ratioll or n I'ounty Of th(' ~lllll: or ml~J r"IM,litltll w:lh'r' ,!tIC, 
Irirt, nUUJi('ipni utility di!<'rid, ntnrri(·iTl.ltJ \\';111', .1i"trh'l. 41flltli~ 
a;t.:''', ifrh:';itiull. 1,,\',"', rl'l'i:Lmntioli "f w,lt.·r ('!lnM'n;";')l' ,Il~-
11"i1'1, {Ir ~imjhU" l'III,lil' l'arl'flrllti<lU tll.t11 flilt ('4'lUlwlt~lriuu 
llwfl·fnr hI' tif ... ! !PlL,I,' ill I11UJlI'.\' "I' 1ISl"'f'!l.itwd ;,llIi ~."jd 
into 4'"(mrl tor Hu· (l\\'JH"r, irr""'Ilf"I:lh'!' (If :til)' 1II'I ... tll:-: rrc'lII lin)/' 
impNIYl'rtll'l1! prftI14l!';4>d hy HIU"h c·m'llurHti.,u, ",hi.,h t"(.ml"'''''''1~ 
tion Rha1i tw- .tUlt"('fhlirll,d hy :1 jUfY. unlt"N'O It jUf)' 1M' w:liw,d, 
II!': in othf>f d,'U 1'111k'''' in II ""~lrt •• e tf'f'orc1. Itl>i ",han I,t, llfP­
/W'rillf'ft h)' 11191.': lJro\'i(llPd. rhat iu ~I1J r1tll'l"t"¥fJiIl,i: in .'mi ... ·nt 
.joln:Jin hrlJIIlfhr b.l-' 1114' :O=tllh'. (Jr II !.'fllmly, or .II tlmnidilld I·., .... 
l'HIratilln, (lr m~f-mpolitan wnt.("r .li.st.ri('t, ntUfi k'ilm I ntilif;\' .Ii ... 
triet. mUllicipnl \IIo1Itt"f di~jrit,t, druiuHItf'. irrb,::u.tiulI, h','.-e, rt'.ill­
tnation Qr watl'r <'OIlM"n"lIlion di",triC't, or ~illlUar pu.hli{' 
~orpo:ratioD. the uforl!'l'!i)lid ~uH(" or n1Ullr(~it,ttlilr or l'(Iuoty or 
IlIthli(" rorpomtion or district dlll'f'I'IIirJ may I;lh imml'di"lt-l" 1,011' 
IWMillU ;!Iud, UiIJe of -.0.)' righf of WilY or Il1ndM to hI' lU'.'tI rur I't~~. 
ern~ir [lurl-'{JfoIl"~. rlP.luir~ fflr It llllhli~ U~ ",'ll1'rht'f thl,:' f.I(!' 
t ht'n"Of or .u n I'!IlNPmpnt thpf(>[M· be flOu!:'ht UpUII 6rJooil ('Ulllh.f'u('ing 
I"ruinlPnt duw[lin I'r~itlKH arNJ:rclinp; to Ittw in II. 1'(.n11' Ilf ("III1P­
petent jurisdictiuD and thel'f'lrpon gh'ioK ~1I1~h I'Il"c'urit}' in the 
way of mODey de])08itt.d a3 in t:h("·{'otart in whleh ;!iout'h pr'Ot"Pf'll­
'DJ:'1II are pending ruay di~t. and in l'Iuf'h .uOlollntll. ItI:L tbf' c"urt 
WB)' determine to hI!'! J'f-080Dably .fide-quote to ~rt'! I .. tb.- C)wne,. 
at the propf1'1.y lIOught to be tak~~n immediate- plI.ytn(>nt of jnK' 
romrH'ol'llllion for "ueh taking nnd an.lo· dnm'l~e hlt'ide .. ! tb(·~, 
in('ludinK damage-a !:IlU.hhl"Pd hy l'elilson ot .... 11 Ildjudi:<'lltMnI that 
Ihen j., 00 nf'('E'IIKit,}' for raking tbt'! l.rnlN.·rt,~ .. il'" "'non 1J.:4 t.he 
BalTl" cnn bp' !1S('t~ttai!lf'd Jlc('orditIg !o hi,,", rn,.~ ("()lJfl ma;\', 
npon motttlll of uny parts toO 8llfd eminl'lIl d"mtlin "nlet' ... I­
inKItt lifter !lu('b notice tu the otht"r p.trtil!"l'1 lI2i tI.1" (:1mrt ltill.)' 
Ill'Ctleribe-. ",]ter the- amount uf Nueh ~nl'iI)" ,.;.0. 1'\~lllir(>d ill 
tcu('b proct"t!dinp. The tAkinJIC of pri\"rHIf' pn'PPrly fUf R 'r:lilr,md 
1'1lD by .s!eam 01' elr.ctriC" pow-er for louinK Ot' lumuerillg pur· 
lHnWH ~,ball b .. det>mw ./l t.aking for Il public 1I!OI", !!ltd any ltt"r4 

HOn, firm, company or OO!,}H.lT:lt.ioD tllkilUC ['lrh-Mtl" tIMpe-tty unrln 
the law of e-minent domAio ror 8UM plllj~t'I ~hall tbil"l"f>upon 
ami tber-eb7 bet'ome a common c.l'Ti~r. 



Comment: Existing Hl'ct iOH ] 4 1'('Cplirl's paymr'lJt ('If just ~nmr('nsation for 
privati! prOpl~rt.v tilkf'll ur rI<ll!In~t'd fur publir! uS(' t,hrou~ll tlw p"w~'r of t'llIim'nt 
domain, frlH' (~nuHnis...;ion rt't'onUlH'nds tllitl tilito:' JH'lwi~itJn. Bud thl~ right to have' a 
jur)' c],·t!>ruliue the amount ()f l'OIU1WJlSiltiort, b~' l'f'tailH'd. 

Tht' final ~lntt')h'f' in ~c'di{Ju 1-1 d(·{,larl's I hat (','rbl itt IOg'going' r'l ilr(Jad~ NlTlsrl· 
tut(I a puhJi(' Us..' awl nrc' (!omWOn ~'afl'j(·rs. 'fhi!>. provisioll W,IS {'nat'll',!" for lli;.;­
t-uri(~ purpoSlls a,ntl HIt' saJH(' rc':,;uit {'uHld ha\',' IH'pn ill','omplislwd tliroug-h stiltut.(", 

Be'('nus!' il is nb~oh·t(" t}l£' COIIITllj~"iiHlI rl~(·olllm(·lltls that it rn' (l(·h·tNt 
'fht· balHlw{' of t·xi.l\tin~ 8t'('1 iou l-a. is j'OFhTI'ILt'd wi1 h ,. iJllllwtilah' jlPs.""I·s:-..irm'· 

of prh}l('rty b,\' ~lH-'~ith'd g'o\'('rnrllt'ntal l'nt it i{'!-., "hmw'd iall' posSf'ssitJIl" (~It;LJrs 

whl'n 1 hI' t'Ondt'llLniu:,!' a:,rt-'twi,':-; talw P{):-;;o;;I'~"illJ1 or thl' prolwrty lwfOl'I' tilt' fimd 
a.rnOlllit ut' t'ollIl-wl1!'<\nti()fl ,has bpI'1I dph'rmllH'll hy a jury. Thi!oi prat'ti('t> N'sulll·d 
frum HIP m'I~<,,~sily of oLI~lilling- pORS{':-,;sitHl t(J ('ompldf> pubh(~ works IH·f'nrl' de­
h'rlHinatioll of tht~ final "(UlJpl'tlSat jon by a tl'ugthy judi('ial Pt'()('I'S,"'i. I n tIlt' "b· 
St'IH't· of sud] a provisirw. thp ~ingle OWIWf of a trad takt'n for frl'!'wilY!'tlUSfrtw­
tinn ('oul<l dday ('Olllpld.iuu of the ~utirr projt"Ct for SlW()Ta.] ),pars, Rim'i' tlw 
pnwrr tl) tak(· by {'lImit'ut domain is dt'ur, and unly tilt' amount of compPlisat ion 
i~ iu duubt, MH'h d .. 1HYS urp unn(~e('ssar.Y, O"'{'r tht· yr-.llJ·N Seetio)) 14 was HIIlI'rHlt'ti 
S('\'{'ral timp"!oi 1u permit thl' ~H.ate, eounti{'s, munidpaI (:orporatiulls, mdropolitan 
w,lh'r diKtricts, Illullieipal utility flistrids. munit~ipal waft'r diNtrif'ts, drHinage, 
irrigoatiun, le\'t"f't f('<"Iamation or waf.,'r t'Ol1!<;('rvation distriet.'i, 1.1' "(}tI.(~r siruilnr 
publi(~ t~{)rp{)rati()ns n to take prior POS'if'XSiHl1 for T~SrI'V(lir,.. Imd ri~htM of WH,\' 

oul.,,', Tht' phrH~ "other similar public (~tJl'po('Htinn" has ]H'ver bt,t'li const.ru('d, 
T}I('r(' hav(~ bN."n mauy ulI~u{,c(~FiXful at.tem(1t~ to ereatc addit.ional agf'ucif's Ilw.l 

pur}1<)Sf'K (·ntitJpJ. 10 rights of prior pOSHA·t0:..8iun, Tht> ComrniSRion r~comllwnrl~ that. 
j htl pxil"iting sp(:ocific r,·ff"rent',ps to ug'nnt'iefl. and purpos("~ be df'1(·tt'(l and tlmt tht' 
1~('~islaturt': b" speciJit'ally authorized tu prol'ic1f1 for rights of prior vo~ion, 
The Cormul!!l.S10n· propo~l providt's for a d"posit of mODe.v into {~(}Urt by an 
1lj!('''''Y taking by prior po"",' .. ;"n, the money t(l be rejpased promptly to thp 
own.'r of the prop.'rty. Tlli, d.,-j"., ",!oi<-h jH pr<",.ntly provid!'d by .tatuh', 
illi.,",ur,'JoI, thilt. tilt' property oWIJI~r. wi11 at. unCI' rcc(>iVt- in substance tht· amOlll1t uf 
the award. 

This recummrnd('d change in t.hr Jaw oC prior pns."'!"$ion confurms to tht> rt't~om~ 
rut'u,latiun of th~ CaJifornia IJ.l!w ReviRion Commi~inIl, which has donp extt'n~ivt' 
reS('art,h on the fmbjrct of prior POSSf'SSiOD. 

Till' Cmnmi:ssion rt'cummt'llds enadml'nf. of a stntutC', tn b('{~mlH' ... ff'r.div(· upon 
appro"'al by Hit' lwopll' of this atnt'ndment of' the COnF;,titUtioll, pr{'!oif~rving tlJ(' 
right.s uf immt>diatc pOSHCssivn giw~n in present Se<,tinn 14 t.o (:PMnin publ1c: 
agpndPR. 
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EXHIBIT IV 

Cal. Const., Art. I, § 14_1/2 (repealed) 

~ee 11!· The) ShIP. or elP~( of Hi! dtigg (WQQTlRt.ief:, mayae~~ire 
by gift, plirchase or condcn,,,,,tinn, lands for establishing, laying out, 
widening, cnlar~ing, extending, ilnd maintaining memoria] growlCis, 
strcets, ,quall's, parkw;,ys and re"crvations in and about and along and 
leading to ,lilY or all of the same, providing land so acquired shall be 
lirnitl'd to parcels lying \yi-Jolly 01' in part within a distance not to ex~ 
ceed on" hundred fifty fl"'! from tht' closest boundary of such public 
works or·impro\'C'mcnts; provided, that when parcels which lie only 
partially within said h,,,it of one hundred fifty feet only such portions 
may be acquir"d which do not exceed two hundred feet f!'Om said clos­
est boundary, and after tho establishment, laying out, and completion 
of such improvements, may convey any such real estate thus acquired 
and not llc'Ccssary for such improvfment~, with reservations concern­
ing the fntllrl' usc and occupation of such real estate so as to protect 
such pllblie works and improvements and their envi!'Ons and to pre­
serve thQ vi".,., "PPC1 I 'OlWO, light, air 2Qd 'l1S'ltulRQSS 9f SHea fHi61ie 
v:srJi8. 

TRE! I i?~iftIPltVl·Q 1+la?'l by St1lt'1t9, pl!8isribe FFgeetlYt'e. 

ALL 

STRIKEOUT 

Comment. Section 14-1/2 provides for "excess condemnation" in 

specified cases. This phrase refers to a taking of more property than is 

actually physically necessary for the construction of a public work. At 

the time it ~Has enacted, courts ~oJere v9ry restrictive in the amount of 

land that could be taken for a public use through eminent danain. Since 

adoption of this section, courts have adopted an interpretation of the 

concept of "public use" which permits additional lands to ~ taken to 

provide median and surrounding area s. Moreover, the Ca lifornia Supreme 

Court has refused to construe Section 14-1/2 as a limitation on the power 

of the Legislature to provide for excess condemnation free from constltu-

tional restraints. The case of People v. Superior Court, 68 Cal.2d 206, 

436 P.2d 342, 65 Cal. Rptr. 342 (1968), so held and effectively emasculated 
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the apparent limitations of Section 14-1/2. The section no longer serves a 

discernable purpose. For fUrther discussion, see Capron, Excess Condemnation 

in California--A Further Expansion of th~ Right to Take, 20 Hastings L.J. 

571, 588-591 (1969). The repeal of this section was recommended by the 

California Constitution Revision Commission. See California Constitution 

Revision Commission, Proposed Revision of the California Constitution, Part 5 

at 31 (1971). 
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