9/6/73

Memorandum T3-77

Subject: Annual Report (Unconstitutional Statutes)

Attached are two coples of a draft of the report on statutes repealed
by implicatlon or held unconstitutional, Please make your editorial revi-
sions on one copy and return 1t to the staff at the September meeting.

Respectfully submitted,

Stan G. Ulrich
Legald Lnunsel



REPORT ON STATUTES REPEALED BY IMPLICATION OR HELD UNCONSTITUTICRAL

Section 10331 of the Govermment Code provides:

The Commission shall recommend the express repeal of all statutes
repealed by implication, or held unconstitutional by the Supreme Court
of the State or the Supreme Court of the United States.

Pursuant to this directive, the Commisslon has made a study of the deci-
sions of the Supreme Court of the United States and of the Supreme Court of
California handed down since the Commission's laat Annual Report was prepared.]’
The Commission reporte the following:

(1) Bo declsion of the Supreme Court of the United States or of the
Supreme Court of Callfornia holding a statute of this state repealed by impli-
cation has been found.

(2) No decieion of the Supreme Court of the United States holding a
statute of this state unconstitutionsl has been found.Z

(3) Six decisions of the Supreme Court of California holding statutes

of this state unconstitutional have been found.3

1., This study has been carried through 93 8. Ct. 3072 (July 15, 1973) and
9 Cal.3a 742 (Auguet 7, 1973).

2. The Commiselon notes, however, that the decision of the United States
SBupreme Court in Roe v. Wade, 410 ©.5. 113 {1973), raises doubts about
parts of the Therapeutic Abortion Act (Health & Saf. Code § 25950 et seq.)
in addition to those declared unconstitutional by the California Supreme
Court in People v. Barksdale, 8 Cal.3d 320, 503 P.2d 257, 105 Cal. Rptr.
1 (1972}, dlecussed infra.

3. In addition, the Commieslon notes that the California Supreme Court in
In ¥e Borzog, 9 Cal.3d 612, 510 P.2d 1017, 108 cal. Rptr. 465 (1973),
Timited Penal Code Sections 407 (defining "unlewful assembly" for pur-
poses of Bection k08) and 415 {disturbing theppeace) in consideraiion of
the right to assemble peacesablyand freedom of speech gusranteed by the
First Amendment of the United States Constitution.
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People v. Barksd&lle:l‘L held that Health and Safety Code Section 25951{c){1)

 which established medical criteria for lawful abortions is unconstitutdonally
vague under the due process clauses of the (alifornis and United States Cons
stltutione. In addition, the court invelidated 'Health and Sefety Code Sec-
tions 25951(b){establishing & medical committee to approve abortion reguests),
25951(c)(2}(allowingraburtion in cases of rape or incest), 25952 (providing

a procedure for epproving sbortions in cases of rape and incest), and 25954
{defining "mental health"), and the first sentence of Section 25953 {pre-
seribing qualifications for members of the medical committee).

In re ;ggch? held that Penal Code Section 3ik--in effect, imposing &
life sentence for a secénd conviction of indecent exposure--violates the pro-
hibition against eruel or unusual punistments in Article I, Section 6, of the
California Constitution.

Brooks v. Bmell Claims Courtﬁ held that Code of Civil Procedure Sections

~1171 anéd 11711, which require the defendant in a small claime court proceeding
to file an undertaking or meke a deposit as & condition to an appeal, offend

the due procees requirements of the California and United States Constitutions.

Brown v. Merlo! held that the sutemobile guest statute, Vehlcle Code

Section 17158, violates the egual protection principles of the California and

United States Constitutioéns.

4. 8 cal.3d 320, 503 P.2d 257, 105 Cal. Rptr. 1 {1972).

5. 8 cal.3a 410, 503 P.2d 921, 105 Cal. Rptr. 217 (1972).
6. 8 Cal.3d 661, 50k P.2d 1249, 105 Cal. Rptr. 785 (1973).
7. 8 ¢al.3d 855, 506 P.2d 212, 106 Cal. Rptr. 388 (2973).



Haman v. County of thmboldt8 held Revenue and Texation Code Section 227(a)

-=-providing a special tax assessment for veaselé whése port of documentation
is in California~--viclates the equal protection clause of the Pourteenth
Amendment of the Unlted States Constitution.

Ramirez v. Brown9 held that, under the equal protection clause of the

Fourteenth Amendment of the United States onstitution, the right of suffrage
could not be denied ex-felons whose terms of imprisonment and parole have
explred. .Pruvisionu viclating this principle appear in Article II, Secticn 3,
and Article X¥, Section ll,.of the California Constitution, and in various
sections of the Elections Code which implement the constitutional disqusii-

10
fication.

8. 8 cal.3d 922, 506 P.2d 993, 106 Cal. Rptr. 617 (1973).
9. 9 Cal.3d 199, 507 P.2d 1345, 107 Cal. Rptr. 137 (1973).

10. The affected statutes listed by the court are Election Code Secticns
310, 321, 383, 389, 390, 14240, and 142L6.



