#718 8/21/13
Memorandum 73«75

Subjecty; landlord=Temant Relations

Attached to this memorandum are two copies of a tentative recommendation
relating to landlord-tenant relations. Mark your suggested editorial revisions
on one copy and glve it to the staff at the September meeting,

The decisicns of the Commission at the July meeting have been implemented
in this draft; however, several questions remain.

Miscellaneocus items of personal property. At the July meeting, the Come

mission discussed the problem of what to do with miscellanecus papers and other
articles which the la: lord finds in a box or trunk which he has opened or
which was not locked. It was suggested that the landlord should be allowed to
list such items without descridbing each one generally as the notice provisions
of Sections 1963.40 and 1963.50 require. The staff thinks that this same idea
should be implemented for such piles of miscellanecus papers, clothes, rags,
end the like, which might be found on the premises even where such property
is not in a box or trunk. This has been attempied by adding g sentence to
both Sections 1963.4C and 1963.50 as follows: “Miscellapeous items of per-
sonal property may be described in the aggregate." Perhaps this should be
illuastrated in the Comment by saylng that a pile of papers may be described
as such without describing each paper.

Notice provision. The siaff is unclear about how far the Commission wantis

to go in providing for notice to be given under Sections 1951.3, 1963.40, end
1963.50 in the form of a direct address instead of by listing the elements of
the notibe. The notice 1n Section 1951.3 has been drafted completely in terms
of a direct address from the lessor to the lessee. However, in Sections
'1963.40 and 1963.50, only the provisions relating to when the perscn receiving
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notlce must respond and the effective date of the notice have been drafted in
direct address form. The reasons for this are twofold. First, 8 segment of
the gtaff thinks that the Commission wanted only this part of the notice to be
in direct address form. The tape of the meeting does not settle the matter.
Second, elthough it wvas fairly easy to put the Section 1951.3 notice in direct
address, it is quite awkward to do so in Sections 1963.40 and 1963.50. This
1s because the sbandoned personal property notice must be sent toc both the
terant and any person reasonably believed by the landlord to be the owner. If
the notlce i3 to be spelled ocut in direct address, two fairly lengthy and some.
what duplicative notices will have to be written into both Sections 1963.40
and 1963.50. Examples of these notice provisions drafted in direct address
form ere attached to this memorandum as Exhibit I.

Effective date of motice. A minor problem is whether to provide that the

effective date of notice by mail is three days after the notice is deposited
in the mail or three days after it is postmarked. The federal rules provide
that service by mail is complete upon meiling. Fed. R. Civ. P. 5{b). However,
if it is intended that the person to be notified should know exactly when
notice is effective, he will know that only by the postmark.

Property abandoned in a hospital. When writing the Comment to Section

1963.90 (resolving any conflict between Sections 1963.10-1963.90 and any
other particular provisions regarding the disposition of abandoned property),
the staff noticed Civil Code Section 1862.5 which provides for the disposition
of property abendoned in hospitals. A copy of Section 1862.5 1s attached as
Exhibit II. As the Conment to Section 1963.90 stands, Section 1862.5 is men-
ticned along with several other provisions governing disposition of vproperty
left on certain types of premises. The problem arises from the fact that Sec-
tion 1862.5 is certeinly unconstitutional since it provides that, without a
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prior hearing, the hospital may deduct from the proceeds of the sale of the
property "all sums due the hospital from the last known owner." Should this
language be smended out of Section 1862.5? Thie provision also requires the
hospital to hold the property for 180 days after the owner has left the hospi-
tal before it may be disposed of. If the property is not claimed, disposal
is by public sale at least four weeks after written notice of the sale is
glven to the owmer. Should this procedure be conformed to the recommendation?

Or should Section 1862.5 be left alone?

Respectfully submitted,

Stan . Ulrich
isgal Counsel



Memorandum 73-75

EXHIBIT I

§ 1963.40. Notice

1963.%0. {a) The landlord shall give written notlice to the tenant and
to any other person the landlord ressonably believes msy be the owner of an
item of personal property.

(1) The potice to the tenant shall be in substantially the following
form:

"0 v 4 4 s e 4 e ks e s et s e s s s e s e e s s ..« {state name
and address of tenant):

"You were 8 tenant Bt . . . . 4 4 v 4 a4 s v e s s s o« o« (Btate
address of premises). After terminmation of your tenancy, personal property
was found on the premises you rented. These items of persomal property are
88 FOLIOWE: « « + = 4 « o o o « o+ + s o s s s s « o o s o o s o (glve
general description of each item of personsl property; miscellaneous items may
be described in the aggregate), and are located Bt . . « v + ¢« + 4 4 4 . o« .
(give address where each item of personal property is stored).

"The undersigned believes that these items of personal property do not
have g resale value exceeding $100.

"The undersigned believes that . . . . . + « + &« + &+ « + « « . {Btate
naime and address of person landilord reasonably believes to be the owner of
an item of personal property) is enowner of . . . . . . . . . [(state item
believed to be cwned by such person).

"If you fail to pay the undersigned the reasonable cost of storage and
take possession of the personal property at the address where such property
is stored not later than 15 days after the effective date of this notice, you
will have waived all rights to such property and the undersigned will dispose
of the property in any manner he desires.
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"This notice is effective on the date it was delivered to you personally
or, if mailed, three days after the date it was deposited in the maill.

{signature of landlord or his agent})

(Typed name and address of such person;)"

(2) The notice to any other person the landlord reasonably believes mey
be the owner of an item of perscnsl property shall be in substantially the
following form:

TITO - - » - - - - . L] L] - - L] - Ld L] - - L] » L] * a (state mme and address
of person.reasonably belleved by the landlord to be an owner of an 1ltem of

personal property):

e e e i e v v i v v v+« «.{state name of tenmant) was & tenant at
» & w & . % L] * & » ». .- . . . (Bt&te B.ddress Of prEIIIiSES)- Aft'er tEI'IIIi-
mation of . . . . . ...+ .. ... 's (state name of tenant) tenancy, per-

sonal property was found on the premises which the undersigned belileves has

a resale value not exceeding $100. These items of persomal property are as
FOLLOWB: « « 4 o » « o s « 2 4 s s « s « » « + « {give general description of
each item of personal property; miscellaneous ltems may be described in the
aggregate) and are located At « .+ . - . . . 4 v e v o v o .+« (glve address
where each item of personal property is stored).

"Phe undersigned believes that you are an owner of the following item(s)
Of perdgonal property¥: « .+ « + s+ o s+« 4+ o+ » + . (Btate general description
of each item believed to be owned by such person).

"If you fall to pay the undersigned the reescmable cost of storage and
take vossession of the personal property to which you are entitled at the
address where such property 1s stored not later than 15 days after the effec-
tive date of this notice, you will have waived all claims against the under-
signed for such property, and the undersigned will dispose of the property

in any manner he desires.
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"This notice is effective on the date it was delivered to you personally
or, if mailed, three days after the date it was deposited in the mail.

(Signature of landlord or his agent;)

iggped name and address of such person;)"




§ 1963.50. HNotice

1963.50. (2) The landlord shall give notice to the tenant and any other
person the landlord reascnably believes may be the owner of an item of per-
songl property.

(1) The notice to the tenant shall be in substantlally the following

form:

M0, & v v« sis e s s s e 4 s a s s s o v« « {state name and address
of tenant):

"You were a tenant 8t . . < . . . «.. . . . . . (state address of pre-

mises). After termipation of your tenancy, personal property was found on the
premigses you rented. These ltems of personal property are ae follows: . . . .
« s+ s s s e s s s+« (give general description of each item of personsl
property; miscellanecus items may be described in the aggregate), and are
located 8t « « + + + + 4 -« « + « ¢« s o+ « » (glve sddress where each item of
personal property is stored).

"The undersigned belleves that . . . + . v + + « + + « . . . (state name
and address of person landlord reasonably believes to be the owner of an item
of personal property) is anowner of . . . « . . + . . . » (state item believed
to be owned by such person).

"If you fail to pay the undersigned the reasonable cost of storage and
take possession of the personal property &t the address where such property is
stored not later than 15 days after the effective date of this notice, such
property will be sold at'public sale and the proceeds, less the reasonable
costs for storage, advertising, and sale, will be paid into the treasury of the
county where the sale took place. Thereafter you will have one year from the

date it was paid to the county within which to claim the proceeds by making
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application to the county treasurer or other official designated by the
county. _

"This notice is effective on the date it was delivered to you personally
or, if mailed, three days after the date it was deposited in the mail.

{Signature of landlord or his agent.)

{Typed name and address of such person. }"

(2} The notice to any other person the landlord reasonably believes may
be the owner of an item of personal property shall be in substantially the

fellowing form:

MO 4 4 4 e e s s v e v s w s s e s s e s o« s . Jfstate name and address
of person reasonably believed by the landlord to be an owner of an item of

personal property):

M e 4t e s « o s o s s s s+ (state pame of terant) was a tenant at
s+ e s+ s+ 4 s e s s e s x s s« [Btate address of premises). After termi-
netilonof « « + « + « + « 4+ « « « .'s (Btate name of tenant) tenancy, personal

property vas found on the premises. These 1ltems of persongl property are as
POLIOWB: +. + « 4 o o + « s+ 2 » « o s + » « + « « (glve general description of
each item of persenal property; miscellanecus items may be described in the
aggregate) and ere located at + + .+ . ¢ 4 4 v b 4 s e s o« s . Jglve address
where each item of personasl property is stored).

"The undersigned believes that you are an owner of the following item(s)
of personal propertyt. . . - » « « « « » « » (state general description of
each item believed to be owned by such person).

"If you fail to pay the undersigned the reasonable cost of storage end
take possession of the perscnal property to which you are entitled at the
address where such property is stored not later than 15 days after the effec-
tive date of this notice, such property will be sold at public sale and the
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proceeds, less the reascnable costs for storage, advertlsing, and sale, will
be paid into the treasury of the county where the sale took place. Thereafter
you will have one year from the date 1t was paid to the county within which
to claim the proceeds by making application to the county treasurer or other
officiel designated by the county.

"This notice 1s effectlve on the date it was delivered to you personally
or, if mailed, three days after the date it was deposited in the mail.

(Signature of landlord or his agent.)

{Typed name and address of such person.}"
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Memorandus 73-75
EXHIBIT II
Unclaimed Property in Hospital

§ 18625
Whenever any personal property has heretofore been found in or
deposited with, or ig hereafter found in or deposited with any licensed
hospital and has remained or shall remain unclaimed for a period of
180 days following the departure of the owner from the hospital, such
hospital may proceed to sell the same at public auction, and out of
the proceeds of such sale may retain the charges for storage, if any,

. the reasonable expenses of sale thereof and all sums due the hospital
- from the last known owner, No such sale shall be made until the ex-
piration of four weeks from the time written notice of such sale is -
» given to the last known owner. Said notice shall contain & descrip-
tion of each item of personal property to be sold, the name of the last
owner, the name of the hospital and the time and place of sale and
may be sent by regular mail, postage prepaid, to the last known own-
er at his last known address. In case there should be any balance
from such sale after the deductions herein provided for, and such bal-
ance shall not be claimed by the rightful owner or his legal represent-
ative within one week of said sale, the same shall be paid into the
treasury of the county wherein said hospital is located; and if the
same be not claimed by the owner thereof, or his legal representative
within one year thereafter, the same shall be palid into the general
fund of said county. Proceedings in substantial compliance with this
section shall exonerate the hospital from any liability for property so
sold. This section shall not be construed as limiting or in any way
amending any other provision of law limiting the labilities of any li-
censed hosapital.
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LETTER OF TRANSMITTAL

The California Iaw Revision Commission was directed by Resolution
Chapter 130 of the Statutes of 1965 t0 make a study to determine whether
the law relating to the rights and duties attendant upon termination or
abandonment of & lease should be revised. Legislation on this subject
was snacted in 1970 upon recommendation of the Commission. BSee Cal.

Btats. 1970, Ch. 890

The Coemission has given further study to this srea of the law, and
this new recommendation is concerned with several important matters not

dealt with in the 1970 statute.

The attached beckground atudy is a portion of a study prepared for
the Commission by Professor Jack H. Friedenthal, Stanford law School,

wvho served as the Commiseion'e conenltant in preparing this reccommenda-
tion. Ounly the recosmendation (as distinguished from the background study)
expresses the views of the Commission.



#78 8/22/73
TERTATIVE RECOMMENDATION
relating to
LANDLORD~TEHANT RELATIQNS

INTRODUCTION

Upon recommendation of the Iaw Revision Commission,l the Legislature
in 1970 enacted Civil Code Sections 1951-1952.6 to deal with certain rights
and duties of landords and tenants upon termination or abandonment of a
lease of real property. The Commission has considered various aspects of
this topic not covered by the 1970 statute and has reviewed the experience
under that statute.

Two important practical problems which existed under prior law are
not dealt with in the 1970 statute: (1) what constitutes an . "abandonment"
of lessed real property and {2) what procedure the landlord should follow in
disposing of personal property left on the leased premises after the premises
have been vacated by the temant. This recommendation is concerned with these

problems as well as the related matter of innkeeper's and landlord's liens.

ABANDONMENT OF IEASED REAL PROPERTY
Section 1951.2 of the Civil Code provides that a lease of redl property
terminates 1If the lessee breaches the lease and "abandone the property" be-

for the end of the term.2 Upon such termination, the lessee's right to

1. See Recommendatlon Relating to Real Property Leases, 9 Cal. L. Revision
Comm’n Reports 153 (1969); Cal. Stats. 1970, Ch. 89

2. Unless the lessor terminates it, the lease contlmues in effect despite a
breach of the lease and abandonment of the property by the lessee iIf the
lease so provides; such a provision is legally enforceable, however, only
if the lease glves the lessee the right to sublet or assign his interest
in the lease and does not impose unreascnable limitations on the exercise
of that right. Civil Code § 1951.k4.
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possession ends and the lessor has the right to recover damages for the
breach and the cbligation to mitigate those damages.3 However, the statute
provides no method for determining what constitutes abandonment of the proper-
ty. According to the decisions, "abandomment" occurs only when the lessee
manifests an intention to abandon his leasehold interest.h Thus, whether the
lessec has abandoned the property and the lease has terminated depends upon

a subjective standard--the lessee's intent.

Under this rule, the lessor is placed on the horns of a dilemma. If the
lessee has in fact abandoned his leasehold interest, the lessor has the duty
of mitigating his damages by reletting the premises. If the lessor relets
the premises, however, and it is subsequently determined that there was no

abandonment, the lessor may be liable to the lessee for the reletting.5

3. For a general discussion, see Recommendation Relating to Real Property
ILeases, 9 Cal. L. Revision Comm'n Reports 153 (1969).

4. ‘fhere have been no decisions construing the use of "abandons" in Section
1951.2; however, there is no reascn to believe the common law interpre-
tation of abandonmwent would not apply. The common law concepts are
deceptively simple and unsatisfactory from & practical perspective. How-~
ever, they indicate that intention to abandon is essential to "abandon-
ment." See Wiese v. Stelnauer, 201 Cal. App.2d 651, 20 Cal. Rptr. 295
(1962); Martin v. Cassidy, 149 cal., App.2d 106, 111, 307 P.2d 981, 964
{1957 ); Anheuser-Busch Brewing Ass'n v. American Products Co., 59 Cal.
App. 718, 211 P. 817 (1922). Mere nonuse of the premises, nc matter how
long, is not alone sufficient evidence of the intent to abandon. Gerhard
v. Stephens, 68 Cal.2d 864, L42 P.2d 692, 69 Cal. Rptr. 612 (1968).

5. See Boswell v. Merrill, 121 Cal. App. 476, 478, 9 P.24 281, {1932);
Rehlzopf v. Wirz, 31 Cal. App. 695, 696, 161 P. 285, 286 (1516). See
also Alhambra Cons. Mines, Inc. v. Alkambra Shumway Mines, Inc., 239
Cal. App.2d 590, 598, 49 Cal. Rptr. 38, ___ (1966).
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The situation 1s aggravated by the fact that the lessor has the burden of
proof on the issue of abandonment.

The Commission has concluded that provision of an objective standard
for determining whether the leased property has been abandoned within the
meaning of Section 1951.2 would benefit both the lessor and the lessae.?
The Commission recommends the following:

The lessor of real property should be authorized to give the lessee
written notice of belief of abandonment8 if the lessee has been in default
on the rent for at least 20 consecutive days and the lessor reasonably be-
lieves that the lessee has absndoned the property. The leased property should
be deemed abandoned and the lease terminated iFf the lessee falls to commni-
cate to the lessor his intent not %o abandon the property not later then 15
days after such notice. The 20-day pericd during which the lessee is in

default on rent, combined with the additionasl 15-day period during which the

€. See Moon v. Rollins, 36 Cal. 333, 340 (1868); Pepperdine v. Keys, 198
cal. App.2d 25, 31, 17 Cal. Rptr. 709, 712 (1961); Group Property, Inc.
v. Bruce, 113 Cal. App.2d 549, 559, 248 p.2d 761, 767 (1952); Weideman
v. Staheli, 88 cal. App.2d 613, 616, 199 P.2d 351, __ (1548); Pidgeon
v. Iamb, 133 Cal. App. 342, 348, 24k p.2d 206, 208 (1933).

T. Enactment of the procedures recommended for establishing that the prop-
erty has been abandoned would not preclude either party from otherwise
proving that the property has been abandoned within the meaning of
Section 1951.2.

8. Notice should be given by delivery to the lessee personally or by mail
addressed to the lessee at his last known address. The last known
address should include all addresses where the landlord has knowledge
the lessee might be located.



lessee may communicate to the lessor that he has not abandoned the property,
éégures that, for the normal tenancy callihg for monthly payments, at least
two rent due dates will pass before termination of the lease can occur. If
the lessor wishes faster action, he may use the unlawful detainer remedy

under Section 1174 of the Code of Civil Procedure.

DISPOSITION OF PERSCNAL PROPERTY REMAINING ON PREMISES

AT TERMINATION OF TENANCY

Background

After termination of a tenancy, the landlord or his agent enters the
premises to prepare them for a new tehant and frequently finds that the prier
tenant has left some items of personal property. DMore often than not, the
items left on the premises seem to be little more than junk although on
oceasion they may appear to have some resale value on the open market. In
some situations, the property appesrs valuable conly to the departed tenant
ag, for example, where the property consists of personal papers, prescription
medicines, or family photographs.

In most situations, the landiord--after futile attempts to find the
departed tenant and have him remove the property--only wishes to dispose of
the property in a speedy, inexpensive manner that will not result in any risk
of future liability for conversion. In a few cases, where the property has
commercial value and the tenant left owing money to the landlord, the latter
may seek to appropriate the goods to his own use in payment of the tenant's
obligations. However, unless a landlord is covered by one of the specific
statutes governing disposition of property in particular situations, he will
find no statutory gﬁidance as to how he should dispose of the apparently

abandoned personal property.
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California has a number of statutes governing lost or abandoned prop-
erty in specific situations. The statutes are arbitrary in their coverage
and inconsistent in their requirements. As a whole, they do not provide an
overall solution to the problem of dlsposition of abandoned property in a
majority of cases arising from landlord-tenant relationships.

The statute with the broadest coverage is Civil Code Section 1862 which
provides a procedure for disposition of unclaimed perscnal property held by
"the keeper of any hotel, inn, or any boarding or lodging house, furnished
apartment house or bungalow court."” There are three basic requirements for
the disposition of unclaimed personal property under Sectlon 1862

(1) The property must be unclaimed for six months.

(2) The landlord may then advertise the property for sale by
publication once & week for four consecutive weeks. The notice mast
contain a detailed description of each item and must give the name
of the owner, if known.

(3) The items, if unclaimed by the owner, must then be sold at
public auction.

The landlord may deduct the costs of storage, advertising, and sale from
the proceeds of the sale. He must pay the balance into the county treasury
within one week from the date of the sale. The county holds the money for
one year and, if not claimed by the owner, the money is paid into the gen-
eral fund of the county.

There are a number of deficiencies in Section 1862. A major deficiency
is the limited scope of the section; it does not cover personal property
left in an unfurnished apartment or on property leased for commercial pur-

poses, and there is no other statute that provides a nonjudicial procedure
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for the disposition of such PrOPEPtF~9 Also, the section does not require
that the landlord notify the tenant of the proposed disposition of the prop-
erty nor provide the temant with any notice.of the sale even where the land-
lord knows the tenant's new address. Finally, the section requires that the
property be held for six months, an unreasonably long period.

Another statute with wide coverage is Code of Clvil Procedure Section
1174 which is applicable where personal property remains on the premises when
the landlord regains possession of the premises in an unlawful detainer pro-
ceeding. Section 1174 requires storage of the property for only 30 days after
vhich it may be sold at public sale after onhe publication of notice. Although
this procedure spplies to all leased premises--whether furnished or unfurnished,
residential or commercial--it has several sericus deficiencies. Like Civil
Code Section 1862, Code of Civil Procedure Section 1174 makes no provision for
notice to the tenant of the proposed disposition of the property left on the
premises. Also, Section 1174 contains no provision which deals with the case
where & third person has an interest in the property. Finally, the section
has been held unconstitutional insofar as it allows the landlord to apply
the proceeds of the sale of the property to his judgment and requires the
tenant to satisfy the landlord's judement before property left on the premises

10
may be reclaimed.

9. Compare Code Civ. Proc. § 1174 (unlawful detainer proceedings).

10. Gray v. Whitmore, 17 Cal. App.3d 1, 94 Cal. Rptr. 904 (1971).



Other statutes of limited application which deal peripherally with the

11
problem under consideratlon are the lnkeeper's lien law, the landlord's

12

lien law,” and the lost property laws .13

Recommendations

The Commission recommends the enactment of a uniform procedure to
govern the disposition of personal property left on leased or rented prem-
ises, whether furnished or unfurnished, residential or commercial. The
uniform procedure should include the features described below.

Right of tenant to remove his personal property. It should be made

clear by express statutory statement that, notwithstanding any provision
to the contrary in a rental agreement, the tenant has the right during his

tenancy and upon termination thereof to remove his personal property from

the premises whether or not he is indebted to the 1and10rd.lh A provision

15 Codi-

to this effect would be a codification of existing California law.
fication would be desirable, however, to deter landlords from including

or relying on such provisions in their rental agreements.

11. Civil Code § 1861. See discussion, p. 12 infra.
12. Civil Code § 186la. See discussion, p. 12 infra.

13. Civil Code § 2080 et seq. See also People v. Stay, 19 Cal. App.3d
166, 96 Cal. Rptr. 651 (1971).

14, The recommended rule would not, however, preclude including in the
lease a provigion for an otherwise valid security interest in favor
of the landlord (such as a security interest authorized by the Com-~
mercial Code) or & provision that all or & porticn of the leasehold
improvements and alterations and personal property affixed to the
leased premises shall not be removed. Likewise, the recommended
ruleswould not affect a valid statutory lien. BSee Civil Code
§ 1861a.

15. See Jordan v. Talbot, 55 Cal.2d 597, 361 P.2d 20, 12 Cal. Rptr. 488
(1961). See also Gray v. Whitmore, 17 Cal. App.3d& 1, 9% Cal. Rptr.
ook (1971); Klim v. Jonmes, 315 ¥. Supp. 109, 118-124 (N.D. Cal. 1970).
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"Iost" property. If personal property found on the premises after the

tenant has left reasonably appears to be lost rather than abandoned--such
as & valuable ring found under a rug--the landlord should be required to
comply with the general statutory provisions governing the disposition of
lost proPerty-l6 However, if the lost property is not within the purview
of those provisions or if the police or sheriff's department refuses to
accept the property as "lost" property, its disposition should be governed
by the provisions recommended below for disposition of abandoned personal
property. |

Direct notice to tenant or other known owner. Civil Code Section 1862,

which would be superseded by the recommended legislation, merely requires
notice by publication and does not provide for notice by mail or other direct
means to the tenant or other owner of abandoned property. Direct notification
is essential to protect the interests of the tenant or other owner and should
be required to the extent that the landlord knows where such person can be
reached. Accordingly, at least 15 days before disposing of any item of
abandconed personal property, the landlord should be required to glve notice
to the tenant and any other known owner of the property either personally or
by mail addressed to such person at his last known address.

The recommended 15-day period would allow time for the owner to claim

his property 1f he wants it. At the same time, it would minimize thelburden

16. rCivil Code § 2080 et seq.



to the landiord of storing properiy that in the great majority of cases is
merely junk that the tenant or the owner does not want.l7
The required notice should include a general description of each item of
property, & statement of the mature of the disposition permitted under the
statutory procedure being employed by the landlord, and a statement of the
right of the tenant or other owner to claim the property and the time within

which such claim must be made.

Disposition procedure generally. If the tenant or other owner falls to

pay the landlord the reasonable cost of storage and take possession of the
property within 15 days from the notice, the item should be sold at public sale
by competitive bidding.18 At least five days' notice of the time and place of
the sale should be given by publication once in s newspaper of geberal circula-
tion published in the county where the sale iz to be held. The balance of the
money received from the sale--after deducting the reasonable costs of storage,

advertising, and sale--should be paid to the county within 30 days from the

date of the sale. The owner should have one year within which to claim the

17. The six-month storage period under Civil Code Section 1862 is unreason-
agbly long. Perhaps a six-month period was justified in 1876 when the
statute was first enacted, but modern communication facilities eliminate
the need for such & long period, particularly when the cost to the land-
lord of storage is uniikely to be recovered. Other provisicns permitting
disposition of unclaimed property all have lesser waiting periods. See
Code Civ. Proc. § 1174 (goods left by a tenant ousted after successful
prosecution of an unlawful detainer action need be held only for 30 days).
See also Civil Code §§ 2081.1 (goods committed to a warehouseman, common
carrier, or innkeeper for transportation or safekeeping need only be held
60 days before they can be sold), 2080.3 (lost property turned over to
local police agency may be disposed of after 90 days). It should be noted
that the property referred to in Civil Code Sections 2081.1 and 2080.3
will almost always be property of value whereas the abandoned property
with which this recommendation is cochcerned will in the great majority of
cases be property of no significant value which the vacating tenant did
not want.

18. The tenant should be reguired to pay the costs for all the abandoned
property before it is returned to him, but an owner who is not the tenant
should have to pey for the costis of only the property he claims.
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balance. If notclaimed within this time, the money should belong to the county.
The provisions requiring public sale and governing the disposition of the pro-
ceeds of the sale are substantially the same in substance as those now found

in Section 1862 of the Civil Code.

Optional procedure for disposition vhere property is of little value. -Where

the property abandoned by the temant is of little value, it would impose an
unreasonable burden on the landlord if he were reguired to advertise and sell
the property at a public sale. 1In fact, in the great majority of cases, the
property is valueless and the tenant does not want it. Accordingly, there is
a need for a simple, inexpensive procedure to deal with these cases.

Where the landlord reasonably belleves that the total resale value of the
aggregate of all items of personal property does not exceed $100, he should
be permitted, after glving the reguired 15-day notice, to dispose of the un-
claimed items in any manner he desires. If the landlord 1s in doubt whether
the property is worth $100, he can proceed under the public sale procedure. The
$100 1limit is arbitrary but is recommended because the line must be drawn
high enough to permit the landlord to dispose of what ordinarily will be junk
and trash without any fear that the tenant will later claim that the property
should have been sold at an advertised public sale because it had some resale
value.1?

Protection of landlord from liability. Where & tenant or other owner

ig given notice in accordance with the recommended procedure, the landlord
should be protected against liability with respect to any item of abandoned

property disposed of in an authorized manmer. With respect to persons who

19. It should be noted that, prior to 1972, abandoned vehicles appralsed at
a value not exceeding $100 could be disposed of under a simple procedure
provided by Vehicle Code Section 22705, but additicnal reguirements were
imposed for abandoned vehicles of greater value. See Veh. Code § 2270k.
A 1971 enactment raised the limit to $200. See Cal. Stats. 1971, Ch. 510,
§ 1.
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are owners of abandoned property but are not given notice, the landlord should
not be liable unless the owner proves that, prior to disposing of the item of
personal property, the landlord knew or reasonably should have known that the
owner had an interest in the item and also that the landlord knew or should
have known upon reascnable investigation such owner's address. In addition,
if the procedure suthorized for property of a value not exceeding $100 is
used, the landlord should not be immune from liability if an owner who was not
given notice proves that the landlord was unreasonable in declaring the value
of the property not to exceed $100C.

Unlawful detainer procedure. Section 1174 of the Code of Civil Procedure,

which governs the disposition of property where the tenant is ousted in an
unlawful detainer action, should be revised to conform to the procedure recon-
mended above for abandoned property left on the premises after a tenant has
vacated the premiees. Notice concerning the disposition of the property should
be given to the tenant in the writ of restitution. The storage pericd for

the property should be reduced from 30 to 15 days to conform to the general
procedure recommended above. The provisions of Sectlon 1174 that property

is redeemable only upon payment of the judgment and that the proceeds from

the sale of the property may be applied to the landlord's judgment should be
deleted since they have been held unconstitutional.20 The rights of third
personeg having an Iinterest in the property should also be protected by reguir-
ing that they be given adequate notice and an copportunity to claim the property

or the proceeds of sale.

20. Gray v. Whitmore, 17 Cal. App.3d 1, 94 Casl. Rptr. 904 {1971}.
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IRNKEEPER'S AND ILANDLORD'S LIENS

Section 1861 of the Civil Code, which creates a lien for an inhkeeper
on the baggage and other property of his guests or tenants, has been held
unconstitutional by a federal district court?l and should be repealed.
Section 186la should be broadened to provide a lien for those landlords now
covered under the unconstitutlonsl innkeeper's lien.

Section 186la, which now provides a lien for keepers of furnished and
unfurnished apartments, cottages, or bungalow courts, should be amended to
expand its scope to cover keepers of hotels, motels, inns, boardinghouses,
and lodginghouses. The gection should be further amended to require the
court to meke a flnding of the probable validity of the landlord's claim
against the tenant before an order is issued aliowing the landiord to enter
the premises and seize the tenant's property.22 Cther less important revi-

sions alasc should be made in Section 1861&.23

21. Section 1861 was held unconstitutional in Klim v. Jones, 315 F. Supp.
109 (N.D. Cal. 1970). See also Gray v. Whitmore, 17 Cal. App.34d 1,
9k cal. Rptr. 90k (1971).

22. This provision is needed to satisfy constitutional requirements. See
Randone v. Appellate Dep't, 5 Cal.3d 536, 488 P.2d 13, 96 Cal. Rptr.
709 (1971); Blair v. Pitchess, 5 Cal.3d 258, 486 P.2d 1242, 96 Cal.
Rptr. 42 (1971). BSection 186la currently provides only for a hearing
and finding on the basis of the landlord's affidavit that the property
is about to be destroyed, substantially devalued, or removed.

23. These revisions are indicated in the Comment to Section 1861a in the
proposed legislation infra.
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I. ABANDOWNMENT OF LEASED REAL PROPERTY

An act to gdd Section 1951.3 to the {ivil Code, relating to abandonment

of leased real property.

The people of the State of California do enact as follows:

Section 1. Section 1951.3 is added to the Civil Code, to read:

§ 1951.3. lessor's notice of belief of sbandonment

1951.3. {a) The property shall be deemed abandoned by the lessee
within the meaning of Section 1951.2, and the lease shall terminate, on the
16th day after the effective date of written notice given by the lessor to
the lessee unless the lessee, not later than 15 days after the effective date
of the notice, comminicates to the lessor his intent not to abandon the
property. Notice may be given under this section only where the rent has
been due and unpaid for at least 20 consecutive days and the lessor reason-
ably believes that the lessee has abandoned the property.

(b) The effective date of the notice is the date when it is delivered
to the lessee personglly or three days after the day it is deposited in the
meil addressed to the lessee at his last known address. "last known address”
means all sddresses where, to the knowledge of the lessor, the lessee reason-
ably might be expecied to be located at the time the notice is given.

{¢) The notice shall be signed by the lessor or his agent and shall
state the substance of the following:

"This notice is given pursuant to Section 1951.3 of the Civil Code with
respect to the property leased by you at . . + + « « v & ¢« s o v o 00 .

(state location of property by address or other sufficient description).
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§ 1951.3

"The undersigned believes that the rent on this property has been due
and unpaid for 20 consecutive days and that the property has been abandoned
by you.

"The property will be deemed abandoned and the lease will terminate
on the 16th day after the effective date of this notice unless, not later
than 15 days after the effective date of the notice, you communicate to

s et e e s s e s e s e v i e e s s e s v s (insert name,
address, and telephone number of the person signing the notice) your intent
not to abandon the property.

"The effective date of this notice is the date when it is delivered to
you perscnally or, 1f mailed, three days after the day it was deposited in
the mail."

{d) Abandonment does not take place within the meaning of this section
where the legsee proves either of the following:

(1) At the time the notice was given, the rent was not due and unpaid
for 20 consecutive days.

(2} At the time the notice was gilven, the lessor did not reasonably
believe that the lessee had abandoned the property. The fact that the lessor
knew that the lessee left perscnal property on the leased real property does
not, of itself, Jjustify a finding that the lessor did not reasonably believe
that the lessee had abandoned the property.

(e) Nothing in this section precludes the lessor or the lessee from
otherwise proving that the property has been abandoned by the lessee within

the meaning of Section 1551.2.

Comment. Section 1951.73 provides & method to establish that leased

real property has been abandoned within the meaning of Section 1951.2.
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§ 1951.3

Under Section 1951.2, if the lessee breaches the lease and abandons the
property, the tenancy is terminated and the lessor has a duty to mitigate
the damages by making reasonable efforts to relet the premises. Compare
Section 1951.4 (lease provision relleving lessor of duty to mitigate damages).
The time when the tenancy terminates under Section 1951.2 also is important
under Chapter 5 (commencing with Section 1963.10) ﬁhich sets forth the
lessor's rights and duties as to personal property remaining on the premises
after temination of the tenancy.

subdivision (a) provides a procedure by which the lessor can be assured
that a lease has been terminated when the lessee is in default on the rent
and 1t appears that he has abandoned the real property. When the lease has
been so terminated, the lessor can dispose of any personal property remaining
on the premises under Chapter 5 {commencing with Section 1963.10), prepare
the property for a new tenant, and relet the property. The 20~day period
during which the lessee must be in default on the rent, combined with the
additional period (ordinarily 15 days) during which the lessee may communi-
cate to the lessor his intent not to abandon the property, assures that, for
the normal tenancy calling for monthly payments, at least two rent due dates
must pass before abandomment and termination of the lease can occur under
this statute. If the lessor wishes faster action, or if the breach does not
involve a failure to pay rent, the lessor may use the unlawful detainer
remedy. See Code Civ. Proc. § 1161 et seq. Even though the lessee fails to
pay the rent due, the lease does not terminate under Section 1951.3 if the
lessee not later than 15 days after the effective date of the notice makes
known to the lessor his intent not to sabandon the leased property. The notice

provided by this section may be given at the same time or in combination with
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§ 1951.3

the notice provided by Sections 1963.40 and 1963.50 concerning the disposi-
tion of abaondoned personal property. See Section 1963.80.

Subdivision {b) provides for the effective date of the notice from which
the 15-day period is counted, and follows the federal rule allowing three
additional days where notice requiring some act is mailed. See Fed. R. Civ.
P. 6(e). If notice is given by mail, it should be sent to all addresses where
the lessor knows the lessee might be reached whether at & residence or a
place of business.

If the lessee challenges the termination of the lease, the lessor has
the burden of proving that the notice contained the information reguired by
subdivision (c) and was given in compliance with subdivision (b}. Where the
lessor proves these matters, under subdivision {d) the lessee can show that
he has not abandoned the property only if he can prove either (1) that rent
was not due and unpaid for 20 consecutive days when notlce was given or {2}
that the lessor did not reasonably belleve that the lessee had abandoned the
real property. The burden of proof on these two matters is placed on the
lessee so that the lessor will be able to proceed to relet the property with
confidence that the abandonment and termination will not later be set aside.

Supdivision (d)}(2) 1s designed to eliminate a possible problem with
regard to the facts that may covercome a lessor's reasonable belief that the
property has been abandoned. Since many lessees who abandon the real property
leave personal property on the premises, the mere fact that the lessor knows
that the lessee has done sc should not, by itself, be held to establish that
the lessor acted unreasonably. Where the personal property left by the
lessee appears to be of little value, it ordinarily would be reasonable for

the lessor to conclude that the persomal property was sbandoned by the lessee.
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§ 1951.3

On the other hand, where the personal property is of substantial value and

it appears that the lessee is the owner, these facts would be slghificant
evidence that the lessee has not abandoned the leased property. While sub-
division (d){2) precludes a finding that there has been no abandonment based
solely on the fact that personal property of the lessee remains on the leased
property, the subdivision does not preclude this fact from being taken into
account along with other facts in determining whether the leased real property
was abandoned.

Abandonment within the meaning of Section 1951.2 occurs only where the
lessee In fact intends to abandon the real property. Thus, absent the pro-
cedure provided by this section, whether the lessee has abandoned the property
and the lease has terminated under Section 1951.2 depends upon a subjective
standard-~the lessee's intent--which is insufficient in most cases to guide

the parties. See Recommendation Relating to Iandlord-Tenant Relations, 11

Cal. L. Revision Comm'n Reports 000 (1973). Although this section provides
a means by which the lessor may easily establish whether the real property
has been abandoned, it does not preclude either party from otherwise proving

that fact. 8See subdivision (e).
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IT. DISPOSITION OF PERSOKAL PROPERTY REMAINING ON
PREMISES AT TERMINATION OF TENANCY

An act to add Chapter 5 {(commencing with Section 196;.10) to Title 5 of

Part 4 of Division 3 of, and to repeal Section 1862 of, the Civil

Code, and to amend Section 1174 of the Code of Civil Procedure,

relating to abandoned perconal property.

The people of the State of California do enact as follows:

Civil Code § 1862 (repealed)

Section 1. Section 1862 of the Civil Code is repealed,

3862 —— W hansuerany t Zaleperpatbag-silive Doz ebundis,-
baggage or other personal property has heretofore come, or
shall hereafter come inte the possession of the keeper of any
hotel, inn, or any boarding or lodging house, furnished apart-
ment houere or bungalow court and has remained or shall re-
main unclaimed for the period of six months, such keeper may
proceed to sell the same at public auection, and out of the
proceeds of such sale may retain the charges for storege, if
any, end the expenses of advertising and sale thereof;, . ALL

But no such sale shall be made nntil the expiration of four
weeks from the first publication of notice of such sale in a
newspaper published in or nearest the city, town, village, or
place in which said hotel, ion, boarding or ledging house, IN
furnished apartment house or bungalow eourt is siluated. Said
notice shall be published ence a week, for funr seeressive weeks,
in some newspaper, daily or weellly, of general cireulation, STRIKEQUT
and shall eontain a deseription of earh trunk, earpeibag, valise,
box, bundle, baggage, or other persenal property as near as
may be; the name of the owner, if known; the name and ad-
dress of such keeper; the address of the plaee where such
trunk, carpetbag, valise, hox, bundle, haggage, or other per-
sonal property ia stored; and the time and plaec of sale;

And the expenses ineurred for advertisiug shall be & lien
apon stich properly in a ratable proportion. according to the
value of such pieew of properly, or thing, or artiele sold;

And in case any balance arising {rom auch sale shall not be
elaimed by the rightful owner within one weel from the day -
of sale, Lhe same shall be paid into the treasury of the ecunty
in which sueh saie took pluce; and if the same be not claimed
by the owper thereof, or his legal representatives, within one

wi-said-sounts

Comment. Section 1862 is superseded by Civil Code Section 1963.10

et seq.
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Civil Code §§ 1963.10-1963.90 (added}

Sec. 2, Chapter 5 {commencing with Section 1963.10) is added to Title 5

of Part 4 of Division 3 of the Civil Code, to read:

Chapter 5. Dilsposition of Personal Property Remaining on

Premises at Termination of Tenancy

§ 1963.10. Definitions

1963.10., As used in this chapter:

{(a) "Item of personal property” means any article of personal property,
including any trunk, valise, box, or other container which, because it is
locked, fastened, or tied, deters immediate access to the contents thereof,
but does not include & motor vehicle disposed of pursuant to Article 2 {com~
mencing with Section 22700) or Article 3 {commencing with Section 22850) of
Chapter 10 of Division 11 of the Vehicle Code.

(b) '"Iandlord" means any cperator, keeper, lessor, or sublessor of any
furnisghed or unfurnished premises for hire, or his agent or successor in
interest.

(c) "Owner" means any person other than the landlord having any right,
title, or interest in an item of perscnal proﬁerty.

(d) "Premises" includes any common areas associated therewith.

(e) “Reasonable knowledge" or "reasonable bellef" means the actual
knowledge or belief & prudent person would have without making an investiga-
tion (including any investigation of public records) except that, where the
landlord has specific information indicating that such an investigation would
more probably than not reveal pertinent information and the cost of such an
investigation would be reasonable in relation to the probable value of the
item of personal property involved, "reasomable knowledge" or "reasonable
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§ 1963.10

belief" includes the actual knowledge or belief a prudent person would have
if such an investigation were made.
(f) "Tenant" means any paying guest, lessee, or sublessee of any

premises for hire.

Comment. Section 1963.10 defines various terms used in this chapter.

Subdivision {a) defines "item of personal property" to provide in effect
that a locked, fastened, or tied container need not be opened by a landlord
who wilshes to dispose of it. Thus, & locked trunk may be described as such
without & listing of its contents in the notice given the tenant under
Sections 1963.%0 and 1963.50. Former Civil Code Section 1862 permitted dispo-
sition of a container without opening it even if the container was not
secured.

Subdivisions (b) and {f) define "landlord" and "temant" broadly soc as
to extend coverage of this chapter to all types of rental property whether
commercial or residential, furnished or unfurnished. This chapter provides
a means for all landiords, regardless of the nature of the premises, to
dispose of personal property left on the premises after termination of the
tenancy. Former Civil Code Section 1862 provided relief only for those land-
lords who owned or managed furnished residential facilities. Other landlords
had no statutory coverage except in unlawful detainer cases under Code of
Civil Procedure Section 117h.

Subdivision (c) defines "owmer" to include not only a tenant having a
right, title, or interest in the personal property but alsc other persons,
ineluding those having a leasehold, possessory, or security interest. This
broad definition permits a landiord to use the procedures provided in this

chapter to dispose of property left behind even though, as is often the case,
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he does not know for certain whether the property actually belonged to the
former tenant or to somecne else.

Subdivision (d) makes clear that "premises" includes common areas--such
as storage rooms Or garages--where personal property may be left when the
tenant leaves.

Subdivision (e) establishes a general standard for the landlord's "reason-
able knowledge" or "reasonable belief" as used in Section 1963.30 concerning
whether an item of personal property is lost and in Sections 1963.40 and
1963.50 regarding ownership of the item of personal property. This definition
has the effect under Sections 1963.40(d) and 1963.50(d) of requiring an
investigation into the ownership of an item of personal property only vhere
the landlord has specific information which would lead him to believe an
investigation would probably reveal ancther or a different owner and the cost
of the investigation would be reasonsble in relation to the probable value of
the item. BSee Sections 1963.40(d) and 1963.50{d) and Comments. Hence, for
example, if a valusble item of furniture or a typewriter is left in an -
pffice, the landlord is not required to consult public records to determine
wilether there 1s a8 security interest in the property or to call local rental
or leasing companies unless, for example, he has speecific informaticn indicat-
ing that the itenant may not be the owner, such as a prior statement of the
tenant that the property ls rented or a lahel on the property indicating a
perscn other than the tenant may be the owner. The mere fact that the property
left on the premises is valuable is not sufficient to put a burden of investi-
gation on the landlord. It should be noted that the title taken at a sale of
property under Section 1963.50 is a function of other law and, for example,
is not affected by the failure of the landlord to discover a security interest
in the personal property. Hence, a perfected Becurity interest is good ageinst
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§ 1963.10
a purchaser of eguipment, but not against a buyer of inventory in the ordinary
course of business. Com. Code §§ 9201, 9301, 9307. See Warren, Priorities,

in 3 California Commercial Law §§ 4.18-4.21 at 170-175 (Cal. Cont. Ed. Bar
1966).
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§ 1963.20

§ 1963.20. Right of tenant to remove his personal property

1963.20. {a)} Notwithstanding any provision to the contrary in a rental
agreement between the landlord and the tenant, the tenant has the right during
the tenancy and upon termination therecf to remove his personal property from
the premises whether or not he is indebted to the landlord.

fb) Nothing in this section precludes the landlord and the tenant from
providing in a rental agreement any of the followilng:

{1) A provision for an otherwise valid security interest in favor of
the landlord.

(2} A provision ' that d1mprovements and alterations of the leasehold

and personal property affixed to the premises shall not be removed.

Comment. Subdivision (a) of Section 1963.20 is intended to protect
tenants from onerous contract provisions designed to deprive them of their
property without a court determination, often in coantradiction to statutes
which exempt certain personal property from levy and execution. It is unlikely,
in most situstions, that such self-help clauses would be enforced by Californis

courts. See Jordan v. Talbot, 55 Cal.2d 597, 361 P.2d 20, 12 Cel. Rptr. 468

(1961). However, few tenants have the time, money, and will to engage in a
court contest. By making clear that such provisions are invalid, subdivision
(a2} should deter landlords from including or relying on such provisions in
their rental agreements.

Subdivision (b)}{1) makes clear that Section 1963.20 does not limit the
right of the landlord to enforce a security interest such as one created pur-
suant to the Commercial Code. Subdivision (b)(2) makes clear that, where there
is a specific provision in the rental agreement (typieally a commercial lease)

that improvements, alterations, or affixed personal property are not to be
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£ 1963.20
removed, the right of the tenant to remove his property from the premises
18 inapplicable. The right of the temsnt to remove personal property does not
excuse any violation of, or preclude enforcement of, other provisions of the
rental agreement, such as, for example, that the tenant keep a business open

and operating on the premises.

-2k



§ 1963.30

§ 1963.30. General reguirements for preservation of property

1963.30. If, after the tenancy has terminated and the premises have
been vacated by the tenant, the landlord finds that personal property of
which the landlord is not an owner remains on the premises, the landlord
shall dispose of such property as follows:

{a) TIf the landlord remsonably believes an item of personal property to -
have been lost, it shall be disposed of pursuant to Article 1 {commencing with
Section 2080) of Chapter 4 of Title 6 of Part 4 of Division 3 of the Civil
Code. ¥or the purpceses of this chapter, if the appropriate police or
sheriff's department refuses to accept an item of personsl property, it shall
be disposed of under subdivision (b).

(b} Except for personal property disposed of under subdivision (a),
each item of personal property remaining on the premises shall be stored by
the landlord in a place of safekeeping until either of the following occurs:

(1) The tenant or a person reasonably believed by the landlord to be the
owner pays the landlord the reasonable cost of storage and takes possession
of the property.

(2) The .property is disposed of pursuant to Section 1963.40 or 1963.50.

Comment. Section 1963.30 limits the scope of this chapter to the situa-
tion where (1) the tenancy has been terminated, (2) the tenant has left the
premises, and (3) the landlord makes no claim on the personal property. The
requirement that the tenancy be terminated is obvious: a landlord has no
need or right to dispose of the tenmant's property while the tenancy continues.
See Civil Code § 1951.3 (method of declaring abandonment of real property).
The requirement that the premises has been vacated by the tenant is intended

to avoid conflict with the statutory provision dealing with unlawful detainer.
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§ 1963.30
See Code Civ. Proc. § 1161 et seq. The requirement that the landlbrd not have
an ownership interest in the property is necessary to avold any conflicﬁ with
the landlord's claim that the property is his or that he has a valid statutory
lien (including a security interest) on the item. See Civil Code § 186la. If
the landlord proceeds under this chapter, he necessarily gives up any lien or
other claim of ownership of the personal property involved.

Subdivision (a) provides that items of personal property lost on the
premises shall be treated like any other lost items pursuant to the provisions
concerning lost property. Civil Code § 2080 et seq. See also Section 1963.10(e)
(defining "remsonable belief"). All owners who lose property should be able
to rely on the lost property laws. The last sentence of subdivision (a)
eliminates any uncertainty which would otherwise arise if the police or sheriff's
department disagreed with s landiord as to whether an item of perscnal property
was lost or was knowlngly abandoned.

Subdivision (b) sets forth the general cbligation of the landlord con-
cerning disposition of property which is not lost. Paragraph (1) provides that
the lapdlord is to release the property when the tenant or a person reasonably
believed to be the owrer pays the reasonable costs of storsge. This provision
has the effect of avoiding any necessity on the part of the landlord to deter~
mine whether the temant is in fact the owner. The landlord is protected if he
glves possession of the property to either the tenant or the'"owner." See
Sections 1963.40(c¢) and 1963.50(c). The manner of determining reasonable costs

is provided in Section 1963.70.
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§ 1963.40. Disposition of property valued at less than $100

1963.40. If the landlord reasonably believes that the total resale value
of all the personal property {excluding items of personal property disposed of
under subdivision (a) of Section 1963.30) does not exceed $100, such property
may be disposed of as follows:

(a) The landlord shall give written notice to the temant andany other
person the landlord reasonably belleves may be the owner of an item of per-
sonal property. The notlce shall contain all of the following:

(1) The name of the tenant and the address of the premises.

(2) A general description of each item of personal property and the
address where each item of persomal property currently is stored. Miscel-
laneous items of personsl property may be described in the aggregate.

(3) A statement of the landlord's belief that the total resale value of
all the personal property does not exceed $100.

(4) fThe name of each person, if any, other than the tenant, who the
landlord remsonsbly believes is an owner of any item of persconsl property,
speclfying the ltem.

(5) A statement in substance as follows: "If you fail to pay the land-
lord the reasonable cost of storage and take possession of the personal proper-
ty not later than 15 days after the effective date of the notice, you waive
all rights to the property and the landlord may dispose of the property in any
manner he desira."

(6} A statement in substance as follows: "The effective date of this
notice is: (1) if delivered personally, the date delivered, or (2) if de~
livered by mail, three days after the day the notlice was deposited in the
mail.

(7) The name and address of the landlord and, if different, the address
where the tenant or the owner may pay the remsonable cost of storage and take

possession of the personal property.
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(b) If the tenant or a person reasonably believed by the landlord to be
the owner fails 1o pay the landiord the reasonable cost of storage and take
possession of the personal property not later than 15 days after the effectlve
date of the notlce, the landlord may dispose of the personal property in any
manner.

{c} The landlord is not liable to a tenant or an owner to whom notice
was given pursuant to subdivision (a) with regard to the disposition of per-
sonal property under this section where such tenant or owner fails to pay the
reasonable cost of storage and take possession of the property within the time
allowed by subdivision {b).

{(d) 1If personal property is disposed of in accordance with subdivieion
(b) but no notice was given to the owner pursuent to subdivision (a), the
landlord is not liable unless the owner proves either of the following:

(1) The landlord was unreasonable in declaring that the total resale
value of all the personal property (excluding items of personal property dis-
posed of under subdivision (a) of Section 1963.3) did not exceed $100.

(2) Prior to dieposing of the personal property, the landlord knew or
reascnably should have known that such owner had an interest in the personal
property and also that the landlord knew or should have known upon reasonable
investigation the address of such owner,

{e) If both the tenant and any other person claiming to be the owner
make conflictibg claims against the landlord concerning an item of personel
property, the landlord is not liable to the owner if he gives such item to

the tenant.

Comment. Section 1963.40 permits summary disposition of property appear-

ing to be worth less than $100, The costs of storage and sale of goods worth
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§ 1963.40
less than $100 are too high to require a formal disposition as provided in
Section 1963.50. The $100 1limit applies to the total value of all property
subject to Section 1963.30(b}. If the totael exceeds $100, the landlord mey
proceed only under Section 1963.50.

Subdivision (&) sets forth the contents of the notice to be given to the
tenant and to any other person, if known, who owns any item of personal property.
See Section 1963.10{e)({defining "reasonable belief"). Under the definition
of "item of personal property" in Section 1963.10{a), locked containers may be
described as such in the notice and need not be opened for the purpose of
describing their contents.

Subdivision (b) provides that, uniess the tenant or the owner appears
within 15 days from the effective date of the notice, the landlord mesy dispose
of the property in any manner. This includes keeping it for his own use.
Except. =2s provided in subdivisions {c) and {d), the landlord may keep or dis-
pose of the property free of any liabllity. See Section 1963.60 (effective
date of notice). The 15-day period is deliberately short to protect the land-
lord's ilntereet in removing end disposing of property of little or no value.

In the vast majority of cases, the owner does not care about the property and
will never claim it. The manner of determining reasonable costs is provided
in Section 1963.70.

Subdivision (c¢) prevents persons actually receiving notice from contesting
the disposition of the property. The landlord who has properly Followed the
procedures provided is not liable for damages, for the return of the property,
or in any other manner.

Subdivision (d) covers the situation where the landlord is unaware that
a person other than the tenant owns the property. Id such a case, the land-
lord is not liable if he acts reascnably. The burden is placed on the owner
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t0o prove unreasonableness in order to protect landlords against unfouhded
claims of conversion. The requirement that the landlord meske a reascuoable
determination as to the value of the property protects owners who did not
receive notice from being unfeirly deprived of valuable property. Auy land-
lord who is in doubt as to value should follow the procedure set Forth in
Section 1963.50 which better protects the owner's economic interests.

It should be noted that, under the defini%ibn of "reasonable knowledge"
or “"reasonable belief" in Section 1963.10{e), the landlord is not required to
make any investigation concerning the existence of additional owners uniess he
has specific information which indicates that such an investigation would
probably be fruitful and the cost of the investigation is reasonable in relation
to the probable value of the property. However, under subdivision {d) of Sec-
tion 1963.40, the landlord is required to make a reasonable investigation con-
cerning the address of a known owner.

Subdivision (e) protects the landlord from liability arising from conflict-
ing claims to ?roperty. The landlord may protect himself by turning the
property over to the tenant, thus.avoiding the necessity of deciding who is

the rightful owner and suffering the consequences of an incorrect decision.
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§ 1963.50. General provisions for dilsposition

1963.50. The landlord may dispose of personal property not described
in subdivision {a) of Section 1963.30 as follows:

(a) The landlord shall give notice to the tenant and any other person
the landiord reasonably believes may be the owner..of an item of personal
property. The notice shall be in writing snd shell contein all of the
following:

(1) The name of the temant and the address of the premises.

(2) A general description of each item of personal property and the
address where each item of perscnal property is currently stored. Miscellane-
ous ltems of personal property may be described in the aggregate.

(3) The name of each person, if any, other than the tenant, who the
landlord reasonably belleves is an owner of any item of personal property,
specifying the item.

(4) A statement in substance as follows: "If you fail to pay the land-
lord the reasonable coat of storage of the personal property and take posses-
sion of the same not later than 15 days after the effective date of the notice,
such property will be sold at public sale and the proceeds, less the landlord's
reasonable costs for storage, advertising, and sale, will be paid into the
treasury of the county where the sale took place. Thereafter you will have
cne year from the date it was paid to the county within which to claim the
proceeds by making application to the county treasurer or othzr cofficisl
designated by the county."

{5) A statement in substance as follows: "The effective date of this
notice is (1) if delivered personally, the date delivered, or (2) if delivered

by mail, three days after the day the notlce was deposited in the mail."
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(6) The name and address of the landlord and, if different, the address
where the tenant or the owner may pay the reasonable cost of storage and take
possession of the personal property.

(v) IF the tenant or a person ressonably believed by the landlord to
be the owner fails to pay the landlord the reasonable cost of storage and take
possession of the property not later than 15 days after the effective date of
the notice, the property shall be sold at public sale by competetive bidding.
The sale shall be held at the place where the property is stored after at
least five days' notice of the time and place has been given by publication
once 1n a newspaper of general circulation published in the county where the
sale is to be held. Notice of the public sale shall not be given before the
expiration of the 15-day pericd afier the effective date of the notice. After
deduction of the costs of storage, advertising, and sale, any balance of the
proceeds of the sale which has not been clalmed by the tenant or a person
reasonably helieved by the landlord to be the owner shall be paid into the
treasury of the county in which the sale took place not later than 30 days
after the date of sale. The owner may claim the balance within one year from
the date of payment to the county by meking application to the county treasurer
or other official designated by the county. The treasurer or other person
deslignated by the county shall decide conflicting claims as to the ownership
of the balance or any portion thereof. The county shall not be liable to
other claimantis upon peyment of the balance.

{(c) The landlord is not limble to a tenant or an owner to whom notice
was given pursuant to subdivision (a) with regard to the disposition of per-
sonal property under this section.

(d) If persomal property is disposed of in accordance with subdivision
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(b) but no notice was given to the owner pursuant to subdivision {a), the
landlord is not liable unless the owner proves that, prior to disposing of
the personal property, the landilord knew or ressonably should have known that
such owner had an interest in the personal property and alsc that the land-
lord knew or should have known upon reasonable investigation the address of
such owner.

(e) If both the tenant and any other person claiming to be the owner
make conflicting claims against the landlord for either an ltem of personal
property or the balance of the proceeds of the sale of such item, the land-
lerd is not liable to the owner if he gives such item or proceeds thereof to

the tenant.

Comment. Section 1963.50 is the basic provision governing disposition of
property and is an alternative to Section 1963.40 in situations where the per~
sonal property does not appear to exceed $100 in resale value.

Subdivision {a) sets forth the contents of the notice to be given to the
tenant and to any other person, if known, who owns any item of personal proper-
ty. See Section 1963.10(e)(defining "reasonable belief"). Under the defini-
tion of "item of personal property" in Section 1963.10(a), locked containers
and the 1ike may be described as such in the notice and need not be .copened
for the purpose of describing their contents.

Subdivision (b) provides for sale of the property if it remains unclaimed
for 15 days after the effective date of the notice. See Section 1963.60 (ef-
fective date of notlce}. The underlying assumption is that property left cn the
premises by a defaulting tenant {other than lost property, as determined by
the appropriate police or sheriff’s office) which the temant or the owher does

not claim after due notice is property which he does not want. Therefore,
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his interests can be protected adequately without undue burden on the land-
lord by allowing the property to be sold after 8 short 15-day storage period.
The balance of the proceeds of the sale, after deducting the costs of stor-
age, advertising, and sale, are then turned over ﬁo the county. The manner
of determining reasonable costs is provided in Section 1963.7C. The owner,
including a tenant-owner, has one year within which to claim the balance.
Insofar as Section 1963.50 requires payment to the county subject to the
claim of the owner, it retains the substance of former Civil Code Section
16862. The last two sentences of subdivision (b) are designed to protect the
county in the event there are conflicting claims to the money.

Subdivisions (c¢) and (d) protect from liability a landlord who reasonably
follows the provisions of subdivisions (a8} and (b). Any person who receives
notice is precluded from contesting the disposition of the property. The
landlord who has properly followed the procedures of this section is not
liable for damages, for return of the property, or in any other manner.

Under subdivision (d), the burden of showing unreasonableness is placed on
the owner. It should be noted that, under the definition of "reasonable know-
ledge" or "reasonable bellef" in Section 1963.10(e)}, the landlord is not re=-
quired £o make any lnvestigeation concerning the existence of additional owners
untless he has specific information which indicates that such an investigation
would probably be fruitful and the cost of the investigation would be reason-
able in relation to the probable value of the property. However, under sub-
division (d) of Section 1963.50, the landlord 1s required to make & reason-
able investigetion concerning the address of a known owner.

Subdivision (e) protects the landlord from liasbility arising from con-
flicting claims to property or the proceeds of & sale of property. The land-
lord may protect himself by turning property or proceeds over to the tenant,
thus avoiding the necessity of deciding who is the rightful owner and suffer-

ing the consequences of an incorrect decision.
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§ 1963.60. Effective date of notice

1963.60. The effective date of a notice given under Section 1963.40
or 1963.50 1s the date when it 1s delivered to the personrto be notified
personally or three days after the day it is deposited in the mail addressed
to the person to be notified at his last known address. "ILast known address”
shall include all addresses where tb the knowledge ofvthe:l&ndldrd the person

to be notified might be located.

Comment. Section 1963.50 is similar to subdivision (b} of Section 1951.3.
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§ 1963.70. Reasonable costs

1963.70. {a) Reasonable costs required to be paid by Sections 1963.30,
1963.40, and 1963.50 shall be assessed in the following manner:

(1) where & tenant claims property or the proceeds of sale from the
landlord, such tenant may be required to pay the reasonable costs of storage
and, where applicable, of advertising and sale, for all the personal property
remeining on the premises at the termination of the tenancy which are un-
raid at the time the clsim is made.

(2) Where an owner other than the tenant claims property or the proceeds
of sale from the landlord, such ownher may be required to pay the reasopable
costs of storage and, where applicable, of advertising and sale, for only the
property in which he claims an interest.

{b) 1In determining the reasonable costs to be assessed under subdivision
(a}, the landlord shall not charge more than one person for the same costs
of storage, advertising, and sale.

{(c) If the landlord stores the personal property on the premises, the
cost of storage shall be the fair rental value of the storage premises for

the term of the storsge.

Comment. Section 1963.70, providing for the manner of determining
reasonable costs for storage, advertising, and sale, follows the prineiple
that the tenant 1s primarily responsible and so should pay the reasonable
costs incurred in the disposition of all the property which was left on the
premlses after the termination of his tenancy. However, the owner of personal
property who is not himself a tenant should not have to pay the cests incurred
in the disposition of any abandoned property other than the property hé is

claiming. Since the landlord cannct be sure that other owners will claim their
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property, where the tenant appears first_he may be required to pay the reason-
able costs for all the property, even that which is known to belong to another
owner. Of course, under subdivision (b), the landlord may not then charge the
owner for these same costs should he later appear and make his claim.

Subdivision {c} is similar to the provision of Code of Civil Procedure
Section 1174. As to the remedy of the tenant where the landlord requires an

excessive amount for storage costs, see the discussion in Gray v. Whitmore,

17 Cal. App.3d 1, 24-25, 9% Cal. Rptr. 904, 9175918 :(1971).
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§ 1963.80. Combining notice concerning atandoned personal property with notice
concerning abandonment of leased real property

1963.80. A notice given under Section 1963.40 or 1963.50 may, but need
not, be given at the same time as a notice under Section 1951.3. If the
notices are so given, the notices may, but need not, be combined in one
notice that contains all the information required by the sections under which

notice is given.

Comment. Section 1963.80 makes clear that the notice concerning the
disposition of abandoned perschal property under this chapter may be given
at the same time as the notice provided for in Section 1951.3 concerning the

abandonment of the leased real property by a lessee. Cf. Code Civ. Proc. § 1174,
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§ 1963.90. oOther statutes not displaced
1963.90. Nothing in this chapter affects the disposition of personal

property abandoned on types of premises governed by other statutes.

Comment. Section 1963.90 makes an exception to the coverage of this
chapter where there is a statute specifically governing the disposition of
personal property left on particular types of premises. See, .8y provi-
sions governing disposition of abandoned and unclaimed personal,ﬁroperty in
safe deposit boxes (Fin. Code § 1650 et seg., Code Civ. Proc. § 1514, in
hospitals (Civil Code § 1862.5), and in warehouses {Civil Code § 2081 et seq.).
See also Code Civ. Proc. § 1520 (unclaimed persomsl property held in ordinary
course of holder's business), Civil Code § 2080.8 (unclaimed property in pos-
session of University of California), and 2080.9 {unclaimed, lost, or abandoned

property in possession of any state college).
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Code of Civil Procedure § 1174 (amended). Unlawful detainer proceedings

P

Sec, 3. Section 1174 of the Code of Civil Procedure is amended
to regd: ' ) T

117%. {a)
AT (o)

“If upon the irial, tho verdict of the jury, or, if the case be tried
without a jury, the findings of the court be in favor of the plaintiff
and against the defendant, judgment shall be entered for the restitu-
tion of the prémises; and if the proceedings be for an unlawful de-
tainer after neglect, or failure to porform the conditions or covenants
of the lease or agreement under which the property is held, or after
default in the payment of rent, the judgment shall also declare the
forfeiture of such lease or agreement if the notice required by Sec-
1ion 1161 of the code states the election of the landlord to declare the
forfeiture thereof, but if such notice does not so state such election,
the lease or agreement shall not be forfeited.

®)- -

The jury or the court, if the procecdings be tried without a jury,
shall also assess the damages occasioned to the plaintiff by any forci-
ble entry, or by any forcible or unlawful detainer, alleged in the com-
‘plaint and proved on the trial, and find the amount of any rent due,
if the alleged unlawful deiainer be after default in the payment of
rent. If the defendant is found guilty of forcible entry, or forcible or
unlawful detainer, and malice is shown, the plaintiff may be awarded
either damages and rent found due or punitive damages in an amount
which does not exceed three times the amount of damages and rent
found due. 'The trier-of fact shall determine whether damages and
rerit found due or punitive damages shall be awarded, and judgment
shall be entered accordingly.

{e)

‘When the proceeding is for an unlawful detainer after default
in the paymeont of rent, and the lease or agreement under which the
rent is payable has not by its terms expired, and the notice required’
by Section 1161 has not stated the election of the landlord o declare
the forfeiture thereof, the court may, and, if the lease or agreement is
in writing, is for g term of more than one yoar, and does not contain a
forfeiture clause, shall order that execution upon the judgment shall
not be issued until the expiration of five days after the entry of the
judgment, within which time the tenant, or any subtenant, or any
mortgagee of the term, or any other party interested in its continu.
ance, may pay into the court, for the landiord, the amcunt found due
as rent, with interest thereon, and the amount of the damages found -
by the jury or the court for the unlawlul detainer, and the costs of
the proceedings, and thereupon the judgment shall be satisfied and
the tenant be restored to his estate.

. But if payment as here provided be not made within five days,
the judpment may be enforced for its full amount, and for the pos-
session of the premises. In all other cases the judgment may be en-
forced immediately. ' .
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{(d) A plaintiff, having obtained a writ of restitution of the premises
pursuant to an action for unlawful detainer, shall be entitled to have the
prenises restored to him by officers charged with the enforcement of such
writs. Promptly upon payment of reasonable costs of service, the enforcing
officer shall serve or post a copy of the writ in the same manner as upon
levy of writ of attachment pursuant to subdivision 1 of Section 542 ef-ihis
esde . In addition, where the copy is posted on the property, another copy
of the writ shall thereafter be mailed to the defendant at his business or
residence address last konown the the plaintlff or his attorney or, if no such

address 1s known, at the premises. The writ of restitution of the premises

shall include & statement that personal property remaining on the premises at

the time of its restitution to the plaintiff will be sold or otherwise disposed

of in asccordance with Section 1174 of the Code of Civil Procedure unless the

defendant or the owner pays the plaintiff the reasonable cost of storage and

takes possession of the personal property not later than 15 days after the

time the premiges are restored to the plaintiff. If the tenant does not vacate

the premises within five days from the date of service, or, 1f the copy of the
writ is posted, within five days from the date of meiling of the additional
notice, the enforcing officer shall remove the temant from the premises and
place the plaintiff in possession thereof. It shall he the duty of the party
delivering the writ to the officer for execution to furnlsh the Information
required by the officer to comply with this section.

{e) All geeds;-ehaitels-er personal property ef-the-temams of which

the plaintiff is not an owner remaining on the premises at the time of its

restitution to the plaintiff shall be stored by the plaintiff in a place of

safekeeping for a period of 36 15 days and may be redeemed by the tenant
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or a person reasonably believed by the plaintilff to be the owner upon payment

of reasonable costs incurred by the plaintiff in providing such storage aznd
the- judgment-rendered-in- faver-ef-the-piainsiffy-ineiunding-eests . Plainsifsf
pay;-if-he-ge-eleetsy-stgre~-oueh- goedss - ehatiels-or-perosnat-propersy~of-she
teRaBt-0n-the-premices; ~-and-the-eosis~-of -siorage-in-sueh-ease~shatl-~ke-the
fair-rentai-valve-of-the-prenices-for-ihe-ievm-of-gtorage.-~An-inventery-shald
be-pade~of-all-pgoodsy - ehatiels-or-personai-property-1efi-on-the-prefises-priow
te-iis-Femoval-and-sterage-o¥-8E0Fage-oR-she-prenigesy- -Such~inventory~chaid
either~be-made-by-the-enforeing~officer-or-ghall-be-verified-in-wrising-by-himy
The-epforeing-officer-shali-be-entitled-to-hig-casts-in-preparing-or-verifying
such-inventery-

In-the-event-she-propersy-go-keld-ic-not-removed-within-30-daysy-sueh
preperiy-skall-be-deemed-abardoned-and-pay-be~soldd-ai-a-publie-saie-by
compesitive-bidding,-te

(£f) After the property has been held for 15 days as required by subdivi-

sion (e), it shall be disposed of as follows:

(1) If the plaintiff reasonably believes an item of personal property

to have been lost, it shall be disposed of pursuant to Article 1 (commencing

with Section 2080) of Chapter 4 of Title 6 of Part 4 of Division 3 of the

Civil Code. If the appropriate police of sheriff's department refuses to

accept an item of personal property, it shall be deemed not to have been lost.

{2) If the plaintiff reasonably believes that the total resale value of

all personal property not disposed of under paragraph (1) does not exceed $100,

such property may be disposed of in any manner.

(3) Any personal property not disposed of under paragraph (1) may be sold

8t public sale by competitive bidding. The sale shall be held at the place
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where the property is stored, after notice of the time and place of such sale
has been given at least five days before the date of such sale by publication
once in a newspaper of getieral circulation published In the county in which
the sale is to be held. Notice of the public sale may not be given mere-than
five-days prior to the expiration of the 36 15 days during which the property
is to be held in storage. Ail-merey-renliged-frep-ike-sate-of-sueh-perseonst
properiy-chall-be-used-to-pay-the-cosis-of-the-platniiff-in-stering-and-cedd-
ing-sueh-properiyy-and-any-balanse-thereof-schall-be-appited-in-payment-aef
piadntiffls-judsmeniy-inetnding-eestg---ARy-remaining-badanee-chatl-be-re-

$urned-to-ithe-defendani. After deduction of the costs of storage, advertlsing,

and sale, any balance of the proceeds of the sale which has not been claimed

by the defendant or owner of the property sold shall be paild into the tressury of

the county in which the sale took place not later than 30 days after the date

of sale. The owner may claim the balance within one year from the date of

payment to the county by meking application to the county treasurer or other

official designated by the county. The treasurer or other person designated

by the county shall decide conflicting claims as to the ownership of the

balance or any portion thereof. The county shall not be liable to other claim-

ants upon payment of the balance.

{4) If the plaintiff reasonably believes that & person other than the

tenant is an owner of an iltem of personsl property, notice shall be given such

owner and such property shall be disposed of pursuant to Section 1963.40 or

1963.50 of the Civil Code. The notice shall be effective at the time provided

in Section 1963.60 of the Civil Code.

{g) Reasonable costs required to be paid by subdivisions (e) and (f)

ghall be assessed in the manner provided by Section 1963.70 of the Civil Code.
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(h) For the purposes of this section, the terms "item of personal

property," "owner," and "premises! shall have the same meanings as pro-

vided in Section 1963.10 of the Civil Code, and the term"reasonable be-

lief"shall have the same meaning as provided in Section 1963.70 of the

Civil Code. Wherever in Sections 1963.10, 1963.40, 1963.50, and 1963.60

of the Civil Code the terms "landlord" and "tenmant" appear, for the pur-

poses of this section they are interchangeable with "plaintiff" and

"defendant" respectively.

Comment. Section 1174 is amended to conform generally to the provisions
of Civil Code Section 1963.10C et seq. relating to disposition of property
abandoned on leased premises. See Civil Code § 1963.10 et seq. and Comments.
The provision that permitted the plaintiff to apply the balance of the pro-
ceeds of sale to his judgment has been deleted because it was held unconsti-

tutional in Gray v. Whitmore, 17 Cal. App.3d 1, 94 Cal. Rptr. 904 (1971)

(cited with approvel in love. v. Keays, 6 Cal.3d 339, 491 P.2d 395, 98 Cal.

Rptr. 811 (1971}). As to the remedies of the defendant where the landlord

assesses an excessive amount for storage costs, see Gray v. Whitmore, 17 Cal.

App.3d 1, 2k-25, 94 Cal. Rptr. 904, 917-918 (1971).
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IIT. IRNKEEPER'S AMD LANDIORD'S LIENS

An Act to amend Section 1861z of, and to repeal Section 1861 of, the Civil

Code, relating to liens.

The pecple of the State of California do ensct as follows:

Civil Code § 1861 {repealed)

Section 1. Section 1861 of the Civil Code is repealed.

keepers shall have a lien upon the baggage and other property
belonging to or lerally under the control of their goests. board-
ers. tenants, or lodgers which may be in such hotel, motel, inn,
or boarding or Indging huuse for the proper charges due from
such gnests, boarders. terants, or lodgers, for their accommoda-
tion. board and lodging sand room rent, and such extras as are
furnished at their request, and {or 11 money paid fur or ad-
vanerd to sueh guests, boarders, tenants, or Indgers, rnd for ALL
the costs of enforving such lHen. with the right to the possession
of such bagoage and other property until sneh charges and
monevs are paid; and unless such eharges and monoeyvs shall be
paid withiu 60 days from the time when the same become due,
said hotel, motel. inn. boardinghouse or lodginghouse keeper
may sell said bagguge and property at public auction to the
higherst hidder, after givine notice of sueh sale by publication
of a nuotive containing the name of the debtor, the amonnt due,
a hrief rlescription of the property to be sold. and the time and
place of sueh sale, pursusni te Seetion 8063 of the Government SERIKEQUT
Code in the pounty in which said hotel, motel, inn. boarding.
house or lodeinrhonse is sitanted and also by mailing, at feast
fifteen (13% diys before such sale. a copy nf sueh nntice ad-
dressed to such gwst. boarder, tenant. or lodoer at his post
offire address, i known. and if not known, sl notiee shall be
addvessed to sueh guest, boarder, tenant, or lodger at the plice
where suieh hatel, motel, ton, boardinchouse or Indeinghouse
i sttt andd after satistying sech lien vut of the proceeds
of such sule together with any reasenuble costs that may have
beau incurred in enforcing said lien, the vesidue of sald pro-
ceeds of sale, if nuy, shall upen demand made within six
miotiths after sueh sale, be paid by said hotel, motel. inn. board-
inghouse or lodpinghouse keeper to saeh guest, border. tenant,
or lodger; and if not demanded within six months from the
date of such sale. such regidue shall he paid inte the treasury .
of the county in whieli such sele tovk place: and if the same
be not elaimed by the vwner thereof. or his Jegnl repredenta-
tives, within one year thereafier. the sae shall be paid into
the general fund of said eounty; and suck sale shall be & per.
. petual bar to any action aguinst said hotel. motel. inn, board-
inghouse or lodginghouse keeper for the recovery of such bag-
gage or property ov of the value thereof, or for any damages
growing out of the failure of such gurst. boarder. tenant, or
lodger to receive such baggage or property: provided. how-
ever, that if any baggage or property becoming subject to the
lien herein provided for does not belong to the guest. lodger.
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ness was inevrred, and jf the hotel. motel, inn. boarding or
lodging house keeper sntitled to such lien receives notice of
such fact at any time before the sule of such baggage or prop-
erty hereunder. then, end in that event, such baggage and
praperty which is subject to said lien apd did not belong to
said puest, boarder, tenant, or lodger at the time when sueh
charges or indebtedness was incurred shel]l not be subject
to sale in the manner hereinbefore provided, but such baggage
end property may be sold in the manner provided by the
Code of Civil Procedurz for the sale of property under a writ
of execution. to satisfy a judgment obteined in any aetion
brought to recover the said churges or indebtedness,
In order to enforee the lien provided for in this seetion, a
. motel, hotel, inn. hoardimrheuse, and ledginghouse keeper shall
bave the right to enter peaceably the premises used by his
guest. boarder. lodger. or teamnt in such hotal, motel, inn,
boardinghouse, or lodginghouse without linbility to suclfl guest,

. tenant, boarder, or lodger for conversion. trespass, or foreible
entry. An entry shnllgbe considered peaceable when aceom- STRIKEOUT
plished with a kev or passkev or through an unlocked door
during the hours between sonrise and sunset,

This section does not apply to:
1. Any musical instrument of any kind or Hescription which
is used by the owner thereof to earn al} or & part of his living,

+

Comment. Section 1861 is superseded by Section'1861a a8 amended,

See Secticn 1861la end Comment. Section 1861 has not been retained because

1t vas held unconstitutional in Piim v. Jones, 315 F. Supp. 109 (N.D. Cal.

1970). See aleo Gray v. Whitaore, 17 Cal. App.34 1, 9k Cal. Rptr. 90k
(19?1 ) . : "'.'::_,-
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Civil Code § 1861a (amended)

Sec. 2. Section 1861a of the Civil Code is amended to read:
1861a. (a) Keepers of furnished and unfurnished apartment houses, spart-

ments, cottages, er bungalow courts , hotels, motels, inns, boardinghouses, and

lodginghouses shall have a lien upon the baggage and other property of value

belonging to their tenants or guests, and upon all the right, title and interest
of their tenants or guests in and to all property in the possession of such
tenants or guests which mey be in-sueh-agartmant-heuse,-apartmant,5eattage,

er-bungalew-eeurs on such premises., for the proper charges due from such

tenants or guests, for thelr sccommeodation, rent, services, meals, and such
extras as are furnished at their request, and for all moneys expended for
them, at their request, and for the costs of enforeing such lien.

Lyl‘ Such lien may e enforced only after final judgment in an action
brought to recover such charges or moneys. During the pendency of the pro-
ceeding, the plaintiff mey take possession of such baggage and property upon
an order issued by the court, where it appears to the satisfaction of the

court from an affidavit filed by or on behalf of the plaintiff that the plain-

tiff's claim is probably valid and that the baggage or property is about to be

destroyed, substantially devalued, or removed from the premises. Ten days
written notice of the hesring on the motion for such order shsll be served on
the defendant and shall inform the defendant that he may file affidavits on
his behalf and present testimony in his behalf and that if he fells to appear
the plaintiff will apply to the court for such order. The pleintiff shall
file an undertaking with good and sufficient sureties, to be approved by the

court, in such sum ag may be fixed by the court. Upon such order, the plaintiff
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shall have the right to enter peaceably the uwafurnished-apartmenRi-Esousey-apart-
mepty-eotiagey-er-bungalev-eours premises used by his guest or tenant without
ligbility to such gueat or tenant, including any possible claim of liability
for conversion, trespass, or forcible entry. The plaintiff shall have the

same duties and lilabilities as a depository for hire as to property which he
takes into his possession. An entry shall be considered peaceable when
accomplished with a key or passkey or through an unlocked door during the hours
between sunrise and sunset.

Lgl Unless the Jjudgment shall be pald within 30 days from the date when
it beccmes final, the pleintiff msy sell the baggage and propertiy, at public
auction to the highest bidder, after giving notice of such sale by publication
of a notice containing the name of the debtor, the amount due, a brief descrip-
tion of the property to be scld, and the time and place of such sale, pursuant
to Section 6064k 6061 of the Govermment Code in the county in which said

aparbuent-housey-apartmenty -eetbagey-or-bungalew-eours-i8 the premises are situated,

and after by mailing, at least 15 days prior to the date of sale, a copy of
such notice sddressed to such tenant or guest at his residence or other known
address, and if not known, such notice shall be addressed to such tenani or
guest at the place where sueh-aparimeri-houpey-apartrent;-eottager-e¥-bungalew

eswrt-ig the premises are situated; and, after satisfying such lien out of the pro-

ceeds of such sale, together with any reasonable coste, that may have been
incurred in enforcing said lien, the residue of sasid the proceeds of sale, If

any, which has not been claimed by such tenant or guest shall, wpea-demard-pade

within-pix-menshs-afber-guek~-saiey-be-paid-te-sueh-tenapb-or-guesty-and-~1if-net

éemarded within six-merthke 30 days from the date of such sale, said-repiduey
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§ 1861a
ir-anyy-shkall be paid into the treasury of the county in which such sale took
place; and if the same be not claimed by the owner thereof, or his legal repre-

sentative within one year thereafter,by making application to the treasurer

or other official designated by the county, it shall be paid into the general

fund of the county; and such sale shall be & perpetual bar to any action against
said keeper for the recovery of such baggage or property, or of the value there-

of, or for any damages, growing out of the failure of such tenant or guest to

recelve such baggage or rroperty.

(d} When the baggage and property are not in the possession of the keeper

as provided herein, suweh the lien provided for in this section shall be enforced

only by writ of execution.

Fhig-seetion-dees-nes-apply-to:

{a)--Any-musieal -inssrument-of-any-kind-or-deseripbion-vhiekh-is-used-by
the-owpepr~tkeveef-to-cave-a2l-ep-a-part-of-hisg-1ivingy

{b)--Any-presthetie-or-orthopedie-applianeey-op-apy-medieine y-drugy-or
rediesni-equipment-or-heatih-apparatusy-perseoratiy-used-by-a-tapapt-or-guesby
or-a-member-ef-hig-family-vho-ig-repsiding-with-him~-

fe)--Table-ard-kitehan-furniture y-ineluding-one~refrigeratary-washing
maskine y-seving-maehine y-stoves-bedrosn-Furniturey -cne-averstuffed-ehairy
ore-daverperby-cshe-dining-table-and-ehaivrsy-and-alse-all-tcelay-iasbrumentsy
eisthing-ard-besks-used-by-the-ierant-er-guass-tr-gatning-a-tivelibhood;-badsy
bedding-and-bedsteadsy-oil-paintings-and-dravings-drawr-or-painted -ky-any
member-of-the-family-of-the-terant-er-guesty-and -apy-family-portraitc-and
their-neeeeRary-FraEasy

{d3}--A1i-gther-heusnheld y-table-or-kibeken-furniture-nob-eXpressiy ~Hen-
tiened-in-paragraph-fe}y-ineluding-but-nob-linited-to-radiosy-selevicion-setsy

pheregraphey-recordsy-Roter-vekhieles-that-may-be-otored-on-the-proemises-axeapt
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§ 1861a

pe-~mueh-af-apy-suek-ariielec~-a0-ray-be-reasonably-suffieisnt-to-satisfy-the
iiep-previded-for-by-thip-ceetions-ard-previded-furthery-that -sush-1ien

{(e) The lien provided by this section sball be secondsry to the claim

of any prior bona fide holder of a chattel mortgage on and the rights of a
conditional seller of such articles, other than the tenant or guest.

Lfl Any property which is exempt from attechment or execution under the
provisions of the Code of Civil Procedure shall not be subject to the lien

provided for in this section.

Comment. Section 1861a has been sumended to extend its provisicns
to keepers of hotels, motels, inns, boardinghouses, and lodginghouses.
Former Section 1861 provided a lien for such keepers, but this lien was held

unconstitutionsl in Klim v. Jones, 315 F, Supp. 109 (¥.D. Cal. 1970) since

there are no provisions for a hearing prior to imposition of the lien or
for exemption of property exempt from attachment. See alsao

Gray v. Whitmore, 17 Cal. App.3d 1, 9% Cal. Rptr. 904 (1971). The amendment

of Section 186la stendardizes the provisions for all keepers whether they
are innkeepers, motel keepers, or apartment keepers. A provision requiring
the court to determine the probable validity of the plaintiff's claim has been

added to satisfy constitutional objections. Cf. Randone v. Appellate Dep't,

5 Cal.3d 536, LB8 P.2a 13, 96 Cal. Rptr. 709 (1971); Blair v. Pitchess, 5 Cal.3d

258, LB6 P.2d 1242, 96 Cal. Rptr. 42 (1971). The duplicative listing of exemp-
tions from execution has been eliminated as unnecessary since the last sentence
of Section 186la incorporates all exemptions from attachment and execution.
See Code Civ. Proe. §§ 537.3 and 690.1 et seg. The former requirement that

the plaintiff publish notice four times bhes been reduced to one publication;
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§ 1861a
and the requirement of former law that the plaintiff hold the residue of
the proceeds from sale for six months has been changed to reguire the
Plaintiff to turn over the remaining proceeds to the county within 30 days.
These changes conform Section 186la to the provisions of Civil Code Section

1963.50.
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DISPOSITION OF PROPERTY LEFT DY TEWANT
AFTER TERMIJNATION OF TENALCY

JacE i!. Friedenthal#®*

I. dature of the Problem

A, In General

After termination of a tenancy, the landlord or his apent enters the
premises to prepgre for a new tenant frequently to find that the prior
tenant has left behind some items of personal property.1 ifore often
than nbt, the items left on the premlses appear teo be little more than
junk although on occasion they may seem to have some resale value
on the open market. In some situations, the goods appear valuable only to
the departed tenant as, for example, when the property consists of personal
papers, prescription medicines, or family photographs,

In the large majority of situaticons, the landlord, after furile pt-
tempts to find the departed tenant and have him remove the goods, only
wishes to dispose of the property in a speedy, inexpensive mannex, which
will not result in any_risk of future liability for conversion. In a few
cageg, where the goods have comme;cial value, and the tenant left owing money
to the landlord, the latter may seek to appropriate the goods to his own use
in payment of the tenant's obligations. In this repard, it should be noted
that under Section 1951.2 of the Civil Code a teﬁancy terminates when the

tenant abandons his leasehold interest. It is gquite common for a tenant

* The author wishes to acknowledge the contribution of lls. Kathy Thomas,
& 1972 graduate of the Stanford Law School, who did much of the basic
research upon which this study 1s based.

l. Throughout the study, statements are made regarding the general nature
of the problem, the usual value of goods involved, and the normal atti-
tudes and acts of landlords and tenants. Specific authorities are not
clted for these assertions. Some are self-evident, others have been
verified In numercus conversatlons with persons who have first-hand
knouledpge of landlord-tenant problems.
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vho 1is behind in rental payments to abandﬁn the leasehold and leave behind

furniture and other personal items,

B, Practical and Theoretical Censiderations

A landlord is in business, whether he rents only the other side of
the duplex apartment in which he lives or a commercfal building with many
thousands of square feet., Therefore, he deplores the nuilsance and cost of
dealing with goods left behind. Occupancy by a new tenant may be delayed,
storage may be expensive, particularly 1if ocutside commercial facilities
must be arranged, and there i1s always the danger of a ilawsuit by an owmer
whose goods are lost, destroyed, or damaged. A public sale of the goods
involves some investment of time plus the cost for publication of notice.
Even if the property is thrown away, there may be some expense for removal
when large ltems are involved., Since in most cases the goods have little or
no commercial value, the landlord himself will ultimately be stuck with all
of the bills.

From the point of view of a formwer tenant wh& either cannot be located
or who, after being contacted, fails to remove his property, there is rarely
any concern regarding the disposition of his goods. Only on the rarest of
occasions will such a tenant appear on the scene to claim his property, but
the fear of such a situation causes landlords considerable consternation in
the absence of a law clearly delineating their rights and oBligations. Un=-
fortunately, no such law exists in California. There are a number of ape-.
cific provislons covering some, but hardly all, situations where goods are
left behind and, taken as a whole together with applicable rules of common
law, they present a confusing, 1f not inconsistent, tangle of regulations

which tend to exacerbate, rather than allay, the landlords' fears.




The primary question that must be answered before drafting a statute
governing the disposition of property left Eehind after a tenancy has ter-
minated 1s the extent to which the temant or the landlord should bear the
costs and any risks that may he involved. One possibility is to decide
that the landlord, as a businessman, should be totally responsible. If goods
are left behind, he should keep them safe for the owner, who may or may not
be the tenant and, if the landlord disposes of them, he does so at his peril,
at least untll the statute of limlitations for converslion lapses., There would
be several difficulties with such a rule. Filrst, it would subject the land-
loxrd to the whims of former tenants without sufficient economic or social
justification; the landlord is not a warehouseman and should not be required
to become one involuntarily and without specific compensation. Second, it
would be economically wasteful. A landlord should not be required to store
worﬁhless goods; yet that would certainly be the result in most cases. The
costs of such unnecessary storage would be passed off in many cases in the
form cf higher rent, especlaily since the landlord will know that in the vast
number of cases these costs will never be recouped. Third, the rule could
work a serious and undue hardship on & landlord whoe operates only one or two
small rental units. Such a landlord often cannot pass off expenses in the
form of higher rent since he operates in a different market structure than
does & landlord with many units, If the small operator is unlucky enocugh to
be burdened with substantial personal property left by one nr two ex~tenants
in a single year, he could suffer serious financiai loss. Such a landlord is
less likely to have space available for on-site starége; hence, he 1s more
likely to have to buy space or to throw the goods away and take a chance on a
subsequent lawsuit. Finally, the landlord is in an inferlor pesition to the
tenant in determininp who actually owns the property and whether it is or is
not valuable, especially with regard to an item having no wvalue on the open
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market, such as a family heirloom. The landlerd would face an Iinsurmountable
obstacle Iin determining whether to store or discard such items,

A second possibility is to place the responsibility for the goods
solely on the tenant, thus permitting the landlord to appropriate or throw
aﬁay anything left on the premises without incurring any obligation to the
tenant or other owner whatsoever. This rule, too, has its drawbacks. First,
it mway be economically wasteful if items of substantial value are junked.
Second, it would provide an undeserved windfall for the landlord who keeps
such items for himself. Third, tenants do leave items behind, especially
lost items, in circumstances where the cost of handling to the landlord who
finds them, at least for a short period, is overbalanced by the value to
the owner. Surely, the landlord should have some duty to notify an owner
whose whereabouts are known that he is about to lose his goods.

The third, and obviously most satisfactory, possibility is to distribute
the burdens between the parties, minimizing the landlord's costs by affording
ﬁnly basic protection to the tenant. The repulations must be geared to the
vast mejority of situations where the tenant has left the goods behind be-
cause he does not care sbout.them and not to.the odd case where the tenant

raturns to make a claim for them.

JI. The Current Law Regarding Disposition
of Lost or Abandoned Property

A. In General
Unless a landiord is covered by one of the specific statutes governing
disposition of property in particular situations, he will find no law govern-
ing what he can do with the property, only what he cannct do. If he throws
away the teﬁant's property or destioys it or apprbpriates it to his own use,

the landlord will be liable for comversion unless he can show that the tenant



actually intended to, and did, abandon the property. It is not enough that
the landlord reasonably believed the property was abandoned.2 The risk may
be greater than the landlord realizes because the measure of damages 1s not
the resale value of the goods but their value to the owner.3 Nevertheless,
in the vast majority of cases, the property will have little or nc resale
value and the landlord will jumk it, hoping that it was in fact abandoned.
The landlord will take this risk because he has no realistic alternative,
He may store the goods in a warehouse, but initially he will have to bear
the costs of such storage, knowing the chance for recoupment from the owner
is 1.:-2:1:110:&.‘!'+ He may sue the owner for trespass,5 but, even 1f the owner can
be found and served, the expenses of litigation are not likely to be justi-
fied by the judgment even in those cases where it is collectible. 4nd in
the meantime, the landliord still has to deal with the property.

If the rental agreement contains a specific clause permitting the
' landlord to dispose of the property, he may feel somewhat more secure in
junking it. However, in most cases where the tenaat leaves property be-
hind, there is only a month-to-month tenancy based on an oral agreement.
And even if such a written clause exists, there will be doubt as to its
validity.6 Self-help measures written into a lease prepared by the land-
lord, which perwmit him to Interfere with the tenant's leasehold and per-

nepnaelsnrdte,
sonalty without a prior court order, are likely to be held unecenstitutional.

2. See Wote, The Unclaimed Personal Property Problem: A Legislative
Proposal, 19 Stan. L. Rev. £19-620 (1967), and cases cited therein,

3. See id. at 620.
4. See id. at 621.
5. See id. at 621-622.

6. 5See Jordan v. Talbot, 55 Cal.2d 597, 604-605, 361 P.2d 20, s
12 Cal. Rptr, 438, {1961) (dictum).
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Even legislative remedies, such as foreclosure of a landlord's lien, attach-
ment, and replevin, are now held invalid 1f allowed oo an ex parte basgis

prior to a hearing on the merits.7

B. Current Statutory Provisions
At present, there are a number of statutes governing lost or abandoned
property in specific situations. They are arbitrary in thelr coverage and
inconsistent in their requirements. As a whole, they do not provide an over-
all sqlution to the problems in a majority of cases,

The statute with the widest coverage is Section 18628 of the Civil Code

7.. See Fuentes v. Shevin, 407 U.S. 67 (1972); Blair v. Pitchess, 5 Cal.3d
258, 486 P.2d 1242, 96 Cal. Rptr. 42 (1971); Klim v. Jones, 315 F. Supp.
109 (N.D. Cal. 1970}.

8. Sectlon 1862 provides:

1862. Whenever any trunk, carpetbag, vulise, box, bundle,
bagpage or other personal property bas heretofore come, or
ghall hereafter come iuto the possession of the keeper of any
hotel, inn, or any hearding or ludging house, furnished apart-
ment house or bungalow cenrt and has remained. or shall re-
main unelaimed for the period of six months, such keeper may
proceed to scll the same ut public zoction;, and out of the
procecds of such sale may retain the charges for storage, if
any, and the expenses of advertising and sale thereof;

Dut no such sale ghall be made until the expiretion of four
weeks frore the first publication of notice of such sale in &
pewspaper published in or nearest the city, town, village, or
place in which said hulel, inp, boarding or loadgiug house,
furnished apariment house or bungalow courl is situated. Said
notice shall be pulitished onee o weelt, for four successive weeks,
in some newspaper, daily or weekly, of oeeeral areulation,
and shall contain a description of each tennk, carpetbag, valise,
box, bundle, bagerare, or other personil properly 4s near as
may be; the namne of the owner, if known; the nante and ad-
dress of such keeper; the address of the place where such
trunk, carpetbag, valise, box, bundle, bagzage, or olher per-
sonal property is stored; and the thme and place ol sale;

And the expenses incurred for advertising shall be a lien
upon such property it a ratable proportion, according to the
value of such piece of property, or thing, or article sold;

And in case any balanee zrising from such sale shall nol be
claimed by the rightful owner within one week from the day
of sale, the same shull be paid into the treasury of the county
in which such sale took pluve; and il the same be not claimed
by the owner thereof, or his legpal vepresentatives, within one
year thureafter, the sune shall be pand into the general Tund
of ssid county.



which imposesa three basic requirements for the disposition of unclaimed goods
left in furniéhe&Jiodgings {inciuding furnished apartments):
(1) The goods must be unclaimed for six months.
{2) The landlord may then advertise the goods for sale by publication
once a week for four consecutive weeks. The notice must contain
a detailed description of each item and wust give the name of the
owner, 1f knowo.

{3) The items may then be sold publicly.

The scope and details of Section 1862 raise a number of important
questions, First, and wmost important, is whether theré should exist a spe-
cific provision for furnished apartments and ne comparabie provision for
unfurnished apartments or commercial facilities. The most plauslble justi-~
fication for different treatment is that items left behind in furnished
apartments are likely to be limited in size, number, and value, Such a
distinction 1s irrelevant, however, since landlords in possession of bulky
itema or items of value are as much, if not more, in need of a disposition
procedure as are those who hold gmaller ar less wvaluable items. Moreover,
one cannot generallze as to the size or value of items left on unfurnished

premises. It should be noted that Code of {ivil Procedure Section 11?#9

9. Section 1174 provides:

1174. If upon the trial, the verdict of the jury, or, if the
case be tried without a jury, the findings of the court be in
favor of the pluntiff and against the defendant, judgment
shall be entered for the restitution of the premises: and if the
proceedings be for an unlawful detainer after negleet, or
failure to perform the conditions or covenants of the lease or
agreement under which the pruperty is held, or after default in
the payment of rent, the judpment shall alse declare the for-
feiture of such lease or agreement if the notice reguired by
Section 1161 of the ecode states the election of the landlurd to
declare the forfeiture thercof, but if such notice does not so
state such ¢lection, the lease or agreement shall not be forfeited.

The jury or the court, if the proceedings be tried without a
jury, shall also acsess the dumrges oceasioned to the plaintiff
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provides a uwethod for disposal of gocds left by a tenant who has been ousted

by any foreible entry, or by any foreible or unlawful detainer,
alleged in the complaint end proved on the trial, and find the
amount of gny rent due, if the alleped unlawinl deteiner be
after default in the payment of rent. {f the defendant is found
guilty of foreible entry, or forcible or unlawful detainer, and
malice is shown, the plaintiff may be awarded either damages
and rent found due or punitive damages in an amount which
does not exceed threc times the amount of damapes and rent
found duc. The trier of fact shail determine whether damages
and rent Found due or punitive damages shall be awarded, and
judgment shall be entered accordingly. P

When the proceeding i9 for an unlawful detainer after de-
fault in the payment of vent, and the lease or agreement under
which the rent is puvable has not by its terms expired, and the
notice required by Section 1161 has not stated the election of
the landlord to declare the forfeiture thereof, the court may,
and, if the lease or agreement is in writing, i1z for a term of
more than ene yoar, and does not contsin a forfeiture clause,
shall order that exceution upun the judpment shell not be
issucd until the expiration of five days after the entry of the
judgment, within which time the tenant, or any subtenant,
or any mortzagee of the term, or any other party interested
in its continuance, may pay into the court, for the landlord,
the amount found due as rent, with interest thereon, and the
gmount of the damages found by the jury or the court for
the unlawful detainer, and the costs of the proeredings, and
thereupon the judement shall be satisBed and the tenant be
Testored to his estate,

But if paynent as here provided bhe not mede within five
days, the judement may he enforeed for iis full amount, and
for the possession of the premises. In all other cases the
judgment may be enforced umediately. o

A plaintiff, having obtained a writ of restitution of the
premises pursuant to an action for unlawful detamer, shall be

" antitled to huve the premises restored to him by offleers charged
with the enforcement of such writs. Promptly upon payment
of ressonsble costs of service, the enforcing officer shell serve
or post & copy of the writ in the same manner 88 upon lev:rr of
writ of attachment pursusnt to subdivision 1 of Section 542 of
this code. In rddition, where the copy is pested on the prop-
erty, another copy of the writ shall thereafter be mailed to the
defendant at his business or residence address last known to
the plaintiff or his aitorney or, if no such address m_}s:nmv‘_n, at
tha premises, If the tenant does not vacate the premises mtm_n
five days from the date of service, or, if the copy of the writ
is posted, within five days {rom the date of mailing of the eddi-
tional notice, the enforcing officer shall remove the tenant from
the premises and place the plaintiff in possession thereof. It
shall be the duty of the party delivering the writ to ihe officer
for exceution to furnizh the information required by the cfficer

o comply with this section. :

k z{;ll gc}](rnds,, chattels or personal property of t?\e t.,ena.nt re-
maining on the premises at the time of ita restitution to the
plaintiff shall be stored by the plaintiff in a place of safekeep-
ing for a period of 30 duys and may be redeemed by the tenant
upen payment ol reasonable costs ‘mcurrud by the plamtlff in
providing such storage and the jndgment _rendcred in favor of
plaintiff, including costs. Plaintifl may, if he so elects, store
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pursuant to a wrongful detainer judgment, whether the premises are furnished
or.unfurnishe&, Eommercial or residential.

In 1961, Section 1862 was amended to delete the word "furnished," thus
making it applicable to &ll apartment owners. In 1965, however, the word
"furnished" was restored. The original change cobviocusly was designed to
solve problems of unfurnished apartment owmers which exist today. The sub-
pequent alteration apparently resulted from thea fact that the regquirements
of the statute put the landlord in & worse, rather than a better, position
primarily because of the six-month holding period. Without the statute,
the landlord was often willing to take a chance by throwing away what ap-
peared to be worthless gocds without incurring the éosta of storage. Under
the statute, the landlord who failed to keep or store the item# for six
menths not only would be made to look bad in an ordin;ry action for conver-

gion but might conceivably be held liable for punitive damages as a result

of his willful violation of the statutory requirements.

such goods, chattels or personal property of the tenant on the
premises, and the eosts of storage in such ease shall be the fair
rental value of the premises for the term of storsge. An in-
ventory shall be made of all goods, chattels or personal prop-
erty left on the premises prior to its removal and storage or
storage on the premises. Such inventory shall either be made
by the enforeing officer or shall be verified in writing by him.
The enforcing officer shall be entitled to his eosts in preparing
or verifying such inventory.

In the event the property so held is not removed within 30
days, sueh property shail he deemed abandoned and may be
sold at a publie sale by competitive bidding, to be held at
the place where the property is stored, efier notice of the time
and place of such sale has been piven at least five days befere
the date of such sale by publicution once in & newspaper of
general circulation published in the county in which the sale is
to be held. Notice of the public sale may not he given more than
fve days prior to the expiration of the 30 days during which
the property is to be held in storage. Al money realized from
the sale of sucl personal prepertv shail be used to pay the
costs of the plaintiff in storing and =elling sach preperty, and
any balance thereof shall be applied in payment of pluintil’s
judgment, including costs. Any remaining belanee shall be
returned to the defendant. :
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The six-month walting pericd appears gnreasonably long for items left
either in furnished or unfurnished premlses. Perhaps it made more sense in
1876 when the atatute was first. enacted, but modern coumunication facilities
eliminate the necessity of such a long walt, particularly when the costs of
storage are unlikely to be recovered. Other provisions permitting disposi-
tion of unclaimed property =11 have lesser waiting perlods: goods.
left by a tenant ousted after successful prosecution of an unlawful detainer
actlion need be held only for 30 days;l0 goods committed to a warehouseman,
common carrier, or innkeeper for transportation or safekeeping need only be
held 60 days before they can be soldil1 lost property turned over to the
local police may be disposed of after 90 days.12

The notlfication provisions of Section 1862 also are subject to question.
First, the statute contains no provision for notification other than by pub~-
lication. Surely, if the owner's whereabouts are known to the landiord,
direct notification is proper to protect the interests of the tenant and
should be required. If the owner cannot be contacted, however, there seems
little justification for requiring four separate publications of the notice
of sale. Only one publication is required by other provisions governing
lost or abandoned pr0perty.13 From a practical point of view, the expenses
of multiple publication cannot be justified by the expected results,

Sections 2080-2080.9 of the Civil Code, dealing with lost property over
$10 in value, take an entirely different approach than does Section 1862.

The only obligations of a finder who takes possession of lost property are

10, See Code Civ. Proc. § 1174, set out in note 9 supra.
11. Civil Code § 2081.1.
12. Civil Code § 2080.3.

13. Civil Code § 2080.3; Code Civ. Proc. § 1174, set out in note 9 gupra.
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to notify the owner, 1if he is known, and to turn the property cover to the
police if the owner is not known or does not claim the gooda, The burden then
falls on the police to hold the goods, make proper notification, and dispose
of the items. These provisions speclfically exclude abandoned property;
othervise, they could provide the final answer to the problem of how to
dispose of items left behind by a former tenant. The reason that abandoned
property is not included i{s that police departments have neither the room
nor the personnel to recelve, guard, and care for large items of furniture,
trunks, and the lilke. Lost property consists generally of small items which
can more easily be stored. Even under current law, police have problems in
finding storage for bicycles and similar items turned over to them for dis-
position. It should be noted that, in 1967, whén the wrongful detainer act was
amended to add provisions dealing with goods left behind by an ousted tenant,
the original provision required the county to removes store, and sell the
goods. In 1908, this provislon was changed to place these burdens on the
landlord. The cost to the county of storing property left by tenants proved
prohibitive and wasteful, especially since so many of the items were of lirtle
value and were never claimed,

The lost property provisions would seem to apply to goods left on rental
premises unknowingly and unintentionally.lh Sometimes, it is obvious that
an ltem was lost as, for example, when a ring 1s located under a rug or in a
heating duct, Other times, however, the matter is not so clear as, for exam=~
ple, when a ring is found in a drawer of an abandoned desk. The landlord,
then, 1s left to determine as best he can the reason why the owner failed to
remove his property. There is, of course, a strong incentive for the land-

lord to find that the property was ''lost’’ 1n order that the burden of dispo-

14. See People v, Stay, 19 Cal. App.3d 166, 96 Cal. Rptr. 651 (1971).
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sition can be shifted to the local police. However, 1f the police believe
that the property was knowingly left behind, they may refuse to accept it.

Insofar as operators of furnished apartments are concerned, the lost
property laws appear inconsistent with the provisions of Section 1362. If
property was obviously lost in a furnished apartment, it is not clear which
set of regulations apply. If the landlord follows Section 1862 to the letter
and does not directly notify the owner whose whereabouts are known or could
be ascertained, the landlord may be gullty of theft because such notice is
required under criminal provisions relating to lost property.15 If the
ownar cannot be found and the landlord turns the property over to the police,
vho dispose of it after 90 days, the landlord may be charged with couversion
on the ground he failed to store it for six months. It seems obvious that a
coherent statute 1s needed so that landlords may know what they are expected
fo de with the goods,

Before composing such an omnibus statute, however, consideration muét
be given to a subtle problem arising from the fact that a landlord will not
often know with certainty who owns various items of property left behind in
an apartment. Such items may have been borrowed or rented, or they may have
been lost by a casual visitor, or even left by an earlier tenant. Section

T

1862 clearly encompasses all such items by using the word "owner," rather

AR}

than ''tenant,' and by covering all items '‘which come into the possession”
of the landlord. However, Section 1174, the unlawful detainer provision,
talks only of 'personal property of the tenant.”16 Presumably, a landlord

who follows the procedural details of Section 1174 to the letter in selling

15. Penal Code § 485, See also Peaple v. Stay, 19 Cal. App.3d 166, 96 Cal.
Rptr. 651 (1971).

16, See the text of Section 1174, set out in note 9 supra.
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goods left on the premises may nevertheless be sued for conversion by a

third perscn who proves that he, rather than the tenant, owned the goods.
With respecf to items lost by non~-tenants, the import of the lost property
law must again be considered. If individuals who lose property justifiably
rely on the duty of a finder to turn such property over to the pelice, any
statute which permits a different disposition of property found by a land-
lord may not only be unfair but Invalid as a denial of equal protection of
the laws or a deprivation of property without due process of law., The latter
is a particular danger if notification is directed only to the ex—tenant.

The final problem raised by the statutes is how the goods, or the pro-
ceeds of sale, are to be distributed if the owner does not appear. Curreantly,
upder Section 1862, the landlord may retain the costs of storage, advertising,
and sale. Within one week from the date of sale, he must pay any excess
amount into the county treasury. The money is held for one year and, 1f not
claimed, is paid ianto the general fund of the county. The landlord is not
permitted to keep any of the proceeds to offget reat or other amounts owed
him by the tenant.

There are several statutory provisions which do permit a landlord to
assert a lien on a tenant's goods for umpaid rent, meals, or other services
even 1f the property is still in the tenant's poséession. The first of these
provisions, Civil Code Section 1861, covers hotels, motels, inns, and board-
ing houses and permits the landlord to enter the rental premises to take pos-
session of the property and, after giving notice, to sell it and apply the
proceeds to the tenant's debt if the debt remains unpald for 60 days. This
provision is patently unconstituticnal under modern doctrine regarding pre-

trial remedies and has been so held by a three~judge federal district court
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ic Klim v. Jones.18 It was held that the statute not only deprived tenants

of property without due process of law by permitting goods to be taken by the
landlord without any court hearing on the merits of the alleped debt, but it
also viclated the due process and, by implication, the equal protection
clauses of the Constitution by allowing the landlord, in effect, to levy

on goods that are otherwise exempted from executien.lg This latter point

has been underscored by the recent California appellate court decision in

2
Gray _ v. Whitmote 0 which struck down that portion of the unlawful detainer

statute allowing the landlord to retain out of the proceeds of the sale of
tenant's goods amounts equal to the unpald b;lance of his judgment in the
unlawful detainer suit. Even though the tenant's obligation in Gray was
established by judgment, thus eliminating the first 6bjection upheld in Klim,
the Gray court, in accordance with the second point in Klim, found no justi-
fication for permitting the landlord to keep the proceeds from the sale of
items such as tenant's household furniture when other judgment creditors are
prohlbited from levying on such items by statute.

The California Legislature obviously had these constituticnal questions
in mind when it amended Civil Code Section 186la which provides landlords of
apartments, both furnished énd unfurnished, with a 1ien similar tc that
allowed in Section 1861, However, under Section 186la as amended, the lien
applies only to goods which are subject to execution and cannot be enforced
until a final judpment in favor of the landlord has been entered.

Whatever the validity of the current lien provisions, 1t is clear that a
statute designed to alleowv a landlord, without golng to court, to dispose of

goods left after a tenancy has terminated cannot constltutionally permit the

landlord to retain the goods or the proceeds as an offset to debts owed him

18. 315 F. Supp. 109, 118~124 (N.D. Cal. 1970).

19. 1d. at 123-124,

20. 17 Cal. App.3d 1, 94 Cal. Rptr. 904 (1971).
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by the tenant. It is important to note, however, that the court in Gray v.
Whitmore specifically upheld the landlerd's ripht to retain the reasonable
costs of the storage and sale of the goods themselves.2

The decisions Iin Gray and Klim open to question the validity of Civil
Code Section 2080.3, providing that, in the absence of an ordinance giving
the proceeds to the county,22 1f the owmer fails within the prescribed period
and after publication of notice to claim lost property deposited with the police,
then upon payment of the costs of publication title wvests in the finder. This

provision, unlike those involved In Gray and Klim, does not operate to satisfy

a judgnent and is therefore not skin to an execution on exempt property. But,
if Section 2080.3 is valid, it gives rise to an anowalous situation, for, 1if
the landlord in Gray had decided that some of the property was lost, he could
ultimately have been held to own it without any offset to his judgment against
the tenant. And it would appear to follow that title to any unclaimed proceeds
from a landlord's sale of the personal property, after having been held for an
appropriate length of time, could be held to vest in the landlord as long as
such proceeds did not operate to cancel the owner's outstanding obligations to
the landlord. Thus, we would have a rare constitutional right, one which would
leave the person to be protected worsé off than 1f the protection did not exist.
The absurdity of the situatilon calls for a reexamipation of both the Klim and
Gray decislons which erroneocusly equate execution.on property in the hands of

a debtor with disposition of property which the debtor, after due notice, has
failed to claim.

Given the fact that Gray and Klim appear to state the law in California,

however, the questlon is whether, 1n spite of the anowaly, the proceeds ulti-

mately should go to the landlord. There are several factors favoring such a

21. 17 Cal. App.3d at 23-25, 94 Cal. Rptr. at .
22. See Civil Code § 2080D.4.
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disposition. The landlord has suffered the aggravation of worrying about and
handling the property; the.unclaimed proceeds could be looked upon as justified
compensation for such unliquidated expenses. Moreover, one could argue that
an owner of goods who leaves them on rented preuises and makes no claim
thereafter should be presumed to have intended the goods to be a giftr to

the landlord., On the cother hand, landlords should have every incentive to
find the owner of such goods. Landlerds whe have a selfish interest in an
owner's abandonment may hedge in their efforts te locate the ouner. The
sltuation differs from 2 lost property case in that there the police have an
independent obligation to find the owner; 1t 1s not left solely to the finder
who may ultimately benefit if the oumer fails to appear. Furthermore, it will
only be an accident if any proceeds over and above the costs of storage and
sale are reasonably related to the landlord's unliqui@ated costs of handling
the property. Only if such proceeds could be set off against the owner's
debts would disposition te the landlord make sense. Given current case law,
the most that can be done to assist both the landlord and the owner in setting
off the value of the propercy against debts owed the landlord is already con-
tained in the previously discussed Civil Code Section 1B6la, which provides

a landlord who has obtcined a judgment against a tenant with a lien on goods
not exempt from execution.

It is, of course, not enough merely to decide that the proceeds, if un-
claimed, will not ultimately be paid to the landlord: some specific disposi-
tion must be provided if the landlord is not to face years of uncertainty.

For example, under the unlawful detatiner law, the proceeds of sale neither
belong to the landlord nor are paid to the county. The statute simply pro-
vides that the landlord hold them for the tenant. How long they must be held

is unclear--perhaps for seven years until the escheat law comes into effect.
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Even ﬁhen, there {s some uncertainty because the applicable provision, Code
of Civil Procedure Section 1520, permits escheat of property held or owing
in the ordinary course of the holder's business. Arguably, a sale of a
tenant'e abandoned goods is not within the ordinary course of a landlord's
business, Such uncertainty is intolerable. The only sclution which appears
sensible is to require the landlord to turn the proceeds over to the county
which must hold them for the owner for a finite perlod, after which the
county 5ecomes the owner,
b? Détermining the Date of Termination
of an Abandoned Leasehold

All of the prior discussion assumes that there 1s a specific date when
the tenancy terminates and that thereafter, upon entry into the premises, the
landlord discovers personal property left by the tenant. In many situations,
however, the tenant disappears prior to the normal date of termination, leav-
ing his goods behind., Under Civil Code Section 1951.2, which became effective
in 1971, once a tenant abandons the leasehold, his-tenaucy terminates and the
landlord has a duty to try to relet the premises so as to mitigate the tenant's
cbligations for rent under the lease. llowever, the statute provides no method
for determining when an abandonment has occurred and the common law concepts
are deceptively slmple and unsatisfactory from a practical perspective. Accord-
ing to the cases, an abandonment takes place when the tenant ''offers' to aban-
don by intending to renounce all future interest in his lease and by perfofming
some act to effectuate this intent and when the landlord accepts the “offer.”23
This formulation is unsatisfactory to tenants who wish to mitigate their lia-

bility under the lease since the landlord can thwart the purpose of Section

23, Wiese v. Steinauer, 201 Cal. App.2d 651, 20 Cal. Tptr. 295 (1962); Anheuser-
Busch Brewing Ass'n v. American Products Co., 59 Cal. App. 718, 211 P, 817
{1922). See also Gerhard v. Stephens, 68 Cal.2d 864, 442 P,2d 692, 69 Cal.
Rptr. 612 (1968).
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1951,2 simply by refusing to "accept” the premises. Furthermore, the case law
falls to solve the problems of landlords who wish to re-~-rent as soon as pos=-
sible; the landlord can never be certain that a tenant really intended to
abandon the lease, and mere nonuse of the premlses, no matter how long, will
not alone be sufficient evideace of such :Lntention.24 Lven 1f the landloerd,
vpon thorough Investipation, reasonably believes that the tenant has formed
the requisite Intent, the tenant may at sowme unexpected point reappear, claim-
ing that he had been 111 or otherwilse unawvoldably detailned away from fhe
premises and that he had never intended to abandon his.leaSehold or his goods,
The landlord's problems are enhanced by the fact that, in a subsequent suit,
he, not the tenant, will bear the burden of proof on the abandonment issue.25
Therefore, it would seem highly desirable, not only with respect to dispdsi—
tion of a teﬁant's personalty, but also with regard to the landloxd's right
and duty to re-rent, to amend Section 1951.2.specif1cally to set forth guide-
lines for determining precisely when a leasehold has been abandoned aund, hence,

terminated.

24, TTestatement of Property § 504, comment (d). See also Gerhard v. Stephens,
supra note 23. i

25, Pepperdiﬁe v. Keys, 198 Cal.2d 25, 31, 17 Cal. Rptr. 709, (1961), and
' see cases clted in note 23 supra.
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