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Memorandum 73-75 

Subject: tandlord-~nant Relations 

8/'Z[/73 

Attached to this memorandum are two copies of a tentative recommendation 

relating to landlord-tenant relations. M!.rk your suggested editorial revisioDs 

on one copy and give it to the staff at the September meeting, 

The decisions of the Commission at the July meeting have been implemented 

in this draft; however, several questions remain. 

Miscellaneous items of personal propertz, At the July meeting, the Com­

mission discussed the problem of what to do with miscellaneous papers and other 

articles 'Which the lal _lord finds in a box or trunk which he has opened or 

which was not locked. It was suggested that the landlord should be aUowed to 

list such items without describing esch one generally as the notice proviSions 

of Sections 1963.40 and 1963.50 require. The staff thinks that this same idea 

should be implemented for such piles of miscellaneous papers, clothes, rags, 

and the like, which might be found on the premises even where such property 

is not in a box or trunk. This has been attempted by adding It sentence to 

both Sections 1963.40 and 1963.50 as follows: "Miscellaneous items of per­

sonal property may be described in the aggregate." Perhaps this should be 

illustrated in the Comment by saying that a pile of papers may be described 

8S such without describing each paper. 

Notice provision. The staff is unclear about how far the Commission wants 

to go in providing for notice to be given under Sections 1951.3, 1963.40, and 

1963.50 in the form of a direct address instead of by listing the elements of 

the notice. The notice in Section 1951. 3 has been drafted completely in terms 

of a direct address from the lessor to the lessee. However, in Sections 

-1963.40 and 1963.50, only the provisions relating to when the person receiving 
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notice must respond. and the effective date of the notice have been drafted in 

direct address form. The reasons for this are twofold. First, a segment of 

the staff thinks that the Commission wanted only this part of the notice to be 

in direct address form. The tape of the meeting does not settle the matter. 

Second, although it was fairly easy to put the Section 1951.3 notice in direct 

address, it is qu~te awkward to do ao in Sections 1963.40 and 1963.50. This 

is because the abandoned personal property notice must be sent to both the 

tenant and any person reasonably believed by the landlord to be the owner. If 

the notice is to be spelled out in direct address, two fairly lengthy and. some­

what duplicative notices .will have to be written into both Sections 1963.40 

and 1963.50. Examples of these notice provisions drafted in direct address 

form are attached to this memorandum as Exhibit I. 

Effective date of notice. A minor problem is whether to provide tbat the 

effective date of notice by mail is three days after the notice is deposited 

in the mail or three days after it is postmarked. The federal rules provide 

that service by mail is complete upon mailing. Fed. R. Civ. P. 5(b). However, 

if it is intended that the person to be notified should know exactly when 

notice is effective, he will know that only by the postmark. 

Property abandoned in a hospital. When writing the COmment to Section 

1963.90 (resolving any conflict between Sections 1963.10-1963.90 and. any 

other particular provisions regarding the disposition of abandoned property), 

the staff noticed Civil Code Section 186g.5 which provides for the disposition 

of property abandoned in hospitals. A copy of Section 1862.5 is attached as 

Exhibit II. As the Comment to Section 1963.90 stands, Section 1862.5 is men­

tioned along with several other provisions governing disposition of property 

left on certain types of premises. The problem arises from the fact that Sec­

tion 1862.5 is certainly unconstitutional since it provides tbat, without a 
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prior hearing, the hospital may deduct from the proceeds of the sale of the 

property "aU sums due the hospital from the last known owner. It Should this 

language be amended out of Section 1862.5? This provision also requires the 

hospital to hold the property for 180 days after the owner has left the hospi­

tal before it may be disposed of. If the property is not claimed, disposal 

is by public sale at least four weeks after written notice of the sale is 

given to the owner. Should this procedure be conformed to the recommendation? 

Or should Section 1862.5 be left alone? 

Respectfully submitted, 

Stan G. Ulrich 
Legal Counsel 



Memorandum 73-75 

EXHIBrr I 

§ 1963.40, Notice 

1963.40. (a) The landlord shall give written no~ice to the tenant and 

to any other person the landlord. reasonably believes may be the owner of an 

item of :personal property. 

(1) The notice to the tenant shall be in substantially the following 

form: 

. . . . .. .. . .. .. . .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. (eta te Mille 

and address of tenant): 

"lou were a tenant at .. .. .. . .. .. . .. .. . .. .. .. . .. .. .. .. .. (state 

address of premises). After termination of your tenancy, :personal property 

was found on the premises you rented. These items of :personal property are 

as follows: .. .. .. .. .. .. .. .. .. .. . . .. .. .. .. .. .. .. (give 

general description of each item of personal property; miscellaneous items may 

be described in the aggre~te), and are located at •••• 

(give address where each item of personal property is stored). 

. . . 

"The undersigned believes that these items of personal property do not 

have e. resale value exceeding $100. 

"'!he undersigned believes that . . . • (state 

name and address of person landlord. reasonably believes to be the owner of 

an item of personal property) is an owner of .••.••••• (state item 

believed to be owned by such person). 

"If you fail to pay the undersigned the reasonable cost of storage and 

take possession of the personal property at the address where such property 

is stored not later than 15 days after the effective date of this notice, you 

will have waived all rights to such property and the undersigned will dispose 

of the property in any manner he desires, 
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"This notice is effective on the date it was delivered to you personally 

or, if mailed, three days after the date it was deposited in the mail. 

(Signature of landlord or his agent}) 

(Typed name and address of such personi)" 

(2) The notice to any other person the landlord reasonably believes JJ8y 

be the owner of an item of personal property shall be in substantially the 

fOllowing form: 

"To .. . . .. .•..•.••• (state name and address 

of person_reasonably believed by the landlord to be an owner of an item of 

personal property): 

" 

. . 
nation of 

.. (state name of tenant) was a tenant at 

(state address of premises). After termi­

's (state name of tenant) tenancy, per-

sonal property was found on the premises which the undersigned believes has 

a resale value not exceeding $100. These items of personal property are as 

follows: .. . .. . .. .. . .. . .. . • . • . . • (give general description of 

each item of personal property; miscellaneous items may be described in the 

aggregate) and are located at . . . . . . . • • ••.••• (give address 

where each item of personal property is stored). 

"1he undersigned believes that you are an owner of the following item(s) 

of personal property: . .. .. .. .. . .. .. .. .. .. .. (state general description 

of each item believed to be owned by such person). 

"If you tail to pay the undersigned the reasonable cost of storage and 

take possession of the personal property to which you are entitled at the 

address where such property is stored not later than 15 days after the effec­

tive date of this notice, you will have waived all claims against the under­

signed for such property, and the undersigned will dispose of the property 

in any JJ8nner he desires. 
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"This notice is effective on the date it was delivered to you personally 

or, if mailed, three days after the dste it was deposited in the mail. 

(Signature of landlord or his agent» 

(Typed name and address of such person! )" 
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§ 1963.50. Notice 

1963.50. (a) The landlord shall give notice to the tenant and any other 

person the landlord reasonably believes may be the owner of an item of per­

sonal property. 

(1) The notice to the tenant shall be in substantially the following 

form: 

"To. ..•.. .. . . . • . • • • . • . . • . • (state name and address 

of tenant): 

"You were a tenant at . • ... . . . • . (state address of pre-

mises). After termination of your tenancy, personal property was found on the 

premises you rented. These items of personal property are as follows: •. 

. . . . . . . . . . . (give general description of each item of personal 

property; miscellaneous items may be described in the aggregate), and are 

located at • • • • . . . . . • 

personal property is stored). 

. . . • (give address where each item of 

"The undersigned believes that .•..•••••.••.•• (state name 

and address of person landlord reasonably believes to be the owner of an item 

of personal property) is an owner of • . . • . . • • (state item believed 

to be owned by such person). 

"If you fail to pay the undersigned the reasonable cost of storage and 

take possession of the personal property at the address where such property is 

stored not later than 15 days after the effective date of this notice, such 

property will be sold at public sale and the proceeds, less the reasonable 

costs for storage, advertising, and sale, will be paid into the treasury of the 

county where the sale took place. Thereafter you will have one year from the 

date it was paid to the county within which to claim the proceeds by making 
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. . . . 

application to the county treasurer or other official designated by the 

county. 

"This notice is effective on the date it was delivered to you personally 

or, if mailed, three days after the date it was deposited in the mail. 

(Signature of landlord or his agent.) 

(Typed name and address of such person. )" 

(2) The notice to any other person the landlord reasonably believes may 

be the owner of an 1 tem of personal property shall be in substantially the 

following form: 

1I-r'o • • • • .••••. , .• (state name and address 

of person reasonably believed by the landlord to be an owner of an item of 

personal property): 

" 

nation of 

• 

(state name of tenant) was a tenant at 

(state address of premises). After termi­

• I S (state name of tenant) tenancy, personal 

property was found on the premises. These items of personal property are as 

(give general description of follows: .. 

each item of personal property; miscellaneous items may be described in the 

aggre~te) and are located at • . . . • • • . ., ...•. ,(give address 

where each item of personal property is stored). 

"The undersigned believes that you are an owner of the following item( s) 

of personal property: ......•.•... (state general description of 

each item believed to be owned by such person). 

"If you fail to pay the undersigned the reasonable cost of storage and 

take possession of the personal property to which you are entitled at the 

address where such property 1s stored not later than 15 days after the effec­

tive date of this notice, such property will be sold at public sale and the 
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· . ~ . 

proceeds, less the reasonable costs for storage, advertising, and sale, will 

be paid into the treasury of the county where the sale took place. Thereafter 

you will have one year from the date it was paid to the county within which 

to claim the proceeds by making application to the county treasurer or other 

official designated by the county. 

"This notice is effective on the date it was delivered to you personally 

or, if mailed, three days after the date it was deposited in the mail. 

(Signature of landlord or his agent.) 

(Typed name and address of such person. )" 
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BQIBI'l'II 

lhIcla1med Propert7 111 Hospital 

§ 1862.5 

Whenever any personal property has heretofore been found In or 
deposited with, or is hereafter found In or deposited with any Heensed 
hospital and has remained or shaD remain unclaImed for a period of 
ISO days following the departure of the 0WIII!1' from the bospltal, such 
bospltal may proceed to sell the same· at public auction, anti out of 
the proceeds of such 'sale may retaln the cIIar&e8 for storage, If any, 
the reaS()!la ble expenSes of sale thereof lind an IUIII8 due the hospital 
from the ,last .known owner, No such sale shaD be made until the ex· 
plration of four weeks from the time written notice of such sale is 

• given to the last !mown owner. Said notice shaD ocmta1D a descrip­
tion of each item of personal property to be sold, the name of the last 
owner, the name of the hospital and the time and place of sale anti 
may be aent by regular mail, poatage ptep$ld, to the last known 0wn­

er at his last known ~ In case there should be any ba!agee 
from such sale atterthe decluctIonI herein provided for, anti such bal­
ance shall not be elalmed by the rfahtflll owner or his legal rep! eaent· 
atlve within one week ot aald sale, the aame shaD be paid into the 
tl'eIIIIJry of the county wherein said hoBi:!ltal is located; and if the 
aame be not clafmed by the owner thereof, or his legal repreaentatlve 
within ODe year thereafter, the aame shall lie paid Into the general 
fund of aald COUll\),. ProceedIngs In subatantlal ~ with this 
.aectIon abaI1 exonerate the hoBpitai from any lIabillty for property so 
8Old. ThIs aeetlon shall not be ccmatrued as Hmlting or In any way 
IUIII!IldIng any other pt'O\'lalqn of law Umiting the Habilltles of any Ii­
Cl8hIed hoBpItaL 
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STATE Of CALIFORNIA 

CALIFORNIA LAW REVISION COMMISSION 
SCHOOL Of lAW 
STANfOID. CALIFORNIA ,_ 
(415) 121·2300. exT. 209 

The callfornia law Revision COmmission was directed by Reaolution 
ClIapter 130 of the Statutes of 1965 to make • ltudT to deteZ'lll1lle whether 
the law relat1D8 to the r1ghtl aDd duties attendant upon tem1Dation or 
abawtonmeut of a leaH 8hould be rev1aed. Legillat10n on WI subject 
vas eD&cted 1a 1910 upon re~Ddat1on of the co-1 .. 10J1.. See cal. 
Statl. 1970, Ch. 89. . 

'rhe OoIIII1s11on has given' f'urther stud7 to thll area of the law, aDd 
this DeY ~Ddation is COllcerned with several 1IIportall't atters DOt 
dMlt with in the 1970 statute. 

'!'be attached backarOuDd stud7 11 a port1on of a .stud7 prepared for 
the COIIIdsslon by Profenor Jack 1I. J'riedeathBl, Stanford law Scbaol, 
who served al the ec-1ll1on's consultant in prepariDg this ra~Dda­
tlon. ~ the reC<lllllelldat1on (as distiDguisbed rrc. the back6roand studT) 
expressel the V1ev1 of the COIIIII1u1on. 
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TENTATIVE RECOMMENDATION 

z,elating to 

LANDLORD-TENANT RELATIONS 

INTRODUCTION 

Upon recommendation of the Law Revision Commission,l the Legislature 

in 1970 enacted Civil Code Sections 1951-1952.6 to deal with certain rights 

and duties of landords and tenants upon termination or abandonment of a 

lease of real property. The Oommission has considered various aspects of 

this topic not covered by the 1970 statute and has reviewed the experience 

under that statute. 

Two important practical problems which existed under prior law are 

not dealt with in the 1970 statute: (1) what constitutes an. "abandonment" 

of leased real property and (2) what procedure the landlord should follow in 

disposing of personal property left on the leased premises after the premises 

have been vacated by the tenant. This recommendation is concerned with these 

problems as well as the related matter of innkeeper's and landlord T s liens. 

ABANDONMENT OF LEASED REAL PROPERTY 

Section 1951.2 of the Civil Code provides that a lease of real property 

tenninates if the lessee breaches the lease and "abandons the property" be­

for the end of the tenn. 2 Upon such tennination, the lessee's right to 

1. See Recommendation Relating to Real Pr 9 cal. L. Revision 
Colmn'n Reports 153 19 ; Gal. Stats. 

2. Unless the lessor terminates it, the lease continues in effect despite a 
breach of the lease and abandonment of the property by the lessee if the 
lease so provides; such a prov:l:.Etion is legally enforceable, however, only 
if the lease gives the lessee the right to sublet or assign his interest 
in the lease and does not impose unreasonable limitations on the exercise 
of that right. Civil Code § 1951.4. 
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possession ends and the lessor bas the right to recover damages for the 

breach and the obligation to mitigate those damages. 3 However, the statute 

provides no method for determining "hat constitutes abandonment of the proper-

ty. According to the decisions, "abandonment" occurs only when the lessee 

manifests an intention to abandon his leasehold interest. 4 Thus, whether the 

lessee has abandoned the property and the lease has terminated depends upon 

a subjective standard--the lessee's intent. 

Under this rule, the lessor is placed on the horns of a dilemma. If the 

lessee has in fact abandoned his leasehold interest, the lessor has the duty 

of mitigating his damages by reletting the premises. If the lessor relets 

the premises, hOl<ever, and it is subsequently determined that there was no 

abandonment, the lessor may be liable to the lessee for the reletting.5 

3· 

4. 

5· 

For a general discussion, see Recommendation Relati~ to Real Property 
Leases, 9 Cal. L. Revision Comm'n Reports 153 (1969 • 

There have been no decisions construing the use of "abandons" in Section 
1951.2; however, there is no reason to believe the common law interpre­
tation of abandonment wou1.d not apply. The common law concepts are 
deceptively simple and unsatisfactory from a practical perspective. How­
ever, they indicate that intention to abandon is essential to "abandon­
ment." See Wiese v. Steinauer, 201 Cal. App.2d 651, 20 Cal. Rptr. 295 
(1962); Martin v. Cassidy, 149 Cal. App.2d 106, Ill, 307 P.2d 981, 984 
(1957); Anheuser-Busch Brewing Ass'n v. American Products Co., 59 Cal. 
App. 718, 211 P. 817 (1922). Mere nonuse of the premises, no matter how 
long, is not alone sufficient evidence of the intent to abandon. Gerbard 
v. Stephens, 68 Cal.2d 864, 442 P.2d 692, 69 Cal. Rptr. 612 (1968). 

See Boswell v. Merrill, 121 Cal. App. 476, 478, 9 P.2d 281, (1932); 
Rehlzopf v. Wirz, 31 Cal. App. 695, 696, 161 P. 285, 286 (1916). See 
also Alhambra Cons. Mines, Inc. v. Alhambra Shumway Mines, Inc., 239 
Cal. App.2d 590, 598, 49 Cal. Rptr. 38, (1966). 

-2-



The situation is aggravated by the fact that the lessor has the burden of 

proof on the issue of abandonment. 6 

The Commission has concluded that provision of an objective standard 

for determining whether the leased property has been abandoned within the 

7 
meaning of Section 1951.2 would benefit both the lessor and the lessee. 

The Commission recommends the following: 

The lessor of real property should be authorized to give the lessee 

written notice of belief of abandonment8 if the lessee has been in default 

on the rent for at least 20 consecutive days and the lessor reasonably be-

lieves that the lessee has abandoned the property. The leased property should 

be deemed abandoned and the lease terminated if the lessee fails to communi-

cate to the lessor his intent not to abandon the property not later than 15 

days after such notice. The 20-day period during which the lessee is in 

default on rent, combined with the additional 15-day period during which the 

6. See Moon v. Rollins, 36 Cal. 333, 340 (1868); Pepperdine v. Keys, 198 
Cal. App.2d 25, 31, 17 Cal. Rptr. 709, 712 (1961); Group Property, Inc. 
v. Bruce, 113 Cal. App.2d 549, 559, 248 P.2d 761, 767 (1952); Weideman 
v. Staheli, 88 Cal. App.2d 613, 616, 199 p.2d 351, (1948); Pidgeon 
v. Iamb, 133 Cal. App. 342, 348, 24 p.2d 206, 208 (1933). 

7. Enactment of the procedures recommended for establishing that the prop­
erty has been abandoned would not preclude either party from otherwise 
proving that the property has been abandoned within the meaning of 
Section 1951. 2. 

8. Notice should be given by delivery to the lessee personally or by mail 
addressed to the lessee at his last known address. The last known 
address should include all addresses where the landlord has knowledge 
the lessee might be located. 

-3-



lessee may communicate to the lessor that he has not abandoned the property, 

assures that, for the normal tenancy calling for monthly payments, at least 

two rent due dates will pass before termination of the lease can occur. If 

the lessor wishes faster action, he may use the unlawful detainer remedy 

under Section 1174 of the Code of Civil Procedure. 

DISPOSITION OF PERSONAL PROPERTY ~INING ON PREMISES 

AT TERMINATION OF _Ncr 

:sa ckground 

After termination of a tenancy, the landlord or his agent enters the 

premises to prepare them for a new tenant and frequently finds that the prior 

tenant has left some items of personal property. More often than not, the 

items left on the premises seem to be little more than junk although on 

occasion they may appear to have some resale value on the open market. In 

some situations, the property appears valuable only to the departed tenant 

as, for example, where the property consists of personal papers, prescription 

medicines, or family photographs. 

In most situations, the landlord--after futile attempts to find the 

departed tenant and have him remove the property--only wishes to dispose of 

the property in a speedy, inexpensive manner that will not result in any risk 

of future liability for conversion. In a few cases, where the property has 

commercial value and the tenant left owing money to the landlord, the latter 

may seek to appropriate the goods to his own use in payment of the tenant's 

obligations. However, unless a landlord is covered by one of the specific 

statutes governing disposition of property in particular situations, he will 

find no statutory guidance as to how he should dispose of the apparently 

abandoned personal property. 
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California has a number of statutes governing lost or abandoned prop­

erty in specific situations. The statutes are arbitrary in their coverage 

and inconsistent in their requirements. As a whole, they do not provide an 

overall· solution to the problem of disposition of abandoned property in a 

majority of cases arising from landlord-tenant relationships. 

The statute with the broadest coverage is Civil Code Section 1862 which 

provides a procedure for disposition of unclaimed personal property held by 

"the keeper of any hotel, inn, or any boarding or lodging house, furnished 

apartment house or bungalow court." There are three basic requirements for 

the disposition of unclaimed personal property under Section 1862: 

(1) The property must be unclaimed for six months. 

(2) The landlord may then advertise the property for sale by 

publication once a week for four consecutive weeks. The notice must 

contain a detailed description of each item and must give the name 

of the owner, if known. 

(3) The items, if unclaimed by the owner, must then be sold at 

public auction. 

The landlord may deduct the costs of storage, advertising, and sale from 

the proceeds of the sale. He must pay the balance into the county treasury 

within one week from the date of the sale. The county holds the money for 

one year and, if not claimed by the owner, the money is paid into the gen­

eral fund of the county. 

There are a number of deficiencies in Section 1862. A major deficiency 

is the limited scope of the section; it does not cover personal property 

left in an unfurnished apartment or on property leased for commercial pur­

poses, and there is no other statute that provides a nonjudicial procedure 



for the disposition of such property.9 Also, the section does not require 

that the landlord notify the tenant of the proposed disposition of the prop-

erty nor provide the tenant with any notice:·of the sale even where the land-

lord knows the tenant's new address. Finally, the section requires that the 

property be held for six months, an unreasonably long period. 

Another statute with wide coverage is Code of Civil Procedure Section 

1174 which is applicable where personal property remains on the premises when 

the landlord regsins possession of the premises in an unlawful detainer pro-

ceeding. Section 1174 requires storage of the property for only 30 days after 

which it may be sold at public sale after one publication of notice. Although 

this procedure applies to all leased premises--whether furnished or unfurnished, 

residential or commercial--it has several serious deficiencies. Like Civil 

Code Section 1862, Code of Civil Procedure Section 1174 makes no provision for 

notice to the tenant of the proposed disposition of the property left on the 

premises. Also, Section 1174 contains no provision which deals with the case 

where a third person has an interest in the property. Finally, the section 

has been held unconstitutional insofar as it allows the landlord to apply 

the proceeds of the sale of the property to his judgment and requires the 

tenant to satisfy the landlord's judgment before property left on the premises 
10 

may be reclaimed. 

9. Compare Code Civ. Proc. § 1174 (unlawful detainer proceedings). 

10. Gray v. Whitmore, 17 Cal. App.3d 1, 94 Cal. Rptr. 904 (1971). 



Other statutes of limited application which deal peripherally with the 
11 

problem under consideration are the inkeeper's lien law, the landlord's 

lien law,12 and the lost property laws. 13 

Recommendations 

The Commission recommends the enactment of a uniform procedure to 

govern the disposition of personal property left on leased or rented prem-

ises, whether furnished or unfurnished, residential or commercial. The 

uniform procedure should include the features described below. 

Right of tenant to remove his personal property. It should be made 

clear by express statutory statement that, notwithstanding any provision 

to the contrary in a rental agreement, the tenant has the right during his 

tenancy and upon termination thereof to remove his personal property from 

the premises whether or not he is indebted to the landlOrd. 14 A provision 

to this effect would be a codification of existing Galifornia law. 15 Codi-

fication would be desirable, however, to deter landlords from including 

or relying on such provisions in their rental agreements. 

11. Civil Code § 1861. See discussion, p. 12~. 

12. Civil Code § 1861a. See discussion, p. 12 infra. 

13. Civil Code § 2080 et seq. See also People v. Stay, 19 Gal. App.3d 
166, 96 Gal. Rptr. 651 (1971). 

14. The recommended rule would not, however, preclude including in the 
lease a provision for an otherwise valid security interest in favor 
of the landlord (such as a security interest authorized by the Com­
mercial Code) or a provision that all or a portion of the leasehold 
improvements and alterations and personal property affixed to the 
leased premises shall not be removed. Likewise, the recommended 
rule would not affect a valid statutory lien. See Civil Code 
§ 186la. 

15. See Jordan v. Talbot, 55 Cal.2d 597, 361 P.2d 20, 12 Gal. Rptr. 488 
(1961). See also Gray v. '#hitrnore, 17 Gal. App.3d 1, 94 Cal. Rptr. 
904 (1971); Klim v. Jones, 315 F. Supp. 109, 118-124 (N.D. Gal. 1970). 
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"Lost" property. If personal property found on the premises after the 

tenant has left reasonably appears to be lost rather than abandoned--such 

as a valuable ring found under a rug--the landlord should be required to 

comply with the general statutory provisions governing the disposition of 

16 lost property. However, if the lost property is not within the purview 

of those provisions or if the police or sheriff's department refuses to 

accept the property as "lost" property, its disposition should be governed 

by the provisions recommended below for disposition of abandoned personal 

property. 

Direct notice to tenant or other known owner. Civil Code Section 1862, 

which would be superseded by the recommended legislation, merely requires 

notice by publication and does not provide for notice by mail or other direct 

means to the tenant or other owner of abandoned property. Direct notification 

is essential to protect the interests of the tenant or other owner and should 

be required to the extent that the landlord knows where such person can be 

reached. Accordingly, at least 15 days before disposing of any item of 

abandoned personal property, the landlord should be required to give notice 

to the tenant and any other knOlm owner of the property either personally or 

by mail addressed to such person at his last known address. 

The recommended 15-day period would allow time for the owner to claim 

his property if he wants it. At the same time, it would minimize the'"bliIrden 

16. Civil Code § 2080 et seq. 
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to the landlord of storing property that in the great majority of cases is 

merely junk that the tenant or the o'mer does not want. 17 

The required notice should include a general description of each item of 

property, a statement of the nature of the disposition permitted under the 

statutory procedure being employed by the landlord, and a statement of the 

right of the tenant or other owner to claim the property and the time within 

which such claim must be made. 

Disposition procedure generally. If the tenant or other owner fails to 

pay the landlord the reasonable cost of storage and take possession of the 

property within 15 days from the notice, the item should be sold at public sale 

by competitive bidding.18 At least five days' notice of the time and place of 

the sale should be given by publication once in a newspaper of general circula-

tion published in the county where the sale is to be held. The balance of the 

money received from the sale--after deducting the reasonable costs of storage, 

advertising, and sale--should be paid to the county within 30 days from the 

date of the sale. The owner should have one year within which to claim the 

17. The six-month storage period under Civil Code Section 1862 is unreason­
ably long. Perhaps a six-month period was justified in 1876 when the 
statute was first enacted, but modern communication facilities eliminate 
the need for such a long period, particularly when the cost to the land­
lord of storage is unlikely to be recovered. Other provisions permitting 
disposition of unclaimed property all have lesser waiting periods. See 
Code Civ. Proc. § 1174 (goods left by a tenant ousted after successful 
prosecution of an unlawful detainer action need be held only for 30 days). 
See also Civil Code §§ 2081.1 (goods committed to a warehouseman, common 
carrier, or innkeeper for transportation or safekeeping need only be held 
60 days before they can be sold), 2080.3 (lost property turned over to 
local police agency may be disposed of after 90 days). It should be noted 
that the property referred to in Civil Code Sections 2081.1 and 2080.3 
will almost always be property of value whereas the abandoned property 
with which this recommendation is concerned will in the great majority of 
cases be property of no significant value which the vacating tenant did 
not want. 

18. The tenant should be required to pay the costs for all the abandoned 
property before it is returned to him, but an owner who is not the tenant 
should have to pay for the costs of only the property he claims. 
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balance. If not claimed within this time, the money should belong to the county. 

The provisions requiring public sale and govenning the disposition of the pro-

ceeds of the sale are substantially the same in substance as those now found 

in Section 1862 of the Civil Code. 

Optional procedure for disposition where property is of 1:i,t.tle value. Where 

the property abandoned by the tenant is of little value, it would impose an 

unreasonable burden on the landlord if he «ere required to advertise and sell 

the property at a public sale. In fact, in the great majority of cases, the 

property is valueless and the tenant does not want it. Accordingly, there is 

a need for a simple, inexpensive procedure to deal with these cases. 

Where the landlord reasonably believes that the total resale value of the 

aggregate of all items of personal property does not exceed $100, he should 

be permitted, after giving the required 15-day notice, to dispose of the un-

claimed items in any manner he desires. If the landlord is in doubt whether 

the property is worth $100, he can proceed under the public sale procedure. The 

$100 limit is arbitrary but is recommended because the line must be drawn 

high enough to permit the landlord to dispose of what ordinarily will be junk 

and trash. without any fear that the tenant will later claim that the property 

should have been sold at an advertised public sale because it had somere681e 

value ,19 

Protection of landlord from liability. Where a tenant or other owner 

ia given notice in accordance with the recommended procedure, the landlord 

should be protected against liability with respect to any item of abandoned 

property disposed of in an authorized manner. With respect to persons who 

19. It should be noted that, prior to 1972, abandoned vehicles appraised at 
a value not exceeding $100 could be disposed of under a simple procedure 
provided by Vehicle Code Section 22705, but additional requirements were 
imposed for abandoned vehicles of greater value. See Veh. Code § 22704. 
A 1971 enactment raised the limit to $200. See CSl. Stats. 1971, Ch, 510, 
§ 1. 
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are owners of abandoned property but are not given notice, the landlord should 

not be liable unless the owner proves that, prior to disposing of the item of 

personal property, the landlord knew or reasonably should have knOWD that the 

owner had an interest in the item and also that the landlord knew or should 

have known upon reasonable investigation such owner's address. In addition} 

if the procedure authorized for property of a value not exceeding $100 is 

used, the landlord should Dot be immune from liability if an owner who was not 

given notice proves that the landlord was unreasonable in declaring the value 

of tlle.prgperty not to exceed $100. 

Unlawful detainer procedure. Section 1174 of the Code of Civil Procedure, 

Which governs the disposition of property where the tenant is ousted in an 

unlawful detainer action, should be revised to conform to the procedure recom­

mended above for abandoned property left on the premises after a tenant has 

vacated the premises. Notice concerning the disposition of the property should 

be given to the tenant in the writ of restitution. The storage period for 

the property should be reduced from 30 to 15 days to conform to the general 

procedure recommended above. The provisions of Section 1174 that property 

is redeemable only upon psyment of the judgment and that the proceeds from 

the sale of the property may be applied to the landlord's judgment should be 

deleted since they have been held unconstitutional. 20 The rights of third 

persons having an interest in the property should also be protected by requir­

ing that they be given adequate notice and an opportunity to claim the property 

or the proceeds of sale. 

20. Gray v. Whitmore, 17 cal. App.3d 1, 94 cal. Rptr. 904 (1971). 
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Il'Il'IKEEPER r SAND IANDLORIX' S LIENS 

Section 1861 of the Civil Code, which creates a lien for an inhke~per 

on the baggage and other property of his guests or tenants, has been held 

unconstitutional by a federal district court~l and should be repealed. 

Section 1861a should be broadened to provide a lien for those landlords now 

covered under the unconstitutional innkeeper's lien. 

Section 1861a, which now provides a lien for keepers of furnished and 

unfurnished apartments, cottages, or bungalow courts, should be amended to 

expand its scope to cover keepers of hotels, motels, inns, boardinghouses, 

and lodginghouses. The section should be further amended to require the 

court to make a finding of the probable validity of the landlord's claim 

against the tenant before an order is issued allowing the landlord to enter 

22 
the premises and seize the tenant's property. Other less important revi-

sions also should be made in Section 1861a.23 

21. Section 1861 was held unconstitutional in Klim v. Jones, 315 F. Supp. 
109 (N.D. Cal. 1970). See also Gray v. Whitmore, 17 Cal. App.3d 1, 
94 Cal. Rptr. 904 (1971). 

22. This provision is needed to satisfy constitutional requirements. See 
Randone v. Appellate Dep't, 5 Cal.3d 536, 488 P.2d 13, 96 Cal. Rptr. 
709 (1971); Blair v. Pitchess, 5 Cal.3d 258, 486 P.2d 1242, 96 Cal. 
Rptr. 42 (1971). Section 1861a currently provides only for a hearing 
and finding on the basis of the landlord's affidavit that the property 
is about to be destroyed, substantially devalued, or removed. 

23. These revisions are indicated in the Comment to Section 1861a in the 
proposed legislation infra. 
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1. APllNIlONMENT OF IEASED REAL PROPERTY 

An act to add Section 1951.3 to the Civil Code, relating to abandonment 

of leased real property. 

The people of the State of California do enact as follows: 

Section 1. Section 1951.3 is added to the Civil Code, to read: 

§ 1951.3. Lessor's notice of belief of abandonment 

1951.3. (a) The property shall be deemed abandoned by the lessee 

within the meaning of Section 1951.2, and the lease shall terminate, on the 

16th day after the effective date of written notice given by the lessor to 

the lessee unless the lessee, not later than 15 days after the effective date 

of the notice, communicates to the lessor his intent not to abandon the 

property. Notice may be given under this section only where the rent has 

been due and unpaid for at least 20 consecutive days and the lessor reason­

ably believes that the lessee has abandoned the property. 

(b) The effective date of the notice is the date when it is delivered 

to the lessee personally or three days after the day it is deposited in the 

mail addressed to the lessee at his last known address. "Last known address" 

means all addresses where, to the knowledge of the lessor, the lessee reason­

ably might be expectsd to be located at the time the notice is given. 

(c) The notice shall be signed by the lessor or his agent and shall 

state the substance of the following: 

"This notice is given pursuant to Section 1951.3 of the Civil Code with 

respect to the property leased by you at . • • • . • • • . . . 
(state location of property by address or other sufficient description). 
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§ 1951.3 

"The undersigned believes that the rent on this property has been due 

and unpaid' for 20 consecutive days and that the property has been abandoned 

by you. 

"The property will be deemed abandoned and the lease ,rill terminate 

on the 16th day after the effective date of this notice unless, not later 

than 15 days after the effective date of the notice, you communicate to 

.. . .. . . .. .. .. . .. . . .. . .. . .. . . .. .. ... ..... (in sert name, 

address, and telephone number of the person signing the notice) your intent 

not to abandon the property. 

"The effective date of' this notice is the date when it is delivered to 

you personally or, if mailed, three days after the day it was deposited in 

the mail." 

(d) Abandonment does not take place within the meaning of this section 

where the lessee p~oves either of the following: 

(1) At the time the notice was given, the rent was not due and unpaid 

for 20 consecutive days. 

(2) At the time the notice was given, the lessor did not reasonably 

believe that the lessee had abandoned the property. The fact that the lessor 

knew that the lessee left personal property on the leased real property does 

not, of itself, justify a finding that the lessor did not reasonably believe 

that the lessee had abandoned the property. 

(e) Nothing in this section precludes the lessor or the lessee from 

otherwise proving that the property has been abandoned by the lessee within 

the meaning of Section 1951.2. 

Comment. Section 1951.3 provides a method to establish that leased 

real property has been abandoned within the meaning of Section 1951.2. 
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§ 1951·3 

Under Section 1951.2, if the lessee breaches the lease and abandons the 

property, the tenancy is terminated and the lessor has a duty to mitigate 

the damages by making reasonable efforts to relet the premises. Compare 

Section 1951.4 (lease provision relieving lessor of duty to mitigate damages). 

The time when the tenancy terminates under Section 1951.2 also is important 

under Chapter 5 (commencing with Section 1963.10) which sets forth the 

lessor's rights and duties as to personal property remaining on the premises 

after temination of the tenancy. 

SubdiVision (a) provides a procedure by which the lessor can be assured 

that a lease has been terminated when the lessee is in default on the rent 

and it appears that he has abandoned the real property. When the lease has 

been so terminated, the lessor can dispose of any personal property remaining 

on the premises under Chapter 5 (commencing with Section 1963.10), prepare 

the property for a new tenant, and relet the property. The 20-day period 

during which the lessee must be in default on the rent, combined with the 

additional period (ordinarily 15 days) during which the lessee may communi­

cate to the lessor his intent not to abandon the property, assures that, for 

the normal tenancy calling for monthly payments, at least two rent due dates 

must pass before abandonment and termination of the lease can occur under 

this statute. If the lessor wishes faster action, or if the breach does not 

involve a failure to pay rent, the lessor may use the unlawful detainer 

remedy. See Code Civ. Proc. § 1161 et seq. Even though the lessee fails to 

pay the rent due, the lease does not terminate under Section 1951.3 if the 

lessee not later than 15 days after the effective date of the notice makes 

known to the lessor his intent not to abandon the leased property. The notice 

provided by this section may be given at the same time or in combination with 
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§ 1951·3 

the notice provided by Sections 1963.40 and 1963.50 concerning the disposi­

tion of abaondoned personal property. See Section 1963.80. 

Subdivision (b) provides for the effective date of the notice from which 

the l5-day period is counted, and follows the federal rule allowing three 

additional days where notice requiring some act is mailed. See Fed. R. Civ. 

P. 6(e). If notice is given by mail, it should be sent to all addresses where 

the lessor knows the lessee might be reached whether at a residence or a 

place of business. 

If the lessee challenges the termination of the lease, the lessor has 

the burden o~ proving that the notice contained the information required by 

subdivision (c) and was given in compliance with subdivision (b). Where the 

lessor proves these matters, under subdivision (d) the lessee can show that 

he has not abandoned the property only if he can prove either (1) that rent 

was not due and unpaid for 20 consecutive days when notice was given or (2) 

that the lessor did not reasonably believe that the lessee had abandoned the 

real property. The burden of proof on these two matters is placed on the 

lessee so that the lessor will be able to proceed to relet the property with 

confidence that the abandonment and termination will not later be set aside. 

Subdivision (d)(2) is designed to eliminate a possible problem with 

regard to the facts that may overcome a lessor's reasonable belief that the 

property has been abandoned. Since many lessees who abandon the real property 

leave personal property on the premises, the mere fact that the lessor knows 

that the lessee has done so should not, by itself, be held to estsblish that 

the lessor acted unreasonably. \rhere the personal property left by the 

lessee appears to be of little value, it ordinarily would be reasonable for 

the lessor to conclude that the personal property was abandoned by the lessee. 
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§ 1951. 3 

On the other hand, where the personal property is of substantial value and 

it appears that the lessee is the mmer, these facts would be significant 

evidence that the lessee has not abandoned the leased property. While sub­

division (d)(2) precludes a finding that there has been no abandonment based 

solely on the fact that personal property of the lessee remains on the leased 

property, the subdivision does not preclude this fact from being taken into 

account along tiith other facts in determining whether the leased real property 

was abandoned. 

Abandonment within the meaning of Section 1951.2 occurs only where the 

lessee in fact intends to abandon the real property. Thus, absent the pro­

cedure provided by this section, whether the lessee has abandoned the property 

and the lease has terminated under S~ction 1951.2 depends upon a subjective 

standard--the lessee's intent--which is insufficient iD most cases to guide 

the parties. See Recommendation Relating to Landlord-Tenant Relations, 11 

Cal. L. Revision Comm'n Reports 000 (1973). Although this section provides 

a means by which the lessor may easily establish whether the real property 

has been abandoned, it does not preclude either party from otherwise proving 

that fact. See subdivision (e). 

-17-



II. DISPOSrrIOIi OF PERSONAL Pl'lOl'ERtl REKUlfDfG ()If 

PREMISES AT TEBMINATIOli OF ~IfCY 

An act to add Cbapter 5 (eOllllleneing with Section 1963.10) to Title 5 of 

Part 4 of Division 3 of, ~r..d. to repeal Section 1862 of, the Civil 

Code, and to amend Section 1174 of the Code of Civil Procedure, 

relating to abandoned peroonal P~z:2.:. 

The people of the State of oa1iforniado enact as follows: 

Civil Code § 1862 (repealed) 

Seet10n 1. Section 1862 of the Civil Code 111 repealed. 

Iii? W);uwwrer en!' *mm'" USSPOtb21Js wl'itw; boy; hurdle, 
baggage or other personal property has heretofore cOme, or 
shall hereafter come jnln the poosession of the keeper of allY 
hotel, inn, or any boal'diug or lodging house, furnished apart· 
ment house or bungalow court Jlnd has remained or sball reo 
main unclaimed for tho period of six montbs, sucb keeper may 
proceed to sell the same at public auction, and out of the 
proceed. of sucb sale may retain the charges for storage, if 
any, and the expenses of ad verlising and sale tl,oreol;, 

But no such sale shan be made until the expiration of four 
weeks from the first Eublication of notice "f such sale in a 
newspaper publisht'd in or nearest the- (tity\ tov..-n, village, or 
place in which said hotel, iuu, boarding or lodgiug' honse, 
furni.hed apartment house or bungalow court is ,ituated, Said 
notice shall be publisher! once a w"ek. for four sllcro;;,;;ye weeks, 
in some newspaper, daily 0: \",eeidy, Of gt>IH~l"n1 (·ir(~n1ation, 
and shall contain a d~st'riptif)n of f1Uf'111I'unk. r,-;\i'prtuag, vaH.set 

box, bundle, bag-gag-c , Or ot}ll~r pl!rstmal propl'l'l y a:~ Hear ,Elf; 

may be; the name of the owner, if known; nil.' Ili;)l1l(' ~Hld .ad~ 
dress of sueb keeper; the address of the pia"" ",ht're, ,ud1 
trunk, carpetbag, Wtli~c, bnx, bundle, ha~g.j;"Lg'e., 01' other per­
sonal property is stored; and the time and plat'c of sale; 

And tbe .'pemes incurred for adverti,ing' shall be 'It lien 
upo" s,,('h properly in a ratable proportion. "ccording to the 
va1ue of such pil"(cl'- of property, or thing, or article sold; 

And in case any bulan('e arising from SlIt·h ~le shall not be 
olaimed by tho riglMul owuer within aIle week from the day, 
of sale, Ihe ,am" ,ball be paid into the trea,ury of the connty 
in which .sneh saJC' took pluce; ,fUld if the .':iame be not claimed 
by ih~ owner theroof, or his legal representatives, witbin OJle 
yell. tJHJ' IlfhlF; [!h l lilm., rllMli :9w puitJ- iI!' : 0'0 g-Olli"al i'lRd 

sf sfti e1 881:ud35 

ALL 

III 

S'l'RlKEOt1l' 

CCIIIIIII!Dt. Section 1862 1s superseded by Civll Code Section 1963.10 

et seq. 
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Civil Code §§ 1963.10-1963.90 (added) 

Sec. 2. Chapter 5 (commencing with Section 1963.10) is added to Title 5 

of Part 4 of Division 3 of the Civil Code, to read: 

Chapter 5. Disposition of Personal Property Remaining on 

Premises at Termination of Tenancy 

§ 1963.10. Definitions 

1963.10. As used in this chapter: 

(a) "Item of personal property" means any article of personal property, 

including any trunk, valise, box, or other container which, because it is 

locked, fastened, or tied, deters immediate access to the contents thereof, 

but does not include a motor vehicle disposed of pursuant to Article 2 (com­

mencing with Section 22700) or Article 3 (commencing with Section 22850) of 

Chapter 10 of Division 11 of the Vehicle Code. 

(b) "Landlord" means any operator, keeper, lessor, or sublessor of any 

furnished or unfurnished premises for hire, or his agent or successor in 

interest. 

(c) "Owner" means any person other than the landlord having any right, 

title, or interest in an item of personal property. 

(d) "Premises" includes any common areas associated therewith. 

(e) "Reasonable knowledge" or "reasonable belief" means the actual 

knowledge or belief a prudent person would have without making an investiga­

tion (including any investigation of public records) except that, where the 

landlord has specific information indicating that such an investigation would 

more probably than not reveal pertinent information and the cost of such an 

investigation would be reasonable in relation to the probable value of the 

item of personal property involved, "reasonable knowledge" or "reasonable 

-19-



belief" includes the actual kncwledge or belief a prudent person ;JQuld have 

if such an investigation were made. 

(f) "Tenant" means any paying guest, lessee, or sublessee of any 

premises for hire. 

Cow~ent. Section 1963.10 defines various terms used in this chapter. 

Subdivision (a) defines "item of personal property" to provide in effect 

that a locked, fastened, or tied container need not be opened by a landlord 

who wishes to dispose of it. Thus, a locked trunk may be described as such 

without a listing of its contents in the notice given the tenant under 

Sections 1963.40 and 1963.50. Former Civil Code Section 1862 permitted dispo­

sition of a container without opening it even if the container was not 

secured. 

Subdivisions (b) and (f) define "landlord" and "tenant" broadly so as 

to extend coverage of this chapter to all types of rental property whether 

commercial or residential, furnished or unfurnished. This chapter provides 

a means for all landlords, regardless of the nature of the premises, to 

dispose of personal property left on the premises after termination of the 

tenancy. Former Civil Code Section 1862 provided relief only for those land­

lords who owned or managed furnished residential facilities. Other landlords 

had no statutory coverage except in unlawful detainer cases under Code of 

Civil Procedure Section 1174. 

Subdivision (c) defines "owner" to include not only a tenant having a 

right, title, or interest in the personal property but also other persons, 

including those having a leasehold, possessory, or security interest. This 

broad definition permits a landlord to use the procedures provided in this 

chapter to dispose of property left behind even though, as is often the case, 
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he does not know for certain whether the property actually belonged to the 

former tenant or to someone else. 

Subdivision (d) makes clear that "premises" includes common areas--such 

as storage rooms or garages--where personal property may be left when the 

tenant leaves. 

Subdivision (e) establishes a general standard for the landlord's "reason­

able knowledge" or "reasonable belief" as used in Section 1963.30 concerning 

whether an item of personal property is lost and in Sections 1963.40 and 

1963.50 regarding ownership of the item of personal property. This definition 

has the effect under Sections 1963.40(d) and 1963.50(d) of requiring an 

investigation into the ownership of an item of personal property only where 

the landlord has specific information which would lead him to believe an 

investigation would probably reveal another or a different owner and the cost 

of the investigation would be reasonable in relation to the probable vslue of 

the item. See Sections 1963.40(d) and 1963.50(d) and Comments. Hence, for 

example, if a valuable item of furniture or a typewriter is left in an . 

pffice, the landlord is not required to consult public rec6rds to determine 

whether there is a security interest in the property or to call local rental 

or leasing companies unless, for example, he has specific information indicat­

ing that the tenant may not be the owner, such as a prior statement of the 

tenant that the property is rented or a label on the property indicating a 

person other than the tenant may be the owner. The mere fact that the property 

left on the premises is valuable is not sufficient to put a burden of investi­

gation on the landlord. It should be noted that the title taken at a sale of 

property under Section 1963.50 is a function of other law and, for example, 

is not affected by the failure of the landlord to discover a security interest 

in the personal property. Hence, a perfected security interest is good against 
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§ 1963.10 

a purchaser of equipment, but not against a buyer of inventory in the ordinary 

course of business. Com. Code §§ 9201, 9301, 9307. See Warren, Priorities, 

in 3 california Commercial Law §§ 4.18-4.21 at 170-175 (cal. Cont. Ed. Bar 

1966). 
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§ 1963.20 

§ 1963.20. Right of tenant to remove his personal property 

1963.20. (a) Notwithstanding any provision to the contrary in a rentsl 

agreement between the landlord and the tenant, the tenant has the right during 

the tenancy and upon termination thereof to remove his personal property from 

the premises whether or not he is indebted to the landlord. 

(b) Nothing in this section precludes the landlord and the tenant from 

providing in a rental agreement any of the following: 

(1) A provision for an otherwise valid security interest in favor of 

the landlord. 

(2) A provision that improvements and alterations of the leasehold 

and personal property affixed to the premises shall not be removed. 

Comment. Subdivision (a) of Section 1963.20 is intended to protect 

tenants from onerous contract provisions designed to deprive them of their 

property without a court determination, often in contradiction to statutes 

which exempt certain personal property from levy and execution. It is unlikely, 

in most situations, that such self-help clauses would be enforced by California 

courts. See Jordan v. Talbot, 55 CaL2d 597, 361 P. 2d 20, 12 caL llptr. 488 

(1961). However, few tenants have the time, money, and will to engage in a 

court contest. By making clear that Buch provisions are invalid, subdivision 

(a) should deter landlords from including or relying on such provisions in 

their rentsl agreements. 

Subdivision (b)(l) makes clear that Section 1963.20 does not limit the 

right of the landlord to enforce a security interest such as one created pur­

suant to the Commercial Code. Subdivision (b)(2) makes clear tha~where there 

is a specific provision in the rental agreement (typically a commercial lease) 

that improvements, alterations, or affixed personal property are not to be 
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§ 1963.20 

removed, the right of the tenant to remove his property from the premises 

is inapplicable. The right of the tenant to remove personal property does not 

excuse any violation of, or preclude enforcement of, other provisions of the 

rental agreement, such as, for example, that the tenant keep a business open 

and operating on the premises. 
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§ 1963.30 •. General requirements for preservation of property 

1963.30. If, after the tenancy has te:nninated and the premises have 

been vacated by the tenant, the landlord finds that personal property of 

which the landlord is not an owner remains on the premises, the landlord 

shall dispose of such property as follows; 

(a) If the landlord reasonably believes an item of personal property to -, 

have been lost, it shall be disposed of pursuant to Article 1 (commencing with 

Section 2080) of Chapter 4 of Title 6 of Part 4 of Division 3 of the Civil 

Code. For the purposes of this chapter, if the appropriate police or 

sheriff's department refuses to accept an item of personal property, it shall 

be disposed of under subdivision (b). 

(b) Except for personal property disposed of under subdivision (a), 

each item of personal property remaining on the premises shall be stored by 

the landlord in a place of safekeeping until either of the following occurs; 

(1) The tenant or a person reasonably believed by the landlord to be the 

owner pays the landlord the reasonable cost of storage and takes possession 

of the property. 

(2) The property is disposed of pursuant to Section 1963.40 or 1963.50. 

Comment. Section 1963.30 limits the scope of this chapter to the situa­

tion where (1) the tenancy has been terminated, (2) the tenant has left the 

premises, and (3) the landlord makes no claim on the personal property. The 

requirement that the tenancy be terminated is obvious; a landlord has no 

need or right to dispose of the tenant's property while the tenancy continues. 

See Civil Code § 1951.3 (method of declaring abandonment of real property). 

The requirement that the premises has been vacated by the tenant is intended 

to avoid conflict with the statutory provision dealing with unlawful detainer. 
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§ 1963.30 

See Code Civ. Proc. § 1161 et seq; The requirement that the landlord not have 

an ownership interest in the property is necessary to avoid any conflict with 

the landlord's claim that the property is his or that he has a valid statutory 

lien (including a security interest) on the item. See Civil Code § l86la. If 

the landlord proceeds under this chapter, he necessarily gives up any lien or 

other claim of ownership of the personal property involved. 

Subdivision (a) provides that items of personal property lost on the 

premises shall be treated like any other lost items pursuant to the proviSions 

concerning lost property. Civil Code § 2080 et seq. See also Section 1963.10(e) 

(defining "reasonable belief"). All owners who lose property should be able 

to rely on the lost property laws. The last sentence of subdivision (a) 

eliminates any uncertainty which would otherwise arise if the police or sheriff's 

department disagreed with a landlord as to whether an item of personal property 

was lost or was knowingly abandoned. 

Subdivision (b) sets forth the general obligation of the landlord con­

cerning disposition of property which is not lost. Paragraph (1) provides that 

the landlord is to release the property when the tenant or a person reasonably 

believed to be the owrer pays the reasonable costs of storage. This provision 

has the effect of avoiding any necessity on the part of the landlord to deter­

mine whether the tenant is in fact the owner. The landlord is protected if he 

gives possession of the property to either the tenant or the""owner." See 

Sections 1963.40(c) and 1963.50(c). The manner of determining reasonable costs 

is provided in Section 1963.70. 

-26-



§ 1963·40 

§ 1963.40. Disposition of property valued at less than $100 

1963.40. If the landlord reasonably believes that the total resale value 

of all the personal property (excluding items of personal property disposed of 

under subdivision (a) of Section 1963.30) does not exceed $100, such property 

may be disposed of as follows: 

(a) The landlord shall give written notice to the tenant and any other 

person the landlord reasonably believes may be the owner of an item of per-

sonal property. The notice shall contain all of the following: 

(1) The name of the tenant and the address of the premises. 

(2) A general description of each item of personal property and the 

address where each item of personal property currently is stored. Miscel-

laneous items of personal property may be described in the aggregate. 

(3) A statement of the landlord's belief that the total resale value of 

all the personal property does not exceed $100. 

(4) The name of each person, if any, other than the tenant, who the 

landlord reasonably believes is an owner of any item of personal property, 

specifying the item. 

(5) A statement in substance as follows: "If you fail to pay the land-

lord the reasonable cost of storage and take possession of the personal proper-

ty not later than 15 days after the effective date of the notice, you waive 

all rights to the property and the landlord may dispose of the property in any 

manner he desire." 

(6) A statement in substance as follows: "The effective date of this 

notice is: (1) if delivered personally, the date delivered, or (2) if de-

livered by mail, three days after the day the notice was deposited in the 

mail. 

(7) The name and address of the landlord and, if different, the address 

where the tenant or the owner may pay the reasonable cost of storage and take 

possession of the personal property. 
-27-



§ 1963.40 

(b) If the tenant or a person reasonably believed by the landlord to be 

the mmer fails to pay the landlord the reasonable cost of storage and take 

possession of the personal property not later than 15 days after the effective 

date of the notice, the landlord may dispose of the personal property in any 

manner. 

(c) The landlord is not liable to a tenant or an owner to whom notice 

was given pursuant to subdivision (a) with regard to the disposition of per­

sonal property under this section where such tenant or owner fails to pay the 

reasonable cost of storage and take possession of the property within the time 

allowed by subdivision (b). 

(d) If personal property is disposed of in accordance with subdivision 

(b) but no notice was given to the owner pursuant to subdivision (a), the 

landlord is not liable unless the owner proves either of the following: 

(1) The landlord was unreasonable in declaring that the total resale 

value of all the personal property (excluding items of personal property dis­

posed of under subdivision (a) of Section 1963.3) did not exceed $100. 

(2) Prior to disposing of the personal property, the landlord knew or 

reasonably should have known that such owner had an interest in the personal 

property and also that the landlord knew or should have known upon reasonable 

investigation the address of such owner. 

(e) If both the tenant and any other person claiming to be the owner 

make conflicting claims against the landlord concerning an item of personal 

property, the landlord is not liable to the owner if he gives such item to 

the tenant. 

Comment. Section 1963.40 permits sumwBry disposition of property appear­

ing to be worth less than $100. The costs of storage and sale of goods worth 
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less than $100 are too high to require a formal disposition as provided in 

Section 1963.50. The $100 limit applies to the total value of all property 

subject to Section 1963.30(b). If the total exceeds $lOo, the landlord may 

proceed only under Section 1963.50. 

Subdivision (a) sets forth the contents of the notice to be given to the 

tenant and to any other person, if known, who owns any item of personal property. 

See Section 1963.10(e)(defining "reasonable belief"). Under the definition 

of "item of personal property" in Section 1963.10(a), locked containers may be 

described as such in the notice and need not be opened for the purpose of 

describing their contents. 

Subdivision (b) provides that, unless the tenant or the owner appears 

within 15 days from the effective date of the notice, the landlord may dispose 

of the property in any mam1er. This includes keeping it for his own use. 

Except. as provided in subdivisions (c) lind (d), the landlord may keep or dip­

pose of the property free of any liability. See Section 1963.60.(effective 

date of notice). The l5-day period is deliberately short to protect the land­

lord's interest in removing and disposing of property of little or no value. 

In the vast majority of cases, the owner does not care about the property and 

will never claim it. The manner of determining reasonable costs is provided 

in Section 1963.70. 

Subdivision (c) prevents persons actually receiving notice from contesting 

the disposition of the property. The landlord who has proper:y followed the 

procedures provided is not liable for damages, for the return of the property, 

or in any other manner. 

Subdivision (d) covers the situation where the landlord is U11Sware that 

a person other than the tenant owns the property. In such a case, the land­

lord is not liable if he acts reasonably. The burden is placed on the owner 

-29-



to prove unreasonableness in order to protect landlords against unfoubded 

claims of conversion. The requirement tbat the landlord make a reasonable 

determination as to the value of the property protects owners who did not 

receive notice from being unfairly deprived of valuable property. Al~ land­

lord who is in doubt as to value should follow the procedure set forth in 

Section 1963.50 which better protects the owner's economic :!.nterests. 

It should be noted that, under the definition of "reasonable knowledge" 

or "reasonable belief" in Section 1963.1O(e), the landlord is not required to 

make any investi~tion concerning the existence of additional owners unless he 

bas.specific information which indicates that such an investi~tion would 

probably be fruitful and the cost of the investigation is reasonable in relation 

to the probable value of the property. However, under subdivision (d) of Sec­

tion 1963.40, the landlord is required to make a reasonable investigation con­

cerning the address of a known owner. 

Subdivision (e) protects the landlord from liability arising from conflict­

ing claims to property. The landlord may protect himself by turning the 

property over to the tenant, -thus avoiding the necessity of deciding who is 

the rightful owner and suffering the consequences of an incorrect decision. 
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§ 1963.50. General provisions for disposition 

1963.50. The landlord may dispose of personal property not described 

in subdivision (a) of Section 1963.30 as follows: 

(a) The landlord shall give notice to the tenant and any other person 

the landlord reasonably believes may be the owner. of an item of personal 

property. The notice shall be in "riting and shall contain all of the 

follwing: 

(1) The name of the tenant and the address of the premises. 

(2) A general description of each item of personal property and the 

address where each item of personal property is currently stored. Miscellane­

ous items of personal property may be described in the aggregate. 

(3) The name of each person, if any, other than the tenant, who the 

landlord reasonably believes is an owner of any item of personal property, 

specifying the item. 

(4) A statement in substance as follows: "If you fail to pay the land­

lord the reasonable cost of storage of the personal property and take posses­

sion of the same not later than 15 days after the effective date of the notice, 

such property will be sold at public sale and the proceeds, less the landlord's 

reasonable costs for storage, advertising, and sale, will be paid into the 

treasury of the county where the sale took place. Thereafter you ;,ill have 

one year from the date it was paid to the county within which to claim the 

proceeds by making application to the county treasurer or oth~r official 

designated by the county." 

(5) A statement in substance as follows: "The effective date of this 

notice is (1) if delivered personally, the date delivered, or (2) if delivered 

by mail, three days after the day the notice was deposited in the rna i1." 
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(6) The name and address of the landlord and, if different, the address 

where the tenant or the owner may pay the reasonable cost of storage and take 

possession of the personal property. 

(b) If the tenant or a person reasonably believed by the landlord to 

be the owner fails to pay the landlord the reasonable cost of storage and take 

possession of the property not later than 15 days after the effective date of 

the notice, the property shall be sold at public sale by competetive bidding. 

The sale shall be held at the place where the property is stored after at 

least five days' notice of the time and place has been given by publication 

once in a newspaper of general circulation published in the county where the 

sale is to be held. Notice of the public sale shall not be given before the 

expiration of the 15-day period after the effective date of the notice. After 

deduction of the costs of storage, advertising, and sale, any balance of the 

proceeds of the sale which has not been claimed by the tenant or a person 

reasonably believed by the landlord to be the owner shall be paid into the 

treasury of the county in which the ssle took place not later than 30 days 

after the date of sale. The owner may claim the balance within one year from 

the date of payment to the county by making application to the county treasurer 

or other official designated by the county. The treasurer or other person 

designated by the county shall decide conflicting claims as to the ownership 

of the balance or any portion thereof. The county shall not be liable to 

other claimants upon payment of the balance. 

(c) The landlord is not liable to a tenant or an owner to whom notice 

was given pursuant to subdivision (a) with regard to the disposition of per­

sonal property under this section. 

(d) If personal property is disposed of in accordance with subdivision 
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(b) but no notice was given to the owner pursuant to subdivision (a), the 

landlord is not liable unless the owner proves that, prior to disposing of 

the personal property, the landlord knew or reasonably should have known that 

such owner had an interest in the personal property and also that the land­

lord knew or should have known upon reasonable investigation the address of 

such owner. 

(e) If both the tenant and any other person claiming to be the owner 

make conflicting claims against the landlord for either an item of personal 

property or the balance of the proceeds of the sale of such item, the land­

lord is not liable to the owner if he gives such item or proceeds thereof to 

the tenant. 

Comment. Section 1963.50 is the basic provision governing disposition of 

property and is an alternative to Section 1963.40 in situations where the per­

sonal property does not appear to exceed $100 in resale value. 

Subdivision (a) sets forth the contents of the notice to be given to the 

tenant and to any other person, if known, who owns any item of personal proper­

ty. See Section 1963.10(e)(defining "reasonable belief"). Under the defini­

tion of "item of personal property" in Section 1963.10(a), locked containers 

and the like may be described as such in the notice and need not be .. opened 

for the purpose of describing their contents. 

Subdivision (b) provides for sale of the property if it remains unclaimed 

for 15 days after the effective date of the notice. See Section 1963.60 (ef­

fective date of notice). The underlying assumption is that property left on the 

premises by a defaulting tenant (other than lost property, as determined by 

the appropriate police or sheriff's office) which the tenant or the owner does 

not claim after due notice is property which he does not want. Therefore, 
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his interests can be protected adequately without undue burden on the land-

lord by allowing the property to be sold after a short 15-day storage period. 

The balance of the proceeds of the sale, after deducting the costs of stor-

age, advertising, and sale, are then turned over to the county. The manner 

of determining reasonable costs is provided in Section 1963.70. The owner, 

including a tenant-owner, has one year within which to claim the balance. 

Insofar as Section 1963.50 requires payment to the county subject to the 

claim of the owner, it retains the substance of former Civil Code Section 

1862. The last two sentences of subdivision (b) are designed to protect the 

county in the event there are conflicting claims to the money. 

Subdivisions (c) and (d) protect from liability a landlord who reasonably 

follows the provisions of subdivisions (a) and (b). Any person who receives 

notice is precluded from contesting the disposition of the property. The 

landlord who has properly followed the procedures of this section is not 

liable for damages, for return of the property, or in any other manner. 

Under subdivision (d), the burden of showing unreasonableness is placed on 

the owner-. It should be noted that, under the definition of "reasonable know-

ledge" or "reasonable belief" in Section 1963.1O(e), the landlord is not re-

quired to make any investigation concerning the existence of additional owners 

unless he has specific information which indicates that such an investigation 

would probably be fruitful and the cost of the investigation would be reason-

able in relation to the probable value of the property. However, under sub-

division (d) of Section 1963.50, the landlord is required to make a reason-

able investigation concerning the address of a known owner. 

Subdivision (e) protects the landlord from liability arising from con-

flicting claims to property or the proceeds of a sale of property. The land-

lord may protect himself by turning property or proceeds over to the tenant, 

thus avoiding the necessity of deciding who is the rightful owner and suffer-

ing the consequences of an incorrect decision. 
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§ 1963.60. Effective date of notice 

1963.60. The effective date of a notice given under Section 1963.40 

or 1963.50 is the date when it is delivered to the person to be notified 

personally or three days after the day it is deposited in the mail addressed 

to the person to be notified at his last known address. "Last known address" 

shall include all addresses where to the knowledge ot'.·theJlilndlord the person 

to be notified might be located. 

Comment. Section 1963.6c is similar to subdivision (b) of Section 1951.3. 
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§ 1963.70. Reasonable costs 

1963.70. (a) Reasonable costs required to be paid by Sections 1963.30, 

1963.40, and 1963.50 shall be assessed in the following manner: 

(1) Where a tenant claims property or the proceeds of sale from the 

landlord, such tenant may be required to pay the reasonable costs of storage 

and, where applicable, of advertising and sale, for all the personal property 

remaining on the premises at the termination of the tenancy which are un­

paid at the time the claim is made. 

(2) Where an owner other than the tenant claims property or the proceeds 

of sale from the landlord, such owner may be required to pay the reasonable 

costs of storage and, where applicable, of advertising and sale, for only the 

property in which he claims an interest. 

(b) In determining the reasonable costs to be assessed under subdivision 

(a), the landlord shall not charge more than one person for the same costs 

of storage, advertising, and sale. 

(c) If the landlord stores the personal property on the premises, the 

cost of storage shall be the fair rental value of the storage premises for 

the term of the storage. 

Comment. Section 1963.70, providing for the manner of determining 

reasonable costs for storage, advertising, and sale, follows the principle 

that the tenant is primarily responsible and so should pay the reasonable 

costs incurred in the disposition of all the property which was left on the 

premises after the termination of his tenancy. However, the owner of personal 

property who is not himself a tenant should not have to pay the costs incurred 

in the disposition of any abandoned property other than the property he is 

claiming. Since the landlord cannot be sure that other owners will claim their 
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property, where the tenant appears firsLhe may be required to pay the reason­

able costs for all the property, even that which is known to belong to another 

owner. Of course, under subdivision (b), the landlord may not then charge the 

owner for these same costs should he later appear and make his ·clliim. 

Subdivision (c) is similar to the provision of Code of Civil Procedure 

Section 1174. As to the remedy of the tenant where the landlord requires an 

excessive amount for storage costs, see the discussion in Gray v. Whitmore, 

17 Cal. App. 3d 1, 24-25, 94 Cal. Rptr. 904, 917z918; (1971.). 

-37-



§ 1963.80. Combining notice concerning abandoned personal property with notice 
concerning abandonment of leased real property 

1963.80. A notice given under Section 1963.40 or 1963.50 may, but need 

not, be given at the same time as a notice under Section 1951.3. If the 

notices are so given, the notices may, but need not, be combined in one 

notice that contains all the information required by the sections under which 

notice is given. 

Comment. Section 1963.80 makes clear that the notice concerning the 

disposition of abandoned personal property under this chapter may be given 

at the same time as the notice provided for in Section 1951.3 concerning the 

abandonment of the leased real property by a lessee. Cf. Code elv. Proc. § 1174. 
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§ 1963.90. other statutes not displaced 

1963.90. Nothing in this chapter affects the disposition of personal 

property abandoned on types of premises governed by other statutes. 

Comment. Section 1963.90 makes an exception to the coverage of this 

chapter where there is a statute specifically governing the disposition of 

personal property left on particular types of premises. See, e.g., provi­

sions governing disposition of abandoned and unclaimed personal property in 

safe deposit boxes (Fin. Code § 1650 et seq., Code Civ. Froc. § 1514,(in 

hospitals (Civil Code § 1862.5), and in warehouses (Civil Code § 2081 et seq.). 

See also Code Civ. Froc. § 1520 (unclaimed personal property held in ordinary 

course of holder's business), Civil Code § 2080.8 (unclaimed property in pos­

session of University of California), and 2080.9 (unclaimed, lost, or abandoned 

property in possession of any state college). 
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Code of Civil Procedure § 1174 (amended). Unlawful detainer proceedings 

Sec. 3. Section 1174 of the Code of Civil Procedure is amended 
to read: 

1174. hl:;:J 
r . 
'. If upon the trial, the verdict of the jary, or, if the case be tried 

without a ju;'Y, the findings of the court be in favor of the plaintiff 
and against the dMenclant, juu,,'111cnt shall be entered for the restitu­
tion of the premises; Rnd jf the proceedings be for an unlawful de­
tainer a~ter negiect, or failure to perform the conditions or covenants 
of the lease or agreement under which the property is held, or after 
defmtlt in the payment of rent, the judgment shall also declare the 
forfeiture of such lease or agreement if the notice required by Sec­
tion 1161 of the code states the election of the landlord to declare the 
forfeiture thereof, but if such notice does not so state such election, 
the lease or agreement shall not be forfeited. 

ill,) .. 
C The jury or the court, if the proceedings be tried without a jury, 

shall also assess the damages occasioned to the plaintiff by any forci­
ble entry, or by any forcible OJ' unlawful detainer, alleged In the rom­
·plaint and proved on tile trial, and find the amount of any rent due, 
if the alleged unlawful detainer be after default in the payment of 
rent. If the dMendant i, found guilty of fOl'Cible ('ntry, or forcible or 
unlawful detainer, and malice is shown, the plaintiff may be awarded 
either damages and rent found due or punitive damages in an amount 
which does not exceed three times the amount of damages and rent 
found due. The trier 'of fact shall determine whether damages and 
I'l'nl found due or punitive damages shall be awarded, and judgment 
shall be entered accordingly. 

ill .. rwh2 the proceeding is for an unlawful detainer after default 
in the Payment of rent, and the lease or agreement under Which the 
rent is payable has not by its terms expilwl, and the notice required 
by Section 1161 has not staled the election of the landlord t<J declare 
the forfeiture thereof, the court may, and, if the lease or agreement is 
in writing, is for a term of more than one year, and does not contilin a 
forfeiture clause, shall Ol'del' that execution upon the judgment shall 
not be issued until the ('xph'alian of five days after the entry of the 
judgment, within which time the tenant, or any subtenant, 01' any 
mortgagee of the term, or any othel' party interested in its continu­
ance, may pay into the court, for the landlord, the amount found due 
as rent, with interest thereon, and the amount of the damages found· 
by the jUl'Y or the court for the unlawful detainer, and the costs of 
the proceedings, and thereupon the judgm('nt shall be satisfied and 
the tenant be restOl'Cd to his estate. 

But if payment as here provided be not made within five days, 
the judgment may be enrol'ced for its full amount, and for the pos­
session of the premises. In all other cases the judgment may be en­
forced immediately. 
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(d) A plaintiff, having obtained a writ Of restitution of the premises 

pursuant to an action for unla>Tful detainer, shall be entitled to have the 

premises restored to him by officers charged with the enforcement Of such 

writs. Promptly upon payment of reasonable costs of service, the enforcing 

officer shall serve or post a copy of the writ in the same manner as upon 

levy of writ of attachment pursuant to subdivision 1 of Section 542 ef-~B!S 

eeae In addition, where the copy is posted on the property, another copy 

of the writ shall thereafter be mailed to the defendant at his pusiness or 

residence address last known the the plaintiff or his attorney or, if no such 

address is know~, at the premises. The writ of restitution of the premises 

shall include a statement that personal property remaining on the premises at 

the time of its restitution to the plaintiff will be sold or otherwise disposed 

of in accordance with Section 1174 of the Code of Civil Procedure unless the 

defendant or the owner .pays the plaintiff the reasonable cost of storage and 

takes possession of the personal property not later than 15 days after the 

time the premises are restored to the plaintiff. If the tenant does not vacate 

the premises within five days from the date of service, or, if the copy of the 

writ is posted, within five days from the date of mailing of the additional 

notice, the enforcing officer shall remove the tenant from the premises and 

place the plaintiff in possession thereof. It shall be the duty of the party 

delivering the writ to the officer for execution to furnish the information 

required by the officer to comply with this section. 

1!l All geeas;-eRa~~e~s-e~personalproperty ef-~Be-~eRaR~ of which 

the plaintiff is not an owner remaining on the premises at the time of its 

restitution to the plaintiff shall be stored by the plaintiff in a place of 

safekeeping for a period of 3Q 15 days and may be redeemed by the tenant 
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or a person reasonably believed by the plaintiff to be the owner upon payment 

of reasonable costs incurred by the plaintiff in providing such storage aaa 

~ke-dHagmea~-FeRaeFea-~a-favaF-af-~ae-~la~a~~ff,-~ae~Ha~ag-eas~s. P~aiB~iff 

meY1-if-ae-se-e~ee~S1-s~aFe-sHea-geaasl-eaa~~e~s-eF-~eFSeaa~-~Fe~eF~y-ef-~ae 

~eH8B~-eB-~ae-~Femises1-aBa-~ae-ees~s-ef-s~eFege-ia-sHea-ease-saa~~--~e-~ae 

faiF-FeB~a~-va~He-ef-~ae-~Fem~ses-feF-~ae-~eFM-ef-s~eFage,--Aa-iaveH~eFY-Saa~~ 

ee-meae-ef-a~~-geeas;-eaa~te~s-eF-~Fseaa~-~Fe~e~y-~eft-eH-tBe-~FemiBeS-~FieF 

te-its-Femeva~-aHa-B~eFege-eF-s~eFage-eB-tBe-~Femises~--SHea-~BveBteFy-saa~~ 

eitaeF-ee-maae-eY-~Be-eBfeFeiBg-effieeF-eF-saa~~-Be-veFifiea-iB-wF~tiag-ey-aim, 

~e-eafeFeiHg-effieeF-saa~~-~e-eBti~~ea-~e-Bis-eeB~s-iB-~Fe~Fiag-eF-veFifyiBg 

sHek-~BVeRteFY' 

{B-tBe-eveBt-~Be-~FS~e~y-se-ae~a-is-Ret-Feeevea-witaiB-39-aays,-B~eB 

~Fe~eFtY-Baa~~-Be-aeemea-aBaBaeBea-aBa-mey-ee-se~a-at-a-~e~!e-saie-ey 

eem~et!t!ve-e!aaiag,-te 

(f) After the property has been held for 15 days as required by subdivi­

sion (e), it shall be disposed of as follows: 

(1) If the plaintiff reasonably believes an item of personal property 

to have been lost, it shall be disposed of pursuant to Article 1 (commencing 

with Section 2080) of Chapter 4 of Title 6 of Part 4 of Division 3 of the 

Civil Code. If the appropriate police of sheriff's department refuses to 

accept an item of personal property, it shall be deemed not to have been lost. 

(2) If the plaintiff reasonably believes that the total resale value of 

all personal property not disposed of under paragraph (1) does not exceed $100, 

such property may be disposed of in any manner. 

(3) Any personal property not disposed of under paragraph (1) may be sold 

at public sale by competitive bidding. The sale shall be held at the place 
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where the property is stored, after notice of the time and place of such sale 

has been given at least five days before the date of such sale by publication 

once in a newspaper of general circulation published in the county in which 

the sale is tc be held. Notice of the public sale may not be given me~e-*kaB 

#ive-iays prior to the expiration of the 3Q 12 days during which the property 

is to be held in storage. Ail-meBey-~eaiisea-f~m-tae-Baie-ef-BHea-~~8eBai 

~~e~e~tY-Bkail-ee-HBea-te-~y-tae-@eBts-e#-tBe-~laiatiff-iB-ste~iBg-asa-sell­

~ag-BHea-~~e~e¥ty;-asa-aay-ealaaee-tae¥eef-BBall-ee-a~~liea-ia-~ymeat-e# 

~iaiBt~ff~B-rlHagmeBt;-iBeiHaiag-eestB~--ABy-¥ematBiag-ealaaee-Bkail-ee-~e­

tH¥aea-te-tae-aefeaaaBt. After deduction of the costs of storage, advertising, 

and sale, any balance of the proceeds of the sale which has not been claimed 

by the defendant or owner of the property sold shall b~1d ~nto the t~easury of 

the county in which the sale took place not later than 30 days after the date 

of sale. The owner may claim the halance within one year from the date of 

payment to the county by making application to the county treasurer.or other 

official designated by the county. The treasurer or other person designated 

by the county shall decide conflicting claims as to the ownership.of -the 

balance or any portion thereof. The county shall not be liable to other claim­

ants upon payment of the balance. 

(4) If the plaintiff reasonably believes that a person other than the 

tenant is an owner of an item of personal property, notice shall be given such 

owner and such property shall be disposed of pursuant to Section 1963.40 or 

1963.50 of the Civil Code. The notice shall be effective at the time provided 

in Section 1963.60 of the Civil Code. 

(g) Reasonable costs required to be paid by subdivisions (e) and (f) 

shall be assessed in the manner provided by Section 1963.70 of the Civil Code. 
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(h) For the purposes of this section, the terms "item of personal 

property," "owner," and "premises~ shall have the same meanings as pro­

vided in Section 1963.10 of the Civil Code, and the term"reasonable be­

lief"sha11 have the same meaning aa provided in Section 1963.70 of the 

Civil Code. vTherever in Sections 1963.10, 1963.40, 1963.50, and 1963.60 

of the Civil Code the terms "landlord" and "tenant" appear, for the pur­

poses of this section they are interchangeable with "plaintiff" and 

"defendant" respectively. 

Comment. Section 1174 is amended to conform generally to the provisions 

of Civil Code Section 1963.10 et seq. relating to disposition of property 

abandoned on leased premises. See Civil Code § 1963.10 et seq. and Comments. 

The proviSion that permitted the plaintiff to apply the balance of the pro­

ceeds of sale to his judgment has been deleted because it was held unconsti­

tutional in Gray v. Whitmore, 17 Cal. App.3d 1, 94 Cal. Rptr. 904 (1971) 

(cited with approval in Love. v. Keays, 6 Cal.3d 339, 491 P.2d 395, 98 Cal. 

Rptr. 811 (1971». As to the remedies of the defendant where the landlord 

assesses an excessive amount for storage costs, see Gray v. Whitmore, 17 Cal. 

App·3d 1, 24-25, 94 Cal. Rptr. 904, 9l7-9~8 (1971). 
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III. IlUiK!i5PJiR' S AID LAJDLORD' S L.'lDS 

An Act to amend Section 1861& of, and to repeal. Section 1861 of, the Civil 

Code, relating to liens. 

The ;people of the State of CeJ.ifornia do enact as follOW's: 

Civil Code § 1861 (repealed) 

Section 1. Section 1861 of the Civil Code is repealed. 

111'0] Mute! JJ.1ottt! ivv boprdjpf;thD'hO ,)Vd 'od[li'lM'hQ'}iO 

k""per, sha1J haw a lien upon the baggAge and other property 
b"longinj! to or 11~~nn;V undf·r tile ~ontrol of their ~lle~ts. board· 
ers. tt"lUtII1~, or lodW-rs wllif'h 1mty be in s,lwh hntt"l. motel. inn, 
Dr boarding- or lnoj.!inr! hou~ for fh~ propp}' eh~rgtls duE" from 
sur.b gUf'~ts, hnardrrs. trU.mt:i. or lodgt"rs, for th.pir IH'r-ommoda~ 
tion. bOard Hnd lodging ~tIld room rf"nt t And surh {lxtras as are 
furni,hed at II",ir rpq\",,,t, and for "II mOMY pilid fur or ad· 
vaneNl to SUf'h gUf"st!O:. hmtrdflMl. tpnants. or Inrl~rs. fIlul for 
thp ('o~h of rnfOl't'ing slwh liNt. with the- right to the- JWfOfirssion 
of surh bHg2Hr!I' .and otnt'r propt'rty until sneh r-hargPR and 
mont?'y,., ~rt' paitl : and un l~'!o,"S ~l1(·h ('h ... r~l"("s Rnd mon{'Ys FlhaH be 
paid withiu fiO da.,·."! from ttlif' tim£' Whfl!1 th~ samf' bt"C"(lfin' due-. 
said hntpl. mnh·1. inn. bHardin~dlOmw or lodginghou8e krrpE'T 
may .r;;;f"11 ~lid b.lgog'rllo!f:' and proprrty at puhlie. aUt·tion to the 
hi~ht~st hicldpl". flUff g'i\'iug- lJOtiC'f" of ~u{'h sale by pub1iNlticn 
of 8 notil'i~ l'rmtHi,tiuJ!' th4-' nanH" of the dt-biuI'. the amount duf', 
a br(f·f rlt's('ription fit' thf' pl'olwrt:v to ht' sold. and the timp. Rnd 
pT8(~~ of su('h ~d.p. pnNoimwj tu ~!'f'tiOll 60fi-l nf tlw OO\,f"rnmf"nt 
Coril" iu tlH~ rnunt,\' in whil·h ~:Ii~~ hnt'~l. motf'l inn. boarding. 
housp nr lrn·1!!it1!.!'holl~l~ i~ :-;itUH1f'd and HIJo;Q h~· mailing. at trust 
fiftf'~'11 .(].;.) dil~'~ h.-forE' <.:U(·rl ~Hlr. ;:J r~Opy nf slwh llllti{'(' all~ 
cll·f·~~{·d to ~mr·h g-:H'st. lrtwrof'r, tl'lIl1nt_ Of Imll-,.l1'r at 'lis post 
offir'l~ IIrldrt'ss. if knoWll .• 1l1d jf Hot known. ~nl'll notif'4-' shan b(~ 
Hddl"t"!-iS04)d to slwh :l!HI~!-it. hnal"ch1 r. tc\lWllt. (r~' Iwl;.t(,f Olt thp pbr-f' 
wlH"rr' I'!lI·h hot,,!. PHOfr·l. ilm, hnArdin-srhoHsfl or Inrl!!in~houS!~ 
i~ sitnah'd; ,IUri .rlftt·r sHti~f.dn~ ~nl'll lif'11 nut of tilt· 111'Ot'I'fldR 
of !)ut'h wIt:'" tOIZt'tller wit h allY rt'.n&Oll.H ble (·o~ts that may have 
bf'(ltl in,~urred iu enforcing' suiu lien. the l'PM.idut' of said pro· 
CII!'f'ris of 8111f', if HUY. !ih'lll upon dl'manii madE.> within six 
month", afte-l" Silt·" ~(dt'. bp. pairl hy ~aid hot~l. motd. inn. board· 
inghous~ or looJ;iughuuse- kt~t'"pf'r to !o;,w1n glll~t, borlit:'r. trnanL 
or lodgt.>I' j nIHl if not dt>lWmth·d within six months frl)lU the. 
dHt~ of such sale. snrh f!·sidu{· !'ooliull hE' paill into tIlt' treas.ury 
of Ihe county in which "\11'11 ,.1e took 1'1""": and if the ,sme 
be nol clnimed bl' the owner thereuf. or his le[<81 repre .. nta. 
tiVE'S, within on~ Yfat therr?Plfter. the saUl!;" shall be paid into 
the gellerol fund of said count~·; and ,ad, '81e .1\811 be R per-

. petu.l bar to "By "<tion agllin,t said hotel. motel. inn. board· 
inghouse or lodginghouse keeper fur the reoo"er;.· of such bag­
gage or property or of the value thereuf, or for ftny damages 
growing out of the failure of sueh guo·.t. boarder. tOMnl, or 
lodger to receive such bal<gage. Or property: prQ,·ided. how· 
eVer. that if an;.' b"~~lIge or property becominll aubj •• t to the 
lien .herein provided lor do •• not belong to the "",eat. lodger. 
teMHt, 9' \UUlFali'f \""'8 ilol@wFr"d: HII? glllliJ'IPil fir iRa",1lhQ'A'88W 
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---f"PCnred tllirebr et the time Whe>l SIlC" ebU'tgttS 'or indebted 
ne,s was incurred, alld .if the hotel. motel, inn. boarding or 
lodginl( house keeper entitled to ,uch lien re('';ves Ilotice of 
sueh fact at any time before the '!lle of such bagg8~e or prop­
erty hereunder. then, and' in thnt ennt. such bagll"Re and 
property which i •• ubject to said lien and d;d not belonR to 
said guest, boariler. tenant. or lodger.! the time when such 
charge. or indebtedness wa. incurred ,h.1l not b. aubje.! 
to sale in the manner hereinbefore provided. but such baggage 
and property may be sold in the manner provided by the 
Code of Civil Procedu", for the .. 10 "f, property under a writ 
of execution. to satisf~' a jud"ment obtAined in auy action 
brought to recover the Mid ch.rges or indebtedness, 

In order to enforce the lie" provided for in this section, a 
motel. hutel. inn. hoftrdill:;rh(Juse. And lodgiugllOuFie keeper s.hall 
bave the ri~ht to enter pt'"cenbly the premises used by his 
gue.t. boorder. lndger. or ten ani in snch hotel. motei, inn. 
boardinghouse. or lodginghun .. witl.uut liability to such gnest. 

. tenant, boarder, or lmlgef for ('oD\-ersion. trfspaslI;j" or forcible 
entry. An entry sh.ll be "onsiMrod peacpable wnen aecom­
pli.hed with a key or ptl!<Skey or through an unlocked door 
during the hou .. between sunrise and sunset. 

This section doe. not apply to: 
1. Any musical instrumentaf any kind or ll.scription which 

i. used by the owner ther",,{ to eMn ,,11 or a part of hi. living, 
a A liy "osthpt;iI cr or'bopedj·· oppljanc 8 per,gpg l1y llP?d 

\, a l!ptEI'. 'h8ftPtlt'P. tp)UlRt. R'P lUQ@'er 

§ l.861 

ALL 

STRlKEOUr 

C(lJIIIIent. Section 1861 18 superseded by Section ,l.86la al e.mended. 

See Section 186la and COIIIII8nt. Section 1861 bal nat been retained because 

it val held unconstitutiolllll in r.:l.1m v. Jonel, 315 F. Supp. 109 (I.D. cal. 

1970). 

(1971). 

See also Gray v. Whitmore, 17 .cal.App.3d 1, 94 cal. Rptr. 904 



§ 186la 

Civil Code § 186la (amended) 

Sec. 2. Section 186la of the Civil Code is amended to read: 

l86la. 1!2 Keepers of furnished and unfurnished apartment houses, apart-

ments, cottages, 8l' bungalow courts , hotels, motels, inns, boardinghouses, and 

lodginghouses shall have a lien upon the baggage and other property of value \. 

belonging to their tenants or guests, and upon all the right, title and interest 

of their tenants or guests in and to all property in the possession of such 

8P-BWBgalew-eelU"i on BUch premises., for the proper charges due from such 

tenants or guests, for their accommodation, rent, services, meals, and such 

extras as are furnished at their request, and for all moneys expended for 

them, at their request, and for the costs of enforcing such lien. 

1El Such lien may be enforced only after final judgment in an action 

brought to recover such charges or moneys. During the pendency of the pro­

ceeding, the plaintiff may take possession of such baggage and property upon 

an order issued by the court, where it appears to the satisfaction of the 

court from an affidavit filed by or on behalf of the plaintiff that the plain­

tiff 1 s claim is probably valid and that the baggage or property is about to be 

destroyed, substantially devalued, or remOll'ed from the premises. Ten days 

written notice of the hearing on the motion for such order shall be served on 

the defendant and shall inform the defendant that he may file affidavits on 

his behalf and present testimony in his behalf and that if he fails to appear 

the plaintiff will apply to the court for such order. The plaintiff shall 

file an undertaking with good and sufficient sureties, to be apprOll'ed by the 

court, in such sum as may be fixed by the court. Upon such order, the plaintiff 
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shall have the right to enter peaceably the ~~Risaea-a~aFtseB~-aeWBey-a~~­

meB~r-ee~~age1-8P-8WBgalew-eeWPt premises used by his guest or tenant without 

liability to such guest or tenant, including any possible claim of liability 

for conversion, trespass, or forcible entry. The plaintiff shall have the 

same duties and liabilities as a depository for hire as to property which he 

takes into his possession. An entry shall be considered peaceable when 

accomplished with a key or passkey or through an unlocked door during the hours 

between sunrise and sunset. 

(c) Unless the judgment shall be paid within 30 days from the date when 

it becomes final, the plaintiff may sell the baggage and property, at public 

auction to the highest bidder, after giving notice of such sale by publication 

of a notice containing the name of the debtor, the amount due, a brief descrip­

tion of the property to be sold, and the time and place of such sale, pursuant 

to Section 9Q94 6061 of the Government Code in the county in which ssia 

a~~meB~-aewee7-a~~meB~7-ee~~age;-eF-8WBg81ew-eeWPt-iB the premises are situated, 

and after by mailing, at least 15 days prior to the date of sale, a copy of 

such notice addressed to such tenant or guest at his residence or other known 

address, and if not known, such notice shall be addressed to such tenant or 

guest at the place where B~ea-a~~B~-aewae7-a~~aeB~7-ee~~ager-eF-8~alew 

e8WF~-iB the premises are situated; and, after satisfying such lien out of the pro­

ceeds of such sale, together with any reasonable costs, that may have been 

incurred in enforcing said lien, the residue of aaia ~ proceeds of sale, if 

any, which has not been claimed by such tenant or guest shall, IqIEIR-aelll8Ba-lII8ae 

wi~BiB-s!H-mEIR~ae-af*eF-s~ek-Bale1-8e-~aia-~e-swea-~eBBB~-8F-~ee~7-BBa-if-B~ 

aemaaaea within six-meB~aB 30 days from the date of such sale, sSia-pesiaQer 
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~;-aHY;-BBB!! be paid into the treasury of the county in which such sale took 

place; and if the same be not claimed by the owner thereof, or his legal repre­

sentative within one year thereafter,by making application to the treasurer 

or other official designated by the county" it shall be paid into the general 

fund of the county; and such sale shall be a perpetual bar to any action against 

said keeper for the recovery of such baggage or property, or of the value there­

of, or for any damages, grOWing out of the failure of such tenant or guest to 

receive such baggage or property. 

131 When the baggage and property are not in the possession of the keeper 

as provided herein, s~eB the lien provided for in this section shall be enforced 

only by writ of execution. 

ep-a-memgep-ef-BiB-fam!!Y-WBe-ie-peeiQ!Bg-wi~B-BtE~ 

+9+--~a91e-aaQ-ki~eBes-f~Ri~ypeT-iBsl~-sR8-pefpi8epa~9PT-waeaiH8 

fQ+--A!!-a~AeP-Be~ae!Q1-~a9!e-ep-a~~eBeH-~Bi~~e-Ba*-eKppsee!y-msH­

*ieseQ-iH-fSPagPafB-fe+7-iHel~iHg-9~*-Ba~-!imi*eQ-*a-paQiaS7-~s!evisi8R-Ba~e7 



§ 186la 

se-m~ek-el-aey-8~ek-aF~ie~e8-a8-mey-&e-FeaSeaa&ly-swSlieieRt-~e-QatiQfy-tae 

~ieR-~peviQeQ-lep-9y-tki8-see~ieRt-aea-pFeviQeQ-I~~kePT-~Sat-8~k-~ieR 

(e) The lien provided by this section shall be secondary to the claim 

of any prior bona fide holder of a chattel mortgage on and the rights of a 

conditional seller of such articles, other than the tenant or guest. 

i!l Any property which is exempt from attachment or execution under the 

provisions of the Code of Civil Procedure shall not be subject to the lien 

provided for in this section. 

Comment. Section 1861a has been amended to extend its provisicns 

to keepers of hotels, motels, inns, boardinghouses, and lodginghouses. 

Former Section 1861 provided a lien for such keepers, but this lien was held 

unconstitutional in Klim v. Jones, 315 F. Supp. 109 (N.D. Cal. 1970) since 

there are no provisions for a hearing prior to imposition of the lien or 

for exemption of property exempt from attachment. See also 

Gray v. Whitmore, 17 CaL App.3d I, 94 CaL Rptr. 904 (1971). The amendment 

of Section 1861a standardizes the proviSions for all keepers whether they 

are innkeepers, motel keepers, or apartment keepers. A provision requiring 

the court to determine the probable validity of the plaintiff's claim has been 

added to satisfy constitutional objections. Cf. Randone v. Appellate Dep't, 

5 Cal·3d 536, 488 P.2d 13, 96 Cal. Rptr. 709 (1971); Blair v. Pitches6, 5 Cal.3d 

258, 486 P.2d 1242, 96 CaL Rptr. 42 (1971). The duplicative listing of exemp­

tions from execution has been eliminated as unnecessary since the last sentence 

of Section 186la incorporates all exemptions from attachment and execution. 

See Code eiv. Froc. §§ 537.3 and 690.1 et seq. The former requirement that 

the plaintiff publish notice four times has been reduced to one publication; 
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and the requirement of former law that the plaintiff hold the residue of 

the proceeds from sale for six months has been changed to require the 

plaintiff to turn over the remaining proceeds to the county within 30 days. 

These changes conform Section 1861a to the provisions of Civil Code Section 

1963.50. 
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DISPOSITIOi, OF PROPERTY LEFT :;Y TBNANT 
AFTER l'i:amr;IATIOil OF TENAilCY 

Jack H. Friedenthal* 

1. "ature of the Problem ---
A. In General 

After termination of a tenancy, the landlord or his agent enters the 

premises to preRire for a new tenant frequently to find that the prior 

1 
tenant has left behind some items of personal property. l!ore often 

than not, the items left on the premises appear to be little more than 

junk although on occasion they may seem to have some resale value 

on the open market. In some situations, the goods appear valuable only to 

the departed tenant as, for example, when the property consists of personal 

papers, prescription medicines, or family photographs. 

In the l~rge ~jority of situations, the landlord, ~fter futile ut-

tempts to find the departed tenant and have him remove the goods, only 

wishes to dispose of the property in a speedy, ineltpenSi ve manner. tihich 

will not result in any risk of future liability for conversion. In a few 

cases, where the goods have commercial value, and the tenant left owing money 

to the landlord, the latter may seek to appropriate the goods to his own use 

in payment of the tenant's obligations. In this regard, it should be noted 

that under Section 1951.2 of the Civil Code a tenancy terminates when the 

tenant abandons his leasehold interest. It is quite common for a tenant 

* The author tiishes to acknowlede,e the contribution of Hs. "athy Thomas, 
a 1972 graduate of the Stanford Law School, who did much of the basic 
research upon which this study is based. 

1. Throughout the study, staten·,ents are nmde regarding the general nature 
of the problem, the usual value of goods involved, and the normal atti­
tudes and acts of landlords and tenants. Specific authorities are not 
cited for these assertions. Some are self-evident, others have been 
verified in numerous conversations with persons who have first-hand 
knot~ledge of landlord-tenant problems. 
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who is behind in rental payments to abandon the leasehold and leave behind 

furniture and other personal items. 

B. Practical and Theoretical Considerations 

A landlord is in business, whether he rents only the other side of 

the duplex apartment in which he lives or a commercial building with many 

thousands of square feet. Therefore, he deplores the nuisance and cost of 

dealing with goods left behind. Occupancy by a new tenant may be delayed, 

storage may be expensive, particularly if outside commercial facilities 

must be arranged, and there is always the danger of a lawsuit by an owner 

whose goods are lost, destroyed, or damaged. A public sale of the goods 

involves some investment of time plus the cost for publication of notice. 

Even if the property is thrown away, there may be some expense for removal 

when large items are involved. Since in most cases the goods have little or 

no commercial value, the landlord himself will ultimately be stuck with all 

of the bills. 

From the point of view of a former tenant who either cannot be located 

or who, after being contacted, fails to remove his property, there is rarely 

any concern regarding the disposition of his goods. Only on the rarest of 

occasions will such a tenant appear on the scene to claim his property, but 

the fear of such a situation causes landlords considerable consternation in 

the absence of a law clearly delineating their rights and obligations. Un­

fortunately, no such law exists in California. There are a number of spe­

cific provisions covering some, but hardly all, situations where goods are 

left behind and, taken as a whole together with applicable rules of common 

law, they present a confusing, if not inconsistent, tangle of regulations 

which tend to exacerbate, rather than allay, the landlords' fears. 
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The primary question that must be answered before drafting a statute 

governing the disposition of property left behind after a tenancy has ter­

minated is the extent to which the tenant or the landlord should bear the 

costs and any risks that may he involved. One possibility is to decid~ 

that the lsndlord, as a businessman, should be totally responsible. If goods 

are left behind. he should keep them safe for the owner, who mayor may not 

be the tenant and, if the landlord disposes of them, he does so at his peril, 

at least until the statute of limitations for conversion lapses. There would 

be several difficulties with such a rule. First, it would subject the land­

lord to the whims of former tenants without sufficient economic or social 

justification; the landlord is not a warehouseman and should not be required 

to become one involuntarily and without specific compensation. Second. it 

would be economically wasteful. A landlord should not be required to store 

worthless goods; yet that would certainly be the result in most cases. The 

costs of such unnecessary storage would be passed off in many cases in the 

form of higher rent. especially since the landlord will know that in the vast 

number of cases these costs will never be recouped. Third, the rule could 

work a serious and undue hardship on a landlord who operates only one or two 

small rental units. Such a landlord often cannot pass off expenses in the 

form of higher rent since he operates in a different market structure than 

does a landlord with many units. If the small operator is unlucky enough to 

be burdened with substantial personal property left by one or two ex-tenants 

in a single year, he could suffer serious financial loss. Such a landlord is 

less likely to have space available for on-site storage; hence, he is more 

likely to have to buy spsce or to throw the goods away and tske a chance on a 

subsequent lswsuit. Finally. the landlord is in an inferior position to the 

tenant in determining who actually owns the property and whether it is or is 

not valuable. especially with regard to an item having no value on the open 
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market, such as a family heirloom. The landlord would face an insurmountable 

obstacle in determining whether to store or'discard such items. 

A second possibility is to place the responsibility for the goods 

solely on the tenant, thuB permitting the landlord to appropriate or throw 

away anything left on the premises without incurring any obligation to the 

tenant or other owner whatsoever. This rule, too, has its drawbacks. First, 

it may be economically \tasteful if items of substantial value are junked. 

Second, it would provide an undeserved windfall for the landlord who keeps 

such items for himself. Third, tenants do leave items behind, especially 

lost items, in circumstances where the cost of handling to the landlord who 

finds them, at least for a short period, is overbalanced by the value to 

the owner. Surely, the landlord should have some duty to notify an owner 

whose whereabouts are known that he is about to lose his goods. 

The third, and obviously most satisfactory, possibility 15 to distribute 

the burdens between the parties, minimizing the landlord's costs by affording 

only basic protection to the tenant. The regulations must be geared to the 

vast majority of situations where the tenant has left the goods behind be-

cause he does not care about· them and not to. the odd case where the tenant 

returns to make a claim for them. 

II. The Current Law Regarding Disposition 
of Lost £! Abandoned Property 

A. In General 

Unless a landlord is covered by one of the specific statutes governing 

disposition of property in particular situations, he will find no law govern-

ing what he can do with the property, only t~hat he cannot do. If he throws 

at~ay the tenant's property or destroys it or appropriates it to his own use, 

the landlord ~1ill be liable for conversion unless he can show that the tenant 
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actually intended to, and did, abandon the property. It is not enough that 

2 the landlord reasonably believ~d the property was sbandoned. The risk may 

be greater than the landlord realizes because the measure of damages is not 

the resale value of the goods but their value to the olmer. 3 Nevertheless, 

in the vast majority of cases, the property will have little or no resale 

value and the landlord will junk it, hoping that it was in fact abandoned. 

The landlord will take this risk because he has no realistic alternative. 

He may store the goods in a warehouse, but initially he will have to bear 

the costs of such storage, knowing the chance for recoupment from the owner 

4 5 is remote. He may sue the owner for trespass, but, even if the owner can 

be found and served, the expenses of litigation are not likely to be justi-

fied by the judgment even in those cases where it is collectible. And in 

the meantime, the landlord still has to deal with the property. 

If the rental agreement contains a specific clause permitting the 

landlord to dispose of the property, he may feel somewhat more secure in 

junking it. However, in most cases where the tenant leaves property be-

hind, there is only a month-to-month tenancy based on an oral agreement. 

And even if such a written clause exists, there will be doubt as to its 

6 validity. Self-help measures written into a lease prepared by the land-

lord, which permit him to interfere with the tenant's leasehold and per­
~)W-(!.i-n'-'!M , 

sonalty without a prior court order, are likely to be held 1oaeebstitntieas1, 

2. See Note, The Unclaimed Personal Property Problem; ! Legislative 
pJ:oposal, 19 Stan. L. Rev. 619-620 (1967), and cases cited therein. 

3. See id. at 620. 

4. See id. at 621. 

5. See id. at 621-622. 

6. See Jordan v. Talbot, 55 Cal.2d 597. 604-605, 361 P.2d 20, 
12 Cal. Rptr. 488, (1961) (dictum). 
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Even legislative remedies, such as foreclosure of a landlord's lien, attach­

ment, and replevin~ are now held invalid if allowed on an ex parte basis 

prior to a hearing on the merits. 7 

B. Current Statutory Provisions 

At present, there a;e a number of statutes governing lost or abandoned 

property in specific situations. They are arbitrsry in their coverage and 

inconsistent in their requirements. As a whole, they do not provide an over-

all solution to the problems in a msjority of cases. 

The ststute with the widest coversge is Section 18628 of the Civil Code 

7 •. See Fuentes v. Shevin, 407 U.S. 67 (1972); Blair v. Pitchess. 5 Cal.3d 
258, 486 P.2d 1242, 96 Cal. Rptr. 42 (1971); Klim v. Jones, 315 F. Supp. 
109 (N.D. Cal. 1970). 

8. Section 1862 provides: 
1862. \Vhenever any truuk, carpt'lba.g, vuli:ie, box, bundle, 

baggage or other personal property has heretofore come, or 
shall hereafter come illto the possession of j he keeper of any 
hotel, innl or any bmu'ding or l~,dging hom.;(~, furnished npart~ 
ment hou!ie or bungalow cotlrt and ha~ remained. or shalt re· 
main ullctaim{'d for tll(, period of six mOllths, such kCI..'lJ€r may 
proceed to sell the 5ame at public ulIdion, and out of the 
procee-ds of such sale may retain the charges for storagf, jf 
any, and the expenses of ad\'l~rtising and sale tllfreofj 

nut no SlIth ,ale .hall he made until th" cxpirntiou of four 
weeks from the fir~t pubHcntioll of noliec of sueh :sale in a 
newspaper published iu (Ir nearest the (·ity, 1o\\'tl~ yillal?(\ or 
place ill \\'hich !-:aid huLd, inn, lto,::udin;.!: 01' lo(]ging' hUllse, 
furni:-.hru apartment huu:~e or hnngalO\I,<' {'(lHrl is :;;iluated. Said 
notice shull be- puLlishcu Ol1f'(" a w(,t'k1 for four HU(:l'es~j\"e weeks,· 
in ~orne ncw5pnlwr~ dail.\' or 'vl~ekl.r, of g'l'ljr!n:l (~j1"('ulatirm, 
and &lwl1 (':ontnin u drsl:riptiol1 of ci"lt'h trunk, (:arpetbag, valise, 
box, hundle, iJa~~'nf!(\ Or other pel'SuJl;'tI prorwrty as fl{'ar as 
may be; the mune (If the (tW1H'r, if known; the name awl :u1-
dreli'S of :meh kel~per; (he nddl"I'':-:S ~)f the p1a('l~ whrl(' ::';ll~h 
trunk, carpC"tbng', valis{'t box, bundle, hag-~:lge, or other per­
sonal property i.-.; storeu j unu the time auJ phH"e or Soule; 

Anti the expenses incurr"d for auvertising shall be a lien 
upon foit1<'h proper!y in a ratable proportion, ftc(!oruing to the 
vallie of such pieo:.:-C' of prvl'Nty. or thing, or article sold; 

And in ~a5-e any b1tl~lIHX' ((rising from :-;Udl .sale shull not be 
claimed by t.he rightful O\\'Jl~r- \'rithill olle week from the day 
of ~.al(>, the loiame !-ihL1ll be paiJ iulo the treasury of the county 
in which fiudl sale took Jltal~c;, alll] if the :-;anj(~' he nvt claimed 
by the OWDrr Ulcreof, or hi:=;, legal reflreSE~ntHti\'(~s, within one 
'yl~al' tlil!l"('af1cl\ Iht' Stlfl:l~ ;:-;haH lJl' palll into tile v.elH~ral fund 
of said county. 
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which imposes three basic requirements for the disposition of unclaimed goods 

left in furnished lodgings (including furnished apartments): 

(1) The goods must be unclaimed for six months. 

(2) The landlord may then advertise the goods for sale by publication 

once a week for four consecutive weeks. The notice must contain 

a detailed description of each item and must give the name of the 

owner, if known. 

(3) The items may then be sold publicly. 

The scope and details of Section 1862 raise a number of important 

questions. First, and most important, is whether there should exist a spe-

cific provision for furnished apartments and no comparable provision for 

unfurnished apartments or commercial facilities. The most plausible justi-

fication for different treatment is that items left behind in furnished 

apartments sre likely to be limited in size·, number, and value. Such a 

distinction is irrelevant, however, since landlords in possession of bulky 

items or items of value are as much, if not more, in need of a disposition 

procedure as are those who hold smaller or less valuable items. Moreover, 

one cannot generalize as to the size or value of items left on unfurnished 

premises. It should be noted that Code of Civil Procedure Section 11749 

9. Section 1174 provides! 
1174_ If upa" the trial, the ,,"rdiet of. the jury, or, if the 

ca..''ie be trird without a jury, tllt" findings {)f Uw court be in 
ffivor of th" phdnt iif Hno ogainst t.he defendant, jud!illwnt 
.hal! be entered for the restitut iUl, of the premioN;; and if the 
proceedings b~ for all unlawful detainer after ner:lect, or 
failu,-c tn perform the conditions or eovpnanls of the 1~8se o~ 
agreement under which the pruperly i. held, or after default ill 
the payment of relit, the jud~rnellt shall Illso declare the for­
feiture of such lea .. or "gr.-,·mcnt if the notice required by 
Section HG} of the code "tutes the election of the Iand]".d to 
deelare the forfeiture thereof, hut if hueh notice do," not AO 
state.ueh election, the leR,e or agreen,,-nt .hall not be forf.iwd_ 

The jury or the court, if Ihe proceedings he tried without a 
jury, .hall also .,,"'"" the <lI1mRg"B oee.sioned t() the ptai.ntijf 
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provides a method for disposal of goods left by a tenant who has been ousted 

by ""y forcible entry, or by a"y forcible or unlawful detainer, 
alleged in the complaint and proved on the trial. and find the 
IUUOlln! of any rent (I\;e, if the .l1el(,-d unlawful detainer be 
after default in the payment of rent, If th" defendant is found 
guilty of forciblo entry, or forcible or unlawful d(,tainer, and 
malice i. shown, th~ plaintir. may be awarded either rlamages 
and rent found due Ot' punitive dumllf,!'f'S in an amount which 
does not ext('ed tbrr.c t.imes the amount of damages and rent 
found due. The trier of faet ,hail drterm ine whether damages 
and rcnt fonnd due or punitive damages 8.hall be awarded, and 
judgment shall be entered accordingly, . 

When the proceeding ig for 8n unlawful detainer dter de­
fault in the payment of tent, And t he lease or a!;reement under 
which the rent i6 pa.,·able h .. not by its terms expired, and the 
notice l'equired by Sect ion 1 Jlil 1"'$ not stated the election of 
the landlord to derlare the forfeiture thereof, the COllrt may, 
and, if the lease or agreement i, ill writing, is for a term of 
more than one year, and does not contain a forfeiture clause, 
shall order that • .xccutian upun the judgment shull not be 
iasucd until the expiration of flye days after the entry of the 
judgmeut, within which time the tenant, or any subtenant, 
or any mortgage.e of the term, or any other party interested 
In its continuance, may pay into the court, for the landlord, 
the amount fonnd duo as rent., ",Hh interest thereon, and the 
amount of the damages found by the jury or the court for 
the unlawful dotainer, and the eost, of the pro('('cdings, and 
thereupon the judgment shall be satisfied and the tenant be 
restored to hi8 estat.e. 

But if payment a. her~ provided be not made within five 
days, the jud~rurDt mny be enfor"ed for iis full alnount, and 
for the poss"""ion of tll(' premises. In all other cases the 
judgmcut may be enforced ilJuncdiately. 

A plaintiff, having ohtahled a writ o! restihltion of the 
premises pursuant to an actIOn lOT unlaw.tul detamcr, shall be 
entitled to hllve the prem,,"s restored to hIm hy officers charged 
with the enforcement of such writs. Promptly upon payment 
of reason.ble costs of "ervice, the enforcing offieer .hall serve 
or post a copy u~ the writ in the san~e .~nnner !-s up~n l~vr of 
writ of attachment pur",ant to sllbdlVl6l0n 101 Seohon u42 of 
this code. In "ddition, whcr~ the copy is pooted on the prop­
erty, unother COJlY of the writ. shall theTl'after be mailed to the 
defendant at hi> busin"ss or r"Sldenee address last known to 
the plaintiff or his attorney or, if no such address iS,known, ~t 
the promi,.s, If the t"nant does ,not \'ac~tc the premIses Wlthl~ 
five days from the date of "crvwe, or, If the ~~py of the wr~t 
is pooted, within five days from the date of mmlml( of the nddi­
tionalllotice the ~nfol'eing officer .hall remove the tenant from 
the prom is"'; anti place the !llaintiff in possession thereof. It 
shall he the duty of the party clolivering- ti,e writ to the officer 
for executioo to furni"h the information required by the officer 
to coruply ",ith this section, 

An goods, chattels or person.I, prop"r~y of the tlmant re­
mainhlg On the premises at the tllno of Ita restItutIOn to the 
plaintiff Rhall be stored hy the plaintiff in a place of safekeep­
ing for a period of 30 dny" and may be redeemed by th~ te,na';lt 
upon payment of reasonable costs .incurred hy the !,Ia~ntlff 1ll 
provirling sll-ch RtO!'Ogt" nnd th'~' J~wgl!l,cnt .rendered m favor of 
plaintiff, induding ,'osts, PJ.mt.tf may, .f he so elect., Btore 
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pursuant to a wrongful detainer judgment, whether the premises are furnished 

or unfurnished, commercial or residentisl. 

In 1961, Section 1862 was amended to delete the word "furnished," thus 

making it applicable to all apartment owners. In 1965. however,the word 

"furnished" was restored. The originsl change obviously wss deaigned to 

solve problems of unfurnished apartment owners which exist today. The sub-· 

sequent alteration apparently resulted from the fact that the requirements 

of the statute put the landlord in a worse, rather than a better, position 

primarily because of the six-month holding period. Without the statute, 

the landlord was often willing to take a chance by throwing away what ap-

peared to be worthless goods without incurring the costs of storage. Under 

the statute, the landlord who failed to keep or store the items for six 
• 

months not only would be made to look bad in an ordinary action for conver-

sion but might conceivably be held liable for punitive damages as a result 

of his willful violation of the statutory requirements. 

such ~oods, chattels or personal property of the tenant on the 
premise., and the costs of storage in su<!hcase .sh.ll be the fair 
rental value of the premises for the term of storage. An in­
ventory shall be made of all goods, ehattels or personal prop­
erty left on the premiseB prior to itB removal aud stora~ or 
storage on the premises. Such inventory shan either be made 
by tIle enforoinf!; officer or shall be verified in writing by him. 
The enforcing officer shall be entitled to his eosts in preparing 
or verifying sueh inwntory. 

Iu the evcnt the property so held is not removed within 30 
day., .ueh property shall he <loomed abandoned and nlay be 
sold at a public sale by competitive bidding, to be held fit 
the plMe where the property is stored, after notice of the t.ime 
and place of such sale has been ~ivcn at least five days befere. 
the date of sud\ sale by publie,,!ion once in a newsp~per of 
general .i, ... ulation publishl'd in the county in which the sale is 
to be held. Notice of the pub lie sale mill' not be ~iven more th~n 
five days pl'ior to-the ('xpiration of' the ao days during- which 
the prOPt'rty is to be hpld in RtOT<lgt'. A H money realized from 
tl,c sale of such personal pwwrly <hail be \"cd to pay the 
costs. of the plailititI' in !1tori.ng [WU ~:l'II1n~ ~n~h property. flnd 
any balan"" th,·reof shaIl be. 8pplie.1 in payrnollt of plaintilT'" 
judgm('nt, iH('lwlin~ {Iost~, Auy nmailling hnlallce shaH be 
returned to UIC defendant. 
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The six-month waiting period appears unreasonsbly long for items left 

either in furnished or unfurnished premises. Perhaps it made more sense in 

1876 uhen the statute was first. enacted, but modern c=unication facilities 

eliminate the necessity of such a lon~ wait, particularly when the costs of 

storage are unlikely to be recovered. Other provisions permitting disposi-

tion of unclaimed property ell have lesser waiting periods: goods. 

left by a tenant ousted after successful prosecution of an unlawful detainer 

10 action need be held only for 30 days: goods committed to a warehouseman, 

common carrier, or innkeeper for transportation or safekeeping need only be 

11 held 60 days before they can be solde 

local police may be disposed of after 90 

lost property 

12 days. 

turned over to the 

The notification provisions of Section 1862 also are subject to question. 

First, the statute contains no provision for notification other than by pub-

lication. Surely, if the owner's whereabouts are known to the landlord, 

direct notification is proper to protect the interests of the tenant and 

should be required. If the owner cannot be contacted, however, there seems 

little justification for requiring four separate publications of the notice 

of sale. Only one publication is required by other prOvisions governing 

13 lost or abandoned property. From a practical point of view, the expenses 

of multiple publication cannot be justified by the expected results. 

Sections 2080-2080.9 of the Civil Code, dealing with lost property over 

$10 in value, take an entirely different approach than does Section 1862. 

The only obligations of a finder who takes possession of lost property are 

10. See Code Civ. Proc. § 1174, set out in note 9 supra. 

11. Civil Code § 2081.1. 

12. Civil Code ~ 2080.3. 

13. Civil Code § 20nO.3; Code Civ. Proc. § 1174, set out in note 9 supra. 
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to notify the owner, if he is known, and to turn the property over to the 

police if the owner is not known or does not claim the goods. The burden then 

falls on the police to hold the goods, make proper notification. and dispose 

of the items. These provisions specifically exclude abandoned property; 

othen~ise, they could provide the final answer to the problem of how to 

dispose of items left behind by a former tenant. The reason that abandoned 

property is not included is that police departments have neither the room 

nor the- personnel to receive, guard, and care for large items of furniture, 

trunks, and the like. Lost property consists generally of small items which 

can more easily be stored. Even under current law, police have problems in 

finding storage for bicycles and similar items turned over to them for dis-

position. It should be noted that, in 1967, when the wrongful detainer act was 

amended to add provisions dealing with goods left behind by an ousted tenant, 

the original provision required the county to remove, store, and sell the 

goods. In 1968, this provision was changed to place these burdens on the 

landlord. The cost to the county of storing property left by tenants proved 

prohibitive and wasteful, especially since so many of the items were of little 

value and were never claimed. 

The lost property provisions would seem to apply to goods left on rental 

14 premises unknowingly and unintentionally. Sometimes, it is obvious that 

an item was lost as, for example, when a ring is located under a rug or in a 

heating duct. Other times, however, the matter is not so clear as, for exam-

pIe, when a ring is found in a dral1er of an abandoned desk. The landlord, 

then, is left to determine as best he can the reason why the owner failed to 

remove his property. There is, of course, a strong incentive for the land-

lord to find that the property was "lost d in order that the burden of dispo-

14. See People v. Stay, 19 Cal. App.3d 166, 96 Cal. Rptr. 651 (1971). 
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sition can be shifted to the. local police. However, if the police believe 

that the property was knowingly left behind, they may refuse to accept it. 

Insofar as operators of furnished apartments are concerned, the lost 

property laws appear inconsistent t,ith the "rolFisions of Section 1862. If 

property was obviously lost in a furnished apartment, it is not clear which 

set of regulations apply. If the landlord follows Section 1862 to the letter 

and does not directly notify the owner whose whereabouts are known or could 

be ascertained, the landlord may be guilty of theft because such notice is 

15 required under criminal provisions relating to lost property. If the 

owner cannot be found and the landlord turns the property over to the police, 

Hho dispose of it after 90 days, the landlord may be charged with conversion 

on the ground he failed to store it for six months. It seems obvious that a 

coherent statute is needed so that landlords may know what they are expected 

to do with the goods. 

Before composing such an omnibus statute, however, consideration must 

be given to a subtle problem arising from the fact that a landlord will not 

often know l1ith certainty \lho owns various items of property left behind in 

an apartment. Such items may have been borrowed or rented, or they may have 

been lost by a casual viSitor, or even left by an earlier tenant. Section 

1862 clearly encompasses all such items by using the word "owner," rather 

than "tenant," and by covering all items "which come into the possession' 

of the landlord. H01;ever, Section 1174> the unlawful detainer provision, 

talks only of "personal property of the tenant.,,16 Presumably. a landlord 

who follows the procedural details of Section 1174 to the letter in selling 

15. Penal Code ~ 485. See also People v. Stay. 19 Cal. App.3d 166, 96 Cal. 
Rptr. 651 (1971). 

16. See the text of Section 1174, set out in note 9 supra. 
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goods left on the premises may nevertheless be sued for conversion by a 

third person who proves that he, rather than the tenant, owned the goods. 

Bith respect to items lost by non-tenants, the import of the lost property 

law must again be considered. If individuals who lose property justifiably 

rely on the duty of a finder to turn such property over to the police, any 

statute which permits a different disposition of property found by a land­

lord may not only be unfair but invalid as a denial of equal protection of 

the laws or a deprivation of property without due process of law. The latter 

is a particular danger if notification is directed only to the ex-tenant. 

The final problem raised by the statutes is how the goods, or the pro­

ceeds of sale, are to be distributed if the owner does not appear. Currently, 

under Section 1862, the landlord may retain the costs of storage, advertising, 

and sale. Within one week from the date of sale, he must pay any excess 

amount into the county treasury. The money is held for one year and, if not 

claimed, is paid into the general fund of the county. The landlord is not 

permitted to keep any of the proceeds to offset rent or other amounts owed 

him by the tenant. 

There are several statutory provisions which do permit a landlord to 

assert s lien on a tenant's goods for unpaid rent, meals, or other services 

even if the property is still in the tenant's possession. The first of these 

provisions, Civil Code Section 1861, covers hotels, motels, inns, and board­

ing houses and permits the landlord to enter the rental premises to take pos­

session of the property and, after giving notice, to sell it and apply the 

proceeds to the tenant's debt if the debt remains unpaid for 60 days. This 

provision is patently unconstitutional under modern doctrine regarding pre­

trial remedies and has been so held by a three-judge federal district court 
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18 in Klim ~ Jones. It was held that the statute not only deprived tenants 

of property without due process of law by permitting goods to be taken by the 

landlord '''ithout any court hearing on the merits of the alleced debt, but it 

also violated the due process and, by implication, the equal protection 

clauses of the Constitution by allowinc the landlord, in effect, to levy 

19 
on goods that are otherwise exempted from execution. This latter point 

has been underscored by the recent California appellate court decision in 

20 
Gr~ ~ llliitmore which struck down that portion of the unlawful detainer 

statute allowing the landlord to retain out of the proceeds of the sale of 

tenant's goods amounts equal to the unpaid balance of his judgment in the 

unlawful detainer suit. Even though the tenant's obligation in Gray ,~as 

established by judgment, thus eliminating the first objection upheld in Klim, 

the Gray court, in accordance with the second point in Klim, found no justi-
• 

fication for permitting the landlord to keep the proceeds from the sale of 

items such as tenant's household furniture when other judgment creditors are 

prohibited from levying on such items by statute. 

The California Legislature obviously had these constitutional questions 

in mind when it amended Civil Code Section 1861a which provides landlords of 

apartments, both furnished and unfurnished, ~rlth a lien similar to that 

allowed in Section 1861. Honever. under Section 1861a as amended, the lien 

applies only to goods which are subject to execution and cannot be enforced 

until a final judgment in favor of the landlord has been entered. 

lfuatever the validity of the current lien provisions, it is clear that a 

atatute desiened to allo'1 a landlord, without going to court, to dispose of 

goods left after a tenancy has terminated cannot constitutionally permit the 

landlord to retain the goods or the proceeds as an offset to debts Ql;ed him 

lB. 315 F. Supp. 109, 118-124 (N.D. Cal. 1970). 

19. ld. at 123-124. 

20. 17 Cal. App.3d I, 94 Cal. ITptr. 904 (1971). 
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by the tenant. It is important to note, however, that the court in Gray ~ 

Hhitmore specifically upheld the landlord's right to retain the reasonable 

21 costs of the storage and sale of the goods theruselves. 

The decisions in Gray and Klim open to question the validity of Civil 

Code Section 2080.3, providing that, in the absence of an ordinance giving 

22 the proceeds to the county, if the owner fails within the prescribed period 

and after publication of notice to claim lost property deposited with the police, 

then upon payment of the costs of publication title vests in the finder. This 

provision, unlike those involved in Gray and Klim, does not operate to satisfy 

a judgment and is therefore not akin to an execution on exempt property. But, 

if Section 2080.3 is valid, it gives rise to an anomalous situation, for, if 

the landlord in Gray had decided that some of the property was lost, he could 

ultimately have been held to own it without any offset to his judgment against 

the tenant. And it would appear to follo~1 that title to any unclaimed proceeds. 

from a landlord's sale of the personal property, after having been held for an 

appropriate length of time, could be held to vest in the landlord as long as 

such proceeds did not operate to cancel the owner's outstanding obligations to 

the landlord. Thus, we would have a rare constitutional richt, one l<'hich would 

leave the person to be protected worse off than if the protection did not exist. 

The absurdity of the situation calls for a reexamination of both the Klim and 

Gray decisions t~hich erroneously equate execution on property in the hands of 

a debtor with disposition of property which the debtor, after due notice, hss 

failed to claim. 

Given the fact that Gray and KUru appear to state the law in California, 

however, the question is whether, in spite of the anolllaly, the proceeds ulti-

mately should go to the landlord. There are several factors favoring such a 

21. 17 Cal. App.3d at 23-25, 94 Cal. Rptr. at 

22. See Civil Code ~ 2080.4. 
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disposition. The landlord has suffered the aggravation of worryine about and 

handling the property, the unclaimed proceeds could be looked upon as justified 

compensation for such unliquidated expenses. Moreover, one could arGue that 

an owner of goods who leaves them on rented prel4ises and makes no claim 

thereafter should be presumed to have intended the goods to be a gift to 

the landlord. On the other hand, landlords should have every incentive to 

find the owner of such goods. Landlords who have a selfish interest in an 

owner's abandonment may hedge in their efforts to locate the owner. The 

situation differs from a lost property case in that there the police have an 

independent obligation to find the owner; it is not left solely to the finder 

who may ultimately benefit if the owner fails to appear. Furthermore, it will 

only be an accident if any proceeds over and above the costs of storage and 

sale are reasonably related to the landlord's unliquidated costs of handling 
• 

the property. Only if such proceeds could be set off against the owner's 

debts would disposition to the landlord make sense. Given current case law, 

the most that can be done to assist both the landlord and the owner in setting 

off the value of the property against debts owed the landlord is already con-

tained in the previously discussed Civil Code Section 1861a, which provides 

a landlord who has obtcined a judgment against a tenant with a lien on goods 

not exempt from execution. 

It is, of course, not enough merely to decide that the proceeds, if un-

claimed, will not ultimately be paid to the landlord: some specific disposi-

tion must be provided if the landlord is not to face years of uncertainty. 

For example, under the unlawful detainer laH, the proceeds of sale neither 

belong to the landlord nor are paid to the county. The statute simply pro-

vides that the landlord hold them for the tenant. How long they must be held 

is unclear--perhaps for seven years until the escheat law comes into effect. 
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Even then, there is some uncertainty because the applicable provision, Code 

of Civil Procedure Section 1520, permits escheat of property held or owing 

in the ordinary course of the holder's business. Arguably, a sale of a 

tenant's abandoned goods is not "ithin the ordinary course of a landlord's 

business. Such uncertainty is intolerable. The only solution which appears 

sensible is to require the landlord to turn the proceeds over to the county 

which must hold them for the owner for a finite period, after which the 

county becomes the owner. 

C: Determining the Date of Termination 
of an Abandoned Leasehold 

All of the prior discussion assumes that there is a specific date when 

the tenancy terminates and that thereafter, upon entry into the premises, the 

landlord discovers personal property left by the tenant. In many situations, 

however, the tenant disappears prior to the normal date of termination, leav-

ing his goods behind. Under Civil Code Section 1951.2, which became effective 

in 1971, once a tenant abandons the leasehold, his tenancy terminates and the 

landlord has a duty to try to relet the premises so as to mitigate the tenant's 

obligations for rent under the lease. Jlowever, the statute provides no method 

for determining when an abandonment has occurred and the common law concepts 

are deceptively simple and unsatisfactory from a practical perspective. Accord-

ing to the cases, an abandonl!lent takes place when the tenant "offers" to aban-

don by intending to renounce all future interest in his lease and by performinc 

23 
some act to effectuate this intent and \~hen the landlord accepts the "offer.' 

This formulation is unsatisfactory to tenants who wish to mitigate their 1ia-

bili ty under the lease since the landlord can th,,'art the purpose of Section 

23. IUeae v. Steinauer, 201 Cal. App.2d 651, 20 Cal. Ilptr. 295 (1962); Anheuser­
Busch Brewing Ass I n v. American Products Co., 59 Cal. App. 718, 211 P. 817 
(1922) • See also Gerhard v, Stephens, 68 Cal. 2d 864. 442 P. 2d 692, 69 Cal. 
Rptr. 612 (1968). 
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1951.2 simply by refusing to "accept" the premises. Furthermore, the case law 

fails to solve the problems of landlords who o11sh to re-rent as soon as pos-

sible; the landlord can never be certain that a tenant really intended to 

abandon the lease, and mere nonuse of the premises, no matter how lone, will 

not alone be sufficient evidence of such intention.
24 

Even if the landlord, 

upon thorough investigation, reasonably believes that the tenant has formed 

the requisite intent, the tenant may at sOUle unexpected point reappear, claim-

ing that he had been ill or otherwise unavoidably detained avay from the 

premises and that he had never intended to abandon his leasehold or his goods. 

The landlord's problems are enhanced by the fact that, in a subsequent suit, 

25 he, not the tenant, will bear the burden of proof on the abandonment issue. 

Therefore, it would seem highly desirable, not only with respect to disposi-

tion of a tenant's personalty, but also with regard to the landlord's right 

and duty to re-rent, to amend Section 1951.2 specifically to set forth guide-

lines for determining precisely when a leasehold has been abandoned and, hence, 

terminated. 

24. Restatement of Property § 504, comment (d). See also Gerhard v. Stephens, 
supra note 23. 

25. Pepperdine v. Keys, 198 Cal.2d 25, 31, 17 Cal. Rptr. 709, 
see cases cited in note 23 supra. 
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