#63 ﬂemprandum.?S-ﬁh 9f7/73

Subject: Study 63 - Evidence Code Section 999--The “Criminal Conduct"
Exception to the Physiclan-Patient Privilege

Ve have distributed for comment our tentative recommendation to repeal
Evidence Code Section 999. Attached are two copies of the tentative recom-
mendation. At the September meeting, the Commission should decide whether to
submit thie recommendation to the 1974 legisiative session. Accordingly,
please mark any editorial revisions you may care to suggest on one copy and
return it to the staff at the September meeting.

We attach as exhibits six letters we received on the tentative recommenda-
tion. Two additional letters were received expressing support for the tenta-
tive recommendation: Phildip . Jelley on behalf of Fitzgerald, Abbott &
Beardsley (Oakland firm) and from Roy C. Zukerman, Fountain Valley attorney.
We have not reproduced these letters since they merely state that the teata~-
tive recommendation ie well drawn and approved.

Exhibits II through V are letters from members of a committee of the
California Trial Lawyers Association opposing the repeal of Section 999,
Exhibits I and VI are letters supporting the tentative recommendation from
Judge Bernard S. Jeffersom, Los Angeles Superior Court. In Exhibit VI, Judge
Jefferson answers the objections to the tentative recommendation that are
made by the chairman of the committee of the California Trial Lawyers Associlation
which reviewed the bill (see Exhibit V from Bruce Cornblum). Judge Jeffersom
is an authority on the field of evidence. He 1s the author of the California
Evidence Benchbook, published by the Conference of California Judges in 1972
and made available to lawyers generally later by the California Continuing
Education of the Bar.

It is suggested that you read the attached letters, especially Exhibit VI.
Some of the letters reflect a basic lack of understanding of the procedure a
Judge must follow in ruling on a claim of privilege which Involves a fact
-~ag distinguished from a law—~question. I would agree with MHr. Cormblum that
the judge would determine as a matter of law the meaning of the word "crime”
as uged in Section 999. In other words, he would determine whether a traffic

infraction, for example, constitutes a "crime” within the meaning of Sectiomn



999. On the other hand, the judge would have to hear all the evidence sub-
mitted by both parties to determine whether the patient actually engaged in
conduct with constitutes a crime:; in other words, he would have to hear all
the witnesses and permit cross-examination of them and be persuaded by a pre-
ponderance of the evidence that the patient did engage in the alleged conduct
which constitutes a crime. BEe could not determine this issue merely on the
basis of whether there is sufficient evidence to sustain a finding that the
patient engaged in that conduct.

Although it seems fairly certain that the recommendation would be opposed
by the California Trial Lawyers Assoclation, the staff believes that the rec-
ommendation 15 2 sound one and should be approved for printing and submission
to the 1974 session of the Legislature.

Respectfully submitted,

John H. DPeloully
Executive Secretary



EXHIBIT 1

CHAMBERS QF

The Superior (ﬂnm‘t

LOS ANGELES, CALIFORNIA 30012
BERNARD S. JEFFERSOHN, JUDGE

July 17, 1973

TELEPHONE
{213) B2B-3414

California Law Review Commiseion
School of law

Stanford University

Stanford, c:lirornia 94305

Gentlemen:

I am writing to comment with respect to the
proposal to smend the Evidence Code by repealing
Section 999, which now creates an exception to
the physician-patient privilege in a proceeding
to recover damages on account of conduct of the
patient which conatitutes a crime, This exception
should never have been a part of the Evidence Code
and I am glad to see the proposal to repeal the
same,

vary-truly yours,

BSJ:ks




Memo T3-64 EXHIBIT II

CaPUTO & LICCARDO

RICHARD P. CAPYUTO . ? TELEPHONE 244-4S570

SALVADOR &, LICCARDO IGO0 THE ALAMEDA : AREA CODE 408
AORALD /. ROSS! BAN JOSE, CALIPOENIA G5i26
td

AICHARD J. ROHLMAN
June 25, 1973

California Law Revision Commission
Scheool of Law

Stanford University

Stanford, California 94305

Re: Tentative Recommendation Relating to
Evidence Ccde §999, April, 1973.

Gentlemen:

I disagree Wlth the recommendation to repeal Evidence
Code §999.

I have spent 10 years of law practice as a trial lawyer
in perscnal injury cases representing both plaintiffs and de-
fendants, I believe that Evidence Code §999 and the analysis
given it by the Second District Court of Appeal in Fontes v.
Superior Court, 104 Cal.Rep. 845 {(C.A. 1972) provides a very
salutary vehicle by which plaintiffs can obtain evidence of a
defendant's physical and mental condition at the time of an
accident or other occurrence which gives rise to an action for
damages. The drunken driver, for example, does not tender the
issye of his physical condition at the time of an accident in
resulting third-party litigation. Nevertheless, that fact is
very much an issue in a lawsuit against him for injuries he
causes, This and the fact situation in the Fontes case are
only two cof the many circumstances within which this problem
can arise. BSubpenaing the defendant's medical records provides
an expeditious and inexpensive way of obtaining information, and
in some cases evidence, respecting a matter that is just as
ligitimately an issue as that tendered by the plaintiff. The
procedure for examination under CCP §2032 is time consuming,
expensive and unwieldy. In the usual case, it is of no value
whatever to the plaintiff's trial lawyer.

I donft think a quasi criminal trial is at all necessary
or contemplated under §999 as indicated in the tentative re-
commendations. I think all that is necessary is to show that



California ILaw Revision Commission
June 25, 1973
Page 2 .

the defendant is alleged to have commited an act which, if
proven, would constitute a crime. I think that is the more
reasonable construction of the Statute, If not, it can be
easily amended to that effect.

I do not consider the "Chamber of Horrors"argument re-
specting invasions of a patient's privacy in private litigation
to be valid, History has shown that this type of logic has
little relevance to the reality of human existence when re-
pressive legislation is repealed or restrictive civil decisions
are overruled, Moreover, I think this remote hazard is but a
small price for a defendant to pay in civil litigation for the
unconscionable license granted to his attorney and his insurance
company to pry unmercifully into the past, present and future
mental, emotional and physical condition of a plaintiff or
claimant who, with rare exceptions, is only seeking just compen-
sation for injuries received at the hands of another.

I sincerely feel that the repeal of Evidence Code §999
will work far more injustice than its continued existence.

Thank you for considering my views.

Vexry truly yours,

ichard¥J. Kchlman

RJK/ﬁjc



Memo T3-64 EXHIBRIT III

FowaRrp W, Bapic
ATTOIRMEY AT LAW
AB0O% LONG BEACH ROWLEVARD SU.TE 28
LONO BEACH, CALFORNIA RO80G7

TELEPHORE &g 3545

July 25, 1973

Mr. Bruce Cornblum, Esg.
Chairman, CTLA/Law Revision
Commission Committee -

203 S. Murphy Avenue
Sunnyvale, California 94086

In Re: LRC Tenative Recommendations

Dear Bruce:

As per your letter of July 17, I am submitting a few comments on the
recent Tentative Recommendations of the Law Revision Commission. I
must admit, though, I have had occasion to discuss only three of the
four with my colleagues in the Long Beach Bar Association. Therefore,
I have no comment as to the recommendation relating to enforcement of
Sister State Money Judgments.

I, too, am concerned with the tentative recommendations relative to
the Criminal Conduct execption to the Physician-Patient privilege.
My instant concern is carried toward the issues involving drugs and
drug abuse, and the possible shield that may be afforded a wrongdoer
by revoking this section.

You have brought an interesting point forward relative to vehicle
accident cases where an "Act of God" is asserted as a defense.

Quaere the effect of prescribed narcotics or non-prescribed narcotics
coupled with warnings not to engage in certain activities made to the
patient by a physician.

In reading their recommendations, I suppose you might say that their
logic and reasoning gives me a very uneasy feeling and it is certainly
far from comforting. To repeal a law because it is cumbersome or
might only rarely prevent necessary evidence to be brought to light,
is frankly plain frightening. The next "thing"” to go might just be
the motion to supress, for it too is cumbersome.

As to the Recommendation relative to the Erroneously Ordered Disclosure
of Privileged Information, the consensus down here seems to be about

' -

15 €0 1 in favor of the recommendation.
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Mr. Bruce Cornblum, an.
July 25, 1973
Page Two

- The only caveat ls that the wording seems to give a green light
to circumvent the doctrine of Res Judicata; or at least is seems
to provide two opportunities tc litigate the same issue through
the use of a secondary collateral attack on the finding of a trial
court.

Finglly as the reocmmnandatiocn relating to Inheritance Rights of
Non-Resident Aliens, no real objection was raised. However, the
point was raised that it is tragic that the commission has seen

fit to give priority to the Non-resident Alien in inheritance

law revisien, whan unjust, inevitable and probably just plain

wrgng law axists relative to inharitance rights of the "illegitimate"
chilgd.

I hope you will find the comments relevant and uaeful. I would
like to have set them out more in detail, however, the pressures
of tax litigation are infringing upon me slightly more than I
would like, K '

" I am looking forward to perhaps seeing you at the State Bar Convention.

Edward W. Babic

mab




Memo T73-6k exhivit 1V
WEINSTEIN, SHELLEY & PROCTON

ATTORNEYS AT LAW TELEFHONE
lio4 S0UTH GARFIELD AVENUE ATLANTIC §- 7733
ALHAMBRA, CALEFORNIA 2180 CUMBERLAND 3-777¢

July 26, 1973

STANLEY WEINSTEIN
ROBERY R. SHELLEY
ROBERT C.PROCTCA, JR.

Mr. Bruce Cornblum

Attorney at Law

203 South Murphy Avenue
Sunnyvale, California 94086

Dear Bruce:

Of the tentative recommendations forwarded from the Law Revision
Commission, I only have comments concerning the recommended re-

vocation of the Evidence Code Section 9%9. My over-all view

is that the entire subject of the physician-client privilege can
best be handled by elimination of the privilege. The discovery

and introduction of such evidence could be adeguately handled by
the present relevancy and discretionary exclusion provisions of

Evidence Codes 350 and 352,

As long as the privilege remains on the books, the current except-
ion should be maintained and perhaps expanded. For example, a
plaintiff must waive his privileges by instituting the lawsuit

for the recovery of damages for injury.  However, the defendant
whose conduct produces the claim in the first place has a potential
for keeping out of the trial relevant medical history of the de-
fendant. This seems to me is grossly unfair. It penalizes the
injured party and favors the negligent one. In this regard, I
would modify the exception contained in Evidence Code Section 999
to eliminate the reguirement that the holder of the privilege's
conduct constitute a crime. This Section could be reworded to

tie into Evidence Code Section 996 to provide that if any litigant
raises an issue in which his medical condition or history is
relevant, that the privilege of that litigant is waived.

The Commission parrots Judge Kaus' unsupported opiniom "that the
section invites extortionate settlements made to aveid embarrassing
disclosures.” Just as practical lawyers know that civil cases are
almost always tried after criminal cases involving the same conduct,
we also know that no insurance company is going to settle a personal
injurydcase because of any real or imagined embarrassment to their
insured.




Mr., Bruce Cornblum
Page 2
July 26, 1973

My comments can be summarized as fcllows:

1., I believe the entirs question of phvsiclian-client
privilege should be re-examined rather than a

piecemeal examination of the exceptions

2. As long as we have the privilege,

thereto.

Section 929

should be expanded to ccver relevant examination

of the defendant's medical condition and history
where he raises that issue by way of defense.

(A resort to CCP Section 2032 for physical exam
would not necessarily divulge information concerning
past medical conditions.)

3. If our choice at this time is to live with the
privilege of Section 999 as now written, or to
revoke Section 999, my vote is to retain the

Section.

I have taken the liberty of sending copies of this letter
to the other members of the committee.

Best personal regards.

RCP:eh

cc: Jim Flanagan, Esg.

Wylie Aitken, Esg.

Michael Scranton, Esq.

Edward Babic, Esqg.

truly yours, y—=- -

oA b

BERT C. PROCTOR, JR.




semo T3-6L EXHIBIT ¥

SCHER & CORNBLUM ATTORNEYS AT LAW

HEYER SCHER
BRUCE CORNBLUM
JOANNE BAMNKER

SUNNYVALE, CALIFORNIA 94086
203 SOUTH MURPHY AYENUE
739.5300

July 17, 1973

Califernia Law Kevision Commission
School of Law

Stanford University

Stanford, Ca.

Attention: Jobtn H. DelMoully

Re: Oppesition to Tentative Recommendation
to Repeal Evidence Code Section 999

Dear Mr. DeMoully:

In our luncheon meeting June 22, 1973, among other
extremely interestiing topics touched upon by yourself, was the
introduction to me of the recommendation of the Commission to
repeal Evidence Code §899,

You indicated among other things that hardly anyone
ever heard of, let alone used, this code section in civil litigation.
I personally, as a practitioner, am familiar with that section and
have used it in a few of my cases, more particularly in the
"negligent entrustment area' and "Act of God cases " claimed by
the defendant. In order to satisfy myself that this section is used
by the Trial Bar, I made inquiry to the Board of Governors of the
California Trial Lawyers in our meeting in San Diego on July
14, 1873 per part of my report to the Board pertaining to the Law
Revision Commission.

Ag you may know, I am also a member of the Board
of Governors of our state-wide organization. Contrary to your
thought, the members of the Board of Governors are very
familiar with this section and it was the sense of the Board of
Governors that this study should be opposed at this level and also
in the legislature if the Commission elects to proceed in drafting
legislation to repeal this section.

As you probably know, a minor although frequently used
defense in trial is the defense of "unexpected heaith circumstances"
such as the'heart attack or sudden seizure' defense. In general
see Cornblum, {1971) Modern California Personal Injury Litigations
Section 4, If such a deiense is raised, it would be uniair Ior the
defendant to take the stand and claim he didn't know about his
heart condition. This puts directly in igsue (1) whether in fact her*—]—
did have a heart attack or s#édzure and {2) whether he knew about | pg l

f
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John H. DeMoully 2= .July 17, 1973
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this before. The slaintifi wowld Le in a diificut position in that he
could not legitimately inguire ino this ares of relevancy without
Evidence Code §862.

In additicn, oftentimes an issue in the casc when these
"nealth problems axe involved' is the docirine of negligent
entrustment. Ir general see Cornblum, supra, Modern California
Personal Injury Litigation, Chapter 5. This would be especially
relevant if an employer caused a pre-employne nt physical to be
had of the employee through an independent physician, Recently the
Supreme Court has held that there is a duty to inforra the employee
of a physical condifion which has showrn up in a physical examinaticn
by an independent physiciail. Under these clrcumstances, many
times the employee does not have access to the medical report but
yet the physician's examination could be barred by the privilege in
the absence of Evidence Code §999.

I disagree with the suggestion on page 1 of the study that
the cxcepiion is 'burdonsome and difficult to administer', Whether
or not there is a violation of a crime, i.=2. Vehicle Code violation,
it is determined in accordance with Evidence Code §669 (Law
Revision Commisgion eormment}. The mixed question of law and
fact iz applied in hundreds of "viclation of statuie' cases involving
negligence. In general, see Cornblum, Modern California Personal
Injury Livgation, Section 18,

As staced in the above cited text at page 26:

Whether an injury resulted from an occcurrence of the
nature which the statute, ordinance o:' regulation was
designed fo prevent, and whethes the plaintiff was one
of the class of persons for whose protection the statute
was adopted, are quegtions of law for the court.

Therefore, there does not have to be twoe trials, and there
is really no problem about the burden of proof. It simply is a matter
of whether or not the jury can be instructed in accordance with BAJI
(5th Fdition} 3. 45,

With regards to the suggestion on page 2 of the report
that "'it opens the door to invasion of patient!s privacy' is certainly
not well founded. After all, that is what Evidence Code §352 is all
about. Absent relevancy and if relevant, the presence of prejudice
canbe casily controlled by the irial judge. In addition, the defense
can protect their record by requesting the avpropriate protective
orders during the discovery stage. It is clear that Evidence Code
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this before. The plaintiff would ke in e difficult position in that he
could not legitimately inguire into this ares of relevancy without
Evidence Code 3988.

In addition, oitentimes an issu2 in tne casc when these
"health problems are involved' is the doctrine of negligent
entrustment. In general see Cornblum, supra, Modern California
Personal Injury Litigation, Chapter 6. This would be especially
relevant if an employer caused a pre-employme nt physical to be
had of the employee through an indepandent physician. Recently the
Supreme Court has held that there is a duty to inform the employee
of a physical condifion which has shown up in a physical examination
by an independent physician., Under these circumstances, many
times the employee does not have acceas to the medical report but
yet the physician's examination could be barred by the privilege in
the abgence of Evidence Code §998,

I disagree with the suggestion o page 1 of the study that
the exception is "burdonscme and difficult to administer'”. Whether
or not there is a vielation of & crime, i.e, Vehicle Code violation,
it is determined in accordance with Evidence Code §669 (Law
Revision Commisgion commeaent). The mixed guestion of law and
fact is applied in hundrecds of "violation of siatute' cases involving
negligence. In general, see Cornblum, Modern California Personal
Injury Litigation, Section 19,

As stated in the ebove cited text at page 26:

YWhether an injury rosalted from an oceurxence of the
nature which the statute, ordinance oi repulation was
cesigned o prevent, and whether the plaintiff was one
of the clags of persons for whose protection the statute
wus adopied, are questionsg of iaw for the court.

Therefore, there does not have to be two trials, and there
is reaily no problem about the purden of proof. It simply is a matter
of whether or not the jury can be instructed in accordance with BAJI
{5th ®dition} 3. 435,

With regards to the suggestion on page 2 of the report
that "'it opens the door to invasion of patient's privacy' is certainly
not well founded. After all, that is what Evidence Code §352 is all
about. Absent relevancy and if reievant, the presence of prejudice
canbe easily contrelled by the irial judge. In addition, the defensc
can protect their record by requesting the appropriate protective
orders during the discovery stage. It ie clear that Fvidence Code
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§362 will apply to other sections where the issue of prejudice to a
particular party ig present. Sce People v, Beagle 6 C 3rd 441
(Judge's Discretion io Exclude Evidence of Prior Felony Conviction)
as well as analysis of People v. Beagle in 61 California Law Review
page 515 {noting that there was no discussion in Evidence Code

§788 permitting the use of Evidence Code §352 to that section.)

I previougly disagreed with Point 4 on Page 2 of the study
and also I disagree with the fact that CCP §2032 will solve the
problem in that the issue is not "'what the physical condition of the
defendant ig after the accident' but rather ""what was his physical
condition immediately after the accident” which obviously would be
more probative on the issues Hr which this section is extremely

important,

With all due respect to Judge Kaus, his "academic”
analysis is unrelated to the real world and overlooks the protection
the trial court can give to a party.

Thus we have a situation where no defendant yet on this
planet has been prejudiced by plaintiff's use of this section. On
the other hand the defendant can obtain the plaintiff’s medical
records when he goes to court but we t the defendant can hide behind
the privilege if Evidence Code §999 is repealed, even though he
hideg behind a general denial of the allegations of plaintiff's complaint
thus not "tendering the issue" and leaving the court and the plaintiff
to virtually have to accept the defendant's ''testimony' that he had a
sudden health condition and this caused the accident.

I hope that the trial bar has by these reasons given a
“satisfactory justification’ to the Commission notwithstanding the

"vacated" decision of Fontes.
Ve»‘i;::lj yours

BRUCE CORNBLUM

Chairman

CTLA Law Revision Commission;

Member, Board of Governors
BC:1m Callfornia Trial Lawyers

Agsociation




Memo 73-64 EXHIBIT VI
H_(:H.MMF!E!;!S OF i
The Snpertor Conrt
LOS ANGELES, CALIFORNIA 90012
BERNARD S. JEFFERSON, JUDGE

TELERFHONE
(213} 6253414

August 8, 1973

Mr. John H, DeMoully

Executive Ssecretary

Californie leaw Revision Commission
School of law

Stanford, California 94305

Dear Mr. DeMoully:

Thank you for your letter of July 2ith requesting that I
sxpress my reaction to the letter of July 17, 1973 from Mr.
Bruce Cornblum in ogpoaitiun to the tentative recommendation
to repeal Evidence Code Section 999. It is my considered
opinion that Mr, Cornblum's letter does not set forth any sound
reasons for retaining Evidence Code Section 999.

In talking with my fellow Judgea of the Los Angeles Superior
Court, I am convinced that this section is one that has seldom
bwen used. However, I would not advocate the repeal of the
section just because of its application in rare instances 1if
there appeared a good justification for its retention.

Mr. Cornblum speaks of its application in a trial situa-
tion in which the defendant raises the defense of a medical
condition, such as a sudden heart attack which caused him to
lose control of his car. Mr. Cornblum thinks that if the
defendant s0 testifies, the repeal of Section 999 would pre~
vent the ¥1a1ntirr from obiaining information relative to
defendant's treatment from his physician., Section 999 is not
needed in this situation. This would be & case in which the
defendant has tendered the ilssus of his physical condition and,
under Section 996, there would be no physician-patient privilege.

With respect to the negligent entrustment situation raised
by Mr. Cormblum, it is pointed out that the employee would not
have access to the medical report of hias pre-employsent physical
sxamination. The employee 1is the patient and ia the holder of
the privilege and certainly can waive it, I don't quite under-
stand how the negligent sntrustment situation would work to the
benafit of the defendant to preclude a plaintiff from obtaining
the medical information. In addition to an express waiver by
the patient-employee, Section 912 would alsc be applicable in
that the puti-nt{ as a holder of the privilege, has consented
to the physician’a disclosure of the employee's condition to
his empioyer. This would constitute a walver of the privilege
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to preclude the employsr from rerusing:ta divulge what has been
communicated t¢ him from the phyeiclan who examined his employee.

Mr. Cornblum's reliance upon Evidence Code Section 669
relative to ithe burden of proof lasue is misplauced. That sec-
tion relates to presumptions and 18 concernzd oniy with burden
of proof as to ultimete facts before the trier of faect and the
effect of the presumption from & violation of & statute, The
burden of proof involved with respect to the question of the
applicahility of a privilege and an exception to & privilege
deale with the determination of a preliminary fact to the admis-
8ibility of evidence.

If evidence 1s sought which the defendant in a personal
injury action claims ls subject to exclusion under the physiclan-
patient privilege, the initial burden of proof would be upon the
defendant to show the applicabllity of the privilege. The burden
of proof as to an exception to the privilege would fall upon the
proponsnt of the evidence. If the proponent 1s relying upon
Section 999, he would have the burden of proof by preponderance
of the evidence to convince the itrial judge that the proceeding
is one to recover damages on account of conduct of the patient
which conatitutee a crime. Irrespective of whether the complaint
alleges that a crime hes been committed by the defendant, the
plaintiff would have to establish that the conduct of the patient
was auch as to constitute a crime. These preliminary fact
questions are governed by Section 405 of the Evidence Code, I
point this out in Chapter 25 of my Californic Evidence Benchbook,
The burden of proof allccation as %0 privilegea is get forth
in Section 25.2(n).

The burden of proof is on the preliminary fact issue as to
admissibllity of the medical evidence sought and is further
complicated because it may arise in discovery proccedings before
the matter reaches the trial atage. This 1s whers the greatest
danger to invasion of patient's privacy is likely to develop.
Since discovery may be secured of evidence that need not be
relevant or admissible, a plalntiff mny obtain, under Sectlion 999,
medical information on a defendant which would be completely
irrelevant to issues ralsed by the pleadinga. Furthermore, the
trial Jjudge, on a pretrial discovery motlion, would have the task
of determining the preliminary ilssue of fact as to the applica-
tion of Section 999 based upon the prepcoandersnce~of-the-evidence
burden of proof. There appears to me to be no Justifieation for
paranitting Section 999 to operate in view of the wide scope of
discovery permitited under our diascovery declisions,

My, Cornbium guggests thet Section 352 may be usad to
protect patient-defendants from any unwerranted use of Sectlion
999, Sectlion 352 would appear to have little application to
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the problem raised by Section 999 in a discovsry proceeding
where there 1s grave doublt about the relevancy of the medical
evidence sought, Section 352 has application only at the trial
level, 8Since discovery procedures are designed to obtain
information without regard to whether it will later be offered
in evidence, a party seeking to pravent diccovery cannot rely
upon Section 352. )

I agree wholeheartedly with the views of Justice Kaus
and hope that the Law Revision Commission will recommend to
the ;agialature the repeal of Section 999,

Very truly yours,
| 7

B3J:ks



STATE OF CALIFOCRNIA
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Th’"ﬂbllilliﬁﬂ often subatantiaily reviges tantativn reconnendations
as & repult of the cosments ir receives, Hence this tentative recommenda-
tion is not necessarily the recommendation the Commission will submit to
the Legilinture. Any couments sent to the Commission will be considered
vhen the Conmission determines what :ecumendatmn, if any, 1: will mgke
to the Gulifornia Legialatnre.

Th;l tentstive“tecommandation Includes an explanatory Comment to each
section of the recommended legisiation. The Comments are written as Lf the
legislation were ensacted since their primary purpose I8 to explain the law
as it woeld exist (if enacted) to those who will have cccasion to use it
after Lt f8 in effect.
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CALIFORNIA LAW REVISION COMMISSION

SCHOOL OF LAW—STANFORD UNIVERSITY
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JOHN D, MILLER

Chairman
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Vics Chuirman
ASSEMBLYMAN ALISTER MeALISTER
JOHN J. BALLUFF
NOBLE K. GREGORY
JOHN N, McLAYRIN
THOMAS E. STANMTOHN, JR.
HOWARD R. WiLLiAMS
GEORGE H. MURPHY

Fx Qfficia

LETTER OF TRANSMITTAL

The Evidence Code was enacted in 1965 upon recom—
mendaticn of tne Law Revision Commission. Resolution
Chapter 13 of the Statutes of 1965 directs the Commis-
sion to continue te study the law reéelating to evidence.
Pursuant to thia diréctive, the Comulssion has under-
taken a continuing study of the Evidence Code to deter-
mine whether any substantive, technical, or clarifying |
changes are needed. This recommendation 1s submitted
as &8 result of this continuing review.

Section 999 of the Evidence Code provides that the
physlcian-patient privilege is not applicable in a pro-
ceeding to recover damages on account of conduct of the
patient which constitutes a crime. This recommendation

is made in respouse to & suggestion in the vacated opin-

ion in Fontes v. Superior Court, 104 Cal. Rptr. 845 (Ct.
App. 1972), that the need for Section 999 be reevaluated.
Although a rehearing was granted in Fontes and the case
was ultimately decided on another ground, the wvacated
opinion is reprinted as an appendix to this report be-

cause it contains a good discussion of the background,

effect, and problems inherent in Section 999,



#63
RECOMMEMDATION OF THE CALIFORNIA

LAW REVISTION COMMISSION

relating to
EVIDENCE CODE SECTION 999--T“E "CRIMINAL COMDUCT" EXCEPTION
TO THE PHYSICIAN-PATIENT FRIVILEGE

Section 999 of the Evidence Code provides that the physiclan-patient
privilegel is not applicable "in a proceeding to recover damages on account
of conduct of the patient which constitutes & crime." The Commigeion recom-
mends that this exception to the physiclan-patient privilege be repealed for
the following reasons:

1. The exception is burdenscme and difficult to administer. It applies
only 1f the judge deterﬁines the preliminary fact--that the patient actually
engaged in conduct which constitutes a crime.z To determine this fact, the
judge muet in effect conduct a separate, collateral criminal proceeding,
hearing evidence produced by both sides, within a civil trilal which 1is
in progtess.a The net result is that the exception requires two trials;
after a "trial” by the judge on whether the patient actually engaged in
criminal conduct, the dsmage action must then be tried in full before

the trier of fact.

1. See Evid. Code §§ 990-1007,
2. See Evid. Code §§ 400-405.

3. This requirement raises difficult questions, Must the judge find
the patlent guilty beyond a reasonable doubt as In a regular criminal
trial or only guilty by the civil trial atandard of a prependerance
of the evidence? Do all the protections afforded a defendant in .
& criminal trial apply in the judge's determination of the preliminary
fact under Section 999? What is the meaning of the word "crime"
in Section 999? Does "crime" include minor traffic vioclationa?
What relationship between the issue in the civil accion for damapes
and the alleged criminal conduct 1s required to satisfy the exception?
What uee may be made of the evidence disclosed at the hearing on
the claim of the privilege?

-1~



2. The exception “cpens the Jdoov o invasions of patients' privacy
in private litigaticn not initiated py the potient or by anyone in his
behalf. It invites extortlicnatz cettlements, made to avold embarrassing
disclosures.”a Repeal of the exception would eliminate this potential
for abuse by the unscrupulous.

3. No satisisctory justificotion has been givan for the exception.
See the discussion in Fontes v. Superior Couri, sct out in the appendix
to this report.

4. Repeal of the excention will rarely prevent access to medical

information nceded-iu a darage action gince the court has the powar under

Code of Civil Procedure Section 2032 tc order tha defendant to submit to

]

a physical, mental, or blood exnzoinaticm.” PRepezl of the exception will
not make evidence unavailable in a criminal actilon since the privilege is
not applicable in criminal proceedings.6 Likewise, the other 1:I.mit:m:i::nm:'ll

and exceptions8 to the physiclap-patient priviicge will continue.

4. Fontes v. Superlor Court, 104 Cal. Rptr. 845, 848 (Ct. App. 1972) (foot-
note omitted), reprited p.4 infra.

5. See Harabedian v. Superior Court, 195 Cal, App.2d 26, 15 Cal. Rptr.
420 (1961}, See also Tode Clv. Proc. § 2034 {sanctions for failure
to comply with order under Section 2032).

6. Evid. Code § 998,

7. See definitions of "patieat"” (Evid. Code § 990) and "confidential
communication hetweer, patient and physician" (Evid. Code § 992).

8., See Evid. Code 5§ 996 (so-called patient-litigant exception), 997
{services of physiclan sought o»v cbtained to ansist in crime or
tort), 998 {criminal proceeding), 1000 (parties claiming through
deceased patient), ICJ1 {brzach of duty arlsing out of physician~
patient reiationship), 1002 (iantention of deceased patient concern-
ing writing affecting property interest), 1003 (validity of writing
affecting property interest), 1004 (comaitment or similar proceed-
ing), 1005 (proceeding to eciablish patient’s competence), 1006
(required report), 1007 (procezding to determine right, licemse, or
privilege). See also Zvid. Code § 212 (walver of privilege).



The Commission's recommendation would be effectuated by the enactment

of the following measure:

An act to repeal Section 999 of the Evidence Code, relating to the

physician~-patient privilege.

The people of the State of California do enact as follows:

Section 1. Section 999 of the Evidence Code 1s repealed.
899, There &5 ne privilepe under this artiele in a preceeding teo
reeover domapes sn acceunt of conduet of the patient whieh constitutes

8 erimer

Comment. Section 999 18 repealed because it was difficult to apply
and opened the way to oppressive tactics agalnst the patient involved.
See Reégggendation Relating to Evidence Code Section 999--The 'Criminal
Conduct” Lxception to the Physician-Patient Privilege, 11 Cal. L. Revision
Comm'n Reports 0000 (1973). Where medical information is needed, the pa-
tient may be ordered to submit to an examination under Code of Civil Pro~

cedure Section 2032. See also Code Civ. Proc. § 2034 (sanctions for

failure to comply with ofder under Sectiom 2032).
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.[Civ. No. 40860, Second Dist., Div. Five. Nov. 9,

- With respect to the metion to inspect

- in a proceeding to recover- damages on

APPENDIX

[Civ. No. 40813 Second Dist., Div. Tive, Nav. B,

19721

JOHN GONZALEZ FONTES. Petitioter, v,
THE SUPERIOR COURT OF LOS ANGELES COUNTY, Respondent;

JUAN FRANCISCO SALAS, Real Paft

y in Interest,

1972

JUAN FRANCISCO SALAS, Pelitionef, v.
THE SUPERIOR COUR'T OF.LOS ANGELES COUNTY, Respondent;

JOHN GONZALEY FONTES, Real Pan

{Consolidated Cases.)

Rehearing granted December 6, 1972

y in [nterest.

SUMMARY

In an action.for injuries suffered in
fire truck driven by defendant, plaintiff,
had a cataract operation shortly before
an eye and a general physical éxaminatiod
to inspect some of his past medical reco

an intersection collision wjth a
oft learning that defendant had
the -accident, moved to compel
of defendant, and for permission

ds. The motion for examination,

both for the eye and the general examindtion, was denied, but the motion

to inspect the records was granted. Bo
Appeal for appropriate relief, -

The Court of Appeal heid that pla

sufficient to form 2 busis for a general
~ therefore, the motion for such examins

The court held, however, that evidene
defendant’s need for both regular spect:
eye constituted a prima facie showing fo

court overrede defendant’s assertion of

parties petitioned the Court of

atiff had not made 2 showing
physical examination and that,
ion had been properly denied.
of the cataract operation and
les and a contact lens for one
compeiling an eve examination.
clendant’s medical records, the
the physician-patient privilege,

pointing oul that ‘Evid. Code, §999, makes the privilege inapplicable

stitutes a crime, and that phintifl's cause

account of conduct whiclh con-
of action wus based, at least in

part, on Vehicle Code violatiuns constitutina misdemecanors, {Opinion

by Kaus, P. J., with Stephens and Ashby

. JI.. concurring.}
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OPINION

KAUS, P. J.—These two consoliduted writ matters arise out of a personal

m]ury acrlon resulting len an intersection accident on April 9, 1969. Tt
is one of plaintiff Sales' theories that eferidant Fontes, responding to an
emergency, drove i lire truck through a red fight without sounding a siren
and at an ¢xcessive speed. Fontes and iyl cn*.pinycl: the County of Los
Angeles, are defendants. At a deposiuon pi Fontes it appeared that he
had had a catavact operation on his right eye inn 1968; thereafter he was
required to wear a contact lens on that pye, together with his regular
glasses. He was 51 years aid at the time and approaching retirement,

Salas then became curious 10 find oul whether Fontes® evesight, even as
corrected, was such (hat perhaps fw should aot have been driving an emer-
geacy vehicle. To satisfy himself on that point, he filed two motions in the
respondent court: first, @ wotion to comipel an ophthaimological as well as
a general physical examination of Fontes; second a motion to pu.rm:t the

inspection of some of Fontes' past medical records.

Fontes resisted the motion for the two physical examinations, claiming
that his physical condition was not in controversy. He painted to the fzct

that counse! for Salas bad been “furnishet

with the names of the places

where information could he obtained cunc\tming [Fontes'] eye examina-

tion.” He also asserted that, in any event, t
at least one oo many.,

o physical examinations were

" 'The motion for inspection of documents was met by a claini of the bene-

fit of the physician-paticnt privilege with fes

respect to the information to

which Salas’ counsel had been referred in response to the other motion!

The respondent court denicd the motion|

for physical examinations of

Fontes, but granted the motion for an inspeclion of the medical records. No

reasons for its rulings were given. (Sec Grev/
56 Cul.2d 355, 384 [s Cal. Rpir. 90, 364 K.

Each side then petitioned this court for g
perior Court, 7_] Cal2d 276, 277.In. ] [78 1§
In view of the interrelated and partly novel
alternative writs and consclidated the proce
opinion.

ound Corp. v, Superior Court,
2d 266).)

ppropriate rchef (Burke v. Su-
Cal.Rptr. 481, 455 P.2d 409].)
problems involved, we issued
edings for the purpose of this

Phym‘m' E. mmumuon of Fonies

(1) Thc power of the court to nrdcr the

fendant driver in an action for peesonal injuries was established in Harabe-
dian v. Superior Court, 195 Cal App.2d 26|

physical examination of a de-

31-32[i5 Cal.Rptr. 420, 89

A.L.R.2d 994}, Atthough, as the Supreme Court of the United States, in

Schlagenhuwuf v. Holder, 379 175, 104, 1]

0 [13 L.Ed.2d 152, 159, 85

. 8.Ct. 234], said, Harabediun was then the only modern case in state courts

which had permitted such an examination.

#ts authority has never been

questioned. In fact in Schfugenhanf the existence of such a power even in
the federal courls was expressly recognized. [CF. Sibbuch v. Wilson & Co.,
312 US. 1 (85 L.Ed, 479, 61 S.CC. "422}.) Indecd Fontes dozs not really
question Harahedian, but points out that thege the trial court had excrcised

its discretion in favor of allowing the examin:
weint the oiher way.

tion, while here the discretion

Troe enough, but discretion appears to have been partly abused bere.
(2) Salas has made out a strong prima f:xcr case for the granting of the

motion for an eye exanination. {ts foctuat b

sis—the cataract operation—

B o
e



(Vol. 14 West's Cal, Puactice).)

“There is little to be said n favor of the

15 in mo way disputed. Ophibuheolegicst examinutions are neither painful
nor embarrassing. About the only reason we can think of for not granting
the metion is that the cort may have thought that the inspection of the
records migiit make i rcot. If that was the implicd basis for the ruling, it
should have been made without prejudice] ' -
|
(3) On the other hand no basis for a|general physical examination is

g

shown and it was prorerly denied. The fact thar a generous pension law

permits Fonles to retire relatively early in jife dovs not make him decrepit.

(See gencrally, Grossman & Van Alstyne,

isr:t_)vcry Practice, §§ 745, 747

Inspection of Medicgi Records

As noted, the _motion for an inspection |of Fontes' medical records was
met by an assertion of the physician-paticnt privilege. (Evid. Code, § 900
etseq.) - '

The physician-patient privilepe—herealter sometimes simply “the priv-
lege”—was upknown Lo the common law| The bistory of its grudging ac-
ance in the United States is outlined in 8 Wigmore, Evidence, section
2380-2380a (McNaughton rev. 1961} where the author finally concludes:
ivilege, and a great deal to be
e still does not exist. (See 8
Where it has been recognized,

said ‘against it.”" In many states the privi
Wigmore, Evidence (1961) § 2380, fn. 5.
the accepted techpique has been (o qualify it with broad éxceptions which
cover just about every situation in which the evidence encompassed by the
privilege might possibly become relevant. {Sce 6 Cal. Law Revision Com.
Rep. (1964} p. 420, fn. 10.3 In recognitipn of this fact of legal life, the
framers of the “Proposed Rules of Evidence for the U.S. District Courts
and Magistrates™ rejected the privilege alt
in the footnote.” . .

Un this he echoes most legal writers, (Quizk,
o} Evidence, 26 U.Cin L.Rcov. 537, 847-548) .
eluded in the Uniform: Rudes of Evidence only
that drafted shein. (Gurd, The Uniform Riles

*The rules contain no provision for a gener
many statcs have hy slatuie created the privilege, the excoptions which have been
found necessary in.order w0 obtain infornation meyuired by the public interest or 1o
avoid fraud ar so numerous as lo leave litle it fany busis for the privilege. Among
the exctusions from the statutory privilepe, the fpllowing mav be enumerated: com-
murications nat mude for ihe purposes of diaguasis and Lreiment; commitment and

physician-pitient privilege was in-
er the vhicction of the commitice
Evidence, 31 TulL,Rev. 19, 26.)

physiciun-patient privitege. While

restoration proceedings: issucs as 19 wills or othpswise between pattios claiming by

wccession from the patient: actions oo insurance policies: required reports (venereal
diseases, gunshot wounds, child abuse): communications in furtherance of crime or
fragad; mental or physical condition put in issue by patieat {personal injury cases):
malpractice actions: and <omre or ull eriminul prgsecutions. California. for example,
exeepts cases in which the pagicat puts-his condition in issue, all criminal proceedings,
will and similar confests. malpractice cases. and disciphinary proceedings, a3 well as
cartain other situations, thus leuving vinually nothing covered by the privilege. Cali-
fornia Evidenee Code $§ ¥90-1007. For other fllustrative stitutes see NI Reév.Stat,
1967, ch. 5%, 851 NY.CPLR. §45040 NOCGenStan 1933, §$8.53 .,
{Comm. on Rules of Practice & Proc. of the Joud, Cond. of the U.S.. Prop. Ruler of
Evid. jor the US. Dise. Cis, and Mugisirates, o353 11971) Rev, Drafr, West ed.).
See also McCormick an Evidence {1972) section [0S, page 227, foolnote 93 “The
Cabifornis privilege, for examale, is subject to 12/ exceplions. . . . Not much except
the unile is feft. . . " : _

it & goneradlly believed that the payvchintrist-patjent relationship is entitded to more
protection than that between physician-patient. Thus the psvchotherapist-paticnt priv-
flege as cnacted in California (Evid, Code, § 1030 ef seq. ) is significanily brouder
than the physictan-pastient privilege. (See also da e Lifvchoez, 2 Cal.3d 415, 437-430
[85 Cul.Rptr. 829, 467 P.2d 557, 44 ALLR.3d 1]} A paychotherupist-patient priv-
slege is also contained i rule S04 of the proposed federal rules,

ether. Their reasons are quoted

rivileges Under the Uniform Rules




()

Given the will-o™-the-wisp nature of the privilege and the relevance of
Fontes’ ﬂyn.sinhl 1o the aues, it would be surprising if some statutory ex-
ception did nat apply tor the siteation 2t bar. Seloy recognizes that he cannot
rely on the so-called patient-litigant excejprion (Fvid, (_ouc § 996), since
Fontes has never tendered an issue n.!u-mm to his physical condition: he
merely meels one tepucred by Satas, (Capiton v, Superior Court, 261 Cal.
App.2d 282, 2589-290 |67 Cal.Rpir. 5&8{{) Instead Salas argues that public
policy reguires that the privilege be degmed waived because Fontes was
driving the fire truck as a public emplovée—a rather startiing proposition,
which we reject. He alse relies on the dissent in C urfron v. Superior Court,
supra, at pages 253-296.

Carlfon presented a situation on all fotrs with this case. except that the
alleged vehicular misconduct of the defepdant was not just running a red
light and speeding, but fr.ic,ny drunk driving. (Veh. Code, § 23101.) For
obvious reasons the plaintifl in the personal injury action wanted to see the
records of the hospital where Carlton hid been taken after the accident.
The majority of the court of appeal prohibired the enforcement of superior
court crders permitting such an inspection. It held that the privilege ap-
plied. The dissent pointed 1o the fact that n a criminal case against Carlton
he could not have asscrted the privilege, and argued that the victim of an
intoxicated driver was entitled to just as much protection as the general
public. (Evid. Code, § 998.) The Suprems Court denied a hearing.

We do not feel bound to follow Carfton because neither the majority nor
the dissent ever discussed the applicability of section 999 of the Evidence
Code,? which reads as follows: “There is no privilege under this article in 2
proceeding to recover damages on account of conduct of the patient which
constitutes a crime.”

{4} - As this case reaches us it seems clear that plaintiff's cause of action
is based, at least in part. on a cleim that Foates violated section 21453,

- subdivision (&) of the Vehicle Code, relfatipg to the duty to stop when faced

with a traffic control signal displaying a red light, and section 22350 of the
Vehicle Codc, the basic speed law. Whether or not the crimies referred to in
section 999 include infractions, violations| of sections 21453 and 22350 of
the Vehicle Code are misdemeanors. (Veh, Code, § 40000.15.)

We have—though, as will appear, with reluctance-~<come to the con-

clusion that on the record before us Salas has made out a colorable case for

*Hereafter, unless otherwise indicated, all stajutory refercnces are to the Evidence

*A study of the Uniform Rules of Evidence,|which contain a provision similar to
section 299 in rule 27(31(a), and of the histoty of the Evidence Code (6 Cal Law
Revision Com.Rep, g!ﬁﬁ-n pp. A10-411), leavies no douht thut the framers of the
code, when referriag to "'a crime” in section 999, meant to include ull crimes, at least
ax that term was then dcﬁncd in the Penal Code. (Pen. Code, § 16.)

Wﬁu#qa.‘q—i e
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. reasan is given in the comment, which me

the application of scetion Y99 At the same time we feel bound to explain
why-—given the legislative dclc:min;j(ion that the physician-patient rela-
tionship deserves protection, at least i some situations—section $99 vindi-
cates no countervinding policy worihy of attention. Insicad it opens the door
to invasions of palients’ privacy in pivate hHtigaticn pot initiated by the
patient or by anyonc in his behalf.” 1t invites extortionate settlements, made
to avoid embarrassing disclosures. We|earnesily suggest that the section be
reevaluated.’ :

The black letter of section 996G, a verbatird copy of the California Law
Revision Commission’s® recommendation, has a traceable ancestry;” how-
ever we know of no attempt to rationalize it until the commission drafted
its comment to section 999. Whh all respect it appears to us that the com-

5As we shall point out {see fn. 17, posit}| this holding does not preclude the trial
court from reconsidering its order permitting| the inspection in the light of this opinion
and sdditional: facts snd aurguments which the partiess may wish to submit after
remand. ' - '

" SAlthough the privilege s not availablel in criminal proceedings (Evid. Code,
5 998), these are initiated by a public official who, presumably, has no motive exce
1o secitre a conviction. Further, even il théy have relevant testimony to give, t
physicians of criminal defendants are rarely oalled as witnesses, (Quick, op. cit., fa. |,
supra, p. 5490 It is, of course, appreciated| that had laith aitempts at discovery of
m:ﬁcnr tacts may he thwarted by prolective orders under section 2019, sukdivision
{0} of the Code of Civil Procedure,

™t may be thought thul we are going to
obscure scction in the Evidence Code whic
lished opinioq. Sconecr or Luter, however; it
potential for nbuse realizec by the unserupulos.

*Both ke seciioh and the comment were adopted by the Lepislature precisely as
rocommended by the Catifornia Law Revision Commissioni—hereingfter “the com-
mission.” - . _

SRule 223{2){a) of L Model Code of Evidence {1942) contabts an identical
excepiion (o the rrivilege where the patient’s eriminal conduct which is called into
suemon In & civil action is felonious. The stated reasen for the exception is that it

Is dictated by the necessity of fullest discloshire in crimina! prosecutions for serious

ﬁrcat deidl of trouble writing about an
as pever been discussed in any pub-

oftenses.” That Js no resson at all for the expeption in civil cases. The complete in-
spplicability of the privilege in felony proseclitionx was alecady provided for in rule
221. The Usiform Rules of Evidence have a similar exception in rule 27{3}(a}. No
Iy explains that the priviloge was Brst
voled out aftogether by the Netlonni Conference of Commissioners on Uniform State
Laws, but was inclinded three yeurs later by alelose vote, When Prefessor Chadbourn
wrote his study of the Uniform Rules for the California Law Revision Commission,
he said with respect to rule 27(33 (00 “Evitdently, the thought here is that if the
action were criminal rhere woukt be no privilege . . . and, by analogy. there should
be no privilege where the action is civil.” Thig may be a thought, bat s not much of
a reason. i certuin poticy considerations dicpawe the creation of the privilege, and
other policies peculiar to criminal prosccutions point te its zbandoament in crimnal
actions, it cerlainly does not follow that thej{{atier policics suddenly apply to civil
cases as well. Nevertheless, Professor Chadbpura recommendod aceeplance of the

’ prmplc of rde 27(3)(a}. (6 Cal. Law Revilion Com., supra, in, 4, pp. 410-411.)

e

ould be spotlighted sotnewhere and its
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.in a civil trial only if a criminal trial we

" (Ttalics added.)

‘ment vainly attempts to stute a legal gationale for an inberited exception

10 the privilege which exception is. in truth, based on a fundamental lack
of sympathy for the privitege itself." The comment reads as follows:

inal conduct, whether or not felo-

“Section 999 mitkes the physician-%icnt privilege inapplicable in civil

actions tc recover datnages for any cri
nious, on the part of the puticnt, Under
evidence admitted in the criminal trial %
civil trial as former testimony. Thus, if
999 did not exist, the evidence subject

Scctions 1290-1292 (hearsay), the

ould be admissible in a subsequent
the exception provided by Section
to the privilege would be available
ere conducted first; it would not be

available if the civil tria! were conducted first. The admixsibitity of evidence
should not depend on the vrder in which civil and criminal mautters are
tried. This cxceplion is provided. therefore, so that the same evidence is

available in the civil case withcut regard

to when the criminal case is fried.”

We submit that an anaiyﬂs of the comment merely eprses the lack of a

sound basis for section 999,

1. The basic legal premise for the co
1t is cbviously the thought that if the cri

ment is, to put il gently, suspect.

ilege could not be claimed in a later civil action, since its very assertion

would make the witntess wha testified &

-tween doctor and patient in the crimi

meaning of sections 1291 and 1292 of U

§ 240, subd. {a) 1)) and that, therefore, i}

trial would be admissible in the later civ
privitege, normally applicable in civil pr

a confdential communication be-
ol trial “unavailable” within the
¢ Evidence Cade {see Evid. Code,
is former tesitmony at the criminal
it proceeding. The reason why the
weeedings. could not be asserted is

that former testimeny admissible under sections 1291 and 1292 is not

subject to objections “"based vir competer

¢y or privilege which did not exist

at the time the former testimony was given.” (Evid. Code, §§ 1291, subd.

(B)2), 1292, subd. (b)) That being so
should not depend on the sequence in
cnmmai trials take place.

. the availability of the prmlege
which the interrelated civil and

It i not, however, necessarily so IIn;waiIablc at the fater civil trial are
objections based on competency and privilege which did not “exist” at the

earlier criminal one, rather than object

ons which simply did not apply.

WThis is pol & mder o speculation, Professor Morgn, the “Heporter” of the

Model Code writes that the privilege wan @t

uded by the Americun Law losdtute

“eontrary to the recomncndation of he Repofer ami his awdvisors and of the Coun-
¢il.” {Morgen, Basic Problems of Evidence (ALY [957) p. 110.) The Uniform

Rufes' commient on the privilepe is ucwnlly an

apology fur s inclusion,

i

e iy
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inal action is tried first, the priv-
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What the framers of sections 1291 and 1292 obviously had in mind was the
witness who, belween the two trials, has become a lunatic or married the
party against whom he is called to testify. The problems arising from these
intervening events truly did not “exist™ at the frst trial, This is not so with
the privilege under consideration. It always “existed” as to a civil proceed-
ing—it merely did not apply in thecriminal case.

2. Even if the legal premise to the comment is sound—which we obvi-
ously doubt—the policy rationale for its|applicalion is mmd—boggimg “The
admissibility of evidence should not depend on the order in which civil and
criminal cases are being tried.” Why not? While this declaration commands
2 nice egalitarian ring, what valuc does |it vindicale? One may legitimately
ask: is it more important not to discriminate between patients who are so
‘unfortunate that their medical problems have become relevant in an earlier
criminal case and those whom the vagaries of court calendaring thrust first
into the civil spotlight, than to protect the confidentiality of the doctor-
patient refationship in a setting in which it otherwise deserves protccnon""
In this connection it should be pointed put that the affirmative answer im-
plicit in the comment sacrifices the priviiege for a principle which. as a
practical matter, needs no protection. Hpw often does it happen that a civil
trial involving a defendant—not necessayily the patient—who is being sued
for damages!* on account of criminal cpnduct of the patient actually pre-
cedes a criminal trial in which the same [patient’s confidential medical com-
munications arein 1ssue‘?

Every experienced trial lawyer kn the answer to that question.'
Further, in a large percentage of cases| where someone is being sued on
sccourit of the patient's criminal condudt, the patient will never have been
charged with a crime; if charged, the chiances that there has been an actual
trial are statistically quite remote.'! Evpn more remote is the assumption

1"'We t that we fully realize that it is rot 2 judu:lalifuncllon 10 make the basic
determination whether the physician-patient felationship deserves protection.

12Why must the defendant in the civil cuse e sued for dumages? Why discriminate
in favor of paticnts whose criminal conduct Ras caused sepwone o he sired to ahale
. & nuisance or for decliratory relicf? ‘The stnjnee result of this limitation is that the
dvitepe is not available in an sction such af the one at har, but could he claimed

in a life inssrance. company’s action against the paticot to have it established that he

‘cannot cdaim 1he tepefit of a policy hecause he murdered the deceased! (M’eyer v,
Johnson, 115 Cul. App. 646 {2 P.2d 456].}
13We note that section 1382 of the Penal Code counts in days what section 583 of
the Codc of Civil Pracedure measures in monibs!
Hpgrentheticatly it may be observed that” i lhe case at bas. it would be vcry odd

if Fontes has hecn churged criminally. Thad Be went through a red light is admitted
by Captain Sc?m.t!.u\hcrg. his superior, who also gave his deposition, The captain

-10-
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+ offered in the crimmal case.

that medical evidence, relevant in bot

It scems pretty clear, thercfore, that

‘the privilege for a pseudo-cgatitarian pris

to be based on values far less vital than
in practice it needs no protection.

3. Section 999 goes further than is ju
that the admissibility of evidence should
the civil and criminal cases are tried. T
pri\fi]egcd testimony, relevant in the civi
vant in the criminal trial, if that had
offered under sections 1294 or 1292, Ye
there is such a differciice between the pri
criminal, as opposed to civil, matters, th
Yet section 999 applics on its face, cven

boen adm:ssrble in the criminal trial.

4. If it is supposcd to effectuate the
999 does not go far-cnough. Confident
particular patient can be relevant in inl
whether or not the civil case involves a

trials. will actually have been

he comment's rationale sacrifices
ciple which cven in theory scems
hose which underlie the privilege;

tified by the comment’s rationale
ot depend on the order in which
rationale obviously assumes that
trial, would also have been rele-
n tried first, so that it could be
it requires no démonstration that
ciples of culpability applicable in
t the assumption is not justified.
if the evidence never would have

purpose of the comment, section
al medical communications of a
creelated criminal and civil cases
defendant who is being sued for

damages on account of the patient’s crinjinal misconduct. Yet section 999

only applies in this last situation. In all o
tation of scctions 1291 and 1292—the

hers—on the comment's interpre-

ivilege disappears if the criminal

case is triod first, but remains assertable if the sequence. is reversed. Yet the

principle that the admissibility of eviden
is tried ﬁrst, is nkarly vloinm '

should not depend on which case

So much for the commcnts justificatioh for section 999, Yet we are still

faced with the scction itself. We can thi

which would make it inapplicabie 1o civil

k of no reasonable interpretation
auntomobile litigation, such as the

casc at bar.'® At the very least, section 999 is highly relevant 1o a proper

fllqumnnn of Salas’ discovery motions.

rode on Fontes' truck. The siren could be dpcrated by Schnakenberg or Fonies.
Schaukenberg testiticd that he himsell wus oferating the siren at the critical time.

188ee E. Hcafey, Cal. Trial Objections (Cont.Fd.Bar 1967) section 36.10. The

monapplicability of section 999 te civil aclipns

the patient’s criminud conduct {see fn. 8, anre) is only the most obvious example v

for nonmonctary relief on accound ot

section 999 fuilure 1o put the comment’s rationle into effect.

Uit could perhaps be argued thal section 999 was intended. 1o apply 1o civil litigr
tion only in the very unuseal situation wherel bl fur the existence of a crimip.
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statuie, no case of ull could be stated. (O, Mudson v, Crafi, 33 Cad.2d 654, 660 204
P2d !, T ALR2d 496) Sich an iwerpret

htion of section 999 would probabi:




 dépends on a crimingl stangte. Further, the : ,i
- O9%-—suh.
crested by tho erminal sutute, ot whet

‘0 Statuie 10 tell it that demk driving is

Dispn.ﬁ?:irm
|
The writ praycd for by Salas will b ive to be granted with respect to the
requested eye examination of Fontes. While everylhing we have said so far

with respect to Fontes' petition concerning the inspection of his medical

records indicates that we can find no basis for saying that the order allowing
it was wrong, we think that becavse of the interrelated nature of the 1wo
procecdings, both writs should be granted. This will enable the parties o
make any further showing with respe¢t to both discovery molions which
they may care to make in the light of
reconsideration with respect to the eye examination, may cause the court
to feel that—at least for the time being—there is no “good cause™ for the
inspection of the medical records, Ofher censiderations, not argued or
braught to our aitention, may enter the picture.'’

Bo;h writs to issue.
Stephers, J., and Ashby, J., concurred

-

EY

umm rnmj aummohﬂe aee:dqm Ilbgazion f om s ambit: the. rmsnmh[e man nceds
e igem Further, most. criinal statutes
whwh 2ive’ ﬁxﬂh to 2ivil cobses of attion ot ive unknowrs are in the commercial

ht; bat i such as violations of sectivn) 28051 of the Vehicle Code, probibiting

the veutm};_o‘t odonieters, martty raise queyt al‘ the used.car denler's health. {See

Laczkav, Jnlies Mexes, Inc.; 376 Cab App 2293 [80-Cal Rpir. 7981) Since we must
assymie thal it ‘was intended ‘to give section 999 some effect, we cadnot muke it dis-
appéar by confining: it to ¢aves where the very exislence of x civil cause of action
comiderations underlfying seclion
et&e; ‘the: very cause of action is
the mlatmn of such o stalute is mercly

n‘tht}' Afe-—abe qquutly #

muydyming the ¢ivil cage. - .
~ WFor.exampie, we have mtenzmnally xalel nething concerning the strength of the
showing igcessary 10 establish thar Sales i suing on actount of Fontes' criminal con-
. Obviotsty the Tridl court ¢annck try the \whole cave on Hability to determing that
pmtmanwy queﬂiun On: the ather hand Fogtes may be able t0 make a respectable
;rgumnt thial sﬁmﬂhzng more than & mcre dssertion in o pleiding is required, (See

rally Evid, Code, §400 ¢t «q.) This question ix imare complicated here than in

sl automabile - accident caw, because Fonles will assuredly ty to muke some-
thing of his immunity from érim'ngd liability] extended, under certain conditions, by

“section 21038 of the Vehicle Code, Except | for the unawritorious contention that

Fontes waived his privileze jost by driving a fire trick e the line of didy, no ixsues
iar to Fontes' skifus as 4 public cmplny x¢ have been raised in this court. {Sce
nerally Veh, Code, §§ 17004, 2108S: Torrdy v. Ciry of Los Angeles, 5% Cab.2d 35
22 Cal Rptr. 866, 372 P.2d 906); Van Abiyne, Cal. Government Tort Linbility
{Cont.Ed. Bar 3964) §§ 241, 7.25¢a), 7.306{a), 7.70.)
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this opinjon. Further an affirmative-




