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Memorandum 73-51 

Subject: Study 36.80 - CondelllD8tion (Procedure) 

SUMMARY 

Attached to this memorandum is a staff draft (pink) of Chapter 8 (Procedure) 

of the Eminent Domain Law. This draft attempts to combine and harmonize the 

general and specific policy decisions already made in this general area by the 

Commission with staff proposals and ideas gleaned from the preliminsry draft 

of the Uniform Eminent Domain Act. The memorandum attempts to indicate, 

without going into great detail, the present law and prior CommiSSion decision. 

as well as staff divergencies or refinements that are presented in the draft. 

ANALYSIS 

Sect:Lcc l260.110. This section has been tentatively approved. It :reflects 

~~i •• ion's decision to retain the substance of Code of Civil ~ 

Section 1256 which provides that the general rules for California civil pract1.ee 

apply in eminent domain proceedings except where specifically provided otherwise. 

Sections 1260.210-1260.250 (resolution of necessity). These sections have 

also been tentatively approved in connection with the right to take provisions. 

They are simply renumbered and relocated here pursuant to a prior Commission 

decision. 

Section 1260.310 (jurisdiction). This section incorporates two previous 

Commission decisions. One, jurisdiction over eminent dallain proceedings generally 

should remain in the superior court as at present. Two, such jurisdiction as 

the Public Utilities Commission may have under present law should be preserved. 

Subdivision (a) implements the first decision. Subdivision (b) implements the 

a-ead 1a t.be t'orm previously approved by the Commission. 
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Sections 1260.320-1260.340 (venue). These sections have also been tenta

tively apprav-ed. They continue the substance of present law and prav-ide 

generally for commencement of the proceeding in the county where property is 

located and for change of place of trial as in civil actions. 

Section 1260.410 (identification of parties). This section has been ten

tatively apprav-ed. It simply continues the current practice of referring to 

the condemnor as "plaintiff" and the condemnee as "defendant." 

Section 1260 .420 (naming defendants). The present rule that the plaintiff 

must name all persons having or claiming an interest in the property as defend

ants is continued in Section 1260.420. The consequence of a failure to name 

the proper persons is that the plaintiff runs the risk of failing to join a 

necessary party. The eminent domain proceeding cannot give title to the plain

tiff as against a person not joined. The practical way for the plaintiff to 

avoid this problem is Qy naming persons unknown and serving them Qy publication 

and posting. 

Where the plaintiff has an interest in the property, it may do one of two 

things. It may simply describe in the complaint the property it seeks to 

acquire, emitting a description of the property or interest it already claims; 

or, it may describe in the complaint the ~ property, and then allege its 

interest in it. It need not name itself as a defendant. 
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The problem that arises when the recorded owner of property sought to be 

acquired is deceased is as follows: 

(1) Upon death of the decedent, the title to the property passes to his 

heirs or devisees. Prob. Code § 300. 

(2) However, the heirs and devisees are not ascertainable until after 

the probate of the will or estate, at which time the order of distribution b.Y 

the probate court is recorded and the new owners of the property are specified. 

Prob. Code § 1222. 

(3) Between the death of the decedent, therefore, and the recordation of 

the interests of the new owners, there is a hiatus. During this period, the 

property is subject to the possession of the decedent's personal representa

tive and to the control of the probate court and is chargeable with the expenses 

of administering the estate and payment of debts and family allowance. Prob. 

Code § 300. 

Since there is no clear owner of the property between the time of the 

decedent's death and the time it is distributed to named new owners, the logi

cal person to name and serve in an eminent domain proceeding brought or pending 

in the interim is the personal representative. There is old case and statutory 

law to this effect, and this rule is codified in subdivision (b) of Section 

1260.420. 

Where no personal representative has been appointed, however, there is no 

one, other than potential heirs or devisees, primarily concerned to defend the 

law suit. Rather than making the condemnor await the appOintment of a repre

sentative, however, Code of Civil Procedure Section 1245.3 permits the condem

nor to name the heirs and devisees generally. This means, because the heirs 

and devisees are not yet known, that they may have to be served b.Y publication. 

In addition to the possibility of lack of adequate notice, there is the added 
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likelihood that a person will not wish to defend an eminent domain action if 

he is not certain that he will be the ultimate recipient of the award. To 

curtail the circumstances under which this situation might occur, Section 

1245.3 permits the naming of heirs and devisees only if all of the following 

conditions are met: 

(1) The superior court of the county in which the property is located has 

not appointed a representative who is duly qualified. 

(2) The superior court of another county has not appointed a representa

tive who is duly qualified and acting. 

(3) The plaintiff knows of no other duly qualified and acting representa-

tive. 

(4) The plaintiff, or its attorney, avers all of the above facts in the 

cOllWlaint or in an affidavit filed with the complaint. 

The staff believes that these limitations are overly restrictive since it 

is the manner and nature of service that is significant and not the naming of 

defendants. As a consequence, the staff draft, subdivision (b), proposes that 

a condemnor may name heirs and devisees simply if no duly qualified and acting 

personal representative is known to it. The methods of assuring adequate 

notice of the proceeding are discussed below under Sections 1260.510-1260.530. 

As a practical manner, the potential heirs and devisees have a pretty good idea 

whether their interest in the property is worth defending. And, in any case, 

naming a personal representative may have the result of a compromise negotiated 

sale to the condemnor by the representative who does not want to become involved 

with a condemnation action while trying to clear up the estate. 

Section 1260.430 (intervention). Under present law, only persons who 

claim a legal interest in the property sought to be acquired ~·part1c1pate 

in the eminent domain proceeding. This condition may be overly restrictive 

-4-



since holders of equitable interests in the property ~ be equally concerned 

to participate either to challenge the right to take itself or the adequacy 

of compensation. Examples of equitable interests that are not presently 

granted the right to participate, and that perhaps should be, include: 

(1) Purchaser under an executory contract for sale; 

(2) Shareholder in company whose property is sought to be acquired; 

(3) Person who has been promised the land upon the death of the owner or 

at the age of 21. 

These examples could be multiplied. The staff draft, Section 1260.430, 

permits claimants of equitable interests to appear and participate. It should 

be noted, however, that this does not permit third parties not interested in 

the title to or compensation from the property to do so. An example of such 

an excluded person would be someone who is affected Qy or opposed to the 

public use for which the property is being acquired. 

under the staff draft, the third party is treated as a defendant in that 

he must file an answer; however, the time within which he must answer is rather 

flexible in keeping with the fact that he is not a named defendant. See Sec

tion 1260.730 below. As an alternative to Section 1260.430, we could authorize 

intervention Qy a person claiming a legal or equitable interest in the manner 

provided Qy Code of Civil Procedure Section 387 (intervention generally). 

That is, Section 1260.430 could be changed to provide: 

1260.430. Any person who claims a legal or equitable right or 
interest in the property described in the complaint ~ intervene in 
the proceeding in the manner provided Qy Section 387. 

Both methods achieve the same result, and the staff has no real preference as 

to which method is used. 

Sections 1260.510-1260.530 (summons). 

Form of summons. The COlllIllission has previously determined that the form 

of summons is to be the same as in civil actions generally. The summons in 

ciyi1 aetiomJ generally contains (Code eiv. Proc. § 412.20(a»: 
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(1) Title of the court. 

(2) Names of parties. 

(3) Direction to defendant to respond upon penalty of default. 

(4) Bold-face invitation to seek the advice of an attorney. 

Adoption of this simplified summons in Section 1260.510 will delete the 

following elements presently required for eminent domain summons by Code of 

Civil Procedure Section 1245: 

(I) Statement of public use. 

(2) Description of the property. 

(3) Notice to appear and show cause why property should not be condemned. 

However, ,where service is to be by publication, the published notice 

should describe the property. See Section 1260.530. This requirement is 

necessitated by the deletion of the description from the summons since the 

complaint containing a description is not published with the summons. 

Service of summons. The Commission has previously determined that service 

of summons is to be in the same manner as in civil actions generally. The staff 

draft provides for this and also provides that, where service is by publication, 

a copy of the summons and complaint be posted on the affected property. This 

added prOVision is already applicable in eminent domain proceedings where 

"heirs and devisees" and other "persons unknown" are being served for the pur

poses of giving the eminent domain judgment an in rem effect. See Code Civ. 

Proc. § 1245.3. Since the object of service is to give the best possible 

notice, as required by due process, the staff draft makes this posting require

ment applicable in any case where process is ,-served by publication. 

Section 1260.610 (complaint). Section 1260.610 contains an exclusive 

listing of the substantive allegations that must be contained in the complaint. 

Other procedural elements of the complaint, such as caption, request for relief, 

and subscription, must, of course, also appear. 
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The contents of the complaint vary from presently required contents in 

the rollowing ways, all of which conform to the Commission's previous deter

minations: 

(1) Provision for naming parties has been streamlined and requirements 

moved to other sections. 

(2) Description of property need not indicate whether property is part 

of larger parcel. 

(3) Statement of right of plaintiff to condemn is expanded and detailed. 

(4) Map must accompany complaint in all cases, not merely for rights of 

way. Map is not intended to convey precision as much as to aid in general 

identification purposes. 

In addition, the staff has added a provision that would require the plain

tiff to state any interest it claims in the property. This prOVision, while 

not essential, will be extremely helpful to an early determination of prelimi

nary issues. 

Section 1260.620 (joinder of property in complaint). At present, any 

amount of property can be joined in a complaint so long as it is all in the 

same county and sought for the same project. Once joined, the property is 

tried together unless the parties move to separate for triaL Section 1260.620 

implements the Commission's prior decision to limit the plaintiff to 10 tracts 

per complaint, each tract to be tried separately unless consolidated for trial. 

A discussion of separation and consolidation for trial appears below. The 

staff notes that the preliminary draft of the Uniform Eminent Domain Act (Sec

tion 406) initially limits joinder to properties "which are under substantially 

identical ownership" but then authorizes consolidation and severance as various 

issues are missd in the course of the proceedings. 

Amending the complaint. The staff draft continues present law allowing 

amendment of complaints as in other civil actions. Thus, the amendments may 
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be either separate references to portions of the original complaint or may 

take the form of a canplete amended pleading. The amendment is allowed as 

a right once before the answer is filed and upon order of the court where it 

will further justice. See Code Civ. Proe. §§ 432, 472, 473. 

Section 1261.220 permits either party to dismiss the proceeding as con

tained in the superseded complaint or superseded portions. This provision in 

effect permits the defendant to recover the costs he incurred which would not 

have been incurred if the complaint as amended had been the original complaint. 

This is an expansion of the "partial abandonment" concept. See discussion 

under Sections 1261.210-1261.250 (dismissal). 

Sections 1260.630-1260.660 (demurrer and answer). After service of process, 

a defendant has within 30 days to make a responsive pleading or be subject to 

entry of default. 0 Section 1260.730. A person not a party who wishes to inter

vene should be required to do so within the time the last served party is 

required to respond or within such greater time as the court may allow. 

The basic responsive pleading is the answer which the CommiSSion has deter

mined should contain the defendant's claim of interest in the property and any 

objections to the right to take which the defendant wishes to raise. The 

staff draft also adds the requirement that the defendant indicate an address 

for receiving notice of further proceedings. Sections 1260.650 and 1260.660 

list the possible grounds for objecting to the right to take. Objections to 

the complaint on its face, .!:..:£:.' that it is unclear, that it does not contain 

all required information, or that more than 10 tracts are joined in the com

plaint, are to be made by demurrer to the complaint. See Section 1260.630. 

The grounds listed for objection to the right to take are all those that 

may be raised under the Commission's right to take proposal. One major change 

from present law is that, at present, the only way a defendant may assert lack 
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of public use is by alleging fraud or abuse of discretion in the sense that 

the plaintiff does not intend to use the property as it declares. The attached 

draft, recognizing that it is nearly impossible to demonstrate subjective 

intent, proposes as an alternate ground that there is no reasonable probability 

that the property will be devoted to the use declared within a reasonable time. 

The listing is not exclusive but allows objections on other grounds provided 

by law, should any exist. 

other possible responsive pleadings include motion to strike or to quash 

service. For a listing, see Code Civ. Proc. §§ 585, 586 (default entered if 

responsive pleading not made). See Section 1260.110. 

Section 1260.670 (cross-complaints,). The cross-complaint provisions of the 

Code of Civil Procedure, while designed for civil "actions," have in the past 

been applied to certain types of special "proceedings." Eminent domain pro

ceedings, by virtue of Code of Civil Procedure Section 1256 (rules for civil 

actions apply in eminent domain), have been held to constitute one type of 

special proceeding in which cross-complaints are available. See People v. 

Buellton Development Co., 58 Cal. App.2d 178, 136 P.2d 793 (1943}j People v. 

Clausen, 248 Cal. App.2d 770, 57 Cal. Rptr. 227 (1967}j People v. Los Angeles 

County Flood etc. Dist., 254 Cal. App.2d 470, 62 Cal. Rptr. 287 (1967). 

The cross-complaint proviSions of the Code of Civil Procedure are applicable 

to eminent domain proceedings only on a limited basi3, however, Section 1256 

provides that the rules governing civil actions prevail except as otherwise 

provided in the specific eminent domain provisions. Because specific pro. 

visions indicate that value and damage to property are to be raised by answer 

(Section 1246), a cross-complaint is not available to raise these issues. 

Bayle-Lacoste & Co. v. Superior Court, 46 Cal. App.2d 636, 116 P.2d 458 (194l). 
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Likewise, the nature and extent of the estate claimed by the defendant should 

be raised by answer rather than by cross-complaint. people v. Buellton, supra. 

What, then, may be raised by cross-complaint under present law? Initially} 

the claim must relate to the property that is the subject of the eminent domain 

proceeding. Code Civ. Proc. § 428.l0(b)(2). Thus} if there is a conflicting 

claim to the property sought to be acquired} or if there is a trespass and 

damages to the property} the defendant may cross-complain to allege these 

facts. Buellton, supra; People v. Clausen, supra. In addition} if other property 

is so connected with the property sought as to constitute a unity, or if other 

property will be necessarily affected by the taking, a cross-complaint for 

damages may be appropriate. Buellton, supra. Contra: California P. R.R. Co. 

v. Central P. R. R., 47 Cal. 549 (lB74)(consequential damages to other property), 

and El Monte School Dist. v. Wilkins, 177 Cal. App.2d 47, 1 Cal. Rptr 715 (1969) 

(conflicting regulations affecting the property). (These decisions are both 

pre-Buellton decisions and thus may have been decided purely on technical 

grounds that cross-complaints were not available in special proceedings such 

as eminent domain.) 

It would be quite helpful to clarify by statute just when a cross-complaint 

in eminent domain is available. The staff suggests that cross-complaints not 

be available to assert an interest in the property sought to be acquired or 

to raise damages to the property or to other property by severance. This should 

be done in the answer (interest) and at pretrial proceedings (value, severance). 

However, other claims related directly to the property, whether against the 

plaintiff or against third parties, should be capable of being raised by cross

complaint. The court should have adequate authority to determine these related 
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claims but should be able to sever them for trial if not closely connected. 

Section 1260.670 is a staff draft of the proposed cross-complaint provision. 

See also Section 1261.020 (severance for trial). 

Sections 1260.710-1260.730 (commencement of proceedings). Sections 

1260.710 and 1260.720 continue present rules that proceedings are commenced by 

filing a complaint and that the plaintiff should file a lis pendens upon com

mencement. The staff draft is more technically accurate than Section 1243 

which it supersedes, however, since Section 1243 appears, as drawn, to state 

that proceedings are commenced upon service of summons and that the plaintiff 

must file a lis pendens. The case law has in effect rewritten Section 1243 

so as to state the law as preserved in the staff draft. It should be noted 

that Sections 1260.710 and 1260.720 are comparable to Code of Civil Procedure 

Sections 411.10 and 409 relating to commencement of actions and filing lis 

pendens in civil actions generally. Section 1260.730 provides time limits 

for a defendant's response which are comparable to the time limits in civil 

actions generally. 

Sections 1260.810-1260.830 (contesting the right to take). The basic 

scheme the Commission has previously approved for contesting the right to take 

is one in which objections are raised at one time and resolved prior to the 

valuation portion of the proceeding. The attached draft of this procedural 

scheme is described below. 

The attached draft also makes two significant changes from existing law 

intended to make it somewhat easier for a defendant to prove his objection to 

the right to take. These changes are predicated on the observation that 

present law makes it nearly impossible to prove lack of public use. The specific 

changes discussed below are (1) reasonable probability is added as a test for 

lack of public use and (2) the burden of proof by a preponderance of the 

evidence is placed uniformly on the plaintiff. 
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As indicated above, objections to the right to take are raised in the 

defendant's answer. These defenses must be specifically alleged and s~porting 

facts stated. If this is not done, or if it is done in an unclear manner, the 

plaintiff may demur to the answer. The defendant has the opportunity to amend 

his answer so that it is not demurrable or to make other changes, just as 

answers in civil actions generally may be amended. 

Either party may set the objections for hearing, but trial of the issue of 

just compensation may not generally occur until the objections are disposed of. 

At hearing, the burden of pr-oof is on the plaintiff (see below). All the normal 

rules of civil procedure relating to the gathering and production of evidence 

are applicable in such a hearing. At the hearing, the court determines whether 

there is a right to take the property. If it finds a right to take all the 

property, it so orders and the proceeding continues. The issue may, in an 

appropriate case, be reviewed upon writ and is appealable following judgment. 

If it finds .~ right to take only some of the property, it so orders and 

dismisses the proceeding as to the rest. Recoverable costs and disbursements 

are available to the defendant ~on dismissal for lack of right to take. The 

order of dismissal may be appealed while the proceeding as to the rest continues. 

And, if the court finds no right to take any of the property, it dismisses the 

proceeding entirely. The order of dismissal is a final judgment and is appealable. 

Section 1260.830 also provides that the court, in lieu of taking the action 

indicated above, "may make such order as is appropriate to dispose of an objec

tion in a just manner." This authority is not intended to "permit the court 

to create condemnation authority where none exists but rather to permit amend

ment of pleadings or the taking of similar corrective or remedial action where 

appropriate. This provision is borrowed from a similar provision contained in 

the preliminary draft of the Uniform Eminent Domain Act. 
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Burdens and presumptions. The law governing which parties must plead and 

prove different facts and the applicable presumptions governing the proof is 

sufficiently confused to warrant statutory clarification in the comprehensive 

statute. 

As nearly as we have been able to discern, the following represents 

present law governing right to take issues: 

(1) The plaintiff in all cases has the burden of pleading public use and 

necessity. 

(2) The defendant may contest the public use of the property~-whether or 

not the plaintiff has the benefit of a conclusive resolution on the issue of 

necessity--b,y pleading specific facts indicating fraud or abuse of discretion 

in that the plaintiff does not intend to put the property to a public use. The 

burden of proof is upon the defendant on this issue. The plaintiff is aided by 

a presumption of regularity of official action if the plaintiff is a public 

entity. 

(3) The defendant may contest the public necessity of the project b,y a 

specific denial in his answer if the resolution of the condemnor is not conclu

sive on the issue of necessity. Where the issue of necessity is for judicial 

determination, the three aspects of necessity are treated disparately: 

(a) Whether the proposed improvement is necessary is not subject to 

judicial review. 

(b) Whether the property is necessary for the project, the burden of 

proof is on the plaintiff. Where the plaintiff is a public entity, the resolu

tion of necessity (in cases where it is not conclusive) appears to create a 

presumption that shifts to the defendant the burden of going forward with the 

evidence. Where the plaintiff is a private person, it must prove the aspect 

of necessity by a preponderance of the evidence. 
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(c) Whether the project is located in a manner most compatible with 

greatest public good and least private injury, the burden of proof is on the 

defendant. The burden on the defendant is a difficult one since he must 

establish another location that is clearly better than that selected by the 

plaintiff. 

The reasons for these varying burdens and presumptions are not clear. 

They appear from the few cases to have developed in a haphazard manner on an 

ad hoc basis. The staff proposes the following uniform set of burdens and 

presumptions: 

(1) The defendant has the burden to raise any objections to the right to 

take or else they are waived. 

(2) The plaintiff has the burden of proof on all objections to the right 

to take. The burden should be one of proof by a preponderance of the evidence. 

(3) If the plaintiff is a public entity, it will be aided by presumptions. 

In certain cases, the resolution of necessity will be given conclusive effect; 

in others, merely rebuttable effect. 

The justification for such a system is that a person ought not to have 

his property taken unless the taker can demonstrate to a court that it has 

the right to do so. As a practical matter, this amounts largely to a restric· 

tion on private condemnors only who are not aided by any presumption. 

Exhibit II is a letter objecting to placing the burden of proof on the 

plaintiff with regard to the issue whether the project is located in the manner 

most compatible with the greatest public good and least private injury. The 
I 

thrust of the letter is basically that public utilities and other private con· 

demnors should be afforded a presumption of propriety that the property owner 

must rebut. The letter asserts that a burden on the condemnor may cause its 

acquisition costs to rise and may result in disparate decisions in neighboring 

counties. 
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In addition to these general rules on burdens, there will be provisions 

designed for special cases, e.g., future use, excess, more necessary, compat

ible. These provisions will specify their own burdens and presumptions. 

Sections 1260.910-1260.990 (exchange of valuation data). Sometime ago, 

the Commission discussed the special procedure for exchange of valuation data 

provided by present Sections 1272.01 through 1272.09 of the Code of Civil 

Procedure. The Commission determined at that time to preserve these proce

dures but to permit any county to develop by court rule its own procedures 

and to have these supplant the general procedures if the Judicial Council 

determines that the county's procedures are an adequate substitute and serve 

the same purpose as the statutory procedures. At the same time, the Commission 

directed the staff to distribute a questionnaire to determine the usefulness 

and effectiveness of the present statutory procedures. The results of the 

questionnaire are summarized in Exh!lll.t III (White) prepared by our consultant, 

Mr. Norman E. Matteoni. He concludes that no changes are needed, and we have 

accordingly incorporated Sections 1272.01 through 1272.09 without substantive 

change as Sections 1260.910 through 1260.990. We have, however, revised Sec

tion 1260.970 to authorize the various counties to develop their own special 

procedures. 

Section 1261.010 (trial preference). The CommiSSion previously deter

mined to retain the present statutory trial preference (Section 1264) for 

eminent domain proceedings over all other civil actions. Section 1261.010 

implements this deciSion. 

Sec~~,ns 1261.020-1261.030 (severance for trial of nonjury compensation 

issues) • The Commission has previously approved the concept that preliminary 

issues relating to compensation for the property be determined by the court 

prior to jury trial. The staff draft of Sections 1261.020 and 1261.030 
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contemplates that determination of such issues may be sought by either party 

or by the court on its own motion at any time prior to trial of compensation. 

The court determination is not appealable until judgment in the proceeding has 

been rendered. A comparable, but slightly different, severance prOVision 

relating to right to take issues is set forth in Section 1260.810. The staff 

does not believe that this disparate treatment is necessary or desirable, and 

we suggest that one section be drafted that sets forth the general order in 

which issues will be tried but authorizes the court on motion of any party 

to vary this order on a shOWing of good cause. Such provision should also 

make clear the order for trial of all issues. Under the present scheme, it 

is still unclear where issues relating to title properly belong. For example, 

the plaintiff may assert an interest in the property it seeks to condemn or 

there may be a dispute among the defendants as to their respective interests. 

At present, the value of the property is first litigated and, then, parties 

who claim interests are left to resolve among themselves the existence of 

their interests so as to enable them to share in the award. If title claims 

were litigated beforehand, then only parties directly affected by the pro

ceeding will need to become involved in it and to present evidence on value. 

If such a scheme is adopted, it might be advisable to have the answers of 

parties served among each other so that they will be aware early of any adverse 

claims. The Commission has, however, previously determined not to adopt such 

a requirement. 

Separation and consolidation. Existing law governing separation or con

solidation of parcels for trial is generally as follows: 

(1) Parcels joined together in the complaint are generally tried together, 

absent a motion to separate. 

(2) Parcels not joined together may be tried together upon court order 

to consolidate. 
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The standards governing consolidation and separation for trial are some

what ambiguous. Code of Civil Procedure Section 1244(5) provides that the 

court may consolidate or separate for trial "to suit the convenience of the 

parties." Code of Civil Procedure Section 1048 provided (prior to 1971 

amendment on Commission recommendation) that the court might consolidate or 

separate "whenever it .can be done without prejudice to a substantial right." 

Under these criteria, the court has wide discretion, and its decision is not 

reversible unless it involves an abuse of discretion. See, e.g., County of San 

Luis Obispo v. Simas, 1 Cal. App. 175, 81 P. 972 (1905). 

The 1971 amendment of Section 1048 provides more definite standards. 

Actions may be severed for trial "in furtherance of convenience or to avoid 

prejudice, or when separate trials will be conducive to expedition and econ

omy." Actions may be consolidated for trial if they involve "a coonnon question 

of law or fact." 

Both Mr. Matteoni and the staff recommend that Section 1048 constitute 

the standard for separation and consolidation in eminent domain proceedings. 

Under this scheme, then, the plaintiff may join up to 10 tracts in a complaint, 

but each will be tried separately unless a motion to consolidate demonstrates 

that they involve common questions of law and fact. Different parcels or 

interests within each separate tract may also be severed for trial on the 

grounds of convenience, avoidance of prejudice, expedition, or economy. 

This scheme will also preserve the rule stated in City of Los Angeles v. 

Klinker, 219 Cal. 19B, 25 P.2d 826 (1933), that the grounds for consolidation 

and separation are entirely distinct from the grounds for joinder of tracts 

in a complaint and consolidation may be appropriate even where joinder might 

not be. 

Adoption of this scheme will retain the rule that plaintiffs may consoli

date proceedings to acquire different property for different purposes so long 
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as cowmon questions of law or fact are involved. In City of Los Angeles v. 

Klinker, for example, the same plaintiff wanted portions of defendant's land 

for disparate uses. Consolidation of separate proceedings was allowed because 

the two portions of the land were interrelated in that severance damages to 

each depended in part upon the other. Thus, there were both common questions 

of fact and common questions of law involved. Similarly, in People v. Chevalier, 

52 Cal.2d,299, 340 P.2d 598 (1959), disparate condemnors sought portions of 

defendant's property for aspects of the same public project. Since the same 

project was involved, the actions were interrelated, and consolidation was 

proper for purposes of evaluating the combined effects of the project on the 

remaining property. Thus, there were common questions of fact involved, and 

consolidation would be proper under Section 1048 of the Code of Civil Procedure. 

Our suggestion is implemented by Section 1260.110 (generally applicable rules 

of practice apply in eminent domain proceedings). 

Section 1261.040 (consolidation where different plaintiffs seek property). 

Where several plaintiffs are trying to acquire the same property, the defendant 

obviously would like to avoid litigating several cases just as the plaintiffs 

would like to avoid subsequent disputes over who acquired the property. The 

staff believes that the simplest and most efficient way of resolving this 

problem is to allow any of the parties involved to move for consolidation of 

the proceedings. Upon consolidation, the court is to determine which of the 

uses is most necessary and which ones are compatible with it. The court will 

then allow the most necessary and compatible users to join together to complete 

the proceeding and will apportion the award among them fo' payment. The court 

will dismiss the proceeding as to the other plaintiffs. This scheme is set 

out in Section 1261.040. 
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Sections 1261.050 (limitations on expert witnesses) and 1261.060 (expert's 

fees). These sections reenact without change present Sections 1267 and 1266.2, 

respectively. We include them here for the purpose of soliciting comment on 

whether they should be adopted and, if so, in this form. 

Section 1261.070 (order of proof and argument). This section implements 

a prior Commission decision to retain the present order of presentation of 

evidence and argument. 

Sections 1261.110-1261.140 (post-trial proceedings). For the time being, 

we have placed in this article certain sections relating to procedure following 

the determination of the issue of compensation. It is our belief that, even

tually, we should also integrate here the provisions relating to "post-judgment" 

possession (see Chapter 7) and interest on the award (see Chapter 5). Hence, for 

the tie be1ng, we seek review of only the policies indicated rather than the 

organization and drafting. 

Section 1261.110 ("judgment" defined). This section merely continues a 

provision under existing law. Defining the term "judgment" in this manner is 

consistent with the Commission's prior decision to refer to the apportionment 

award as an order. It must be recognized, however, that substantial questions 

relating to apportionment may remain even after the judgment is entered. 

Section 1261.120 (effect of judgment). This section, which specifies 

the effect of an eminent domain judgment, is intended to indicate the nature 

of an eminent domain proceeding. It says, in effect, that eminent domain is 

a quasi in rem proceeding and that the condemnor gets only the property 

interests of the persons it calls in and litigates against. Thus, failure to 

name and serve a person having an interest, or failure to file a lis pendens, 

may result in the plaintiff's failure to acquire all interests in the property 

it seeks. 
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Section 1261.130 (payment of judgment). This section is similar in 

content and purpose to present Section 1251 and the first portion of Section 

1252. Certain changes are noted in the Comment to the section. The section 

itself is drafted in a tentative ~ pending further review of the possession 

prior to judgment and work in lieu of money prOVisions set forth elsewhere. 

All that we seek here is approval of the basic 30-day time limit with no 

exceptions. 

Section 1261.140 (order of condemnation). This section is substantively 

similar to present Section 1253. We have changed the form of the order to 

re~uire only a description of the property taken and the judgment authorizing 

its condemnation. The description will include both a physical description 

of the property and the interest ac~uired therein. Present Section 1253 

also re~uires a statement of the purpose of the condemnation and, if posses-

sion has previously been taken by the condemnor, the date of such possession. 

This information seems unnecessary in the order. We have eliminated it and 

simply require the order to identify the judgment upon which the order is 

based. The only purpose of the section now is to make clear when title 

vests in the plaintiff. When this section is integrated with the right to 

possession provisions, we may wish to include here proviSions relating to the 

right of the plaintiff to take possession. 

Costs. The following excerpts from Condemnation Practice in California 

(Cal. Cont. Ed. Bar 1973) summarize the present rules regarding costs. 

A. [§1.8j Court Costs 
The client should be told that court costs will usually be borne by 

the condemnor if there is a trial. It has been held that to require a 
condemnee to pay the costs necessarily incidental to trial of issues 
would reduce the just compensation awarded by a sum e~ual to that 
paid by him for those costs. Decoto School Dist. v. M. & S. Tile Co. 
(1964) 225 CA2d 310, 315, 37 CR 225, 229; Sacramento & San Joaquin 
Drainage Dist. v. Reed (1963) 217 CA2d 611, 31 CR 754. This rationale 

-20-



is J.1st} the- ba~l:-' !~)r reqUiring the condemnur tu pay {ht: condt'mnee·s 
co,t' on appeal .. Sec People v lmernationui Fe!. & Tei. Corp. 11972) 
26 ('/UJ 549, 103 ('I{ 63; Re;;en{, of L'n,,'. of Cai. " Morris (1970) 
12 CA3d 679, 6g6, <)0 CR X16, x21; §1O.JO for full di,cus,ion. While 
man) .: .. Htornevs (.:ontc-nd (hal rCloven, of costs i~ a con?'li[~Hional rio-hi 
of Ihe <'l)ndc,imee. eel' ~ 1255 ncw(thck,., g,vn the court ,hscrelfon 
ll.) al1o\1o .or deny _,,>uch recuver\" .. NormaiJ\', oI1(v ~'nfJJnJry and usual" 
"'''I' will be aJio"cd Pcop!e ,: 1I0k'll!Wl (1'159) ~1~3 CA2d -416, 343 P2d 
267. 

* * * * 
Il (onJemnation pr(tL'i. ... ·t'din~:-.. ;\rc.: J;ham .. hH1.;~J ail re.J'-idnahk ("dsh 

and Ji,hur,cmen" ni", k re",~,ercd hI' the ddl'lIJJ1H. eel' ~1255a(L). 
Sec §li.31 These l1ldtiLk attorney's d'lct apprahcr'> fees. . 

rhc prt'('ctiing ... td.[~mCnb ~buu[ l\)url (o-.;h Gin he mj.\kading. 1 he 
ciiem should kn,'" 'pc"ilkallv thll item, IOcilldcd within Ihe lerm 
"CO!'lh" arc limned [~; 

(i) Filmg and prm:c_'1:-' fc~~ and ·co~f~ ~)f(L:rttt~·ing r..:kvant dlx:ument~ 
(Govt C §§2672U-::'674<J, 26H2()-26~5'1); 

(2) Notary fcc, «j "\'I C ~X211); 
(3) !Jcp,"1lion fee' (CCP §lu32Cl): 
(4) Ordinary WlInc,., ICc, () 12 ref dJ') I(iovt c: ~6g()<J3; hut See 

§3 ... f< on fees of ~Xr~rl witnc!'l"e.~. whilh J.rt: normaliy not re~.:o\"l~rabk); 
(5) Jur, t<:es (S5 per d~y per Juror) (CCI' §§ 1%, 1032.5. Sec also 

eep §631S): 
(6) Mileage fee, (0' "1llle""' ~nJ juror, (CCI' ~ 196; Go,,! C §6S0'i3. 

See also ('('I' §6.l U); and 
(7) Fees for othcia[ r":Pdrting of tc .... tlmPJl) and proceeding:.. (GO\"l 

C §69948; contra, Govt C §69'153 (CO" of tran-crip!)). 
Tht party ..,ccking 1~\ recover t • .'O~ts mU'-it lik a "'-'L'rifled mt:nh,n.mdu?l 
of costs and dlshufst'mc:nb within 10 ddJ'-i ;1t'lcr Judgm!.!nl {or V"lthlll 
30 Jay" aftcf judgment or dj,m"",i em moHon pI Ihe condemnor (a ban
donm~nt) ). eel' ~§ !(J.n 1255a(q The coun. on obJcctlon hy [h~ con
demnor, m.t \' Ji:'!-alh)\\' what it um .... ider .... to he LJ nncce":"':"Iary rxp~n ..... c-:'!I. 
Sec Downer '" (i",,:ol,,\' ( I '.lOS) 262 CA2J 563, 69 e R .14, Ii" discussion 
or ullowahle CO.'I'. 

* * * * 

c. I§ 10.301 ('",h "n AplH'al 
Although tht: C~llifl }u:-o specilll :-,t.atuhJf> authtlflt ... \ [u U:-.~ it--. Ji .... {'FC· 

lion In appdrtionlflg t:(!"l-t'-. ammlg tht: parLi~·.~ (CCI' ~l~))). It ha~ been 
C'ln\ISlcnrl .... · hdd th~lt 111'-.' ClHhlltutitma( rC4uircmenlllf ··ju:-.ll"Omren~a. 
[itm" lor the ~OndCmLll'~ llh:.lns In,H (he cunJcmnor musl b~ar thl." 
iitig..:.tlil)n L·lJ .... t' of ali p.ifli4..'"~ in J l"~mJl.!'nHl'-1titln adinn ... Sec ~ Lr;. This 
ruk abn applic;s to ,Jpp~Ll!s from Judgments In Jirect conJemnati-l)Jl~ 
l'onJemna1l011 l.<a:-.C'~ arc ;...In l'XCCPTiu/l to the- on.Enar! rutl.!" that "l'oSh 
011 appeal ale awurJcJ h) a prevailing pari" '", an in~id"nt [0 'he 
jlldgl1l~1l1 on "ppe:d.''' i'eople .' inlerl1<l1iollu! leI. & ld Curp. (1972) 
26 CA3d 54~. 550. 103 CR 63. 64; see Cal R uk, nt' Ct 2Na) 
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In all condemnation ca_ ... c",. when ·~the L';,)ndcmllJng agency is the 
appdJanL the pnlpcny (Iwner i,.., cntllkd to L't)>:.h- ()j) appe:.tl 'l~""cn tf 
the .;:onJC;mnof i~ thr.: pre\ ailing part}·:' p(!Opie r hJlernalimw/ Tel. & 
T d Corp .. supra: Sucmm<'f1l0 & Sail JVIl,/"ill Drainage Dal. ,. Reed 
(1963) 217 (',".2<1 61 L 31 ('I{ 754. 

Wben lhe cunJemrwe i, the appellant and hI' appeal ;, succc,,(ui. 
he i ... cllti!1cJ to C(.)Sb under (";.11 Rule,.., llf ( 1 26{a,. N.egews (lj l .... nir. 
olC,,1. ,. M,wns 11970) 12 CA3J 679. l)(J CR ',16. I{,)wever. "hen hi, 
;ipPt',d i ..... 111huc(:e:-.:-.fuL the l3.\~.: 1)11 hi>:. n:L'(j\.~ry (If Uhf:.; i"!. ntlt :-..etlkJ: 
lhi:-, qU';::-"[hHl ha~ he-en de'>l'flbeJ a ... J. '~S-~):nL'whal rntir~.\ (orner (If thL' 
L!\.I,:." Pt'oplt' l' fnft:rnrJilollol fd. c1 r.:i. (orp. {!9'"72) 26 CAJd 549, 
)'4. ]1'13 C /{ 63. 66 . 

.. \n u t1 .... lH..:LL.,;s~ful cnnd eJ1ln~(·-J pp .... lJan [ ..... "t'n tnkmen t It} L.:\ ht'\ ;tp
rear ... to tkpt:nd nn rh~ j~ ... u..: unJertj log hi ... cLUllL c,n. appcJL" People 
, Iniern,lIiowl! lei. d: lei (011" II'!nl 26 C,\ 1d 549. 551. 1113 CR 
()), 64. If the- I."'~UC dol'.'-I n(~( ;,.:nl"lCt'rJ1 !h-l' cdr:J.:mn:l[ltlll aW~lfJ"s ~Hlillunt. 
but JI. )1.:'" cnnct'rn tilt' i!'iJ.[ ... ·P!J rl· .... ~ r piH ... ';_Hiot"', ~)f kg.al pr j n([ rk:.., !hr 
cdDlh..::rnncl' arrar-rntly Ill.:.!.\ rl'Cl}\'t:'r l'thh. Sl..'l' In rf' Reder. 1)/111/ for 
BlIl1ker ifill (1\1/)411>1 (,2d 21. 71. r CR 74. li16 (f)ubl,,' the ;lJ1J 

lh.?-Co::-;..;,ir:v): Pe()ple L' IOlenrallu/w! I'd, & I~'!. (·01]1 .. supr{1 ((~)ntiguJr~ 

"I' "JJa,'e n I parl"d'L f)n Oil> Sell,NlI Di,{, , .. \f. S S. /il" ('(), II %4 ) 
225 t ':\2d :; !L), 315" Tj C R 225. 224 Irftlpri\.,t:· (·f conucmnt)r· ... dOi.lllJOJl
nH . .'n(). If the (\)n(.iL'mn~l' un",uc'l'..: ... ,fuJh- ~l:-. ... t.'rh \h.tl the .1\'1, ard am(lutH 

i,.'l.- inacie4u:lte. fll)\h:v(""r, hL' mal he Jc-ni.;;J r'::t..II'd:r_~ of cost~. OaJ..land 
)' I'M ill<' COfl." 1,l/lIIb,'1' '" .Ilill Co, 119/6) 172 ( 332. 156 P 46X: ,ee 
dis('us..,inn in reoplt-' L' /1/[('nl(1(/(IlIl11 Fef. & reI. Curp., wpru. 

The' [uk thal the CLlnJclHfll'(' is entitkd tt) rn:-.t .... unk~s hi:-. appeal 
un tht arnourll (If uamilg...:s i.., un..."uu .. 'c:"!..,ful ha:-. llHc.:e ~xct:rti(lns~ 

(1:1 r he appeal i,.., fri\·ldous, \l,-'ith'"lllJt mcrir. or entirdy un ... ucr..:e..,..,hd. 
Set: Oaklallti )" Paei!I<' ( ,,(HI I.umha & Mill Co .. supra: SItJ!liJrd ,. /,", 
iI nKel",' 119(,3 J 219 CAld 771J. 33 C R 475. In thi, "IUdti,)!). the l',)ndem· 
nC:t: mU:-..l hear the conJemnor\ C(}:';h as well a~ his l)\~i[l. Pcnallje", m,J\ 
aho he Impo.'\ed r~)r r'ri,-uJous or otherwise: imprl1ptr appt:'ab, Cal kuk~ 
"rCt 26{a I: California C"i] A rrdlate Praeliee ~~ 7. I(J. 7. 16, ) S.Xg" 15. W) 
(Cal (,LS 1<166) 

(.2) Thl" L'tmdl'tlln\.,f dlli.'lllpt.., to ,1banJon .if cond":n1narilifi ;H,;[10n. !ht: 
(,'lmd ... "mnct.: ~U(\':L':\o.,;fuliy rc;.;i-...;rs thi ... attempt. anJ [tl~ r::{)nd~mnor i~ then 
forced to ~trpeal to i.HllL'(H..I hi;.. \)flginal comrl~ljn(. rolf} U- alcr d' PmJ."f..'r 

Co. " [.'''111'''1<11 I 1 ~2c) 1 KX (. 344. 205 P 44:\. Th~ (ondern nee IllU,t 

also pay tht: (ontk'mnor'o.,; 3.rrcH~Jte (:o~[:-. in thi ... Llnu,~u;d .."iwation. 
(3j [)~lermin"t,on of tille between r,v~1 daim:mh i.s the Issue on 

appeal. See CCP ~ 1241) I; !fou.\·/lIg Aui/wri'" " ('it,.olle /1945) 6~ <"''\2d 
30. 156 P.'d 39. 

The pany aWJrJl.:'"d cn.~ts Jnu_\£ c(.um them hy tihng J.nJ ,erving un 
lhl' oth~r pi..trty a vcri/led tnl'l1ldrandulll of (l}q:-. \\-dhin 30 o.!ys ~f1er 
the remtllitur i, Jiied with Ihe cOltrt ckrL eel' § 11)34. Items lhat may 
be claimeJ ;h emls '1[J ~rre.li :tf~ .sel ("nh .n (:11 RuIL": of Ct 26(cj: 
the ii~[jng i . ., cxdu .... l\\.~. 

\Vhen the cllndemnct"" obrail1_") J neW [rial. !hc rull' un fe.-Cl)VCrv ut' 
Ct).';h i;-. Illore :',[rin~..:nl 1ft: 11111'1 ht:' "'U(L:c~ ..... ftll Jr1 inl:rc~:-..jn,g lb~ JW;lrd\ 
amount If the (dnJemnur ts tp bC,If'" the (U-""t .... pt'the ne\.\.- [ria!. CCP 
§ 125411-1; /.0' A "g<'/('I, I'U.l'llti('!1U & ('/<'I1<llIle 8,' \ RUlJlpP (1r:94) 11)4 
C 20, .17 P ~:"(); :-'l~C ('O!l\/HHt'rS lIuldill,f!, Co. " f.(I~ .. ·Ingdes (ILih2) 2fJ~ 

CA2J 4(<.).25 CR :15 ·rIlI:.. Tuh.' nlJ\ hl.' ~.:hJ.lkn~<.:'J un cpn:-.litu£lunal 
grl1unJs if lhe 11t.:'\\ (rial I'" nc-ce::-.:-.It~Ho;;~t hv [he \.'\',nJl:Illllor·", ml~.cundljd, 
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From the foregoing discussion, the staff concludes that Section 1255 

should be amended or repealed because it does not reflect the current state of 

the law. Beyond this, the staff solicits your direction as to whether we 

should attempt to codify the rules stated above or modify them in some constitu

tionally permissible manner. 

Sections 1261.210-1261.250 (dismissal). The Commission has previously 

approved, at various times, awarding costs and fees to a condemnee where the 

proceeding is dismissed for any of the following reasons: 

(1) The plaintiff failed to bring the action to trial within the statu

torily required time limits. 

(2) The plaintiff abandoned the proceeding. 

(3) The plaintiff failed to deposit the award within statutorily pre

scribed time .1imits. 

(4) The defendant defeated the right to take. 

In addition, the Commission directed the staff to explore the adequacy of 

reimbursement where amendment of the complaint causes wasted money by the con

demnee ("partial abandonment"). 

The staff draft gathers all these provisions together under an article 

headed "dismissal." The draft makes provisions for dismissal of a proceeding 

as to a superseded complaint, as well as for dismissal in all four of the situa

tions listed above, or where the proceeding is . dismissed for any other reason. 

upon dismissal of a proceeding, the defendant is entitled to his reasonable 

costs and expenses; and, if he has been dispossessed, he is entitled to repos

session and to any damages caused by possession. In the case of a partial 

abandonment or where the plaintiff amends the complaint, the defendant is 

entitled to only those expenses that he would not have incurred had the pro

ceeding been commenced originally as it was finally concluded. 

-23-



In addition, where the plaintiff voluntarily abandons the proceeding after 

entry of judgment, the staff draft eliminates one significant feature of present 

law: The defendants at present have the option to seek execution of the judg-

ment or to recover costs and expenses. The staff draft deletes the option to 

have execution for several reasons. Where many defendants are involved, some 

may want to go one way, some another; the plaintiff is caught in the middle. 

And the opportunity for the defendant to force an acquisition limits the 

plaintiff's right to abandon, creating a situation where unwanted property 1s 

forced into public ownership. The most economically sound resolution is to 

make the defendants whole and leave the property in private ownership. 

Respectfully submitted, 

Jack I. Horton 
Assistant Executive Secretary 
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EMINENT DOMAIN lAW 

Tenta ti vely approved November 1911 
Renumbered June 1973 

CHAPTER 8. PROCEDURF. 

Comment. This chapter contains rules of practice expressly applicable 

to eminent domain proceedings. However, unless otherwise provided in this 

chapter, the general rules of civil practice also apply to such proceedings. 

See Section 1260.110 and Comment thereto. 
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EMINENT DOMA.IN IAW § 1260.110 

Tentatively approved October 1971 
Renumbered June 1973 

Article 1. General Provisions 

§ 1260.110. Rules of practice 

1260.110. Except as otherwise proviaed in this title, the rules of prac-

tice that govern civil actions generally are the rules of practice for eminent 

domain proceedings. 

Comment. Section 1260.110 provides the general rule that eminent domain 

proceedings are to be governed by the same general principles as other civil 

actions. See Felton water Co. v. Superior court, 82 Cal. App. 382, 256 P. 

255 (1921). It supersedes the more restrictively worded provision of former 

Code of Civil Procedure Section 1256. The general object of Section 1260.110 

is to give a trial by jury on the damage issue in every case if demanded,. and 

when not demanded and on nonjury issues, a trial by the court. and to confOIm 

the practice in these proceedings as nearly as practicable to that in civil 

actions. .£f.:. People v. Clausen, 248 Cal. App.2d 770, 57 Cal. Rptr. 227 (1967); 

People v. Dlellton Dev. Co., 58 Cal. App.2d 178, 136 P.2d 793 (1943); Holman 

v. Toten, 54 Cal. App.2d 309, 128 P.2d 808 (1942). '!he advantage to having 

the practice in different proceedings in the courts as nearly unifOIm as pos-

sible is manifest. See Code Commissioners' Note to former Code of Civil Pro-

cedure Section 1256. 

Generally speaking, the rules of practice that govern civil actions may 

be found in Part 2 (Sections 307-1062a) of this COde. In addition, provisions 



EMINENT DOMAIN lAW § 1260.ll0 

Tentatively approved October 1911 
Renumbered June 1913 

1,n other portions of the Code of Civil Procedure aDd many nonstatutory rules 

of procedure may be applicable to eminent domain proceedings if they are 

applicable to civil actions generally. The test of whether such general rules 

of practice are incorporated by Section 1260.ll0 is whether the ~nt 

Domain law provides a different rule. Express rules specifically applicable 

to eminent domain proceedings may be found in this chapter. Some of these 

rules may be inoonsistent with general rules of practice, aDd some may be 

consistent. As to rules not expressly covered in this chapter, the test 

whether a general rule of practice applies is whether it would be consistent 

with the provisions. of this title. £!:. Barrington v. Superior Court, 194 cal. 

1.85, 228 P. 15 (1924); ely 01' Santa Ron v. J'ouiI.taln water Co., 138 Cal. 579, 

n P. 1123.!1901)t.ll.1.Hent.ing opinion). As a rule, the mere fact that a pro. 

v1A1on of the Code of Civil Procedure utilizes the te:nn "action" rather than 

"proceeding," and. the fact that a proviSion has not been applied to' other 

spec1al prcx:eed1ngs. does not preclude its applicability in eminent domain pro

ceedinss. The intent of Section 1260.ll0 is to include as many rules of prac-

tice as would be consistent with the efficient administration of the prov1ai~ 

of this title. 

There follows below an indication of some of the major rules of civil 

practice that are incorporated by Section 1260.110. 

Commencement of the proceeding. An eminent domain proceeding is com

menced by the filing of a complaint. See Section 1260.710. See also Section 
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EMINENT OOM\IN lAW § 1260.110 

Tentatively approved October 1971 
Renumbered June 1973 

411.10. This provision supersedes a portion of former Code of Civil Procedure 

Section 1243 which provided that eminent domain proceedings were commenced by 

filing a complaint and issuing summons. Section 1243 is repealed. Sections 

4ll.10 and 1260.710 make clear that the filing of a complaint alone is sufficient 

to commence an eminent domain proceeding with its attendant consequences. 

'l!le filing of a complaint in the proper court confers subject matter 

jurisdiction on the court. See Harrington v. Superior Court, 194 cal. 185, 

228 P. 15 (1924); ilBy1e-lAcoste & Co. v. SUJ!!rior Court, 46 cal. App.2d 636, 

116 P.2d 458 (1941). See also Section 1261.120 (effect of judgment in eminent 

domain). 

Service of process. The Code of Civil Procedure provisions relating to 

the form of summons and mnner of service apply to eminent domain proceedings. 

See Sections 1260.510 and 1260.530. See also Sections 412.10-412.30, 413.10 

et seq. Failure of a party to respond to summons my result in a default judg

ment against him. See Sections 585 and 586. 

Lis pendens. The plaintiff in an eminent domain proceeding should file 

a lis pendens after the proceeding is commenced in order to assure that it 

acquires full title to the property that it seeks. See Section 1260.720. See 

also Section 409. This provision supersedes a portion of former Code of Civil 

Procedure Section 1243 requiring the plaintiff to file a lis pendens after 

service of summons. Section 1243 is repealed. Sections 1260.120 and 409 ~. 

seq. make clear the obligation to file a lis· pendens and the consequences 

of failure to do so. 
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Failure Of the plaintiff to record a notice of the pendency of the pro

ceeding pursuant to the provisions of Section 409 does not deprive the court 

of subject matter jurisdiction, but relieves innocent third parties from the 

operation of a judgment affecting the property in dispute. See Bensley v. 

M:luntainlake Water Co., 13 Cal. 306 (1859); Housing Authority v. Forbes, 51 

Cal. App.2d 1, 124 P.2d 194 (1942). See also former Code Civ. Proc. § 1243 

(duplicating the requirements of Section 409) and Roach v. Riverside water Co., 

74 Cal. 263, 15 P. 776 (1887)(Section 409 applicable to condelllllB.tion proceedings). 

Change of venue. The change of venue provisions of the Code of Civil 

Procedure are generally applicable to eminent domain proceedings. See Section 

1260.340 and Yolo water & Power Co. v. Superior COI.Irt, 28 Cal. App. 589, 153 

P. 394 (1915). But see City of Santa Rosa v. Fountain Water Co., 138 Cal. 579, 

71 P. 1123, 1136 (1903). 

Pleadings, amendments, time extensions. The contents of the tvwplA:lot, 

deamrrer, answer, and cross-complaint are specified in this chapter. See SectioI!~ 

l.26o.6J.o-l26o.670.. However, otherwise the rules governing pleadings and 

motions generally are applicable to eminent domain proceedings. Thus, the 

provisions of Code of Civil Procedure Section 1010 et seq., relating to 

notices and .filing and service of papers, are fully applicable. Code of Civil 

Procedure Section 1054, relating to time extensions for filing pleadings, is 

applicable to pleadings in eminent domain. See Bottoms v. Superior Court, 82 

Cal. App. 764, 256 P. 422 (1927). Likewise, Code of Civil Procedure Sections 

432, 472, and 473, governing pleading amendments, are applicable. See Kern -
County Union High School v. McDonald, 180 Cal. 7, 179 P. 180 (1919). 
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Pretrial activities. Between the time of pleading and trial, there may 

be many activities specified in and controlled by the Code of Civil Procedure. 

Al though Article 9 (commencing with Section 1260.910) provides a special pro-

cedure for exchange of valuation data, the parties may proceed with depositions 

and other discovery techniques. Section 1985 et seq. The judge may be m:1Jcct 

to disqualifi~tion du~ to financial interest or prejudice. Sections 170 

and 170.6. See John Heinlen Co. v. Superior Court, 17 cal. App. 660, 121 

P. 293 (1911); Kohn v. Superior Court, 239 cal. App.2d 428, 48 cal. Rptr. 785 

(1966). Section 1261.010 provides a trial preference for eminent domain pro-

ceedings; however, Code of Civil Procedure Section 594, which provides generally 

for setting an action for trial, is not displaced. Sections 1260.810, 1261.020, 

and 1261.040 provide for severance and consolidation of causes and issues for 

trial.but these sections merely supplement Section 1048. See City of Los 

Angeles v. Klinker, 219 cal. 198, 25 P.2d 826 (1933); City of Oakland v. J)lrbee, 

102 cal. App.2d 493, 227 P.2d 909 (195l). And, of course, the court has the 

power to grant a continuance where necessary. See, e.g., Section 5948. 

Jury or court trial. The provisions of the Code of Civil procedure that 

specify a court determination of questions of law and jury determination of 

questions of fact, unless waived, are incorporated by this section. See Sec-

tions 309 and 592. See also california S.R.R. v. Southern Pac. R.R., 67 cal. 

59, 7 p. 123 (1885); Wilmington canal & ReservOir Co. v. Dominguez, 50 cal. 

505 (1~5); vallejo & N.R.R. v. Reed Orchard Co~, 169 cal. 545, 147 P. 238 

(19l5). It should be noted, however, that the court in an eminent domain pro-

ceeding may try preliminary issues related to the right to take and foundation-

a1 matters related to compensation as well as other incidental issues. Sections 
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1260.810 anlt .. 1261.020. 0011 trial of just compensation is left to the jury 

where demanded. See Cal. Const., Art. I, § 14; People v. Ricciardi, 23 Cal.2d 

390, 144 P.2d 799 (1943)· 

During the trial, the court has all its normal and usual powers, including 

the authority to control the number of expert witnesses and to appoint its own 

expert. See Evid. Code §§ 352 and 730. See also Section 1261.050. 

Upon trial of the eminent domain proceeding, judgment must be rendered 

and entered as in other civil actions. See, e.g., Sections 632 and 668. 

FOuntain Water Co. v. Dougherty, 134 Cal. 376, 66 P. 316 (1901). 

AttackiDg judgments. A judgment in an eminent domain proceediDg may be 

attacked in the same manner as judgments in civil actions generally. Relief 

from default may be obtained. Section 473. Also, equitable relief from judg-

ment on the basis of fraud may be available. See generally, 5 B. Witkin, 

California Procedure Attack on J!!dSment in Trial Court §§ 175-198 at 3'744-3TIO (2d 

ed. 1970). The applicable statute of limitations in such a case is prescribed 

in Code of Civil Procedure Section 338(4) as ~ years from discovery of the 

fraud. 

Civil writs may be available to attack interlocutory orders and judgments 

of the court. See, e.g., Central Contra Costa Sanitary Diet. v. Superior Court, 

34 Cal.2d 845, 215 P.2d 462 (1950); Weiler v. Superior Court, 188 Cal. 729, 

207 P. 247 (1922); People v. Rodont, 243 Cal. App.2d 771, 52 Cal. Rptr. 857 

(1966). 

The provisions regulating appeals in civil actions apply to eminent 

domain proceedings. See Sections 901-923; San Francisco Unified School Dist. 
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v. Hong Mow, 123 Cal. App.2d 668, 267 P.2d 349 (1954). 

Dismissal. Some specific grounds for d~smissal are listed in Article 12 

of this chapter. Moreover, dismissal may occur where there is a finding 

of no right to take pursuant to Section 1260.830. However, these grounds 

should not be construed to be the exclusive grounds. Certain provisions of 

the Oode of Civil Procedure relating to dismissal are also applicable in 

eminent domain proceedings. ~,Section 58la (failure to timely prosecute); 

Section 583 (failure to timely bring to trial). See Bayle-Lacoste & 00. v. 

SUperior Court, 46 Cal. App.2d 636, 116 P.2d 468 (1941); City of San Jose v. 

Wilcox, 62 Cal. App.2d 224, 144 P.2d 636 (1944); Dresser v. SUperior Oourt, 

231 Cal. App.2d 68, 41 Cal. Rptr. 473 (1964); Harrington v. SUperior Court, 

194 Cal. 185, 228 P. 15 (1924). 
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Article 2. Resolution of Necessity 

§ 1260.210. "Governing body" defined 

1260.210. As used in this article, "governing body" means: 

(a) In the case of a taking by a local public entity, the 

governing body of the local public entity. 

(b) In the case ~ a taking by the Sacramento and San Joaquin 

Drainage District, the State Reclamation Board. 

(c) In the case of a taking by the State Public Works Board 

pursuant to the Property Acquisition IlIw, Part 11 (commencing vi th 

Section 15850) of Division 3 of Title 2 of the Government Code, the 

State Public Works Board. 

(d) In the case of a taking by the Department of Public Works 

(other than a taking pursuant to Section 30100 of the Streets and 

Highways Code), the California Highway CoDmission. 

(e) In the ca se of a taking by the Department of Public Works 

pursuant to Section 30100 of the Streets and Highways Code, the Cali-

fornia Toll Bridge Authority. 

(f) In the case of a taking by the Department of water Resources, 

the California Water Commission. 

(g) In the case of a taking for the University of California, 

the Regents of the University of California • 
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Comment. Section 1260.210 defines the term "governing body" as used 

in this articl~. 

Subdivision (a). A local public entity is any public entity other than 

the state. Section 1230.040. The governing bodies of such entities are 

specified by statute. ~, Govt. Code §§ 23005 (board of supervisors 

governs county) and 34000 (legislative body of municipal corporation is board 

of trustees, city council, or other governing body). 

Subdivision (b). The San Joaquin Drainage District, while by definition 

a local public entity (Section 1230.040), is comparable in some ways to an 

agency of the state. Its work is in the interest of the entire state. See 

San Joaquin Drainage Dist. v. Riley, 199 caL 668, 251 p. 207 (1926). It 

is partially funded by the state. See water Code § 8527. Its DlBnagement and 

control are vested in a state agency--the ReclaDlBtion Board--which is its 

governing body. See Water Code § 8502. 

Subdivision (c). Takings for all general state purposes (other than 

state highways, toll bridges, state water projects, and the University of 

california) are made by the State Public Works Board under the Property 
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Acquisition I;ilw (Govt. Code § 15850 et seq.). Under former law, there IIlElY 

have been cases where the Department of General Services or other state 

agencies could condemn on behalf of the state under authority formerly 

found in Goverlllllent Code Section 14661 or other provisions (basically where 

an appropriation was IIlElde not subject to the Property Acquisition Law), but 

this authority is not contbmed. See Govt. Code § 15855 and Comment there-

to. It should be noted that the Public Works Board IIlElY condemn property 

only with the approval of the agency concerned. Govt. Code § 15853. 

Subdivision (d). Takings for state highway p.!.rposes d.re accomplished 

on behalf of and in the name of the state by the Department of Public Works. 

Sts. & Hwys. Code § 102. The governing body for the Department of Public 

Works in such takings is the california Highway Commission. This continues 

a provision formerly found in Streets and Highways Code Section 102. 
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Subdivision (e). Takings for toll bridges and other transportation facili-

ties designated by Streets and Highways COde Section 30100 are accomplished 

on behalf and in the name of the state by the Department of Public Works. 

sts. & HWys. Code § 30400. The governing body for the Department of Public 

Works in such takings is the California Toll Bridge Authority. sts.' HWys. 

COde § 30400. See also former Section 30404. 

Subdivision (f). Takings for state water and dam purposes and for the 

Central valley Project are accomplished on behalf and in the name of the state 

by the Department of Water Resources. Water COde §§ 250 and 11575. The 

governing body of the Department of Water Resources is the California Water 

Commission. This supersedes prov:tsions fonnerly found in Sections 250 and 

11581 of the water Code tnat required a declaration of necessity by the 

Director of water Resources with the concurrence of the Water Commission. 

Subdivision (g). The Regents of the University of California, while 

comparable to an agency of the state, is a separate corporation adm1n1.ster:I.n . 

the public trust known as the University of California. The Regents is 

authorized to condemn property for the university in its own name and is, 

therefore, the governing body of the university for purposes of Section 1260.220. 

See Cal. Const., Art. IX, § 9 and Educ. Code § 23151. £!!. Educ. Code §§ 23201 

and 23204. 
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§ 1260.220. Resolution of necessity required 

1260.220. A public entity may not COlIll!lence an eminent domain proceed-

ing until its governing body has adopted a resolution of necessity that meets 

the requirements of this article. 

Comment. Before a public entity begins condemnation proceedings, its 

governing body must adopt a resolution of necessity that meets the require-

ments of Sections 1260.230 and 1260.240. See Section 1240.040 and Comment 

thereto. 

It should be noted that failure to commence an eminent domain proceeding 

within six months after adoption of a resolution of necessity constitutes II. 

cause of action for inverse condemnation. Section [CCP § 1243.1]. 

Matters Noted for Future Consideration: 

1. Problems with amending the resolution of necessity when 
complaint is amended. 

2. Availability of declaratory relief and its effect on the 
requirement of a resolution of necessity. 

3. Acquisition of interests in inverse condemnation proceeding. 
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1260.230. The resolution of necessity shall contain all of the following: 

(a) A general description of the proposed project with a reference 

to the specific statute or statutes authorizing the public entity to 

acquire property for such project. 

(b) A description of the property to be acquired for the proposed 

project and its use in the proposed project. 

(c) A declaration that the governing body of the public entity 

has found and determined each of the following: 

(1) The public interest and necessity require the proposed project. 

(2) The proposed project is planned or located in the manner that 

will be most compatible with the greatest public good and the least 

private injury. 

(3) The property described in the resolution is necessary for the 

proposed project. 

Comment. Section 1260.230 prescribes the contents of the reso·lution of 

necessity Qy a public entity. The resolution is an administrative deter-

mination that the statutory prerequisites for taking particular property 

have been met. Section 1260.230 supersedes various provisions that required a 

resolution of' necessity by different public entities. 
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Subdivision (a). The resolution of necessity must contain a general 

description of the proposed project. A statement, for example, that the 

proJect is an "elementary school and grounds" or "right of way for a free-

~" would satisfy this requirement. 

The resolution also must make reference to the specific statute or stat-

utes authorizing the exercise of the power of eminent domain for the project. 

Only persons authorized by statute to condemn for a particular public use can 

condemn for that use. Section 1240.020. Such authoriz1ngcstatutes may be of 

several types. The state, the University of California, cities, counties, 

and school districts, for example, may condemn any property necessary to 

carry out any of their pCMers or functions. See,~, Educ. Code §§ 1047 

(school districts), 23151 (Regents of the University of California); Govt. 

Code §§ 15853 (Public Works Board), 25350.5 (counties), 37350.5 (cities). 

Many special districts have similar broad authority, but some may condemn 

only for limited or special purposes. Additionally, if the condemnor 1s 

acquiring property under authority of certain general public uses, it must 

specify that authority. ~,Sections 1240.220 (future use), 1240.320 and 

1240·330 (substitute), 1240.420 (excess), 1240.510 (compatible-use), 

1240.610 (more necessary use). The purpose of this subdivision is to enable 

a defendant better to determine whether the taking of his property is authorized. 
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Subdivision (b). The resolution of necessity must contain a descrip-

tion of the property, right, or interest to be taken. See Section 3230.070 

("property" defined). The description must be sufficiently precise to en-

able the owner to determine the p~sical extent and the interests sought. 

The resolution must also indicate in what way the property will be used for 

the proposed project. 

Subdivision (c). The resolution of necessity must contain a declara

tion that the governing body of the public entity has found and determined 

the existence of each of the three elements of public necessity required by 

Section 3240.030 to be established for a taking. See Section 3240.030 and 

Comment thereto. This provision is modeled after similar provisions formerly 

applicable to various condemnors. See, e.g., former Code Clv. Proc. § 3241(2), 

former Hater Code § 8595, former Sts. & Hwys. Code § 25052. 
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1260.240. Except as otherwise provided by statute, the resolution 

must be adopted by a vote of a majority of members of the governing body 

of the public entity. 

comment. Section 1260.240 states the general rule that, to be valid, 

the resolution of necessity must be adopted by a majority of all of the mem-

bers of the governing body of the entity, not merely a majority of those 

present at the time of adoption. In the past, it was not clear whether a 

majority of those present could authorize condemnation. ~ 52 Ops. Cal. 

Atty. Gen. 56 (1969)(majority of those present needed for city Ordinance). 

Section 1260.240 conti~es the majority vote requirement for takings by 

the atata. See, ~J former Govt. Code § 15855 and Sts. & Hwys. Code § 102. 

Section ~60.240 also continues the majority vote requirement formerly app1i-

cable to most takings by local public entities under numerous specific pro-

visions superseded by Section 1260.240. Section 1260.240 supersedes the pro-

vision of former Code of Civil Procedure Section 1241(2) that made the reso-

1utions of certain local public entities conclusive on necessity if the reso-

lution was adopted by a two-thirds vote. 

The introductory proviso of Section l260.240 recognizes that differing 

vote requirements may be imposed by special statute. See, ~J Educ. Code 

§ 23151 (two-thirds vote required for taking by Regents of the University of 

California) • 
- ,"+ .... 
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1260.250. (a) Except as otherwise provided by statute, a resolution 

of necessity adopted by the governing body of the public entity pursuant to 

this article conclusively establishes the matters referred to in Section 

1240.030. 

(b) If the taking is by a local public entity and the property des-

cribed in the resolution is not located entirely within the boundaries of 

the local public entity, the resolution of necessity creates a presumption 

that the matters referred to in Section 1240.030 are true. This presumption 

is a presumption affecting the burden of producing evidence. 

(c) For the purposes of subdivision (b), a taking by the State Reclama-

tion Board for the Sacramento and San Joaquin Drainage District is not a tak-

ing by a local public entity. 

Comment. Section 1260.250 provides a uniform rule governing the effect 

to be given to a resolution of necessity. It continues the conclusive effect 

given to the resolution in state takings. See,~, former Govt. Code 

§ 15855. It supersedes numerous sections of various codes that afforded .dis-

parate treatment to the resolution of necessity of various types of local 

public entities and generalizes the conclusive effect given the resolution of 

certain local public entities by former Code of Civil Procedure Section 

1241(2). 
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Subdivision (a). Under Section 1260.250, a valid resolution of neces

sity conclusively establishes the matters of public necessity specified in 

Section 1240.030 (1) in all takings by local public entities where the 

property taken is entirely wi thin the boundaries of the condemning entity 

and (2) in all takings by state entities regardless of the location of the 

property taken. The conclusive effect afforded the resolution of necessity 

is constitutionally pennissible. Rindge Co. v. County of Los Angeles, 262 

U.S. 700 (1923), aff'g County of Los Angeles v. Rindge Co., 53 Cal. App. 166, 

200 P. 27 (1921); City of Oakland v. Parker, 70 Cal. App. 295, 233 P. 68 (1924). 

Among the matters encompassed in the conclusive resolution are the extent of 

and interest in necessary property. See Section 1260.230 and Comment thereto. 

A valid resolution precludes judicial review of the matters specified in 

Section 1240.930 even where it is alleged such matters were determined by 

"fraud, bad faith, or abuse of discretion." See People v. Chevalier, 52 Ca1.2d 

299, 340 P.2d 598 (1959). However, the resolution is conclusive only on the 

matters specified in Section 1240.030; it does not affect in any way the right 

of a condemnee to challenge a taking on the ground that the project is not an 

authorized public use or on the ground that the condemnor does not intend to 

put the property to its declared public purpose. See Sections 1240.010 and 

1260.650. Nor does the conclusive presumption granted the resolution on 

matters of necessity affect the .right of a defendant to contest the right to 

take his property on specific statutory grounds provided in the Eminent Domain 
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Law. See Sections 1240.220 (future use), 1240.340 (substitute), 1240.420 

(excess), 1240.510 (compatible), and 1240.610 (more necessary). Likewise, 

the condemnor must demonstrate its compliance with any other requirements 

and regulations governing the institutio~ of public projects. Cf. Comment 

to Section 1240.030. 

The initial proviso of Section 1260.250 recognizes that there may be 

exceptions to the uniform conclusive effect given the resolution of necessity. 

One important exception is in subdivision (b)(extraterritorial acquisitions 

by local public entity). As to the effect of the resolution of necessity 

where the taking is by a city or county for open space, see Government Code 

Section 6953. 

Subdivision (b). Subdivision (b) provides that a resolution of neces

sity of a local public entity creates a presumption affecting the burden of 

producing evidence with re~rd to public necessity if the property~scribed 

in the resolution is not located entirely within the boundaries of the local 

public entity. See Evid. Code § 604. 

Subdivision (b) continues the portion of former Code of Civil Procedure 

Section 1241(2) that denied conclusive effect of a resolution to property 

lying outside the territorial limits of certain local public entities. Under 

that provision, necessity and proper location were justiciable questions in 

the condemnation proceeding. See City of Hawthorne v. Peebles, 166 Cal. 

App.2d 758,333 P.2d 442 (1959); City of Carlsbad v. Wight, 221 Cal. App.2d 

756, 34 Cal. Rptr. 820 (1963); City of Los Angeles v. Kecl!:, 14 Cal. App.3d 
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920, 92 Cal. Rptr. 599 (1971). Subdivision (b) extends this limition on the 

effect of the resolution of necessity to all local public entities condemn-

ing property outside their territorial jurisdiction and also makes the 

question whether the proposed project is necessary a justiciable question in 

such a condemnation proceeding. 

Subdivision (c). The limitation contained in subdivision (b) is not 

applicable to acquisitions for the sacramento and san Joaquin Drainage 

District. Acquisitions for this district are undertaken by the State Recla-

mation Board. See Water Code § 8590 and Section 1260.210 and Comment thereto. 

The conclusive effect given resolutions of the board by former water Code 

Section 8595 is continued under subdivisions (a) and (0). 
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Article 3. Jurisdiction and Venue 

§ 1260.310. Jurisdiction of court; Public Utilities Commission jurisdiction 
preserved 

1260.310. (a) Except as otherwise provided in subdivision (b) of this 

section and in Chapter 9 (commencing with Section 1265.010) of this title, all 

eminent domain proceedings shall be commenced and prosecuted in the superior 

court. 

(b) Nothing in this title affects any other statute granting jurisdiction 

over any issue in eminent domain proceedings to the Public Utilities Commission. 

Comment. Section 1260.310 declares the basic rule that eminent domain 

proceedings are to be conducted in the superior court. This declaration con-

tinues prior law. See former Code Civ. Froc. § 1243. For demurrer based on 

lack of jurisdietion, see Section 1260.630. 

HOwever, the jurisdiction of the superior court is not exclusive. The 

issue of just compensation may be submitted to arbitration. See Chapter 9. 

Moreover, Section 1260.310 preserves such jurisdiction as the Public utilities 

Commission may have over issues in eminent domain proceedings. For example, 

the Public Utilities Commission has concurrent jurisdiction over certain 

eminent domain proceedings. See, e.g., Pub. Util. Code § 1401 et seq. (~6cal 

public entities may petition Public Utilities Commission to acquire publiC 

utility property by eminent domain) and Pub. Util. Code § 1351 (Public 

Utilities Commission may ascertain value of public utility property in such 

proceeding). ~ Cal. Const., Art. XII, § 238 (legislative power to provide 
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Public Utility Commission jurisdiction to ascertain just compensation). Sec-

tion 1260.310 supersedes the portion of former Section 1243 of the Code of 

Civil Procedure which provided that the jurisdiction of the Public Utilities 

Commission to ascertain just compensation was not affected by eminent domain 

law. 

The Public Utilities Commission bas exclusive jurisdiction over railroad 

crossings. See,~, Pub. Util. Code § 1201 et seq; and Northwestern Pac. 

R.R. v. SUperior Court, 34 Cal.2d 454, 211 p.2d 571 (1949)(Public Utilities 

Commission jurisdiction over crossings extends to eminent domain proceedings 

in euperior court); .£!.:. cal. Const., Art. XII, § 23 (legislative power to 

provide Public Utilites Commission control of public utilities) and Pub. 

Util. Code § 7537 (farm and private crossings). In addition, there may be 

specific grants of jurisdiction to the Public Utilities Commission over 

certain issues involved in particular eminent domain acquisitions. See,!.±, 

Pub. Util. Code §§ 861 (Public Utilities Commission jurisdiction over contro

versies concerning relocation of utility improvements), 30503 (Public Utili-

ties Commission review of acquisition of railroad property by Southern Cali-

fornia Rapid Transit District), and 102243 (Public UtIlities Commission 

jurisdiction in proceedings of Sacramento Regional Transit District). Whether 

the Public Utilities Commission bas jurisdiction over the place and manner 

of relocation of utility property generally is not clear. Compare Pub. Util. 

Code § 851 (Public Utility Commission approval required before utility property 

may be disposed of) ~ People v. City of Fresno, 254 Cal. App.2d 76, 62 
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Cal. Rptr. 79 (1967)(Section 851 not applicable in condeDh~tion of public 

utility property). 

The superior court 6i tting in an eminent domain proceeding has the usual 

and ordinary judicial powers to dispose of all issues necessarily invol~ed in 

or incident to the proceeding. See City of Los Angeles v. Pomeroy. 124 Cal. 

597. 609, 57 p. 585, 0_ (1899), dismissed 188 U.S. 314 ( ); Felton Water 

Co. v. SUperior Court, 82 Cal. App. 382, 388, 256 P. 255, _ (1927). 

In addition to adjudicating the dght to take and the amount of just 

compensation (subject to jury trial of facts), for example, the court may 

also decide any subsidiary issues such as liability for property taxes, the 

rights of parties under an executory sale contract, damage to :other property 

of parties, claims of adverse interests in the property, and the like. See, 

~, City of San Gabriel v. Pacific Elec. R.R., 129 Cal. App. 460, 18 P.2d 

996 (1933), and City of Los Angeles v. terms, 92 Cal. App. 501, 268 p. 487 

(1928){title to condemned property). See also Sacramento & Ban Joaquin Drain

age Dist. v. Truslow, 125 Cal. App.2d 478, 499, 270 P.2d 928, _, 271 P.2d 930, 

_ (1954)(protection of lienhOlders). See also City of Los Angeles v. tewson, 

139 Cal. App. 480, 34 P.2d 236 (1934){construing assignment of right and 

interest in award). Compare former Code Civ. Proc. §§ 1247, 1247a, 1264.9 

(jurisdiction of court to determine various incidental issues). See also Sec-

tion 1260.670 (cross-complaints). Contrast California Pac. R.R. v. Central 

Pac. R.R., 47 Cal. 549, 553-554 (1874), and Yolo Water & Power Co. v. Edmonds, 

50 Cal. App. 444, 450, 195 p. 463, _ (1920}(denying power of court to deter

mine damage to other property of parties). £!.:.. Section 1260.430 and 
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City of Alhambra v. Jacob Bean Realty Co., 138 Cal. App. 251, 31 P.2d 1052 

(1934)(denying right of third party alleging consequential damages to intervene). 

The fact that a particular issue is not specified under this code does 

not preclude the court from deciding the issue, provided it is reasonably 

related to the parties or property inVOlved in the proceeding. Thus, a court 

has jurisdiction to determine causes of action raised by cross-complaint 

pursuant to Section 1260.670. 

Moreover, the court has inherent power to do any and all acts necessary 

to the full and effective exercise of its jurisdiction. See Sections 128 and 

187; see also 1 B. Witkin, california Procedure Courts §§ 116-118 (2d ed. 1970). 

This general power to render and enforce judgments and orders includes the 

specific power to issue writs of possession or assistance. Thus, a plaintiff 

who has obtained an order for possession is entitled to enforcement of the 

order as a matter of right. See Section 1255.410 and Comment thereto. See 

also Taylor, Possession Prior to Final Judgment in California Condemnation Pro-

cedure, 7 Santa Clan. lawyer 37, 85-86 (1966), reprinted in 8 cal. L. Revision 

Comm'n Reports 1171, 1221-1222 (1967). 

-25-



§ 1260.320. Pla ce of commencement 

EMINENT DOMAIN IAW § 1260.320 

Tentatively approved November 1971 
Renumbered 'June 1973 

1260.320. (a) Except as provided in Bubdivision (b), an eminent domain 

proceeding shall be commenced in the county in which the property sought to be 

taken is located. 

(b) When property sought to be taken is situated in more than one county, 

the plaintiff may commence the proceeding in any one of such counties. 

Comment. Section 1260.320 specifies where an eminent domain proceeding 

must be brought. Because eminent domain is basically a proceeding quasi in 

~, failure to bring the proceeding in tbe proper county is a failure to 

vest the necessary jurisdiction in the court. See Sections 1261.12) and 

1260.630 and Comments thereto. For provisions authorizing transfer of the 

proceedings for trial, see Section 1260.340. For demurrer on ground of lack 

of jurisdiction, see Section 1260.630. 

Section 1260.320 does not authorize joinder in a complaint of more property 

than would be allowed under Section 1260.620. Nor does it authorize a condem-

nor to condemn property beyond its territorial limits. See Section 1240.050. 

For provisons requiring separation of property in a complaint for trial, see 

Section 1260.620. 

Section 1260.320 recodifies the substance of the venue provisiOns of 

former Code of Civil Procedure Section 1243. 

Subdivision (a). Generally speaking, the only place an eminent domain 

proceeding may be brought is the county in which the property sought to be 

acquired lies. 
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Subdivision (b). Where property straddles a county line, the plaintiff 

has the option to bring suit on either side of the line, and the county so 

chosen is the proper place of trial for all the property even though a por

tion is not located in the county. See Section 1260.330. Under former law, 

where property situated in more than one county was sought to be acquired, 

the plaintiff could elect to bring separate proceedings relating to separate 

portions of the property in the county where . such portion was situated. See 

former Code elv. Proc. § 1243. Subdivision (b), however, requires the 

plaintiff in this situation to make an election and bring the proceeding in 

one of the counties in which the tract is situated. In certain Situations, 

relief from the plaintiff's choice of county may be obtained pursuant to Sec-

tion 1260.340. See Section 1260.340 and Comment thereto. 
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1260.330. (a) Except as provided in subdivision (b), the county in 

which an eminent domain proceeding is commenced pursuant to Section 1260.]20 

is the proper county for trial of the proceeding. 

(b) Where the court changes the place of trial pursuant to Section 

1260.340, the county to which the proceeding is transferred is the prcper 

county for trial of the proceeding. 

CODlDent. Section 1260.330 continues the substance of a portion of 

former Code of Civil Procedure Section 1243. 
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§ 1260.340. Change of place of trial generally 

1260.340. The provisions of the Code of Civil Procedure for the change 

of place of trial of actions apply to eminent domain proceedings. 

Comment. Section 1260.340 makes clear that the rules of practice for 

civil actions generally govern venue change in eminent domain proceedings. 

This continues prior law. See former Code Civ. Proc. § 1243 and Yolo Water & 

Power Co. v. Superior Court, 28 Cal. App. 589, 153 P. 394 (1915). See also 

Section 1260.110. Contrast City of Santa Rosa v. FoWltain Water Co., 138 

Cal. 579, _, 71 P. 1123, 1136 (19C3). 

Included in the provisions incorporated by Section 1260.340 is Section 

394 of this code. Under the applicable portions of Section 394, if a local 

public entity commences an eminent domain proceeding in a county in which 

it is situated a~inst a defendant who is not situated, doing business, or 

residing in such county,either party may move to have the proceeding trans-

ferred for trial to another county. Alternatively, if a local public entity 

commences an eminent domain proceeding in a county in which it is not Situated, 

either the entity or any defendant who is not situated, doing business, or 

residing in such county may move to have the proceeding transferred for trial 

to another county. Upon such motion, the court is obli~ted to transfer the 

trial to as nearly a neutral county as possible. The county to which the 

proceeding may be transferred includes the county (1) upon which the parties 

agree, (2) in which, as nearly as possible, no party is situated, doing 
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business, or residing, or (3) in which, as nearly as possible, all parties 

are situated, doing bUSiness, or residing. Where the property is located 

in a neutral county to begin with, the court need not transfer the proceeding 

even though a motion to transfer would be authorized under Section 394. See 

City of Stockton v. Wilson, 79 Cal. App. 422, 249 P. 835 (1926). See also 

City of Los Angeles v. Pacific Tel. & Tel. Co., 164 Cal. App.2d 253, 330 ~.2d 

888 (1958). 

Section 394 applies to proceedings commenced by any public entity other 

than the state. See Section 394(3). See also People v. Spring valley Co., 

109 Cal. App.2d 656, 241 p.2d 1069 (1952)(Section 394 not applicable in action 

by state); Riverside etc. Dist. v. Joseph W. Wolf skill Co., 147 Cal. App.2d 

714, 306 P.2d 22 (1957)(Section 394 not applicable in action by state agency); 

Georgetown Divide PUb. Uti1- Dist. v. Bacchi, 204 Cal. App.2d 194, 22 Cal. 

Rptr.27 (1962)(Section 394 applicable in action by special district having 

status of local public entity). 

Section 394 applies to any defendant, including unincorporated associa-

tions, and regardless of the interest the defendant claims in the property 

sought to be taken. See Georgetown Divide PUb. uta. Dist. v. Bacchi, supra 

(joint owners may take advantage of Section 394); City of oakland v. Darbee, 

102 Cal. App.2d 493, 227 P.?d 909 (1951)(sepsrate owners may take advantage 

of Section 394); City of Long Beach v. lakeWOOd Park, 118 Cal. App.2d 596, 

258 P.2d 538 (1953)(owners of divided interests may take advantage of Section 

394). The mere fact that the proceeding is a "mixed action," one in which 

only some of the defendants fall within the terms of this section, does not 
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preclude its applicability. See 1 J. Chadbourn, H. Grossman, A. Van Alstyne, 

California Pleading § 367 (1961). See also People v. Ocean Shore R.R., 24 

Cal. App.2d 420, 75 P.2d 560 (1938){relating to motion for change of venue 

by only same defendants on grounds of impossibility of impartial trial). 

The term "doing business" as used in Section 394 is intended to mean 

conducting some substantial activity, e.g., holding one's self out to others 

as engaged in the selling of goods or services. See City of Los Angeles v. 

Pacific Tel. & Tel. Co., supra. OWnership of property alone does not amount 

to doing business. 
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Article 4. Parties 

§ 1260.410. Identification of parties 

1260.410. (a) A person seeking to take property by eminent domain shall 

be known as the plaintiff. 

(b) A person from whom property is sought to be taken by eminent domain 

shall be known as the defendant. 

Comment. Although an eminent domain proceeding is a special proceeding, 

the terms "plaintiff" and "defendant" are utilized throughout the Eminent 

Do!llElin Law. This usage is consistent with the generally jUdicial nature of 

eminent domain proceedings in california as well as with past practice and 

custom. See former Code Civ. Proc. § 1244(1), (2)(parties styled "plaintiff" 

and "defendant"). 

Generally, the parties to an action can only be those having an interest 

in the property described in . the complaint. San Joaquin etc. Irr. Co. v. 

Stevinson, 164 cal. 221, 128 P. 924 (1912); ~ former Code Civ. Proc. 

§§ 1245.3, 1246, 1247.2. 

The plaintiff must be a person authorized by statute to exercise the 

power of eminent domain to acquire the property sought for the purpose listed 

in the complaint. See Section 1240.020. A proceeding may not be !IlEIintained 

in the name of any other person. See People v. Superior Court, 10 ca1.2d 

288, 73 P.2d 1221 (1937); City of Sierra Madre v. Superior Court, 191 cal. 
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App.2d 587, 12 Cal. Rptr. 836 (1961)j Black Rock etc. Dist. v. Summit etc. 

Co., 56 Cal. App.2d 513, 133 P.2d 58 (1943). As to joinder of the OIffier of 

"necessary property" in a proceeding to acquire "substitute property, to Bee 

Section 1243.340. 
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1260.420. (a) The plaintiff shall name as defendants those persons 

who appear of record or are known to it to have or claim a right or 

interest in the property described in the complaint. 

(b) If a person described in subdivision (a) is dead or is 

believed by the plaintiff to be dead, the plaintiff shall name as 

defendant the duly qualified and acting administrator of the estate of 

the claimant; if the plaintiff knows of no duly qualified and acting 

administrator and avers this fact in an affidavit filed with the 

complaint, the plaintiff may name as defendants the claimant, the heirs 

and devisees of the claimant, and all other persons claiming by, through, 

or under him. 

(c) The plaintiff may name as defendants all persons unknown 

claiming any right or interest in the property described in the complaint. 

Comment. Section 1260.420 lists the persons who mayor must be named as 

defendants in the complaint. A defendant is a person from whom property is 

sought to be acquired. Section 1260.410. "Person" includes business associa

tions and public entities as well as individuals. See Section "1230.060. The 

naming of defendants is baSically within the control of the plaintiff. 

People v. Shasta Pipe etc. Co., 264 Cal. App.2d 520, 531, 70 Cal. Rptr. 618, 

(1964). However, the naming of defendants controls their service wbicr 

in turn controls the jursidiction of the court over persons. See Section 1260.520 
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and Comment thereto. Failure to join a proper party to the proceeding 

leaves his interest unimpaired. Wilson v. Beville, 47 Cal.2d 852, 306 P.2d 

789 (1957). A person not named as defendant who claims an interest in the 

property sought to be acquired may participate in the proceed1ng. Section 1260.430. 

Subdivision (a). Subdivision (a) is an elaboration of the requirement 

formerly found in subdivision (2) of Section 1244 of the Code of Civil 

Procedure that the names of all owners and claimants of the property must 

be listed in the complaint. The language of subdivision (a) has been 

adapted from former Codu of Civil Procedure Section 1245.3. 

Under subdivision (a), occupants of the property sought to be acquired 

who claim a possessory interest in the property DUSt be named as defendants. 

A plaintiff may also use the device provided in Code of Civil Procedure 

Section 474 of fictitiously naming defendants who claim an interest but 

whose names are not known. See Bayle-Lacoste & Co. v. Superior Court, 

46 Cal. App.2d 636, 116 P.2d 458 (1941). When the fictitiously named 

party's true name is discovered, the pleading must be amended accordingly. 

Alameda County v. Crocker, 125 Cal. 101, 57 P. 766 (1899). For a related 

provision, see subdiviSion (c) of this section, permitting the plaintiff to 

name persons unknown. 

SubdiviSion (b). Subdivision (b) specifies the requirements for naming 

defendants where one of the claimants to or owners of the property is deceased. 

The basic rule is that the personal representative of the decedent or his 

estate must be named as defendant in the decedent's place. This was 
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formerly the rule under Probate Code Section 573. See Monterey County v. 

Cushing. 83 Cal. 507. 23 P. 700 (1890)(decided under former Code of Civil 

Procedure Section 1582, predecessor of Probate Code Section 573). Sub

division (b) once more codifies this rule. 

Where there is no personal representative duly qualified and acting 

known to the plaintiff, it need not await the appointment and qualificatkln,· 

of' one, but may proceed with the suit naming the claimant believed to be 

dead and his heirs and devisees. It is sufficient to name them in the 

following manner: "the heirs and devisees of •••••••••••••••••• (n!!!!ling the 

deceased claimant), deceased, and all persons claiming by, through, or under 

said decedent." Subdivision (b) is a condensation of language formerly 

found in Section 1245.3 of the Code of Civil Procedure. 

Subdivision (c). Subdivision (c) continues prOVisions formerly found 

in Code of Civil Procedure Sections l244(2} and 1245.3, enabling the plaintiff 

to name unknown holders of interests in the property. It is sufficient to 

name them in the following manner: "all persons unknown, claiming any right 

or interest in the property." By following this procedure. and by following 

the methods of service provided in Section 1260.530, the plaintiff can assure that 

the eminent domain judgment will be conclusive against all persons. ~ 

Section 1261.120. 
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1260.430. Any person who claims a legal or equitable right or interest 

in the property described in the complaint may appear in the proceeding as 

if named as a defendant in the complaint. 

Comment. Section 1260.430 supersedes portions of former Code of Civil 

Procedure Sections 1245.3 and 1246 relating to the right of interested per

sons to participate in an eminent domain proceeding. Section 1260.430 is 

intended to provide a simple method for admission of an interested person • 

.£!:. San Bernardino etc. water Dist. v. Gage canal Co., 226 cal. App.2d 206, 

37 cal. Rptr. 856 (1964). See also Section 1260.730 (time to respond). 

Persons required to participate. An eminent domain judgment is generally 

binding only on persons named in the complaint and adequately served. See 

Section 1261.120. A person who has an interest in the property but who is 

not named and served may, but need not, partiCipate. However, if his interest 

arose after the plaintiff filed a lis pendens, the judgment will bind him. 

See Drinkhouse v. Spring Valley water Works, 87 cal. 253, 25 P. 420 (1890). 

Persons permitted to participate. Generally, persons not named in the 

complaint who claim an interest in the property may enter and participate. 

See Stratford Irr. Dist. v. Empire Water Co., 44 Cal. App.2d 61, 111 P.2d 957 

(l957)(persons not defendants who claim any interest may appear and defend). 

See also Harrington v. Superior Court, 194 cal. 185, 228 P. 15 (1924)(right 
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of interested persons to participate in eminent domain proceeding is charac

teristic of action in rem). A person who seeks to acquire the same property 

does not necessarily have an interest in it and hence may not participate. 

His proper remedy, if he has commenced another proceeding, is to move to 

consolidate the proceedings. See Section 1261.040. 

Section 1260.430 does not authorize the admission of a person who does not 

show that he has some interest in the property. San Joaquin Irr. Co. v. 

SteVinson, 164 Cal. 221, 128 P. 924 (1912). An answer filed by such a 

person, if it shows on its face no interest in the property, is properly 

demurred to by the plaintiff. Burli ngame v. San Mateo County, 103 Cal. 

App.2d 885, 230 P.2d 375 (1951). 

In order to participate, a person must have or claim a legal or equitable 

interest in the property described in the complaint. Examples of a legal 

interest that would permit participation include the fee (~, Harrington 

v. Suwerior Court, supra), a leasehold (~, Bayle-Lacoste & Co. v. 

Superior Court, 46 Cal. App.2d 636, 116 P.2d 458 (1941)), or other 

possessory interest under claim of right (lawful occupancy). Likewise, a 

successor in interest to the owner of a legal interest may properly partici

pate (~, San Benito Co. v. Copper mn. Min. Co., 7 Cal. App.2d 82, 

45 P.2d 426 (1935)). 

Examples of an equitable interest that would permit participation 

include an executory contract of sale or some other expectancy (contrast 

Hidden v. Davisson, 51 Cal. 138 (1875)), beneficiary of a deed of trust 

-38-



EMINENT DOMAIN lAW § 1.260.430 

Staff recammendat~on June ~973 

(~, Vallejo v. Superior Court, 199 Cal. 408, 249 P. 1048 (1926», assignee 

of eminent domain proceeds (~, City of Los Angeles v. Dawson, 139 Cal. App. 

480, P. (1934) ), and shareholder in owner of property sought to be 

acquired (contrast Riverside v. Malloch, 226 Cal. App.2d 204, 37 Cal. Rptr. 

862 (1964». 

Examples of interests that are not legal or equitable interests in the 

property described in the cOlilplaint include those of third parties who will 

be affected neither by the title nor the compensation adjudicated in the 

eminent domain proceeding. These may include upstream riparian owners 

(~ San Joaquin etc. Irr. Co. v. stevinson, 164 Cal. 221, laB P. 924 

(1912», owners of abutting property who may suffer consequential damages 

from the project for which the property is being acquired (!.:.S.!.> Alhambra v. 

Jacob Bean Realty Co., 138 Cal. App. 251, 31 P.2d 1052 (1934», and other 

persons opposed to or affected by the public use for which the property is 

being acquired. 

Consequences of participation. Although no person entitled to partici

pate in an eminent domain proceeding is obligated to do so, participation 

confers personal jurisdiction on the court. The court may then render a 

valid judgment with regard to the interest of that person in the property 

that is the subject of the proceeding. See Harrington v. Superior Court, 

supra, and Bayle-Lacoste &' Co. v. Superior Court, supra. 
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Article 5. Summons 

§ 1260.510. Contents of summons 

1260.510. (a) Except as provided in subdivision (b), the form and 

contents of the summons shall be as [in civil acticns generally)[prescribed 

by Sections 412.20 and 412.30 of the Code of Civil Procedure). 

(b) Where process is served by publication, the summons shall describe 

the property sought to be taken in a manner reasonably calculated to give 

persons with an interest in the property actual notice of the pending proceeding. 

Comment. Section 1260.510 prescribes the contents of the summons. 

Subdivision (a). Subdivision (a) supersedes former Section 1245 of the 

Code of Civil Procedure. Code of Civil Procedure Sections 412.20 and 412.30 

specify the matters to be included in the summons. 

Subdivision (b). Since under subdivision (a) the summons no longer con

tains a description of the property, defendants must refer to the complaint. 

However, where service of the summons is by publication, a copy of the com

plaint is not published. To assure that the persons served by publication 

will be able to determine 'if they have an interest in the property, subdivi

sion (b) requires the summons to contain a description adequate for this 

purpose. .£!.:. Section 413.10 (service required in a manner "reasonably calcu

lated to give actual notice"). 
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1260.520. A summons shall be served on the following persons: 

(a) Every person named as a defendant in the complaint. 

(b) Where the state is a defendant, the Governor, the Attorney 

General, the Director of General Services, and the state Lands 

Commission. 

COIIIDIent. Section 1260.520 indicates the persons upon whom summons is to 

be served. While filing of a complaint vests the court with subject matter 

jurisdiction in the eminent domain proceeding, service of summons is 

essential to confer upon the court jurisdiction over the person of the 

defendants. Dresser v. Superior Court, 231 Cal. App.2d 68, 41 Cal. Rptr. 

473 (1964). Failure to serve summons upon a person who has an interest 

in the property acquired renders any eminent domain judgment void as 

against his interest. Absent service of summons, personal jurisdiction 

may only be acquired by general appearance or by waiver. See 

Section 410.50 (general appearance). See also Harrington v. Superior 

Court, 194 Cal. 185, 228 P. 15 (1924)(waiver); Kimball v. Alameda Co., 

46 Cal. 19 (1873); Dresser v. Superior Court, supra; Bayle-Lacoste & Co. v. 

Suwerior Court, 46 Cal. App.2d 636, 116 P.2d 458 (1941). 

Subdivision (a). Every person named in the complaint should be served 

with summons. The ·manner of service is prescribed in Section 1260.530. For 

provisions governing service upon various types of persons, see 

Sections 416.10-416.90. 
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Subdivision (b). When property belonging to the state is sought to 

be taken, in addition to serving the Governor as provided in Code of Civil 

Procedure Section 416.50, subdivision (b) requires the plaintiff to serve 

the Attorney General, the Director of General Services, and the State Lands 

Commission. This continues a requirement formerly found in subdivision (8) 

of Section 1240 of the Code of Civil Procedure, with the addition of the 

Director of General Services. See California & N. R.R. v. State, 1 Cal. 

App. 142, 81 P. 971 (1905). See also former Code Civ. Froc. § 1245.4. 
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1260.530. (a) Except a's provided in subdivision (b), all persons 

shall be served in the manner specified in Chapter 4 (commencing with 

Section 413.10) of Title 5 of Part II of the Code of Civil Procedure. 

(b) Where the court orders service by publication, it shall also 

order the plaintiff to post within 10 days a copy of the summons and 

complaint on the property sought to be taken. 

CoImnent. Due process requires that the rights of a person may be 

adjudicated only if that person is served with process in a manner reason

ably calculated to give him actusl notice and an opportunity to be heard. 

See, ~, Milliken v. Meyer, 3ll U.S. 457 (1940); Title & Document Restora

tion r.o. v. Kerrigan, 150 Cal. 289, 88 P. 356 (1906) • .2!.!. Section 413.30. 

Section 1260.530 provides the manner of servicabf process in eminent 

domain proceedings and is designed to satisfy due process requirements. 

Persons properly served under this section are bound by the judglnent of the 

eminent domain court. See Section 1261.120. 

Subdivision (a). Subdivision (a) incorporates the service provisions 

of the Code of Civil Procedure. This continues the rule formerly found in 

Code of Civil Procedure Section 1245. 
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Subdivision (b). Under subdivision (a), a person must be served by 

mail, personal delivery, or substituted service. If he cannot, after reason

able diligence, be served by those methods, the court may order service by 

publication. See Section 415.50. This may occur either because 

the whereabouts of the named defendant are 1.IlIkIlcwn or because the identity 

of the defendant is unknown (as where heirs and devisees) or all persons 

unknown are named defendants pursuant to Section ]260.420. 

Where service by publication is ordered pursuant to 

Section 415.50, subdivision ·(b) re4.ut·res that t"he 'l!curt also order 

the plaintiff to post a copy of the sUDll!lOns and complaint on the property 

within 10 days after the making of the order. This provision is designed to 

maximize the possibility of reaching interested parties. .£!.!. Title & Docu

ment Restoration Co. v. Kerrigan, supre. 

Subdivision (b) supersedes a portion of former Code of Civil Procedure 

Section ]245.3 relating to service of heirs and devisees, persons unknown, 

and others. Subdivision (b) extends the posting requirement to the case where 

any defendant is served by publication. 

Although generally service statutes are liberally construed (!:!.:. 

Sections 4 and 187), tht due process considerations involved in service 

by publication demand strict compliance with the statute. See Stanford v. 

~, 27 cal. 171 (1865). See also .City":o.t .Jps Angeles v. Glassell, 203 

cal. 44, p. (1928 ). 
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Article 6. Pleadings 

§ 1260.610. Contents of complaint 

1260.610. The complaint shall contain all of the following: 

(a) The names of all plaintiffs and defendants. 

(b) A description of the property sought to be taken. The description 

shall indicate the nature and extent of any interest in the property claimed 

by the plaintiff. The description may, but is not required to, indicate the 

nature or extent of the interests of the defendant in the property. 

(c) A statement of the right of the plaintiff to take by eminent domain 

the property described in the complaint. The statement shall include: 

(1) A description of the purpose for which the property is sought to 

be taken. 

(2) An allegation of the necessity for the taking as required by 

Section 1240.030. 

(3) A reference to the specific statutes, resolutions, and declarations 

authorizing the plaintiff to exercise the power of eminent domain for the 

purpose allegad. Such authority may be in the alternative and may be incon

sistent. 

(d) A map indicating generally the property described in the complaint 

and its relation to the project for which it is sought to be taken. 

Comment. Section 1260.610 prescribes the necessary contents of a complaint 

in an eminent domain proceeding. A complaint that does not contain the elements 
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specified in this section is subject to demurrer. See Section 1260.630. Sec

tion 1260.610 is an exclusive listing of the substantive alle~tions required 

to be made by the plaintiff. Other substantive allegations may, but need not, 

be made. See, e.g., California S. R. R. v. Southern Pac. R. R., 67 Cal. 59, 

7 P. 123 (1885)(averment of value not required and is surplusage); COUDtyof San 

Luis Obispo v. Simas, 1 Cal. App. 175, 81 P. 972 (1905)(averment of manner of 

construction of proposed improvement not required). 

other necessary procedural elements not specified in this section should 

be incorporated in the complaint, however. These include a caption (Sections 

422.30 and 422.40), a request for relief (Section 425.10), and a subscription 

(Section 446). It should be noted that, when a public entity is the plaintiff, 

the complaint need not be verified but requires a verified answer. Section 

446. 

Subdivision (a). The rules for designating parties to an eminent domain 

proceeding are prescribed in Sections 1260.410 and 1260.420. Persons who have 

an interest in the property described in the complaint but who are not ~med and 

served generally are not bound by the judgment in the proceeding. See Section 

1261.120 and Comment thereto. 

Subdivision (b). Subdivision (b), which requires a description of the 

property sought to be taken, supersedes subdivision 5 of former Code of 

Civil Procedure Section 1244. The property described in the complaint may 

consist of anything from a fee interest in land to water rights to noise ease

ments to franchises. See Section 1230 .070 ("property" defined). 
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The description of the property should be sufficiently certain to enable 

the parties, and any ministerial officer who may be called upon to enforce 

the judgment, to know precisely what land is to be taken and paid for. See 

California Cent. R. R. v. Hooper, 76 CaL 404, 18 P. 599 (1888). See also 

Section 1260.630'(grounds for demurrer}. 

Like the fomer provision, subdivision (b) does not require the complaint 

to identify the nature of the interests the various parties may have in the 

property BOUght to be taken. An allegation that each defendant has or claims 

some interest in the property is sufficient for purposes of the complaint. Speci-

fication of the precise interest held by the defendnat is left to the defendant. 

See Section 1260.640. However, where the 'plaintiff has or claims a pre

existing interest in the property sought to be taken, this interest must be 

indicated in the complaint. £!!. City of Los Angeles v. Pomeroy, 124 Cal. m. 
57 P. 585 (1899); People v. Wltlow, 243 CaL App.2d 490, 52 CaL Rptr. 336 

(1966); People v. Vallejos, 251 CaL App.2d 414, 59 CaL Rptr. 450 (1961). 

Compare Gion v. Oity of Santa Cruz, 2 Cal.3d 29, _ p.2d _, 84 Cal. Rptr. 

162 (1910). 

Unlike former Section 1244, subdivision (b) does not require that the 

complaint indicate whether the property taken is a part of a larger parcel 

but requires only a description of the property taken. Contr.,:.t Inglewood v. 

Johnson (O.T.) Corp" ll3 Cal. App.2d 587, 248 P.2d 536 (1952). The "larger 
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parcel" issue is an issue to be detel'ljlined at a later time. See Section 1261.020. 

et seq. However, the judgment in eminent domain affects only the interests 

of the parties named in the property described. See Section 1261.120; see also 

People v. Shasta Pipe Etc. Co., 264 Cal. App.2d 520, 70 Cal. Rptr. 618 (1968). 

The plaintiff may join up to 10- tracts in a complaint. Section ;1.260.620. 

The defendants involved in each tract must be clearly indicated. See Section 

1260.630 (grounds for demurrer). 

Subdivision (c). Subdivision (c) supersedes subdivision (3) of former 

Code of Civil Procedure Section 1244 requiring a statement of the right of 

the plaintiff. Subdivision (c) is intended to provide the owner of the 

property sought to be taken with an understanding of why his property is being 

taken and the authority on which the taking is based. The items required to 

be alleged in subdivision (c) constitute the basis of the plaintiff's right 

to take and must be proved if the taking is objected to by the defendant. 

See Section 1260.820 et seq. 

The requirements of subdivision (c) may be satisfied in any way convenient 

to the plaintiff so long as they are indicated in the complaint. This might 

include setting out the deSCriptions in full, summarizing the resolution of 

necessity, or attaching the resolution to the complaint and incorporating it 

by reference. 

paragraph (i) requires a description of ~he public purpose or public 

use for which the property is being taken. Property may not be taken by 

eminent domain except for a public use. Cal. Const., Art. I, § 14; Section 

1240.010. 
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The public use must appear on the face of the complaint. See, e.g., Aliso 

water Co. v. Baker, 95 Cal. 268, 30 P. 537 (1892). 

Paragraph (2) requires a description of the public necessity for the 

taking. The items of public necessity are listed in Section .1240.030 and include 

public necessity for the project, plan, or location of the project 

compatible with the greatest public good and least private injury and 

necessity of the particular property for the project. This extensive des-

cription of the necessity for the taking supplants the general alle~tion 

-permitted under prior law. See, e.g., Lingg! v. Garovotti, 45 Cal.2d 20, 

286 P.2d 15 (1955). 

It should be noted that, while subdivision (2) requires an extensive 

statement of the necessity for the acquisition, this statement may be sat is-

fied by incorporation of a resolution of necessity containing appropriate 

findings and declarations, and these declarations may, under certain condi

tions, be given conclusive effect in the proceeding. See Section 1260.250. 

Paragraph (3) requires specific references to the authority of the con-

demnor. The power of eminent domain may be exercised only by persons expressly 

authorized by statute for purposes expressly deSignated by statute. Section 

l240.020. In addition some condemnors must first adopt an appropriate resolution . , . 

before they may proceed. See,~, Section l260.220. The requirement of a 

specific reference to all authorizing statutes and resolutions supplants the 

general allegation of right to condemn permitted under prior law. See,~, 
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Kern Co. High School Dist. v. McDonald, 180 Cal. 7, 179 P. 180 (1919~ and 

I/;ls Altos School Dist. v. watson, 133 Cal.App.2d 447, 284 p.2d 513 (1955). 

Where the plaintiff may be authorized to take. the property on differing 

and inconsistent grounds, the plaintiff may allege such authority in the 

alternative. 

Subdivision (d). Subdivision (d) broadens the requirement formerly 

found in subdivision (4) of Code of Civil Procedure Section 1244 that the 

complaint be accompanied by a map where the taking was for a right of way. 

Subdivision (d) requires a 1II9.p to be attached to the complaint in all cases. 

The map should be sufficiently detailed and accurate to enable the parties 

to identify the property and its relation to the project. Where the taking 

is for a right of way, the map should show its location, general route, and 

termini with respect to the property sought to be taken. The map need not 

indicate whether the property sought is a part of a larger parcel. 
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§ 1260.620. Joinder of property 

1260.620. (a) As used in this section, "tract" means land owned in fee 

by one person, or by several persons, in concurrent and undivided ownership, 

without physical interruption by any other fee ownership, and includes any 

right or interest in such land or other property situated thereon. 

(b) The plaintiff may join up to 10 tracts in a complaint if: 

(1) Each tract is located in whole or in part within the same county; 

and 

(2) Each tract is sought to be acquired for the same purpose. 

(c) Except as provided in Code of Civil Procedure Section 1048, the 

taking of each tract joined pursuant to subdivision (b) shall be separately 

tried. 

Comment. Section 1260.620, prescribing the rules for joinder of property 

in a complaint, supersedes the second sentence of subdivision 5, of fomer 

Section 1244 of the Code of Civil Procedure. 

Subdivision (a). Subdivision (a) is intended to give content to the 

cOllll!lon sense notion of a "parcel," "tract," or like division of property. Com

pare former Code Civ. Proc. §§ 1242 ("piece or article of property") 

and 1244( 5 )("parcels of land"). The term "tract" is intended as a neutral 

term to convey the notion of property that is owned in fee by a single person 

or by several persons holding undivided interests in the same property at the 

same time and that extends continuously until physically interrupted by 

property not owned by that person or those persons. A tract may be composed 
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of smaller portions designated as lots, parcels, and the like so long as they 

are all contiguous and owned by the same people. The term parallels, but is 

not to be interpreted synonymously with, "parcel" as used in former subdivi

sion 2, of Section 121.i8 of the Code of Civil Procedure (property part of a 

"la rger parcel"). 

Subdivision (b). Subdivision (b) provides the basic rule tbat the 

plaintiff has the option to join up to 10 tracts in the complaint. The con

demnor is free to include only one tract per complaint, but may join any 

number up to 10 as it deems appropriate. Former law permitted unlimited joinder 

of different parcels belonging to different defendants in the same action. Cf. 

County of Sacramento v. Glann, 14 Cal. App. 780, 113 P. 360 (1910). The con

tents of the complaint must, of course, be complete as to any of the tracts 

joined. See Section 1260.610 and Comment thereto. And which defendants have 

interests in which tracts must be clearly indicated. See Section 1260.630. 

Under subdivision (b), as under prior law, property may be joined in a 

complaint only if it lies wholly or partially in the same county (see Sec

tion 1260.]20) and only if it is to be put to the same public purpose or 

public use. 

Subdivision (c). Subdivision (c) provides for separate trial of each 

tract joined in a complaint unless the court has ordered consolidation pur

suant to Code of Civil Procedure Section lol.i8. This prOVision marks a change 

from ~rior law under which all parcels joined in a complaint would be tried 

together absent a motion to separate. See California Condemnation Practice 
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§§ 10.5-10.6 (Cal. Oont. Ed. Bar 1960). Subdivision (c) in effect recognizes 

that the damage to each tract will not depend upon the damage to the others, 

nor will any party be interested in any damages except his own. See Weiler 

v. Superior Court, 188 Cal. 729, 207 P. 247 (1922), 

It should also be noted that, although the condemnation of each tract 

is to be tried separately, a tract may be composed of distinct "parcels" or 

"lots." Separation of these portions for trial may be appropriate. See 

Section 1048. 
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§ 1260.630. Grounds for demurrer to complaint 

1260.630. The following grounds for objection to the complaint shall 

be taken by demurrer: 

(a) The court has no jurisdiction of the proceeding. 

(b) The complaint does not contain the information required by Section 

1260.610. 

(c) The complaint is uncertain. As used in this subdivision, "un

certain" includes ambiguous and unintelligible. 

(d) The complaint joins more tracts than is permitted by Section 

1260.620. 

Comment. Section 1260.630 provides the rules governing the demurrer to 

a complaint in an eminent domain proceeding. The rules governing demurrer 

to an answer or to a cross-complaint are the same as for civil actions generally. 

See Section 1260.110. See also Sections 430.10 and 430.20. 

The demurrer is the responsive pleading normslly filed by a defendant 

who believes the proceedings have been defectively instituted. The grounds 

for demurrer are indicated in subdivisions (a) through (d). It should be 

noted that all grounds are ones that would normally appear on the face of the 

complaint. 

Failure to object to defects in the complaint by demurrer waives any 

objections to those defects, including subject matter Jurisdiction. County 

of Los Angeles v. Darms, 92 Cal. App. 501, 268 P. 487 (1928). Contrast 

Section 430.80. It should be noted that, where the person filing a demurrer 
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is not a named defendant, the filing of such demurrer subjects the person to 

the jurisdiction of the court. Section 1014. In order for such a person to 

appear, he must claim an interest in the property. Section 1260.430. 

Subdivision (a). An. eminent domain proceeding may generally be commenced 

only in the superior court of the county in which the property is located. See 

Sections 1260.310 and 1260.320. 

Subdivision (b). The required contents of the complaint are listed in 

Section 1260.610. 

Subdivision (c). The contents of the complaint should be clear. If the 

description of the property sought to be acquired is not clear, or if the 

public use for which it is to be taken is not specifically indicated, the 

complaint is defective. See, e.g., Southern Pac. Co. v. Raymond, 53 cal. 223 

(1878); Aliso water Co. v. Eaker, 95 cal. 268, 30 p. 537 (1892). 

Subdivision (d). A plaintiff may join up to 10 tracts. See Section 

1260.620. 

The grounds contained in Section 1260.630 are the only grounds for 

demurrer to the complaint. Pendency of another proceeding, for example, is 

not a demurrable defect. £!: Section 1261.040 (consolidation of proceedings). 

Contrast Section 430.10(c). 

And the traditional ground for demurrer in eminent domain, lack of a 

public use or right to take, can no longer be raised by demurrer. A demurrer 

is the pleading by which defects on the face of the complaint are raised. 

Challenges to the right to take must be raised by an answer. See Section 

1260.640. 
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1260.640. The answer shall contain all of the following: 

(a) A statement of the right or interest the defendant claims in the 

property described in the complaint. 

(b) A statement of the defendant's objections, if any,to the right to 

take. The statement shall include (1) the grounds as authoriz~d ~ Section 

1260.650 or Section 1260.660 and (2) the specific facts upon which each ob

jection is based. The grounds stated may be inconsistent. 

[(c) The name and address of the defendant or the person designated as 

agent for service of notices of all proceedings affecting the defendant's 

property. J 

Comment. Section 1260.640 prescribes the contents of the answer to the 

complaint. The rules governing answers to cross-complaints are the same as 

for civil actions generally. See Section 1260.110. 

The answer is the basic responsive pleading to the complaint. As under 

prior law, it contains a statement of the defendant's claimed interest in the 

property as well as any objections he may raise to the right of the plaintiff 

to take. However, unlike former Code of Ci vi! Procedure Section 1246, whi cb 

Section 1260.640 supersedes, Section 1260.640 does not require a defendant 

to specify items of damages that he claims for the proposed taking. Allega

tions as to valuation are made at a later stage in the proceedings. 
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The possible grounds for objection are set out in Sections 1260.650 and 

1260.660. It should be noted that objections to the complaint, as contrasted 

with objections to the right to take, are raised by demurrer. See Section 

1260.630. The grounds for objection to the right to take may be inconsistent, 

but each should be specifically stated. This requirement is generally con-

sistent \lith decisional law that, for example, required the defendant to 

affirmatively allege hO\T, or in what manner, a proposed use would not: be. Pllbl1c. 

See, e.g., People v. Chevalier, 52 Cal.2d 299, 340 P.2d 598 (1959); People v. 

Olsen, 109 Cal. App. 523, 293 P. 645 (1930). 

The facts supporting each objection must be specifically stated. This 

requirement is generally consistent with former law that, for example, re-

quired the defendant to allege specific facts indicating an abuse of discre-

tion such as an intention not to use the property as resolved. See, e.g., 

County of San Mateo v. Bartole, 184 Cal. App.2d 422, 433, 7 Cal. Rptr. 569, 

(1960): 

Facts constituting abuse of discretion, fraud on the landO\Tners' 
rights, or arbitrary action, must be specifically alleged to attack the 
resolution of public interest and necessity. (people v. tagiss, 160 
Cal. App.2d 28, 33 [324 p.2d 926]; peo~le ex reI. Department of Public 
~ v. Schultz Co., 123 Cal. App.2d 25, 941 [268 P.2d 117); People 
v. Thomas, 108 Cal. App.2d 832, 836 [239 P.2d 914].) Similar allegations 
should be pleaded where property owners seek to raise the issue of "public 
use" in a case where the condemning body has specified the use as one 
which ha s been declared proper for eminent domain 'proceedings by the 
state. It is also true that the courts will not interfere unless the 
facts pleaded shO\T that the use is clearly and manifestly of a private 
character. (Stratford Irrigation District v. Empire Water Co., 44 Cal. 
App.2d 61, 67 [Ill P.2d 9~7J.) 

See also People v. Chevalier, supra; People v. Nahabedian, 171 Cal. App.2d 

302, 340 P.2d 1053 (1959); People v. Olsen, ~. 
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The answer must also include [the name and address of the defendant or 

a person designated as his agent for service of notice of all proceedings 

affecting his property and) a verification where the plaintiff is a public 

entity or where the complaint is verified. See Section 446 (verification). 

The answer need only be filed and served on the plaintiff. There is 

no requirement that a defendant serve copies of his answer on other defend

ants even if the defendant is a person unknown to the other defendants and 

claiming interests adverse to theirs. See Redevelopment Agency v. Penzner, 

8 cal. App.3d 417, 87 Gal. Rptr. 183 (1970); county of Santa Cruz. v. MicGregor, 

178 cal. App.2d 45, 12 cal. Rptr. 727 (1960). ~ Section 465 (pleadings 

served on "adverse" parties). 

Amendments to the answer are made as in civil actions generally. See 

Sections 472 and 473. 

The allegations of the answer are deemed denied as in civil actions 

generally. See Section 43l.20(b). Similarly, the plaintiff may denrur to the 

answer as he would in a civil action. See Sections 430.20 and 430.40 through 

430.70 • 
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§ 1260.650. Grounds for objection to right to take where resolution conclusive 

1260 .650. Grounds for objection to the right to take, regardless whether 

the plaintiff has duly adopted a resolution of necessity that satisfies the 

requirements of Article 2 (commencing with Section 1260.210) of this chapter, 

include: 

(a) The plaintiff is not authorized by statute to exercise the power 

of eminent domain for the purpose stated in the complaint. 

(b) The stated purpose is not a public use. 

(c) The plaintiff does not intend to devote the property described in 

the complaint to the stated purpose. 

(d) There is no reasonable probability that the plaintiff will devote 

the described property to the stated purpose within seven years or such 

longer period as is reasonable. 

(e) The described property is not subject to acquisition by the power 

of eminent domain for the stated purpose. 

(f) The described property is sought pursuant to Sections 1240.220, 

1240.340, 1240.410, 1240.510, or 1240.610, but the acquisition does not 

satisfy the requirements of those provisions. 

(g) Any other ground provided by . law. 

Comment. Section 1260.650 prescribes the grounds for objection to the 

right to take that may be raised in any eminent domain proceeding regardless 

whether the plaintiff has adopted a resolution of necessity that is given 

conclusive effect on other issues. See Section 1260.660 for a listing of 

.. 
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grounds for objection that may be raised only where there is no conclusive 

resolution of necessity. 

Subdivision (a). The power of eminent dornsin may be exercised to acquire 

property for a public use only by a person authorized by statute to exercise 

the power of eminent domain to acquire such property for that use. Section 

1240.020. 

Subdivision (b). The power of eminent dornsin may be exercised only to 

acquire property for a public use. Section 1240 .010. cal. Const., Art. I, 

§ 14. U.S. Const., Amend. XIV. 

Subdivision (c). This subdivision codifies the classic test for lack 

of public use: whether the plaintiff intends to apply the property to the pro

posed use. See People v. Chevalier, 52 cal.2d 299, 340 P.2d 598 (1959). Once 

the acquisition has been found initially proper, the plaintiff may thereafter 

devote the property to any other use, public or private. See Arechiga v. 

Housing Authority, 159 cal. App.2d 657, 324 P.2,d 973 (1958). It should be 

noted, however, that, where the condemnation judgment is procured by fraud 

or bad faith, the judgment may be subject to attack in a separate proceeding. 

See Section 1260.110; capron v. State, 247 cal. App.2d 212, 55 cal. Rptr. 330 

(1966). The statute of limitations for collateral attack on the basis of fraud 

in acquisition is three years from discovery of the fraud. See Section 338(4). 

Subdivision (d). This subdivision adds a test for public use new to 

california law. If the defendant is able to demonstrate that there is no 

reasonable probability that the plaintiff will apply the property to the 
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proposed use within seven years or within a reasonable period of time, the 

plaintiff may not take the property • .£!.:. Section 1240.220 (future.use). 

Subdivision (e). Certain property may not be subject to condemnation 

for specif'ied purposes. For example, a citymay not acquire by eminent domain 

an existing golf course for golf course purposes. Govt. Code § 37353(c}. 

Property appropriated to a public use may. not be taken except for more .necessary 

or compatib;J.euses. Sections 1240.5;1.0 apd 1240.610. Ce:nej:ery land may not be 

taken for rights of way. Health & Saf. Code §§ 8134, 8560, 8560.5. Certain 

land in the JRlblic domain may not be taken at all. Pub. Res. Code § 7994. 

An industrial farm may not be established by a county on land outside the 

county. Penal Code § 4106. The Department of Commerce may not condemn for 

World Trade Centers. Govt. Code § 8324. The Department of Aeronautics !lJ:ly 

not take an existing airport owned by local entity. Pub. util. Code § 21632. 

See also Section 1240.010 and Comment the!eto (eminent domain only fb! purposes 

authorized by statute); .£!.:. subdivision (f) ~ (more necessary public use). 

Subdivision (f). Property may be taken for future use only if there is 

a reasonable probability that its date of use will be within seven years from 

the date the complaint is filed or within such longer period as is reasonable. 

Section '1240 ,.220. 

Property may be taken for substitute purposes only if: (1) the owner of 

the property needed for the public use has agreed in writing to the exchange 

and, under the circumstances of the particular case, justice requires that he 

be compensated in whole or in part by substitute property rather than by money; 
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(2) the property to be exchanged is in the vicinity of the public improvement 

for which the property needed is taken; and (3) taking into account the rela

tive hardship to the owners, it is not unjust to the owner of the property to 

be exchanged that his property be taken so that the owner of the needed property 

may be compensated by such property rather than by money. Section 1240.340. 

Property excess to the needs of the proposed project may be taken if it 

would be left as a remainder in such size, shape, or condition as to be of 

little market value. Section 1240.410. 

Property appropriated to a public use may be taken by eminent domain if 

the proposed use is compatible with or more necessary than the existing use. 

See Sections 1240.510 (compatible use), 1240.610 (more necessary use). 

Subdivision (g). While the provisions of Section 1260.650 catalog the 

objections to the right to take available under the Eminent Domain Law, there 

may be other grounds for objection not included there. Instances where sub

division (g) might allow objection sre where there exist federal or constitu

tionsl grounds for objection or where prerequisites to condemnstion are 

located in other codes. 
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§ 1260.660. Grounds for objection to right to take where resolution not 
conclusive 

1260.660. Grounds for objection to the right to take where the plBintiff 

has not duly adopted a resolution of necessity that satisfies the requirements 

of Article 2 (commencing with Section 1260.210) of this chapter include: 

(a) The plBintiff is a public entity and has not duly adopted a reao-

lution of necessity that satisfies the requirements of Article 2 (commencing 

with Section 1260.210) of this chapter. 

(b) The public interest and necessity do not require the proposed project. 

(c) The proposed project is not planned or located in the manner that 

will be most compatible with the greatest public good and the least private 

injury. 

(d) The Pr9perty described in the comp~int, or right or interest therein, 

is not necessary for the proposed project. 

Comment. Section 1260.660 lists the grounds for objection to the right 

to take that may be raised only where there is not a conclusive resolution of 

necessity. Thus, they may be raised against a nonpublic-entity plBintiff in 

all cases, and against a public-entity plBintiff in cases where it has not 

duly adopted a resolution or where the resolution is not conclusive. See 

Section 1260.250 for the effect of the resolution. 

Subdivision (a). Tbis subdivision applies only to public entities. A 

public entity may not commence an eminent domain proceeding until after it 
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has passed a resolution of necessity that meets the requirements of Article 2 

of this chapter. Section 1260.220. A duly adopted resolution must contain 

all the information required in Section 1260.230 and must be adopted by a vote 

of a majority of all the members of the governing body of the local public 

entity. Section 1260.240. 

Subdivision (b). The power of eminent domsin may be exercised to acquire 

property for a proposed project only if the public interest and necessity re

quire the proposed project. Section 1240.030(a). 

Subdivision (e). The power of eminent domain may be exercised to ac

quire property for a proposed project only if the proposed project is planned 

or located in the manner that will be most compatible with the greatest pub

lic good and the least private injury. Section 1240.030(b). 

Subdivision (d). The power of eminent domain may be exercised to ac

quire property for a proposed project only if the property and particular 

interest sought to be acquired are necesssry for the proposed project. Sec

tion 1240.030(c). See also Section 1235.010. 
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§ 1260.670. Cross-complaints 

2:260.670. A party to an eminent domain proceeding may by cross

complaint assert any cause of action that he has against any other 

person affecting property described in the complaint. 

Comment. Section 1260.670 makes clear tltat a cross~complaint is available 

in certain circumstances in an eminent domain proceeding. .~ 

Section 4a;.lO. That is, Section 126Q .. ?70 pElrmita only claims aftecting 

property described in the complaint to be asserted by cross-complaint. 

This continues prior law. See People v. Buellton Dev. Co., 58 Cal. App.2d 

178, 136 P.2d 793 (1943); People v. Clausen, 248 Cal. App.2d 770, 57 Cal. 

Rptr. 227 (1967); People v. Los Angeles County Flood etc. Dist., 254 cal. 

App.2d 470, 62 Cal. Rptr. a;r (1967). 

The issue of just compensation is not raised by cross-complaint. £!.:. 

Bayle-Lacoste & Co. v. Superior Court, 46 cal. App.2d 636, 116 P.2d 458 

(1941); California Pac. R.R. v. Central Pac. R.R., 47 Cal. 549 (1874). 

• ·0 

_ .. _--

• c 

A cross-complaint is available to allege damages to the property 

caused by a trespasser. People v. Clausen, supra. And a claim against 

actions of third parties that affect the use or value of the property would 

be appropriate. Contrast El Monte School Dist. v. Wilkings, 177 Cal. App.2d 

47, 1 Cal. Rptr. 715 (1960). 
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Article 7. Commencement of Proceeding 

§ 1260.710. Complaint commences proceeding 

1260.710. An eminent domain proceeding is commenced by filing a 

complaint-with the court. 

Comment. Section 1260.710 supersedes a portion of former Code of Civil 

Procedure Section 1243, which provided that eminent domain proceedings were 

commenced by filing a complaint and issuing summcns. Section 1260.710 makes 

clear that the filing of a complaint alone is sufficient to commence an 

eminent domain proceeding and confers subject matter jurisdiction on the 

court. See Harrington v. Superior Court, 194 Cal. 185, 228 P. 15 (1924); 

Bayle-Ilacoste & Co. v. Superior Court, 46 Cal. App.2d 636, 116 P.2d 458 

(1941). See also Section 1261.120 (effect of judgment in eminent domain). 

Section 1260.710 is comparable to Code of Civil Procedure Section 411.10 

which provides that "a civil action is commenced by filing a complaint with 

the court." 
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1260.720. The plaintiff, at the time of the commencement of an 

eminent domain proceeding, or at any time thereafter, may record 

a notice of the pendency of the proceeding in the office of the 

county recorder of any county in which property described in the 

complaint is located. 

Comment. Section 1260.720 makes clear that the plaintiff in an eminent 

domain proceeding may file a lis pendens after the proceeding is commenced. 

This provision supersedes a portion of former Code of Civil Procedure Sec

tion 1243 that required the plaintiff to file a lis pendens after service 

of SUDlllOns. 

Failure to file such a notice of pendency of the eminent domain pro

ceeding does not deprive the court of subject matter jurisdiction, but 

relieves innocent third parties from the operation of a judgment affecting 

the property in dispute. See Bensley v. Mountain ~ke Water Co., 13 Cal. 

306 (1859); Housing Authority v. Forbes, 51 Cal. App.2d 1, 124 P.2d 194 (1942). 

Section 1260.720 is analogous to Section 409 

(obli~tion to file lis pendens and consequences of failure to do so). See 

also Roach v. Riverside ~Iater Co., 74 Cal. 263. 15 P. 776 (1887)(Section 409 

applicable to condemnation proceedings prior to adoption of former COde of 

Civil Proce~ Section 1243). 
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§ 1260.130. Defendant t s time to respond 

1260.130. (a) Except as provided in subdivision (b), a defendant shall 

respond to the complaint within 30 days after he is served with process. 

(b) A person not named as a defendant or served with process may appear 

in the proceeding by responding to the complaint within 30 days after the last 

named defendant is served or at such later time as may be allowed by the court 

upon a finding of no substantial prejudice to any party. 

Comment. Section 1260.130 provides the basic time limit for responding 

to the complaint. The 30-day provision is consistent with the requirement for 

civil actions generally. See Sections 412.20(2) and 430.40. 

Although the normal responsive pleading is the answer (Section 1260.640), 

such other responsive pleadings as demurrers or motions to strike may satisfY 

the requirements of this section. Failure to fUe a responsive pleading within 

the specified time may lead to entry of default. See Sections 585 and 586. 

Subdivision (a). In most cases, the defendant has 30 dB¥S after he is 

served to respond. If the defendant is named as a "person unknown" in the 

complaint or is served by publication for some other reason, he must respond 

within 30 days of the final dB¥ of publication. Cf. Section 4l5.50(c)(~ervice 

complete on last day of publication). 

Subdivision (b). In rare cases, where a claimant has not been served by 

any means, he may appear within the time allowed for the other defendants or 
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such greater time as granted by the court upon application. Failure to appear 

within the required time causes the right to appear to lapse. However, unless 

such a person is the successor in interest of another defendant and has actual 

or constructive notice of the proceeding, the judgment will not bind him. See 

Section 1261.120. 
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Article 8. Contesting Right to Take 

§ 1260.810. Hearing 

1260.810. (a) Objections to the right to take shall be heard on motion 

and notice by either party to the adverse party. 

(b) The hearing provided for by subdivision (a) shall precede the deter

mination of compensation except where all parties stipulate in writing to a 

different order of trial. 

COIIIIIent. Section 1260 .810 lIIBkes provision for bringing to trial the 

objections, if any, that have been raised against the plaintiff's right to 

take the property it seeks. Either party may set the issues for hearing. It 

should be noted that no specific time limits are provided in this section for 

such hearing. However, failure to hold the hearing within the time specified 

in Code of Civil Procedure Section 583 is ground for dismissal of the proceed

ing. See Section 1260.110. Disposition of the right to take is generally a 

prerequisite to trial of the issue of just compensation. However, this does 

not preclude such activities as depositions and diSCovery, and the parties 

T1J&y stipulate to a different order of trial. Compare Section 598 (trial on 

issue of liability before other issues). 
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§ 1260.820. Evidentiary burdens 

1260.820. Except as otherwise provided by statute, the plaintiff has 

the burden of proof on all issues of fact raised by an objection to the right 

to take. This burden is one of proof by a preponderance of the evidence. 

Comment. Section 12/50.820 specifies the allocation of the burden of proof 

in hearings on right to take issues. The burden to plead or raise such issues 

is on the defendant, and. t1le issues must be raised specifically and factusl 

allegations stated. Section 1260 .640. The issues thus raised are of two 

general types, legal and factusl. Legal issues--such as whether the use 

alleged is a public use, whether the plaintiff is authorized by law to condemn 

the particular property for the particular purpose alleged, and what the 

requisite formalities are for proper adoption of the resolution of necessity--

have no specific burdens assigned other than those that ~ be applicable in 

civil actions generally. 

Factual questions--such as whether the plaintiff intends to use the 

property as alleged or whether the property is necessary for the proposed 

project--must be proved by the plaintiff by a preponderance of the evidence. 

Under prior law, the plaintiff bore the burden of demonstrating necessity 

issues generally by a "preponderance" of the evidence. See,~, Linggi v. 

Garovotti, 45 CaL2d 20, 286 P.2d 15 (1955). But the issues whether the 

plaintiff intended to use the property for the purpose alleged and whether 

the project was located in a manner most compatible with the greatest public 
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good and least private injury were required to be proved by the defendant. 

People v. Lagiss, 160 Cal. App.2d 28, 324 P.2d 926 (1958); City of Pasadena 

v. Stimson, 91 Cal. 238, 27 P. 604 (1891). Section 1260.820 places on the 

plaintiff a uniform burden of proving all factual right to take issues by a 

preponderance of the evidence. 

The plaintiff may be aided in satisfying this burden by pres~tions if 

the plaintiff is a public entity. A public entity must enact a resolution 

of necessity before it may condemn. Section 1240.040. But once it has 

enacted such a resolution, the resolution may be conclusive on ~ of the 

issues of necessity. Section 1260.250. Of course, the resolution must have 

been properly adopted if it is to be given any effect at all. Id •. In addi

tion, it is presumed that official duty has been regularly performed. Evid. 

Code § 664. Plaintiffs that are not public entities do not have the advantage 

of any such presumptions but must prove the right to take issues on the basis 

of the evidence they present. 

The burden specified in Section 1260.820 is applicable generally to right 

to take issues, absent express statutory proviSions indicating other burdens 

or other quanta of proof required. Other express statutory provisions in

clude: Sections 1240.230 (future use), 1240.420 (remnants), 1240.520 (compatible 

public use), 1240.620 (more necessary public use). 
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§ 1260.830. Disposition of defendant's objections to right to take 

1260.830. (a) The court shall hear and determine all objections to 

the right to take brought before it pursuant to Section 1260.810. 

(b) If the court determ1Des that the plaintiff does not have the right 

to acquire by eminent domain any property described in the complaint, it 

shall dismiss the proceeding as to that property. An appeal may be taken 

from such dismissal. 

(c) If the court determines that the plaintiff has the right to acquire 

by eminent domain the property described in the complaint, the court shall 

so order. An appeal may not. be taken from such order. 

(d) Notwithstanding subdivisions (b) and (c), the court may make such 

order as is appropriate to dispose of an objection in a just manner including 

but not limited to an order directing the plaintiff to take such corrective 

and remedial action as may be prescribed by the court. Such order may 

impose such limitations and conditions as the court determines to be just 

under the circumstances of the particular case including the requirement 

that the plaintiff pay to the defendant all or part of the reasonable litiga-

tion expenses necessarily incurred by the defendant because of the plaintiff's 

failure or omission which constituted the basis .of the objection. 

Comment. SubdiVision (a) of Section 1260.830 provides for a court deter-

mination of right to take issues. This is consistent with the California 

Constitution and with prior law. Cal. Canst., Art. I, § 14 (jury determination 

of Compensat:l.ClI1) 8IIIl PeOPle v •. Ricc:l.ardi, 23 Cal.2d 390. 144 P.2d 799 (19'1-3). 
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A determination that the plaintiff has no right to condemn the defendant's 

property generally requires an order of dismissal. Subdivision (b). In case 

the complaint alleges alternative grounds for condemnation, a dismissal as 

to one ground does not preclude a finding of right to take on another 

ground. An order of dismissal is a final judgment as to the property affected 

and is appealable. See Section 904.1. Contrast People v. Rodoni, 243 Cal. 

App.2d 111, 52 Cal. Rptr. 851 (1966). Such order also entitles the defendant 

to recoverable costs and fees. See Section 1261.240. 

A determination that the plaintiff may condemn the defendant's property 

is not a final judgment. Subdivision (c). An appeal must await the conclu

sion of the litigation. See Section 904.1. However, review by writ may be 

available in an appropriate case. See,!:.:.6..:., Harden v. ·Superior Court, 44 

Cal.2d 630, 284 P.2d 9 (1955). 

SubdiVision (d) is designed to ameliorate the all or nothing effect of 

subdivisions (b) and (c). The court ia authorized in U" dUcr .. t:too to 

dispose of an objection in a "just and equitable" manner. This authority 

does not permit the court to create a right to acquire where none exists, 

but it does authorize the court to grant leave to the plaintiff to amend 

pleadings or take other corrective action where "just" in light of all of the 

circumstances of the case. The court may condition such order in whatever 

manner may be desirable, and subdivision (d) makes clear that this includes 

the awarding of attorney's fees to the defendant. 
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Article 9. Exchange of Valuation rata 

§ 1260.910. Exchange of lists of expert witnesses and statements of valuation 
data 

1260.910. (a) Not later than 50 days prior 
to tbe day set for the trial, any party to an eminent domain proceed
ing may serve upon any adverse party and file a demand to exchange 
lists of expert witnesses and statements of valuation data. 

(b) A party on whom a demand is served may, 
not later than 40 days prior to the day set for the trial, serve upon 
any adverse party and file a cross-demand to exchange lists of expert 
witnesses and statements of valuation data relating to the parcel of 
property deseribed in the demand. 

(c) The demand or crOSS-demand shall: 

(1) Describe the parcel of property to wbich the demand or 
cross-demand relates, which description may be made by reference to 
the complaint. 

(2) Include a statement in substantially the following (onn: "You 
are required to serve and deposit with the clerk of court a list of expert 
witnesses and statcm('l1ts 'of valuation data in compliance witb 
Article 9 (commencing with Section 1260.910) of 

Chapter 8 of Title 7 of Part 3 of the Code 

of Civil Procedure not later thall20 days prior to the day set for trial. 
Except as otherwise pro\',ded in that artiCle, your failure to do so 
will constitute a waiver of your right to c:IlI unlisted expert witnesses 
during your case in chief and of your right to introduce on direct ex
amination during your case in chief any matter that is required to be, 
but is not, set fOl·th in your statements of ~'aluation data." 

(d) Not later than 
20 days prior to the day set for trial, each party who served a demand 
or cross-demand and each party upon wbom a demand or cross-demand 
was served shall serve and deposit with the clerk of the court a list of 
('xpert witnesses and statements of valuation data. A party who served 
a demand or cross-demand shall serve his list and statements upon each 
party on whom he served his demand or cross-demand. Each party 
on whom a demand or cross-demand was served shall serve his list and 
statements upon the party who served the demand or cross-demand. 

(e) The clerk of the court shall make 
an cntry in the register of actions for each list of expert witnesses 
and statement of valuation data deposited with him pursuant to this 

article. The lists and statements shall not be filed in the proceeding, 
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but the clerk shall make them available to the court at the commence. 
ment of the trial for the limited purpose of enabling the court to apply 
1 he provisions of this 1Il"t:!cle. Unless the court otherwise orders, the 
clerk shall, at the conclusion of the trial, return all lists and statements 
to the attorneys f()r the parties who deposited them. Lists or state
ments ordered by the court to be retained may thereafter be destroyed 
or otherwise disposed of in accordance with the proviSions of law gov. 
erning the destruction or disposition of exhibits introduced in the trial. 

Comment. Section 1260.910 reenacts without substantive change former 

Section 1272.01 of the Code of Civil Procedure. The following legislative 

committee comment adopted in conjunction with Section 1272.01 indicates the 

purpose and effect of this section: 

. ~~~==':J~iiiiiTiih~i';;r, f1l·uvides .a simplified procedure for exchanging 

..... valuation infol'mation in eminent domain cases. ~rhe procedure 
i. not mandatory; it applies only if it is invoked hy a party to. 

the proceeding. . .. [The procedure is not appli
cable in Los Angeles County and may be varied else
where by court rule. See Section 1260.970.] 

Existence of the. procedure provided by this docs 
not prevent the us.e of depositions, int('rl'ogatol'ies j or other dis-

~ ~ 1\] C COQVV4Cl"Y procedul'{<:';. ill eminent domain Pl'otcL~ding:::.. See 8ectioll 
~ ':JVV:J---t and t.he CIHmru:nt to that section. 

In requir.ing th:1t demands be s.ervcd riot later than 50 days 
before the date ~f:t for trial~ subdivision (a) (jl)(>;5 not prc::.mllpose 
that, in all ca.S('S, a tdal date will be set more than 50 days in 
advance of the trial. Although this usually will he the case, to 
assure timely S('rvic.e the p:~rty must anticipate the trial date that. 
may be sct (a.t a pretrial or trial setting COnfel"enCC or otherwise) 
and serve his demand at least 50 day. before the date that js 
fixed for the trial. The 50·day period is nece".ry to allow time 
io!" the service of cross~de-mands, the prcparation of Usb and 
statement..q, and the service of such list.s and statcmcHts 20 days 
before trial. 

Subdivision (b) permits a party upon whom a demand haa 
been s.erved to serve another demand-a eross-dcmand--on any 
other party to the pro-cecding. Sucb a cro ... ·demand may be used, 
for example, by a party wbo wjshes to protect hims.lf from being 
required to reveal his expert witn ••••• and valuation data to a 
party who h .... only a nominal interest in the proceeding while 
receivirig no significant information in return. Under these fir .. 
cum.tances, the party upon whom the demand was served may 
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wish to serve a cross-demand on the party who has a substantial 
interest in the proceeding. Absent such cross-demand, he would 
obtain no valu.tion information from this party since the ex
change takes place only between the party who served tbe de
mand and the party upon whom the demand was served. The 
c.ross~dema.nd, however, may relate only to the parcel· or parcels 
of property described in the demand. This limitation takes into 
account the fact that several parcels may be included in a single 
proceeding even though the parcels have entirely different own-
ers or sets of owners. Sec Code of Civil Procedure Section ~,-_-'.@..260. 620}) 

If a party serves a demand to exchange valuation informa
tion on another party to the proceeding, both tbe party serving 
the demand and the party upon whom the demand has been 
served are required to exchange such information IIot later than 
20 days before the day set for trial. Under subdivision (d) the 
party who serves a demand must. as a matter of course, serve his 
list and "tate mel! t. upon each party upon whom he served the 
demand. The parties required to make an exchange may stipu
late or agree to the precise time when the exchange will take 
place in order to insure that it is complete and simultaneous. 
Absent 8uch agreement, the exchange nevertheless will be sub
stantially simUltaneous because both parties normally will serve, 
and deposit with the clerk, the required lists and statements 
approximately 20 days prior to the day set for trial. 

Subdivision (e) requires that deposits with the clerk of lists 
and statements be entered in the register of actions. With re
spect to maintenance of the registerl Bee Government Code Sec
tion 69845. Such entries will permit the court to determine 
whether a list and statements have beell deposited in compliance 
with the chapter. However, the statemellts or appraisal reports 
used a" statement. (see subdivision (f) of Section, ) will 
not necessarily be in the form prescribed by court rules for 
papers to be filed. Also, the capiea deposited with the clerk serve· 
the limited purpose of enabling the trial court to rule upon the 

f[l260.95OP admissibility of opinions not supporting data under Section 
" ":;2 .... Hf>nce, the subdjvi~ion doc-s not require or permit the 

~--:fi::lillg of lists and atatornent." but requires the clerk to maintain 
custody of them and make them available to the trial court at the 
commencement of the triaL In the uBual case, the copies furnished 
to the court will have served their only pUrpGse at the conclusion 
of evidence. The 8nbdh'ision therefore permit. them to be re
turned to the attorneys. For those instances in which the copies 
might be of significance in connection with an appeal or post
trial motion, the subdivision permits the court, on its own initia .. 
tive or on request of a party, to order them retained. In tbis 
event, the copies retained may thereafter be diaposed of in the 
manner of exhibits introduced in the trial. The disposition of 
exhibits i. governed by Sections 1952 through 1952.3 of the Code 
of Civil Proeedure. 
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§ 1260.920. Statement of valuation data; persons frOlll "hem exchanged; contents 

~ 
~ (a) A st.'ltemcnt of valuation data shall be exchanged for each 

person intended to be called as a witn.~ss by the party to testify to his 
opinion as to any of the following matters: 

(1) The value of the property or property interest being valued. 
(2) The amount of the damage, if any, to the remainder of the 

larger parcel from which such property Is taken. 

(3) The amount of the benefit, if any, to the remainder 
of the larger parcel from which such prowrty is taken, 

(4) Tile amount of any other cOIIIpensation required to 

be paid by Chapter 5 (commencing with Secti~n 1245.010) 

of this title. 

(b) The statcm~nt of ,'aJuation data shall give the name and busi· 
ness or residence address of the witness and shall include a statement 
whether the witness will testify to an opinion as to any of the matters 
listed in subdivision (a) and, as to each such matter upon which he 
will give an opinion, what that opinion is and the following items to the 
extent that the opinion on such matter is based thereon: 

(1) The estate or interest being valued. 
(2) The date of valuation used by the witness. 
(3) The highest and best use of the property. 
(4) The applicable zoning and the opinion of the witness as to the 

probability of any change in such zoning. 
(5) The sales, contracts to sell and purchase, and leases support

ing the opinion. 
(6) The cost of reproduction or replacement of the existing im· 

provements on the property, the depreciation or obsolescence the im· 
provements have suffered, and the method of calculation used to deter· 
mine depreciation. 

(7) The gross income from the property, the deductions from 
gross income, and the resulting net income; the reasonable net rental 
value attributable to the land and existing improvements thereon, and 
the estimated gross rental income and deductions therefrom upon 
which such reasonable net rental value Is computed; the rate of capi· 
talization used; and the value indicated by such capitalization. 

(8) U the property is a portion of a Jarger parcel, a description 
of the Jarger parcel and its value. 
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(c) With respect to each sale, contract, or lease listed under para
graph (5) of subdivision (b): 

(1) The names and business or residence addresses, if known, of 
the parties to the transaction. 

(2) The location of the property subject to the transaction. 

(3) The date of the transaction. 
(4) If recorded, the date of recording and the volume and page or 

other identification of the record of the transaetion. 

(5) The price and other terms and cireumstances of the trans
action. In lieu of stating the terms contained In any contract, lease, 
or other document, the statement may, if the document is a\'ailable 
for inspection by the adverse party, state the pla('" WhN'e and the times 
when it is available for inspection. 

(d) If any opinion referred to in subdivision (a) is based in whole 
or in substantial part upon the opinion of another person, the statement 
of valuation data shall include the name and business or residence 
address of such other person, his business, occupation, or profession, 
and a statement as to the $ubjcct matter to which his opinion relates. 

(e) Except when an appraisal report is used as a statement of 
valuation data as permitted by subdivision (0, the statement of valua
tion data shall include a statement, signed by the witness, that the 
witness has read the statement of valuation data and that it fairly 
and correctly states his opinions and knowledge as to the matters there
in stated. 

(f) An appraisal report that has been prepared by the witness 
which includes the information required to be included in a statement 
of valuation data may be used as a statement of valuation data under 
this art icle. 

Comment. Section 1260.920 reenacts without substantive change former 

Section 1272.02 of the Code of CivU Procedure. The following legislative 

committee comment adqpted in conjunction with Section 1272.02 indicate a the 

purpoae aDd effect of thia section: 

Sectj?~ provides for "statements of valuation data" 
an :':;peCJflcally required content of a statement whether it is ,..---~ 
speCially prepared for purposes of this or is an appraisal [article) 
report prepared by the expert witness. L_-=-:..:::..:::...:o==::::...!.:.._:..:...::..:...:.:.-
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Subdit",';on (al, Section requires that a statement of 
valuation data be provided for each person who is to testify to 
his opinion us to value, damages l or benefits, whether or 
not that person is to qualify as an expert, For example, a state
ment must be provided for the owner of the property if he is to 
testiLY concerning value, damagc~, or benefits.. See E"i~ 
dence Code § 813(u) (2) (owner may testify concerning value). 

Subdivisions (b) and (e). These subdivisions require that 
eacb statement of valuation data recite whether the witness has an 
opinIon a.s to value, damages, or bem~fits and, if he d-ocs l 

what that opinion i8:. These subdivisions also l'equi"rc the setting 
forth of specified bu.i. data to the extent that any opinion i. 
based thereon. Cf. E"idence Code §§ 814-821. The subdivisions 
do not require that the specified data he ""t forth if the witness' 
opinion h not based t.here-on even though ~uch data may have 
been compiled or ascertained by the witne~s. For example. if an 
appraiser cloc;s not s.upport his opinion as to value by refcrenc(' to 
reproduction cosi:s or a capitaliza.tion of hieome, the information 
specified by paragraph, (6) and (7) of >ubdivi,i,m (b) nC<'.d not 
be given in his statement or apprais.all'cport. Also, the supporl
ing data required b)' subdivision (b) commonly will pertain to 
the witness' opinion .as to value. and tli.c :Hlme <lata will be con~ 
sidercd by the witnesH. to support his opinion as to damage;:.; and 

benefits, In this ease, the statement or appraisal report 
may simply recite that the opinion as to damages or bene
fit. is supported by the same data as the opinion as to value. 
The required information. however, may not be identical with re
spect to all opinions of the witness, ~'or example, the witness' 
opinion a. to the "highest and best use" of the remainder of a 
larger parcel may not be the same use he contemplated in fonn
ing his opinion as to the value of the portion being taken. In 
Buch a case, subdivision (b) requires that the item of supportillg 
data be stated separately with respect to each opinion of tbe 
witneSs. 

SubdtvisWn (d). Subdivisi'on (d) require. that each valua
tion statement give the name, address and profession of any per
son who will not be called as a witness but upon whose opinion 
the testimony of the valuation witnes. will be hased in whole or 
substantial part. For example, a real estate appraiser's opinion 
as to an element of severance damages will often be baaed on the 
opinion or estimate of an engineer or contractor as to the costs 
of repairs, fencing, or the like. The additional information is 
needed hy the adverse party noi only for the general purpose of 
properly preparing for trial hut also to enable him to utilize his 
right IInder Section 804 of the Evidence Code to call the other 
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expert and examine him as if under cross~examiDatioD concerning 
hi. opinion. The subdivision also requires a statement of the 
.ubject matter of the snpporting opinion. As to this require-
ment. and the parallel reqnirement nnder Section ,see the [l260.930J 
CDIII1>Ie1It to Section [1260 .. 930 J. 

SdliviBion <e). Subdivision <e) requires that each valua
tion statement include a recitation, signed by the witnes., that he 
has read the .ta tement and that it accuratel y reflects hi. opi n
ions and informations. The purpose of the requiremen\ is to 
guard against misinterpretation or mi •• ta!.enlent of Ihe witness' 
opinions or supporting data in preparation of the statement. 

Subdivision (f). Ordinarily an appraisal report prepared by 
an expert witness will contain all of the information reqnired by 
subdivisions (b), (e), and (d) to be set forth for 8uch witnes .. 
To Ibe extent that Ibe report does 50, this subdivision permits use 
of the report in lieu of a statement of valuation data for such 
witness ... 
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§ 1260.930. List of expert witnesses; contents 

1260.93~ 

( The list of expert witnesses shall include the name, business or 
residence address, and business, occupation, or profession of each per
son intended to be called as an expert witness by the party and a state
ment as to the subject matter to which his testimony relates. 

COIIIIIIent. Section 1260.930 reenacts without change former Section 

1272.03 of the Code of Civil Procedure. The following legislative C(lll

mittee comment adqpted in conjunction with Section 1272.03, indicates the 

purpose and effect of this section: 

~26o. ~ Section t requires the list of expert witnesses to in-
clude all Iwr,ons to be ealled a. ~xperts. The list therefore must 
include not only the valuation experts for whom ststements of 
valuation data or appraisal reports arc required by Section [1260.920] 

but also any experts who will testify concerning otber matters 
that rna), be presented to the trier nf fact to facilitste under
stsnding and weighinS' of the valuation testimony. See Evidence 
Code §§ S13(b), 814. For example, in a case involving a partial 
taking, if a party intends to present expert testimony conc.erning 
the character of the improvement to be constructed by tbe plain
tiff (see Evidence Code § SIS(b)), the proposed witness must be 
listed. Similarly, a party is required to list a structural engineer 
who is to testify concerning the structural soundness of an exist
inS' building or a geologist who i. to testify concerning tbe exist
ence of valuable minerals on the property. 

In addition to naming each proposed expert witness, tbe Jist 
must give his addrcs.s. indicate his profession or calling, and 
identify the subject matter of his testimony. For example, the 
Bubject matter may be if;1entified .as "'valuation testimony," 
"character of proposed impro\"emcnt," ul:lh'uctural soundness of 
builciing on subkct property," "existence of oil on ftubject proper
ty," and the like. This furthCl" information is neces:::k1.ry to ap
prise the adver~ party of the range and general nature of the 
expert testimony to be presented at the trial. Unlike Section 

[1260.920]. this section does not require that the particulars' of the 
expert opinion be .tated or that the supporting factual data be 
set forth. 
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§ 1260.9lIO. Notice to persons upon whom list and statements served of 
additional witnesses or data; form 

G l26O.~O.> . 
(a) A party who is required to exchange lists of expert witnesses 

and statements of valuatron data shall diligently give notice to the 
parties upon whom his Jist and statements were served if. after service 
of his list and statements, he: 

(1) Determines to call an expert witness not included in his list 
of expert witnesses to testl fy on direct examination during his case in 
chief; 

(2) Determines to have a witness called by him testify on direct 
examination during his case in chief to any opinion or data required to 
be listed in the statement of valuation data for that witness but which 
was not so listed; or 

(3) Discovers any data required to be listed in a statement of val
uation data but which was not so listed. 

(b) The notice required by subdivision (a) shall include the in
formation specified in Sections and and shall be in 
writing: but such notice is not required to be in writing if it is given 
after the commencement of the trial. 

Comment. Section 1260.940 reenacts without substantive change former 

Section 1272.04 of the Code of Civil Procedure. The follCllling legislative 

committee comment adopted in conjunction with Section 1272.04 indicates the 

purpose and effect of this section: 

Section .requircs that a patty promptly advio" the 
other party if hI.! inh')lds to call an exp(·rt witness required to be 
but not included in his list of expert witnesses or to have a wit
ness called by him to It'stif), to an opinion 01· data required to be 
but not Usted in a statement of valuatjon data. Compliance with 
the section does Dot, however1 in.sure that the pa.rty wiH be p~!r
mUted to call the wjtne~s or have .a wit:H':-'::i tc:-;tify as to the 
opinion or data. See Section [1260.960J. 
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§ 1260.950. Limitations uwon calling witnesses and testtmogy by witnesses 

----

1260 • 950 ::> 
(ExcePt as provided in Section !"'-,-u-p-o-n-, o-b-j-e-ct-i-on-o-r-a-n-y-pa-r----@"" 260.960) 

1)' who has served his list of expert witnesses and statements of valua-
tion data in compliance with Section \..' _...:-________ -,~n26Q:Q1n) 

(a) No party require'd to serve a list of expert witnesses may call ~ 
an expert witness to testify on direct examinatiDn during the case in 
chief of the party calling him unless the information required by Sec-

'f--"'ti;':'o~n;:"-' for such witness, is included in the list served by the party 
who calls the witness. 

(bl No party required to serve statements of valuation data may 
call a witness to testify on direct examination during the case in chief 
of the party calling him to his opinion of the value of the property 
described in the demand or cross·demand or the amount of the dam
age or benefit, if any, to the remainder of the larger parcel from which 
such property is taken unless a statement of valuation data for the 
witness was served by the party who calls the witness. 

(el No witness called by any party required to serve statements 
of valuation data may testify on direct examination during the case 
in chief of the party who called him to any opinion or data required to 
be listed in the statement of valuation data for such witness unless 
such opinion or data is listed in the statement served, except that tes
timony that is merely an explanation or elaboration of data so listed is 
not inadmissible under this section. 

Comment. Section 1260.950 reenacts without substantive cbaDge f'ormer 

Section 1272.05 of the Code of Civil Procedure. The following legislative 

committee cOlllDent adopted in conjunction with Section 1272.05 indicates the 

purpose and effect of this section: 

Section providc.s a sanction cai~ulatcd to il\5Ure that 
the parties make a good faith exchange of list8 of expert witness
es and c8scntinl valuation data. For applications of the same 
sanction to other required pretrial disclosure.!:. ... see Code 'of Civil 
Procedure Sectioll" 454 (copies of account") and 20:12 (phy
sicians' st.atements). Although the fUl'ni::;hing of a Est of expert 
witnesses and statc-mcnts of valuation {lata iJoi analogous to rc
sp{)nding to interrogatories or a rcqu('st for a1lmissiollS, the con
sequences sp(~dticd by Code of Civil PJ·ot.'l'durc Section 20:14 for 
iailllrc or refu~a.l to m.akc discoVC1-Y lH'(' 110t made ~1PJlllcablc to a 
failure to comply with the requirements of thj~ , Exist.
ence of the sanction provided by Section ,_does not. of 

a;rtic~;J?; 
@260.95~ 
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course. 'prevent 1.lw.sc eOTl::Jcqucnce-s from attaching to a failure 
to make discovery when rcgu(ar di::lcovery techniques are invoked 
in the procccdil~g. 

Under eX:C'(T,tional cirtum5t;lllccS. the -court is authorizc(l tn 
permit the U!':ie of a '''''itncss or of valuation uata not included in 1260.960] 
the li~t or statt>nll'ots. S('(~ Section and the Comment to 
that section. • 

Section \ limits only the calling of a witness, or the 
pre.';entation of testimony. during the case in chief of the pal"ty 
calling the \vitncss or presenting the testimony. The Bcction 
does not preclude a. party from calling ~ witness in rebuttal or 
having" witne.s give rebuttnl testimony that i. otherwi,e proper. 
See San Francisco v. Tillman Estate Co., 205 Cal. 651, 272 Pac. 
585 (1928); State v. Loop, 127 CaJ.App.2d 786, 274 P.2d 885 
(1954). The section also does not preclude a party from bring· 
ing out additional data on redirect examination where it i. neees
snry to meet matters brought out on the cross-examination of his 
l .. dtncss. However, the court should take care to confine a party's 
rebuttnl case and hi. redirect examination of hi. witnesses to their 
purpose of meeting matter. brought out during the adverse 
party's case or cross-examination of his witnesses. A party L ~. 
should not be permitted to defeat the purpose of this \... by ~iC1::,; 
reserving witnessefl and valuation data for use in rebuttal where 
such witnesses co"uld and should have been used during the Cllse 
in chief and such valuation data presented during the direct 
examination. 

Application of the concept of "<"se in chief" to the presenta· 
tion of evidence by the plaintiff requires particular attention. 
A. the hurd en of proof on the issues of value and damages is 
upon the defendants (see San Francisco v. Tillman Estate Co., 
supra), those parties ordinarily arc permitted to present their 
CilSein chief first in the order of the trial. Therefore, the fol
lowing pre.entation hy the plaintiff may include evidence of two 
kind.; i. e., evidence comprising the case in chief of the pJaintift 
and evid<mce in rehuttal of evidence previously presented by the 
defendants. If the evidence offered in rebuttal is prop~r as such, 
this section does not prevent its presentation at that time. 
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§ 1260.960. Grounds for court authority to call witness or permit test1Jllony 
by witness 

1260.960. 

(a) The court may, upon such terms as may be just, permit a par
ty to call a witness, or parmit a witness called by a party to testify 
to an opinion or data on direct examination, during the party's case in 
chief where such witness, opinion, or data Is required to be, but is not, 
included in such party's list of expert witnesses or statements of val
uation data if the court finds that such party has made a good faith 
effort to comply with Sections L...._ _ inclusive that he 
has complied with Seclion and that, by the date of the service 

(1) Would not in the exercise of reasonable diligence have deter
mined to call such witness or discovered or listed such opinion or data; 
or 

(2) Failed to determine to call such witness or to discover or Jist 
such opinion or data through mistake, inadvertence, surprise, or excus
able neglect. 

(b) In making a determination under this section, the court shall 
take into account the extent to which the opposing party has relied 
upon the list of expert witnesses and statements of valuation data and 
will be prejudiced if the witness is called or the testimony concerning 
such opinion or data is given. 

Comment. Section 1260.960 reenacts without substantive change former 

Section 1272,06 of the Code of Civil Procedure. The follOWing legislative 

committee comment adopted in cOnj~tion with Section 1272.06 indicates the 

purpose and effect of this section: 

Section I allow. the court to permit a party who has 
made a good faith effort to comply with Sections [1260.910-1260.9401 
to call n witness or use valuation data that was not included in 
his list of expert witnesses or statements of valuation data. The 
standards Bet oLlt in the section are sjmilar to those a.pplied under 
Code of Civil Procedm'c Section 657 (for granting a new trial 
upon newly discovered evidence) and under Code of Civil Pro~ 
eedurc Section 4'/3 (for relieving a party from default). The 
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court should apply the same standards in making determination::!. 
under this .~ction. The consideration listed in subdi"ision (b) is 
important but is not netessarily the only consideration to be 
taken into account in making determinations under this section. 

The court, in permitting a party to call a witne:.s or use 
valuation data under thi.s scdion, may impose such limitations 
and conditioll~ as the court dQtermincs to be just under the cir~ 
cumstances of the particular caae. 

-11-
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( This fi does not apply in any eminent domain proceeding in 
any county aving a population in excess of 4,000,000 in which a pre
trial conference is held. • 

(b) The superior court in any county ma;y prcwlde by 

court rule a procedure far tile exchange of valuation data 

which shall be used in lieu of tile procedure prcwided by 

this article if the Judicial Council finds tbat such pro- . 

cedure serves tile same purpose and is an adequate substitute 

for the procedure prcwided by this article. 

Comment. SUbdivision (a) of Section 1260.970 reenacts without substantive 

change former Section 1272.06. Subdivision (b) extends the policy behind 

former Section l272.07 to all counties in the state. This general policy is 

explained in the following legislative cammittee camnent adopted in conJunc-

tion with Section 1272.07: 

Section _.\ makes this inolp licable in an emi-
nent domain proceeding in Los Angeles County if a pretrjal con~ 
ferenee is held in the proceeding. In that county, the volume of 
eminent domain cases has requjred ere-at jon of a special depart-
ment for the dispo8ition of various mattei's before trial in such 
cases. That volume and experience with the special department 
have also giveD rise to special procedures that are not followed 
and are not available in nn'y other county. Among these prOM 
cl!dures i~ a well estabU::.hcd system for disclosing valuation data 
under judicial supervision. This sY.:iItem and other proccdure:i 
before trial are provided for by a IJolicy memorandum. See 
Policy Memorandum, Eminent Domain (lnc1udiJlg Inverse ConM 
dC'mnation), Superio,' Court, County of Los Angeles (dated June 
15. 1966; effective July 1. 1D66); :lIcCoy, Pretrial in Eminent 
Domain Actions, 38 L.A. Bar Bull. 439 (1963), reprinted in 1 
Modern Practice ComnlClltator 514 (1961). Under the memo. 
randum, an initinl pretrial order requh'cs that aU appraisal l'{'~ 
ports be furni.h,·d to the court at the time of a final pretrial con-
ference. At the final conference the reports are exchanged 

-g&-
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amOfJg the parties if the court deh-rmincs the rC'pol't.." to be "com~ 
parable' and an ('xchangc to be appropriate in the particular 
('usc. Valuation ollinions and data that arc not discloset1 under 
this procedure may not be introduced at the tdal. The power of 
that court to require .'iuch an exchange in conn('-ction with pre
trial ronfel"l~nces \ .... ,ni-l recognized in Swartzman v. Superior Court, 
231 CaJ.App.2d 195, 20~204. 41 Cal.Rptr. 721, 726 to:':728~~(~19~6~4~):... -rc.:::=::::-: 

Accordingly, Section ' makes this ... ,and the [article 1 
simplified procedure it provides, ;llapplical,le in Lo. Angeles 
proceedings in which one or more pretrial conferences are held. 
In such proceedings, the procedure for exchange information 
provided by this." . would be superfluous. III case. in which 

~~~::':'/-:----1n~o~c~on;;:r.fe~.r~c~n~c;;e~i~s:ihf'ld, however. the procedure Tlrovidcd by thiK 
[article 1 should be 3"ailable to the parties. The exclusion there

fore i. limited (0 •• ses in which a pretrial conference is held. 
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§ 1260.980. Use of discovery procedures 

article 

1260.980.:.) ~ 
( article 

. The procedure provided in tbis . does not prevent the usc 
of discovery procedures or limit the matters that are discoverable in 
eminent domain proccpding!. Neither the existence of the procedure 
provided y t IS , nor the fact the t it has or has not been In· 
voked by a party to the proceeding, affects the time for completion of 
discovery in the proceeding. 

Comment. Section 1260.980 reenacts witbout substantive change former 

Section 1212.08 of the Code of Civil Procedure. The following legiSlative 

cOlDlll1ttee cOllllllent adopted in conjunction witb Section :1272.06 indicates the 

purpose and effect of this section: 

ftaz:t1CJ:ej\ This r has 110 effect an the Use of discovery pro. 
~ cedures, on the matter:;;: that may be discovered. Gl' on the time for 

completion of cli'co\"e,·y. It Rhould be 110ted. however, that a 
party may be entitled to a protective order if no good cause is 
shown for the takil.g of Ii deposition of ruB expert prior to the 
exchange of nduaUol! .data. See Sw:t.rtzman v. Su.pt"'riol' Court, 
231 Cal.App.2tl19~, H Cal.Rptr. 721 (19£4). 

-'10 -
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§ 1260.990. Admissibility of evidence 

1260 .990.-, 

(Nothing in this makes admissible allY ('vidence that is not 
ot erwlSC admissible 01' permits a witness 10 basc an opinion On any 
matter that is not a proper bftsis for such an opinion. 

COIIIIIIent. Section 1260.990 reenacts without substantive change 

former Section 1272.09 of tb.e Code of Civil Procedure. The fol1011ing 

legislative committee cOllllllent adopted in conjunction with Section 

1272.06 indicates tb.e purpose and effect of tb.is section: 

The aclmi.~sion of evidenc.e in eminent domain proceedings is 
governed by Evidence Code Sections 810 to 822 and otber pro
"i_ions of the Eyjdcllce Cede. The ""change of information pur
suant to this has no effect on the rules set out in tll. 

vidence C e. 
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Article 10. TrW Practice 

§ 1261.010. Trial preference 

1261.010. Proceedings under this chapter shall take precedence over 

all other civil actions in the matter of setting the same for hearing or 

trial in order that such proceedings shall be quickly heard and deter

mined. 

Comment. Section 1261.010 reenacts the substance of former Section 

1264 of the Code of Civil Procedure. 

-92-
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§ 1261.020. Bifurcation of preliminary issues 

1261.020. The court in its discretion may, upon motion of either party 

or upon its own motion, at any time prior to the date set for trial of the 

issue of compensation, order the prior separate trial of severable nanjury 

issues related to compensation. 

Ccmment. Section 1261.020 makes clear that the court has authority to 

aever nonjury issues related to compensation for trial prior to the trial of 

compensation. Under prior law, the court was authorized generally to sever 

such issues for trial although not expliCitly in an eminent domain proceed-

ing. See ·Section· 1048(b)(authority of court to sever issues); City of 

Los Angeles v. City of Huntington Park, 32 Cal. App.2d 253, 89 P.2d 702 

(1939 )(Section 1048 applicable to eminent dca1in). See also Sections 

597-598 (motion for bifurcated trial); County of San Mateo v. Bartole, 

J.84 Cal. App.2d 422, 7 Cal. Rptr. 569 (1960)(separate trial on public use 

issue--compare Section 1260 .810) • Cf. ENid. Code § 320 (authority of court to 

control order of proof) and Cal. COlist., Art. I, § 14 (just compensation a 

jury issue). 

The purpose of Section 1261.020 is to provide an expeditious means to 

determine preliminary and foundational issues in the eminent domain proceed

ing. An order for severance will most likely come following the determina

tion of any right to take issues but must be timely made. 

-93-
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Examples of types of issues that ~ be tried in advance of compensa

tion are whether there is a severance of property involved· 10 the proposed 

take, whether there exists a substantial impairment of access, and other 

matters subject to a court determination before the basiC issue of compensa

tion is submitted to the Jury. £!.:. Vallejo etc. R.R. v. Reed Orchard Co., 

169 Cal. 545, 541 P. 238 (1913). 

-94-
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1261.030. The court shall hear and determine all issues bifurcated 

pursuant to Section 1261.020 and make any order necessary to effectuate 

such determinations. An appeal may not be taken from such order. 

Comment. Issues bifurcated pursuant to Section 1261.020 are to be 

resolved by court hearing and determination. Only just cOlllPensation is a 

matter for jury determination. See Cal. Const., Art. I, § 14. See also 

Vallejo etc. R.R. v. Reed Orchard Co., 169 Cal. 545, 547 P. 238 (1913); 

City of Oakland v. Pacific Coast Lumber etc. Co., 171 Cal. 392, 153 P. 705 

(1915) . 

Any court order or determination of a bifurcated issue is interlocutory 

0Dly and, hence, is nat appealable. See Section 904.1. The deci-

Sion of the court on the preliminary issues governs the trial of the just 

compensation issue and merges with the issue for the purpose of judemelit and 

any necessary appeals. In some circumstances, it may be possible for the 

litigants to obtain speedy review of preliminary issues by stipulating to a 

judgment based on their determination and then prosecuting an appeal. See, 

~ PeORle v. ]§nbar, Inc., 253 Cal. App.2d 870, 62 Cal. Rptr. 320 (1967); 

PeOR1e v. ValleJos, 251 Cal. App.2d 414, 59 Cal. Rptr. 450 (1967). 
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1261.040. (a) If more than one person has commenced an eminent danain 

proceeding to acquire the same property, the court, upon its own motion or 

upon motion of any party, shall consolidate the proceedings. 

(b) In such consolidated proceedings, the court shall first determine 

whether the purposes for which the property is sought are compatible within 

the meaning of Article 6 (commencing with Section 1240.510) of Chapter 4 of 

this title. If the court determines that the purposes are compe.tible, it 

shall permit the proceeding to continue with the plaintiffs acting jointly. 

The court shall apportion the obligation to p8¥ any award in the proceeding 

in proportion to the use, d8lJl!l8e, and benefits engendered by each plaintiff. 

(c) If the court determines pursuant to subdivision (b) that the 

purposes are not all compatible, it shall further determine which of the 

purposes is most necessary within the meaning of Article 7 (cQlllllencing with 

Section 1240.610) of Chapter 4 of this title. The court shall permit the 

plaintiff alleging the most necessary purpose, along with any other plaintiffs 

alleging compatible purposes under subdivision (b), to cootinue the proceed

ing. The court shall dismiss the proceeding as to the other plaintiffs. 

Such dismissal shall be treated as a partial dismissal for the purpose of 

assessing costs and damages pursuant to Sections 1261.240 and 1261.250. 

Comment. Section 1261.040 provides the basic procedure for "interventioo" 

by plaintiffs. £!.:. Lake Merced Water Co. v. Cowle., 31 Cal. 215 (1866) 
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(condemnor seeking to acquire same property in another proceeding may 

intervene) . Rather than direct intervention by one person in the proceeding 

of another, however, Section 1261.040 provides for consolidation of the disparate 

proceedings. £!.:. Section 1048. 

Subdivision (a). Subdivision (a) specifies the basic rule that consoli

dation is the proper procedure where there are two or more actions pending to 

acquire the same property. A person who seeks to acquire the property, 

whether or not he has filed a complaint, may not intervene directly in the 

other proceeding. Compare Section 1260.430 (defendant intervenors). Likewise, 

a defendant who has had several complaints filed against him ~ not demur 

on the basis that there is another proceeding pending but may move to 

consolidate. Compare Section 1.260.630 (grounds for demurrer). A motion to 

consolidate ~ be made at any time prior to entry of final judgment. 

Where the proceedings to acquire the property have been commenced in 

different jurisdictions (for example, because the property straddles a 

county line (Section 1260.320», there must first be a change of vehueA Sec

tion 1260.340) before the. proceedings may be consolidated- by one court. 

SubdiVision (b). The test for whether purposes are compatible is 

whether they would unreasonably interfere with or impair such uses as ~ 

reasonably be anticipated for each. See Section 12-40.510. 

Subdivision (c). For costs and damages on dismissal, see Sections 1.a6;l.240 

and 1261.250. -97-
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Expert witnesses; limitations 

~ 
'(a) :r-.:otwithstanding any other provision of law, only two ex

perts shall !Jc permitted to testify for any party as to ('uch pmcei in 
an eminent d"main pro~'C'Crling; but for good cause shown, the court 
may permit one or more additional experts to testify for any party. 
II one or more experts m~ reh-ru.lal'ly C'mploYL'd and paid as such by 
the plaintiff, at j('as.t one of the expc11s who is called (IS n witn(~s hy 
the plaintiff may be such an employ"". 

(b) Nothinc; in this sl'ction shall L>(' ("onst n: 'd as lim iting the 
number of witnt'sst\S, other than e:q)("rfs, whldl a party may cull in 
such proceeding, induding a pel'son who is qualified to It'stify pursu
ant to paragraph (2) of subdivision (a) of Section 813 of the Evidence 
Code. 

(c) As used in this section, "expert" means a person who is quali
fied to testify pursuant to pamgraph (1) of subdivision (a) of Section 
813 of the Evidence Code. 

Comment. Section 1261.050 1s identical to former Section 1261 of the 

Code of Civil Procedure. 
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§ 1261.060. Compensation or fee for appraisers, referees, cOlllllliss1oners, 
and other such persons 

1261.060 . ./ 

( In any ad i(Jtl 01" fH'occedin,;; for the purpose of {'onoem ning- pt"OP
erty whel'e the ('ourt may appoint apprai~(,l'S, rf'ferces, coHllni.lo:Sion .. 
ers, or other persons fOidthc purpose or determining the value of such 
Pl'oPf'rty and fixing the compensation thereof, and may fix their fees 
or compensation, the court may set such fees or comp<'nsation in an 
amount as determined by the ,~urt to be reasonable, but such fees 
shall not exe<X'd similar fees for similar s<;,rviccs in the community 
where ~uch services arc rendered. 

COlIIIIIent. Section 1261.060 is identical to former Section 1266.2 of 

the Code of Civil Procedure. 
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1261.070. The defendant shall present his evidence on the issue of 

compensation first and shall commence and conclude the argument. 

Comment. Section 1261.070 reenacts the substance of former Section 

1256.1 of the Code of Civil Procedure and also makes clear that the defendant 

must present his evidence on the issue of compensation first. 

-100-
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Article 11. Posttrial proceedings 

§ 1261.110. " Judgment" defined 

1261.110. As used in this title, the term "judgment" means the judg

ment determining the right to take and fixing the amount of compensation to 

be paid by the plaintiff [and the terms and conditions for the performance 

of any work deemed to be a part of the acquisition cost of the property 

taken] • 

COllDIIent. Section 1261.110 reeDS cts the substance of the first seDtenee 

of former Section 1264.7 of the COde of Civil Procedure. [The material in 

brackets serves as a reminder that appropriate provisions must be included 

to deal with the situation where the condemnor is to perform work in lieu 

of payment with money.] 
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1261.120. The judgment rendered in an eminent domain proceeding is 

binding upon all persons over wham the court has acquired personal 

jurisdiction and upon their successors in interest having actual or 

constructIve notice of the proceeding. 

Comment. Section 1261.120 makes clear that sn eminent domain proceeding 

is basically a proceeding quasi in rem, affecting the interests of named 

persons in specified property. Section 1261.120 supersedes the final sentence 

of former Code of Civil Procedure Section 1245.3. 

The court in an eminent domain proceeding obtains subject matter 

jurisdiction over the property by the filing of a complaint in the proper county. 

See Sections 1200.320 and·.-12W.710 and "Comments thereto. However, it rn8:1:1 

adjudicate the rights and interests of persons in that property only if the 

persons are brought before the court. See,~, Dresser v. Superior Court, 

231 Cal. App.2d 68, 41 Cal. Rptr. 573 (1964). 

The court may acquire personal jurisdiction over the claimants to the 

property in several ways. The basic mode is service of process. In 

addition, a defendant or claimant to the property may confer jurisdiction 

by a general appearance or by waiver of jurisdictional defects as to himself. 

Harrington v. Superior Court, 194 Cal. 185, 228 P. 15 (1924); Bayle-Lacoste & 

Co. v. Superior Court, 46 Cal. App.2d 636, ll6 P.2d 458 (1941). See 
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Section 1260.430. A sucoessor in interest who is not served but who has actual 

or constructive notice_(~, a purchaser after the filing of lis pendens) 

may appear, but whether or not he does so is concluded by the judgment in 

the proceeding. £!::. Harrington v. Superior Court, supra. 

However, persons not named and served, and-who have no actual or Cal-

structive knowledge of the proceeding, are not bound by the judgment, and 

their interest in the property is not affected. See Section 1260.720; 

WilBon v. Beville, 47 Cal.2d 852, 306 P.2d 789 (1957). It should be noted, 

though, that "all persons unknown" may be named and served as defendants in the 

proceeding. Sections 1260.420 and 1260.520. Service by publication and 

posting in this case, where reasonably diligent inquiry fails to reveal 

the names or locations of persons c:J.aiming an interest in the property, 

satisfies due process requirements. See Section 1260.520 and Comment thereto. 

A judgment rendered against such defendants is binding upon them and thus 

has the force and effect of a judgment in rem. See Title etc. Restoration 

Co. v. Kerrigan, 150 Cal. 269, 88 P. 356 (1906),and former Code Civ. Proc. 

~ Sections 749-751 (quiet title) and 751.01 et seq. 

(reestablishing destroyed land records). 

In case title acquired by the plaintiff in the proceeding is defective, 

the plaintiff may, of course, bring a subsequent Bction to rectify the defect. 

However, it is unnecessary. to specifically so provide. But cf. former Code 

eiv. Proc. § 1250. 



§ 1261.130. Payment of judgment 

EMINENT DOMAIN lAW § 1261.130 

Staff recommendation June 1973 

1261.130. (a) Not later than 30 days after the time for appeal from the 

Judgaent.has expired, or if an appeal is filed, after such appeal is finally 

determined, the plaintiff shall pay the full amount required by the judgaent. 

(b) payment shall be made by one, or more, of the following methods: 

(1) payment of money directly to the defendant (or his legal represen

tative). (Any amount which the defendant has previously withdrawn pursuant 

to (the provisions relating to possession prior to judgment) shall be credited 

as payment to the defendant.) 

(2) Deposit of money with the court for the defendant [or his legal 

representative). 

( 3) Filing with the court an approved bond or depositing money with the 

court to guarantee performance of any work required by the judgment.] 

Comment. Section 1261.130 supersedes former Section 1251 and a portion 

of former Section 1252 of the Code of Civil Procedure. Subdivision (a) makes 

clear when the plaintiff must pay the judgment. Former law required payment 

within 30 days after final judgment, ~, "when all possibility of direct 

attack [upon the judgment) by way of appeal, motion for a new trial, or 

motion to vacate the jud gment [had) been exhausted." See former Code Ci v. 

Proc. §§ 1251, 1264.7. Subdivision (a) is substantially the same except 

it eliminates the references to a motion to vacate and motion for a new 

trial. The latter is unnecessary because the time limits for an appeal 

eclipse those for a new trial. The former is undesirable because of the 

lack of any certainty as to when such motion might be made. See generally 
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EMINENT DOMAIN LAW § 1261.130 

staff recommendation June 1973 

5 B. Witkin, California Procedure Attack on Judgment in Trial Court §§ 179-

198 at '3749-'3770 (2d ed. 1971). Former Section 1251 also extended the 30-

day time by one year where necessary to permit bonds to be issued and sold. 

This extension has been eliminated. The defendant is entitled to be paid 

within the time limits stated in Section 1261.130, and the plaintiff should 

be required to meet such schedule. 

Subdivision (b) merely specifies the manner in which payment may be 

made. In some cases, it can be done directly; in others, an order appor

tioning the award to multiple defendarU will not have been made, and the 

plaintiff will simply pay the money into court. [In a few instances, the 

judgment will require the performance of certain work as a part of the cost 

of acquisition. In such circumstances, the plaintiff is required to file 

a bond or make a deposit guaranteeing the performance of such work. COmpare 

former Code Civ. Proc. § 1251. J 
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§ 1261.140. Order of condemnation 

EMINENT DOMAIN lAW § 1261.140 

staff recommendation June 1973 

1261.140. (a) upon satisfactory proof to the court that payment has 

been made in the manner provided by Section 1261.140, the court shall make 

an order of condemnation which shall describe the property taken and identi

fy the judgment authorizing the taking. [If the plaintiff has not previously 

taken possession, the order shall state the date upon which possession may be 

taken.) 

(b) The plaintiff shall promptly record a certified copy of the order 

in the office of the recorder of the county in which the property is located, 

and title to such property shall vest in the plaintiff upon the date of such 

recordation. 

Comment. Section 1261.140 supersedes former Section 1253 of the Code 

of Civil Procedure. 
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EMINENT DOMAIN IAW § 1261.210 

staff recommendation June 1973 

Article 12. Dismissal 

§ 1261.210. Grounds for dismissal.: abandonment 

1261.210. (a) The plaintiff may totally or partially abandon the pro

ceeding by serving on the defendant and filing in court a written notice of 

such abandoIllijent at any time after the filing of the complaint and before 

the expiration of the period within which the plaintiff is required to pay 

the judgment. 

(b) The court may, upon motion made within 30 days after the filing of 

such notice, set the abandonment aside if it determines that the position of 

the moving party has been substantially changed to his detriment in justi

fiable reliance upon the proceeding and such party cannot be restored to 

substantially the same position as if the proceeding had not been commenced. 

(c) Upon denial of a motion to set aside such abandonment, Dr upon 

expiration of the time for filing such a motion, if none is filed, the court 

shall, on motion of any party, enter judgment totally or partially dismissing 

the proceeding. 

Comment. Section 1261.210 is the same in substance as a portion of former 

Code of Civil Procedure Section 1255a. 

Subdivision (a) is substantively identical to the first sentence of 

subdivision (a) of former Section 1255a. 

Subdivision (b) is substantively identical to subdivision (b) of former 

Section 1255a. 
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EMINENT DOMAIN lAW § 1261.210 

staff recommendation June 1973 

Subdivision (c) is substantially the same as the first sentence of sub

division (c) of fonner Section 1255a. 

The right to abandonment and dismissal of a proceeding granted by this 

section is not subject to limitation by the other dismissal provisions of 

the Code of Civil Procedure. Thus, for example, the plaintiff may abandon 

the proceeding even though the defendant has filed a cross-complaint. 

Contrast Section 581. See People v. Buellton Dev. Co., 58 Cal. App.2d 178, 

136 P.2d 793 (1943). 
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EMINENT DOMAIN rAW § 1261.220 

Staff recommendation June 1913 

§ 1261.220. Grounds for dismissal: amended complaint 

1261.220. After amendment of a complaint, the court shall, upon motion 

of any party, dismiss the Original proceeding as to the superseded portion 

of the complaint. 

Comment. Section 1261.220 is new. The plaintiff in an eminent domain 

proceeding may amend the complaint just as in any other civil action. See 

Section 1261.110; Kern County Union High School Dist. v. McDonald, 180 Cal. 

1, 119 P. 180 (1919); Yolo water etc. eo. v. Edmands, 50 Cal. App. 444, 195 

P. 463 (1920); see also Sections 432, 412, 413, l261.830. 

Upon amendment of the complaint, either party may move to dismiss the 

superseded portion of the originsl proceeding. See County of Kern v. Galatas, 

200 Cal. App.2d 353, 19 Cal. Rptr. 348 (1962); .::!:. County of Los Angeles v. 

Hale, 165 Cal. App.2d 22, 331 P.2d 166 (1958). Under section 1261.220, the 

court must enter an order of dismissal. 

A dismissal entitles the defendant to his recoverable costs and disburse

ments pursuant to Section 1261.240; however, such recovery is limited to 

those costs and disbursements that are attributable only to the superseded 

portion of the complaint. See subdivision (d) of Section 1261.240 and Comment 

thereto. 
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EMINENT DOMAIN LAW § 1261.230 

staff recommendation June 1973 

§ 1261.230. Grounds for dismissal: failure to payor deposit award 

1261.230. If the plaintiff fails to payor deposit the sum·of money 

assessed in the eminent domain proceeding within the time specified in 

Section 1261.130, the court shall, upon motion of 

the defendant, enter judgment dismissing the proceeding, provided: 

(a) The defendant has filed in court and served upon the plaintiff, 

Qy registered or certified mail, a written notice of the plaintiff's 

failure; and 

(b) !!be plaintiff has failed for 20 days after such service to 

payor deposit the money. 

Comment. Section 1261.230 specifies the procedures by which the defendant 

in an eminent domain proceeding may have the proceeding dismissed upon 

plaintiff's failure to pay. This section supersedes a portion of the second 

sentence of former Code of Civil Procedure Section 1252 providing that the 

court may "set aside and annul the entire proceedings." 

Section 1261.230 dispenses with the option formerly fOuRd in the first part 

of the second sentence of Code of Civil Procedure Section 1252 and the second 

sentence of subdivision (a) of former Code of Civil Procedure Section 12558. 

Those provisions save the defendant the option either to enforce the judgment 

as best he might or to treat nonpayment as an implied abandoIllllent. See 

Southern Pub. Util. Dist. v. Silva, 47 Ca1.2d 163, 301 P.2d 841 (1956). 
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Staff recommendation June 1973 

Section .J,261.230 makes dismissal the sole remedy for failure to payor 

deposit within the time specified in Code of Civil Procedure Section 1.251. 

Section 1.261.230 continues the requirement that dismissal my occur after 20 days' 

notice to the plaintiff. This provision is included to protect the plaintiff 

in case of an inadvertent failure to pay the Judgment within the time 

specified. See,~, County of Los Angeles v. Bartlett, 223 cal. App.2d 

353, 36 Cal. aptr. 193 (1963). 
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EMINENT DOMAIN LAW § 1261.240 

Staff recommendation June 1973 

§ 1Z6l.240. Recoverable costs and disbursements 

1261.240. (a) When any eminent domain proceeding is totally or par

tial~ :iismissed for any reason, the court shall award the defendant 

his recoverable costs and disbursements. 

(b) Recoverable costs and disbursements may be claimed in and by 

a cost bill to be prepared, served, filed, and taxed aa in,~civil 

actions. If the Judsment is dismissed upon motion of the plaintiff, 

the cost bill shall be filed within 30 days after notice of entry of 

such judgment. 

(c) Except as provided in subdivision (d), recoverable costs and 

disbursements include: 

(1) All expenses reasonably and necessarily incurred in preparing 

for the condemnation trial, during trial, and in any subsequent judicial 

proceedings in the condemnation proceeding; and 

(2) Reasonable attorney' s'fees, appraisal fees, and fees for the 

services of other experts where such fees were reasonably and necessarily 

incurred to protect the defendant's interests in preparing for the con

demnation trial, and in any subsequent judicial proceedings in the con

demnation proceeding, whether such fees were incurred for services 

rendered before or after the filing of the complaint. 
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EMINENT DOMAIN lAW § 1261.240 

Staff reconunendation June 1973 . 

(d) In case of a partial dismissal or a dismissal pursuant to Sec

tion 1261.220,' recoverable costs and sisbursements include only those 

recoverable costs and disbursements, or portions thereof, that would not 

have been incurred had the property sought to be acquired following the 

dismissal been the property originally sought to be acquired. 

Comment. Section 1261.240 requires the plaintiff to reimburse UtIi 'dlt'enda'lt 

for all expenses reasonably and necessarily incurred in preparing for trial, 

during.,trial, and on appeal and retrial of the proceeding if it is dismissed 

for any reason. This section allows recovery of fees even though they were 

incurred before the filing of the complaint in the eminent domain proceeding. 

See La Mesa-Spring Valley School Dist. v. otsuka, 51 Ca1.2d 309, -369 P.2d 1, 

19 Cal. Rptr. 419 (l962)(attorney's fees); Port San w1s Harbor Dist. v. Port 

San ruis Transp: Co., 213 Cal. App.2d 689, 29 Cal. Rptr. 136 (19 )(eD81z:eer's feell)' 

Decoto School Dist. v. M. & S. Tile Co., 225 Cal. App.2d 310, 31 Cal. Rptr. 

225 (1964)(attorney's fees allowed under former Section 1255& for services 

in connection with an appeal). Section 1261.240 permits recovery of fees and 

expenses only if a complaint is filed and the proceeding is later dismissed. 

The subdivision has no application if the efforts or resolution of the plaintiff 

to acquire the property do not culminate in the filing of a complaint. 
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EMINENl' DOMAIN lAW § 1261.240 

Staff recommendation June·1973 

Subdivision (a). Subdivision (a) continues the rule previously found 

in former Code of Civil Procedure Section 1255a that the plaintiff must 

reimbUrse. the defendant when the plaintiff abandons. See former Section 

1255a and the Legislative Committee Comment thereto, printed in the Assembly 

Journal, March 20, 1968; see also subdivision (a) of former Government Code 

Section 7265.5. 

Subdivision (a) cod-i"fies the holding in County of Los Angeles v. Bartlett, 

223 Cal. App.2d 353, 36 Cal. Rptr. 193 (1963), that an implied abandonment 

bas the same conse'l.uences as an abandonment on motion of plaintiff with re

gard to reimbursement of expenses and fees. See also former Code of Civil 

Procedure Section 12554 (a)( second sentence) and Capistrano Union High School 

Dist. v. Capistrano Beach Acreage Co., 188 Cal. App.2d 612, 10 Cal. Rptr. 750 

(1961) • 

Subdivision (a) COdifies the holding of numerous cases that costs and 

disbursements are recoverable where plaintiff amends the complaint so that 

the nature of the property or property interest being taken is substantially 

changed, amounting to a "partial abandonment." See Metropolitan water Dist. 

v. Adams, 23 Cal.2d 770, 147 p.2d 6 (1944); People v. Superior Court, 47 Cal. 

App.2d 393, 118 P.2d 47 (1941); Yolo water :etc. Co. v. Edmands, 50 Cal. App. 

444, 196 P. 463 (1920). Under subdivision (aL however, costs and disburse

ments are recoverable whenever there is any amendment of the complaint, sub

ject to limitations prescribed in subdivision (d). 
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Staff recommendation June 1973 

Subdivision (a) continues the rule that the plaintiff must reimburse 

the defendant for elqlenses and fees when the right to take is defeated. See 

subdivision (a) of former Government Code Section 7265.5; see also federal 

Uniform Relocation Assistance and Real Property AcquiSition Policies Act of 

1970 (Public Law 91-646) § 304. In addition, where the proceeding is dismissed 

for lack of right to take pursuant to Section 1260.830, the costs must 

be awarded. 

Subdivision (a) provides that the plaintiff must pay fees and expenses 

if the action is dismissed pursuant to Code of Civil Procedure Section 583 

(dismissal for failure to prosecute action within ·certain time limits). This 

provision is new. Contrast Bell v. American States Water Service Co., 10 Cal. 

App.2d 604, 52 P.2d 503 (1935). 

SUbdivision (b). Subdivision (b) is the same in substance as the fourth 

and fifth sentences of former Code o~ Civil Procedure Section 1255B~c). 

Subdivision (c). Subdivision (c) is the same in substance as the second 

sentence of former Code of Civil Procedure Section l255a(c). 

See Legislative Committee Comment, Assembly Journal, March 20, 1968. 

SUbdivision (d). Subdivision (d) is the same in substance as the third 

sentence of former Code of Civil Procedure Section 1255a(c}. It codifies the 

concept of "partial abandonment" so as to cover those cases in which the 

nature of the property or property interest being taken is substantially 
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Staff recommendation June 1973 

changed by the condemnor after the proceeding is begun. See Metropolitan 

water Dist. v. Adams, 23 Cal.2d 770, 147 P.2d 6 (1955); People v. SUperior 

Court, 47 Cal. App.2d 393, 118 P.2d 47 (1941); Yolo water etc. Co. v. Edmands, 

50 Cal. App. 444, 196 P. 463 (1920). Recoverable costs and disbursements do 

not include any items that would have been incurred notwithstanding the 

"partial abandonment." County of Kern v. Galatas, 200 Cal. App.2d 353, 19 

Cal. Rptr. 348 (1962). See also Merced Irr. Dist. v. Woolstenhulme, 4 Cal.3d 

478, P.2d , Cal. Rptr. (1971); Pacific Tel. & Tel. Co. v. 

Monolith Portland Cement Co., 234 Cal. App.2d 352, 44 Cal. Rptr. 410 (1965). 
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§ 1261.250. Damages caused by possession 

EMI~DOMAIN LAW § 1261. 250 

staff recommendation June 1973 

1261.250. If, after the defendant moves from property sought to be 

condemned in compliance with an order of possession, the proceeding is 

dismissed with regard to the property for any reason, the court shall: 

(a) Order the plaintiff to deliver possession of the property to 

the persons entitled to it; and 

(b) Make such provision as shell be just for the payment of (1) 

damages arising out of the plaintiff's taking and use of the property 

and (2) damages for any loss or impairment of value suffered by the land 

and improvements. Such damages shell be measured from the time the 

plaintiff took possession of or the defendant moved from the property 

sought to be condemned in compliance with an order ot possession, which

cxe.;. J.a. -e<Wi:~. 

Comment. Section 1261.250 provides damages following dismissal where 

the plaintiff took possession of property prior to the dismissal. 

Subdivision (a). Subdivision (a) supersedes the final portion of the 

second sentence of former Code of Civil Procedure Section 1252. Whereas the 

prior provision required possession to be restored to the defendants when the 

plaintiff failed to deposit the award in a comemnation proceeding, subdivision 

(a) makes clear thet this rule applies as well where the proceeding is dis

missed, e.g., because of delay in trial, because the plaintiff abandons the 

proceeding, or because the right to take is.-defeated. 
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Subdivision (b). Sub~ivision (b) supersedes subdivisUm {d) of tormer 

Code of Civil ProceQ,ure Section 1255a. Whereas tbe prior provision required 

payment of damages when the pla1nt:l.t1" abandoGed or the right to tske was 

defeated, subdivision (b) makes clear that this rule applies as well where the 

proceeding 1sdism1ssed, e.g., because the plaintiff faile to prosecute or 

because the ~intiff fails to deposit the award in a condemnation proceeding. 
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Memorandum 73-51 
EXHIBIT II 

Southern California Edison Company 

IOWM I. WOOOIUI'I 
VlCf PRESIDENT ANO 

GEN EAAt. COUNS!L 

IOIIIT J. CAM ALI. 
A.SS/.STANT GENERAl COUNSEL 

Mr. John H. DeMoully 
Executive Secretary 

P_ O. BOX BOO 

2244 WALNUT GROVE AVENUE 

ROSEMEAD. CALI FORN IA 91770 

L.AW DEPARTMENT 

October 7, 1971 

California Law Revision CommisSion 
School of Law 
Stanford University 
Stanford, California 94305 

Re: Memorandum 71-68 
Study 36.80 - Condemnation 
(Procedural Aspects) 

Dear Mr. DeJ"loully: 

DAVIO N. eARRY. III L. CHRISTIAN HAUCK 
NORMAN E. C AoRROl..L. CHARL..ES R. KO'CHER 
JOHN R. BURY H. C. BEL.KNAP, .JR. 
H. CLINTON TINKER DAVIO E. HOL. ... ES 
WIL.L.IA"'" E. MARX DENNIS G. MONG£ 
H, 'ROBE.RT aARNEs THO""'AS E. T ASER 
TOM P. GII-FOy' .1AM.E5 •• TRECAFlT1N 
F. l..EONAF(p SISK HARRY yr ..... OUNG: 
JERRy .... BRODY O. LAURENCE twllNNJNG 

ASSISTANT COUNSEL 

These comments are directed towards the recommendation 
contained in the above memorandum for changing some of the present 
presumptions and burdens relating to the right to take issues in a 
condemnation action. More speclfically, they are directed toward 
a Staff recommendation that present law be changed so that in all 
cases where such issues may properly be raised, the condemnor shall 
have the burden of establishing the necessity for a proposed public 
use facility and the propriety of its location by "clear and con
vincing proof" (See proposed Section 2101 Evidentiary Burdens). 

The reason given by the Staff for the suggested change 
is a desire to accomplish some kind of uniformity. They suggest 
in this regard that present law has developed on an "ad hoc basis 
in a rather haphazard manner" and that "the reasons for the present 
rules are unclear." vlhile this observation may be true with respect 
to some of the rules, it is my judgment that it is not true as to 
others and that to change all rules for the sake of uniformity would 
be to overlook some very well reasoned decisions of the California 
courts. 

Falling into the latter category are those rules that 
have developed with respect to the so-called "compatibility of I 
location issues." In this area, present law is just the OPPQs4-~ -_. I· 
of the Staff recommendation; i. e., the defendant-property.'owner, . 
under present law, has the burden of prevailing on the bftSi-s-t'lf---tt - II.: 

clear and convincing evidence criterion. The California. ,.S.upreme 
Court in the case of City of Pasadena vs. Stimson, 91 Cah-2-3.s----- \:, •• 
(1891), explains the reason for this in this way: 
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"The state, or its agents in charge of a public 
use, must necessarily survey and locate the land to 
be taken, and are by statute expressly authorized to 
do so. (Code Ci v. Proc., sec. 1242). ExerCising, 
as they do, a public function under express statutory 
authority, it would seem that in this particular 
their acts should, in the absence of evidence to the 
contrary, be presumed correct and lawful. The 
selection of a particular route is committed in the 
first instance to the person in charge of the use, 
and unless there is something to show an abuse of 
the discretion, the propriety of his selection ought 
not to be questioned; for certainly it must be pre
sumed that the state or its agent has made the best" 
choice for the public, and if this occasions peculiar 
and unnecessary damage to the owners of the property 
affected, the proof of such damage should come from 
them. And we think that when an attempt is made to 
show that the location made is unnecessarily injuri
ous, the proof ought to be clear and convincing; for 
otherwise no location could ever be made. If the 
first selection made on behalf of the public could 
be set aside on slight or doubtful proof, a second 
selection would be set aside in the same manner, and 
so ad infinitum. The improvement could never be 
secured, because whatever location was proposed, it 
could be defeated by showing another just as good." 
(Emphasis added) 

The foregoing language or excerpts thereof have been 
quoted with approval in a myriad of subsequent California decisions 
on the subject. One of the latest which applied the criteria to a 
public utility condemnor is San Diego Gas & Electric Company vs. 
Lux Land Company, 194 Cal.App.2d 472 (1961). 

There are some very good practical reasons why this 
should remain the law. For example, those agencies faced with the 
problem of prevailing on an issue of location may not go into court 
in advance of the initiation of a large and sometimes very compli
cated right of way acquisition program to seek some sort of an ad
visory opinion about the propr~ety of the route they have selected. 
Rather, in most cases they must rely on their own judgment of the 
best route available. Substantial expenditurep in right of way 
acquisition, engineering and other costs must then be made in 
reliance on this judgment at a time prior to condemnation actions 
being filed and the courts finally being presented with the problem 
(initially filing a condemnation action against all pr'operty owners 

, 

i 
r 



Mr. John H. DeMoully 
October 7, 1971 
Page three 

along a given route and forcing them into early litigation hardly 
being a satisfactory alternative). Under such circumstances, it 
seems altogether proper and in the public interest for the property 
owner who wiShes to contest the location of the entire route to 
have the greater evidentiary burden. 

This is particularly true when it is considered that 
right of way acquisition programs by agencies exposed to this issue 
extend across county lines. There is no rule that indicates the 
judge in one county must follow the decision of another judge in 
a sister county. If a property owner can prevail on the basis of 
slight or doubtful proof in one county, he could do so in another 
county with the result possibly being an unconnected right of way 
and the cqmplete blockage of a much needed public improvement. 

One final point--I wonder if the Staff really realizes 
just what kind of a change they are suggesting when they suggest 
that a condemning agency should prevail on the basis of "clear and 
convincing evidence." The California Supreme Court in the early 
case of Sheehan vs. Sullivan, 126 Cal. 189 (1899), has interpreted 
clear and convincing evidence as being that kind of evidence that 
would be "sufficiently strong to command the unhesitating assent 
of every reasonable mind," To my knowledge, this interpretation 
remains the la\; of California today. It doesn t t take much famili
arity with the greater environmental issues of the day to realize 
that no matter what the equities may be weighing in favor of one 
location over another, it will never be possible to secure the 
unhesitating assent of "every reasonable mind." 

It is respectfully requested that these comments be 
given serious consideration and that if further clarification or 
amplification of the points made appears desirable that I and 
perhaps other representatives from other affected agencies be 
given the opportunity to appear at one of your meetings. 
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EXHIBIT III 

RESULTS OF CALIFORNIA LAW REVISION 
COMMISS ION" S FEBRUARY 1972 
QUESTIONNAIRE RE DISCOVERY 

December 1972 

In February the Law Revision Commission sent a question

naire on various aspects of c9ndemnation practice to attorneys, 

judges and appraisers on its mailing list. 

The answers to the questions regarding discovery (Questions 

17-26) by attorneys have been tabulated and are indicated below. 

For the purpose of categorizing the answers, the attorneys who 

authored them were divided into three clasifications: those 

representing condemnors, those representing condemnees, and 

those who represent both sides. Regarding the latter classifi

cation,if, for example, an attorney stated that more than 50~ 

of his condemnation practice involved representing congemnors 

while less than 5~ is for condemnees, his answer would be 

placed in the category of a condemnor attorney rather than 

both, because the'mass of his practice is for one side. The 

authors of the answers are not indicated except in one instance, 

the Legal Divis10n of California Department of Public Works, 

first, because :Lts respon'se is a joint reply for 111 trial 

attorneys, and second, because of the volume of cases in which 

it is involved. 

- 1 -



General Analysis 

The replies to the questions on discovery contain no 

startling revelations. Most attorneys recognize that it is use-
.' 

ful (Question 22), but they also note that often appraisal data 

and opinions are not finalized until very near the trial date. 

For this reason and because much of the data necessary for the 

appraisal is equally available to both parties in the market, 

discovery devices should be ke~edto the approaches to value and 

severance damage employed by the appraiser, as well as informa

tion that is exclusively in the hands of the other party. 

Those who have experience with ·the Los Angeles County pro

cedure (Question 17) generally gave it a favorable rating. But 

some criticized the procedure in two areas: it is a nuisance in 
'. 

smaller cases, and it puts a burden on the property owner. 

Further, some attorneys supplement the procedure by interroga

. tories and depositions. 

The discovery devices of interrogatories and statutory 

exchange (Questions 18 and 20) are the most often used, while 

depositions (Question 19) are employed to a lesser extent. 

The point of greatest concern was raised by Question 21, 

regarding excluding testimony sought to be elicited by the 

,opposing party at trial but which was not made known through 

discovery. Many noted courts are reluctant to exclude such 

testimony; and the State Division of Highways attorneys felt 

that those courts with a,stricter approach apply it just to 

condemnors. Although 'it was not stated by any of the parties 
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responding to the questionnaire, this judicial reluctance to 

exclude reinforces the practice of delaying finalization of the 

appraisal until time of trial. 

There is a great deal of suspicLon that the other side is 

hiding information or not willing to exchange data on an equal 

basis. The fear of inequality of exchange was particularly 

noted as a deficiency in the statutory exchange procedure of 

CCP 551272.01-1272.09 (Question 26); it was advised that the 

exchange should be policed by the court. 

The responses did not recommend any over~aul of the dis

covery procedures in eminent domain. Perhaps, this was a 

product of the manner in which the questions were framed; only 

Question 26 regarding statutory exchange asked specifically 

about deficiencies, although Question 22 inquiring about the 

general usefulness of discovery in eminent domain called for 

comment by those responding. 

There may be other reasons, however. Since condemnation is 

a specialty field in the law, it is not unusual to find a certain 

rapport between condemnor attorneys (especially those with the 

larger public agenc·ies) and their counterparts who have the . 

lion's share of the condemnee cases in a particular area. These 

attorneys see each other often; and in many instances the 

private practitioner was Once employed by the agency. such as 

the Division of Highways. This rapport can lead to informal 

discovery sessions. Those who are not members of the "club" 

must struggle with discovery tools. 

Related to the above is the condemnor's practice of 
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converting negotiations between counsel into a discovery session. 

By adopting the posture of "show me why our figure is wrong" or 

"if we overlooked anything, we'll certainly re-evaluate our 

offer," the condemnee is pushed int_o revealing some of its 

strengths. If there is genuine response by the agency or it has 

the reputation of honestly re-evaluati~g its position, the pros

pect of settlement will begin to outweigh strategy of trial 

preparation. 

The responses indicate that the condemnee is more inclined 

to discovery. Because the burden of going forward with its case 

at trial is upon the condemnee and ''negotiations'' can reveal the 

outline of the condemnee's case, the condemnor is frequently 

content to wait and see. If it initiates discovery, there is 

sure to be retaliation. But if it does not and the condemee's 

attorney knows there is no prospect of settlement, the latter 

may choose to piece together the condemnor's case from the offer 

and hold revelation of the property awner's case until trial. 

It appears that condemnation "club" attorneys have evolved 

a practical approach to discovery. There is a realization that 

it is not as beneficial as in other cases, where, for instance, 

eyewitness accounts of observable facts at the center of a 

dispute must be· secured and analyzed. If there is need for 

revision of discovery in eminent domain, those who deal with it 

only on a sometime basis and have the small cases probably have 

a better perspective. 

NORMAN E •. MATTEONI 
Consultant to Law Revision Commission 
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DISCOVERY AND EXCHANGE OF VALUATION DATA 

Los Angeles County Procedure 

17. Have you ever used the Los Angeles County exchange of 
appraisal information .procedure? 

Condemnor Attys Condemnee AttIs Attys for Both 

YES 3* 12 9 

NO 9 11 4 

If YES, did you also use any other discovery or exchange 
of valuation procedure? 

Condemnor Attys Condemnee Attys 

YES 1 6 

NO 2* 4 

If YES, what procedures did you use? 

Condemnor Attye: 

Attys -for Both 

4 

6 

1. Depositions and request for admissions of fact. 

Condemnee AttIs: 

1. Depositions. 

2. Occasionally depositions and also interrogatories. (2) 

3. Statutory exchange. 

Attys for Both: 

1. Interrogatories and depositions. 

2. On occasion. depositions and interrogatories. (2) 

3. Voluntary open appraisal book discussions with 
opposing counsel. 

* The reply of the Legal Division of California Department of 
Public Works, which is included here and noted in answers to 
subsequent questions, is a jOint reply on behalf of 111 trial 
attorneys. 
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What do you think of the Los Angeles County procedure? 

Condemnor Attys: 

1. I have read the procedure and find that it would be 
relatively beneficial in most situations. 

2. Very good. It is simple and effective. 

3. It is probably helpful in large cases, but a 
nuisance in small ones. 

4. The difficulty with the Los Angeles rule coupled with 
statutory exchange is that the total expense to 
attorneys and their clients, and to the public by 
way of extra judicial time expended, is much greater 
than if the parties were left to the selective 
application of traditional discovery methods to 
appropriate cases. This is true because statutory 
discovery under the Los Angeles system is applied 
in every case going to pretrial. Further, the 
value of the use of statutory discovery, even coupled 
with judicial administration, is very much less than 
the value of the use of the more probative traditional 
tools of discovery when measured against the yard
sticks of ascertainment of the truth leading to 
accurate verdicts on just compensation, or, in the 
alternative, realistic settlements. 

Traditional discovery by interrogatory and deposition 
takes very little judicial time when compared with 
statutory discovery administered through a pretrial 
judge. The latter system is based on the premise 
that every condemnation case calls for discovery 
and legal rulings before trial. Not every 'condemna
tion case calls for discovery. The majority of 
condemnation cases do call for discovery or legal 
rulings before trial. However, this majority is 
better served by traditional discovery and bifurcated 
trial-than the Los Angeles pretrial system.· . 

Condemnee Attys: 

1. Needs tightening up: pretrial order is loosely 
worded in some important aspects. 

2. It is helpful and necessary. but imposes severe 
time requirements. 
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Conoemnee Attys: (Cont'd) 

3. It is good, if reasoning and means of computing 
value are fairly disclosed. 

4. Good. (4) 

5. It works but needs a conference after tne exchange 
in order to promote settlements. 

6. It works quite well. 

7. Excellent. 

8. Leads to widespread cneating by condemnors~ No 
effective control on failure to fairly exchange. 
But, it is efficient. 

9. It does not accompti.sn very much. 

Attys for Both: 

1. It is a waste of time; the reports obtained can be 
obtained with other discovery devices in a much 
easier fashion. The Los Angeles procedure is a 
great burden on out-of-county attorneys, since 
it requires extra and unnecessary court appearances. 

2. Sati.sfactory, depending upon cooperation of opposing 
counsel. 

3. Very gooo. 

4. It forces early and thorougn preparation of one's 
case. It puts greater economic burden on property 
owners. Generally it helps to settle cases. 

5. It is a good procedure but it places a burden on the 
property owner in small cases. Some provision should 
be made for reimbursing the property owner for some 
or part of his appraisal report if the same is . 
required as a court procedure. This could be handled 
in the same way as other recoverable court costs. 
The comment is limited to the preparation of the 
report alone and not to the cost of the appraiser. 

6. Excellent. (3) 

7. Prefer Code of Civil Procedure exchange. 
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General Questions Relating to Discovery 

(These questions should be answered on the basis of your 
experience in counties other than Los Angeles.) 

18. In what percentage of your condemnation cases do you use 
interrogatories? 

o 
less than 5% 

5-50% 

more than 50% 

100% 

Condemnor Attys Condemnee Attys Attys for Both 

no replies 

2 

7* 

no replies 

1 

no replies 

7 

7 

2 

6 

3 

4 

6 

no replies 

1 

19. In what percentage of your condemnation cases do you use 
depositions? 

o 
less than 5% 

5-50% 

more than 50% 

100% 

Condemnor Attys Condemnee Attys Attys for Both 

no replies 

3 

5* 

1 

1 

2 

9 

6 

1 

4 

3 

3 

7 

1 

no replies 

20. In what percentage of your condemnation cases do you use 
the statutory exchange procedure? 

o 
less than 5% 

5-50% 

more than 50% 

100% 

Condemnor Attys Condemnee Attys Attys for Both 

2 

2* 

4 

1 

1 
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21. When you have used discovery, have you experienced any 
difficulty in excluding testimony sought to be elicited 
by the opposing party at the trial which was available 
at the time but not made known through discovery? 

YES 

NO 

Condemnor Attys 

2* 

3 

Comments: 

Condemnor Attys: 

Condemnee Attys 

7 

11 

Attys for Both 

7 

4 

1. Although not previously faced with the problem, I 
suspect that it would be difficult to persuade most 
judges to exclude such evidence if offered by 
condemnee. 

2. Judges are extremely reluctant to exclude relevant 
evidence. 

3. Courts are quite lenient to property owners when 
they do not fully respond, but not to condemnors, 
who are held to a much higher standard of 
performance. * 

Condemnee Attys: 

1. Courts seems to admit sales and other data which 
has not been exchanged or revealed in discovery. 
This is true under the statutory exchange procedure. 

2. Judges let it in, revealed or not. 

Attys for Both: 

1. Judges know to exclude is to invite reversal. 

2. 

Judges are not usually reversed for what they let 
into evidence. 

Situation has not come up often. 
one occasion that information had 
it was sustained and excluded. 

I objected on only 
not been disclosedi 

3. Occasionally, you run up against a judge who will 
permit an adverse party to introduce information 
into evidence which should have been part of the 
exchange and which was deliberately withheld. 

4. Depends entirely on the individual judge. 
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22. Is discovery generally useful in eminent domain cases? 

Condemnor Attvs Condemnee Attys Attys for Both 

YES 7* 13 9 

NO 2 7 3 

Comments: 

Condemnor Attys: 

1. Seldom. 

2. Landowner never has any appraisal data. 

3. Discovery is very useful in condemnation cases. 
It enables the parties to ascertain the theories 
of the case, which results in quicker and simpler 
presentation in trial. Anything that simplifies 
and expedites a condemnation trial should be 
encouraged.-

4. Helpful to some extent, but to a far less extent 
than in other types of cases because the appraisers 
"discover" most essentials. 

Condemnee Attys: 

1. Appraisers are often instructed to "have notes" 
but not conclusions. Also, condemning agencies 
subsequently hire additional appraisers and 
discard the one(s) previously deposed. Also, 
appraisers frequently are "not ready" for 
depositions. 

2. More disclosure is needed. 

3. Discovery is helpful in every case, both in pre
paring for trial and effecting settlement. 

4. Failure of judges to restrict agency malpractice.s. 

5. "Generally useful," yes. The work product rule 
(Swartzman and Mack cases), attorney-client 
privilege re starr-report (Glen Arms) radically 
limits discovery of informstion Which, aside 
from the "adversary proceeding," property 
owners should have by right. 

6. On rare occasions it can be of help, but for the 
most part it is not. 
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Condemnee Attys: (Cont'd) 

7. Generally speaking, to get information from a 
condemning agency is like trying to get blood 
from a turnip. About the only useful data is 
engineering information which is usually 
voluntarily supplied by the condemnor upon 
request. Even then it is always incomplete. 
Discovery is generally of very little value 
unless you have a particularly complicated 
case or issues involving fraudulent and 
deceptive conduct by the condemnor. It is 
costly in time a.nd money and the costs are 
generally disproportionate to the results •. 
Condemnees in small cases cannot afford it. 

Attrs for Both: 

1. Appraisals must be comparable to be of use, 

2. I represent an agency which must prove issue of 
necessity and, if raised as a defense, issue of 
proper location. Discovery on these issues is 
generally more useful than on just compensation 
issue. 

3. Not used often, but should be available, and is 
useful under some circumstances. 

4. It is not useful where it seeks to reach market 
data generally available to both sides. But, 
on capitalization of income studies, if property 
owner unwilling to voluntarily disclose data, 
discovery would be helpful. 

5. The problem of discovery from the property owner's 
standpoint is that, except in a case involving a 
lot of money, it frequently places an intolerable 
financial burden on the defendant without any hope 
of recovering the cost which is thrust upon him. 

6. Yes, in more complicated cases; no, in simple 
valuation cases. 

7. When enforced. 
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Statutory Exchange of Valuation Data (CCP 551272.01-1272.09) 

If you have ever used statutory exchange of valuation data, 
please answer Questions 23-26. 

23. Who do you find more willing to initiate statutory exchange? 

Condemnor ,Attys Condemnee Attys' Attys for Both 

Plaintiffs 3 3 3 

Defendants 3* 4 3 

About equal no replies 8 4 

24. Do you find the exchange used as supplementary to or in 
place of other discovery devices? 

Condemnor Attys Condemnee Attys Attys for Both 

Supplementary 2 3 3 

In place of 2* 7 4 

About equal 2 4 2 

25. Have you had' to seek sanctions under CCP §l272.05 for 
failure of opponent to exchange valuation data? 

Never 

Infrequently 

Frequently 

Condemnor Attys Condemnee Attys Attys for Both 

4 

2* 

no replies 

11 

4 

no replies 

3 

6 

1 

Were you satisfied with the court's action on your requ.st 
that sanctions be imposed? 

YES 

NO 

Condemnor Attys Condemnee Attys Attys for Both 

1 
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26. What deficiencies are there in the statutory exchange of 
valuation data procedure? 

Condemnor Attys: 

1. Does not adequately cover cases where primary issue 
is severance damages. Should require statement of 
reasons supporting opinion of severance and pre
clude use of any not disclosed. 

2. Often have been dissatisfied with quality of 
information furnished by condemnee. 

3. It is far too cumbersome, especially for cases 
where the amount of money involved is small. 
Attorneys for condemnees cannot afford to comply 
with the provisions where spread is small. Forces 
premature trial preparation. 

4. The courts have a '~endency to be more lenient to 
property owners when they fail to respond", than 
to the condemnor.* 

Condemnee Attys: 

1. 

2. 

3. 

4. 

5. 

Should be broadened to equate with Los Angeles 
County exchange of appraisal information procedure. 

My experience has been that the condemnors' experts 
evade the exchange procedure. Experts have stated 
that reports were oral, that final reports had not 
been completed, that all comparable sales had not 
been assembled, that their reports were not 
formalized and had not been submitted. 

Provision should be made for motion to require 
"specification of reasons and/or method of compu
tation" within five (5) days after receipt of 
other report. Failure to provide such specifica
tion within ten (10) days after request, where 
original report does not fairly disclose reasons 
or method of compilation would constitute grounds 
for such sanctions as examination out of presence 
of jury, continuance to prepare rebuttal and 
attorneys fees. 

It is too rigid; discovery procedures should be 
same as in other cases. 

There should be a conference with the court ten (10) 
days after the exchange to clarify areas of difference. 
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Condemnee Attys: (Cont'd) 

6. No effective control on failure to fairly excnange. 

7. I nave never found a court that was willing to 
impose sanctions. 

Attys for Botn: 

1. No deficiencies in procedure but in content of 
exchanged data. 

2. It is an exchange too close to trial to prepare 
for trial or to decide not to go to trial. If the 
data exchanged is too minimal, it is too late to 
use other discovery methods. Therefore, most 
people use other methods earlier and then· add the 
exchange for an attempt to see what else can be 
obtained. 

3. There is need for some basis of determining equality 
of exchange. 

4. The statutory exchange procedure generally favors 
the plaintiff at the expense of the defense. 

5. Enforcement by court. 

6. CCP §l272.02(b) should require data as to "gross 
income multiplied" studies. 

7. It is too easy for a judge. to find "excusable 
neglect" on the part of defendant's attorney as 
not to deprive him of his "just compensation" 
chances. 
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