
#36 6/27/73 

Hemorandum 73-49 

Subject: Study 36 - Comprc~ensive Statute ~~pr~~~ of pbap~e1~ ~. 2. 4. 
IU\d 6 fo~ P~int1ng~ 

Attache4 to thia memorsndum sre two copies of revised versions of the 

following chapters of the Comprehensive Eminent Domain Statute: 

Chapter 1 - General Provisions 

Chapter 2 - Principles of Construction; Definitions 

Ch~p~er, 4 -, Precondemnation Activities 

Chapter 6 - DeP08itami l~hdrawal of Probable Compenaation; 
Obtaining PosaeS8ton· Prlor to ~1,Id~~ .. '. ',' 

The ataf£ bas renumbered all of the provisions included in the above .chapt.n. 

Some editorial changes have been made and rev1a1ona have been made to reflect 

the TeOrganizat10n of the comprehensive ststute. (See Memorandum 73-58 and 

attached outline.) Except for a few sections. the material in tbue chapters 

has been previously cous:\.deTed and tentatively approved. Accordingly, we are 

hopeful that it will not require a great deal of time at the meeting to con-

sider and approve this material fOI= 8ftl!4in8 tj) the prictar. PlaaH IIoUk ",ur 

ed1wrial changes on one ~~py f,or tq.e staff. If you have sugeeted changes 

tbat are not Strictly editorial, please bring these changea up at tbe.eeting. 
, ' '.' ~ . 

Sections not previously approved are: 1230.030, 1235.140, 1245.260, 

1255.080, 1255.440, and 1255.460. As previoualy indicated, editorial or tech-

nical changes have been made in otber sections. 

Respectfully submitted, 

John H. DeMoully 
Executive Secretary 
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nmuml' DOMAIN tAW § 1230.010 

Tentatively approved April 1970 
Renumbered July 1973 

Sec. • Title 7 (commencing with Section 1230.010) 111 added 

to Part 3 of the Code of Civil Procedure to read: 

TITLE 7. DiINENT DOMAIN LAW 

CRAFTER 1. GENERAL PROVISI01'IS 

t 1230.010. Short title 

1230.010. This tit1e shall ~ known and tII!l1 be cited liS the 

Eminent Domain Ulv. 

C<xmIent. Section l230.010 is s:bll1llll' to COIIIPi~ aoctlclIl U..I'Ktat.Jy 

eJl8d;ed CIllU«cn1a,J.wa.. B'i:., mNu..eo4eo i. 400(). L9Ie ~ ~ Act). 



n.lINENT IJOMAIN tAW § 1230.020 

Tentatively approved October 1971 
Renumbered July 1973 

§ 1230.020. Lay governing exercise of eminent domain poyer 

1230.0~. Except as otherwise spee1fically provided by statute, 

the power ot eminent domain my be exercised only all provided in this 

title. 

CoIIIDent. Section 1230.020 is the same in substance ss 

the:--second sentence of- former Section .1237 • The. provisions. 

<If the Eminent Domain law govern all acquisitions by eminent dOJll!lin exeept 

to the extent thst specif1c provision is otherwise made by statute. 

Instances of specific provision otherwise are (1) where the Public 

Utilities COIIm1ssion my dete:nn1ne just compensation (see Pub. Util. Code 

§§ 1206-1218 and 1401-1421); and (2) where the state has expressly prcnr1de4 

that federal law controls (see, .!..:J:.. County of Marin v. SUperior Court, 

53 Ca1.2d 633, 349 P.2d 526, 2 Cal. Rptr. 758 (1960». 
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EMINENl' DOMAIN LAW § 1230.030 

Staff draft July 1973 

§ 1230.030. Exercise of eminent domain power discretionary 

1230.030. Nothing in this title requires that the power of eminent 

domain be exercised to acquire property necessary for public use. Whether 

property necessary for public use is to be acquired by purchase or other 

means or by eminent domain is a decision left to the discretion of the 

person authorized to acquire the property. 

Comment. Section 1230.030 makes clear that whether property is to be 

acquired by purchase or other means, or by exercise of the power of eminent 

domain, is a discretionary decision. Nothing in this title requires that 

the power of eminent domain be exercised; but, if the deciSion is that the 

power of eminent domain is to be used to acquire property for public use, 

the provisions of this title apply except as otherwise specifically pro­

vided by statute. See Section 1230.020. Compare Govt. Code § 15854 

(property acquired pursuant to Property Acquisition law). 
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EMINENT DOMAIN LAW § 1230.040 

Tentatively approved June 1973 
Renumbered July 1913 

§1230.040. Rules of practice in eminent domain proceedings 

1230.040. Except as otherwise provided in this title, the rules of 

practice that govern civil actions generally are the rules of practice for 

eminent domain proceedings. 

CODJDent. [to be supplied] 
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EMINENT DOMAIN lAW § 1230.050 

Tentatively approved September 1970 
Revised November 1971 
Renumbered July 1973 

§ 1230.050. Dourt may enforce right to possession 

1230.050. The court in which a proceeding in eminent domain is 

brought has the power to: 

(a) Determine the right to possession of the property, as be­

tween the plaintiff and the defendants, in accordance with this 

title. 

(b) Enforce any of its orders for possession by appropriate 

process. The plaintiff is entitled to enforcement of an order of 

possession as a matter of right. 

Comment. Section 1230.050 is new. In general, the section codifies 

judicial decisions which hold that, after an eminent domain proceeding is 

begun, the court in which that proceeding is pending has the exclusive 

power to determine the respective rights of the plaintiff and of the 

defendants to possession and to enforce its determination. See,~, 

Neale v. Superior Dourt, 77 CaL 28, 18 p. 790 (1888); In re Bq!m •. 65 Cal. 

J75, 4 P. 304 (1884); San Bernardino Valley Municipal water Dist. v. Gage 

Canal Do., 226 CSl. App.2d 206, 37 CSl. Rptr. 856 (1964). In addition to 

the writs of possession or writs of assistance which the court may issue 

and enforce in exercise of its general jurisdiction (see Marblehead Land Co. 
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EMINENT DOMAIN LAW § 1230.050 

Tentatively approved September 1970 
Revised Nov.ember 1971 
Renumbered July 1973 

v. County of Los Angeles, 276 Fed. 305 (S.D. Cal. 1921); 3 B. Witkin, Cali­

fornia Procedure Enforcement of Judgment § 64 (1954)), orders for possession 

contemplated by the section include those made under Article 3 (commencing 

with Section 1255.410) of Chapter 6 and Article 5 (commencing with Section 

1268.410) of Chapter 11. 
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EMINENT DOMAIN lAW § 1230.060 

Tentatively approved April 1973 
Revised June 1973 
Renumbered July 1973 

§ 1230.060. Public Utilities Commission jurisdiction preserved 

1230.060. Nothing in this title affects any other statute granting juris-

diction over any issue in eminent domain proceedings to the Public utilities 

Commission. 

Comment. Section 1230.060 preserves such jurisdiction as the Public 

utilities Commission may have over issues in eminent domain proceedings. It 

supersedes the portion of former Section 1243 of the Code of Civil Procedure 

which provided that the jurisdiction of the Public Utilities Commission to 

ascertain just compensation was not affected by eminent domain law. 

The Public utilities Commission has concurrent jurisdiction over certain 

eminent domain proceedings. See,~, Pub. Util. Code § 1401 et seq. 

(local public entities may petition Public utilities CommiSSion to acquire 

public utility property by eminent domain) and Pub. util. Code § 1351 (Public 

Utilities Commission may ascertain value of public utility property in such 

proceeding). Cf. Cal. Const., Art. XII, § 23a (legislative power to grant 

Public Utilities Commission jurisdiction to ascertain just compensation). 

The Public utilities Commission has exclusive jurisdiction over railroad 

crossings. See,~, Pub. Util. Code § 1201 et seq. and Northwestern Pac. 

R.R. v. SUperior Court, 34 Cal.2d 454, 211 P.2d 571 (1949)(Public utilities 

Commission jurisdiction over crossings extends to eminent domain proceedings 

in superior court); cf. Cal. Const., Art. XII, § 23 (legislative power to 
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EMINENT DOMAIN LAW § 1230.060 

Tentatively approved April 1973 
Revised June 1973 
Renumbered July 1973 

grant Public Utilities Commission control of public utilities) and Pub. 

Util. Code § 7537 (farm and private crossings). In addition, there may be 

specific grants of jurisdiction to the Public utilities Commission over 

certain issues involved in particular eminent domain acquisitions. See,~, 

Pub. Util. Code §§ 861 (Public Utilities Commission jurisdiction over contro-

versies concerning relocation of utility improvements), 30503 (Public Utili-

ties Commission review of acquisition of railroad property by Southern Cali-

fornia Rapid Transit District), and 102243 (Public Utilities Commission 

jurisdiction in proceedings of Sacramento Regional Transit District). Whether 

the Public Utilities CommiSSion has jurisdiction over the place and manner of 

relocation of utility property generally is not clear. Compare Pub. Util. 

Code § 851 (Public Utilities Commission approval required before utility 

property may be disposed of) ~ People v. City of Fresno, 254 Cal. App.2d 

76, 62 Cal. Rptr. 79 (1967)(Section 851 not applicable in condemnation of 

public utility property). See also Govt. Code §§ 55300-55367 (joint project 

for construction of conduit or line). 
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EMINENT DOMAIN LAW § 1230.070 

Tentatively approved October 1971 
Renumbered July 1973 

§ 1230.070. Effect of enactment of title on prior proceedings 

1230.070. No proceeding to enforce the right of eminent domain, 

or judgment rendered pursuant thereto, commenced prior to the enact-

ment of this title and the repeal of former Title 7 of this part, is 

affected by such enactment and repeal. 

Comment. Section 1230.070 has a dual effect. It makes clear that 

the repeal of the eminent domain provisions of this code and the enactment 

of new provisions of the Eminent Domain Law in no way affect the validity of 

proceedings and judgments rendered prior thereto. In addition, it makes 

clear that pending proceedings are to be completed under old law and are not 

affected by enactment of the Eminent Domain Law. For a comparable provision, 

see former Section 1261. 
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EMINENT DOMAIN LAW § 1235.010 

Tentatively approved April 1970 
Renumbered July 1973 

CHAPTER 2. PRINCIPLES OF CONSTRUCTION; DEFINITIONS 

Article 1. Construction 

§ 1235.010. Construction of title 

1235.010. Unless the provision or context otherwise requires, these 

preliminary provisions and rules of construction shall govern the construc-

tion of this title. 

Comment. Section 1235.010 is a standard provision in the various Cali-

fornia codes. E.g., Evid. Code § 4; Veh. Code § 6. Unless otherwise pro­

vided in this title, the preliminary provisions of the Code of Civil Pro-

cedure are applicable. See,~, Code Civ. Froc. § 17 ("words used in the 

masculine gender include the feminine and neuter; the singular number includes 

the plural and the plural the singular"). See also Code eiv. Froc. § 5 

(construction of provisions as continuation of existing statutes). See also 

Govt. Code § 9604. 
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§ 1235.020. Effect of headings 

EMINENT DOMAIN IAW § 1235.020 

Tentatively approved April 1970 
Renumbered July 1973 

1235.020. Chapter, article, and section headings do not in any 

manner affect the scope, meaning, or intent of the provisions of 

this title. 

COmment. Provisions similar to Section 1235.020 appear in almost aU 

of the existing California codes. ~,Evid. Code § 5; Veh. Code § 7. 
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§ 1235.030. References to statutes 

EMINENT DOMAIN LAW § 1235.030 

Tentatively approved April 1970 
Renumbered July 1973 

1235.030. Whenever any reference is made to any portion of this 

title or to any other statute, such reference shall apply to all amend-

ments and additions heretofore or hereafter made. 

Comment. Section 1235.030 is a standard provision in various california 

codes. ~J Evid. Code § 6; Veh. Code § 10. 
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EMINENT DOMAIN LAW § 1235.040 

Tentatively approved April 1970 
Renumbered July 1973 

§ 1235.040. "Chapter," "article," "section," "subdivision," and "paragraph."" 

1235.040. Unless otherwise expressly stated: 

(a) "Chapter" means a chapter of this title. 

(b) "Article" means an article of the chapter in which that 

term occurs. 

(c) "Section" means a section of this code. 

(d) "Subdivision" means a subdivision of the section in which 

that term occurs. 

(e) "Paragraph" means a paragraph of the subdivision in which 

that term occurs. 

Comment. Section 1235.040 is similar to Evidence Code Section 7. 

Compare Code Civ. aoc. § 17(8). 
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§ 1235.050. Construction of tenses 

EMINENT DOMAIN IAH § 1235.050 

Tentatively approved April 1970 
Renumbered July 1973 

1235.050. The present tense includes the past and future tenses; 

and the future, the present. 

Comment. Section 1235.050 is a standard provision in various California 

codes. E.g., Evid. Code § 8; Veh. Code § 12. Compare Code Civ. Proe. § 17. 



§ 1235.060. "Shall" and "may" 

EMINENT DOMAIN LAW § 1235.060 

Tentatively approved April 1970 
Renumbered July 1973 

1235.060. "Shall" is manda tory and "may" is permi ssi ve. 

Comment. Section 1235.060 is a standard provision in various California 

codes. ~,Evid. Code § 11; Veh. Code § 15. 
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§ 1235·070. Constitutionality 

EMINENT DOMAIN LA,/ § 1235·070 

Tentatively approved April 1970 
Renumbered July 1973 

1235.070. If any proviSion or clause of this title or application 

thereof to any person or circumstances is held invalid, such invalidity 

shall not affect other provisions or applications of the title thst can 

be given effect without the invalid provision or application, and to 

this end the provisions of this title are declared to be severable. 

comment. Section 1235.070 is the same as Section 3 of the Evidence Code 

and Section 1108 of the Commercial Code. 
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EMINENT DOMAIN LAW § 1235.110 

Tentatively approved April 1970 
Renumbered July 1973 

Article 2. Words and Phrases Defined 

§ 1235.110. Application of definitions 

1235.110. Unless the provision or context otherwise requires, these 

definitions govern the construction of this title. 

Comment. Section 1235.110 is a standard provision found in the defini-

tional portion of recently enacted California codes. See, e.g., Evid. Code 

§ 100; Veh. Code § 100. Unless otherwise provided in this title, the defini-

tionsin the preliminary portion of the Code of Civil Procedure are applicable. 

See, ~, Code Civ. Proc. § 17. 
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§ 12~ 5. 120. City 

EMINENT DOMAIN lAW § 1235' 120 

Tentatively approved April 1970 
Renumbered July 1973 

123'5.1::P. "City" includes city and county. 
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§ 1235.130. County 

EMINENT DOMAIN IAW § 1235.130 

. Tentatively approved April 1970 
Renumbered July 1973 

1235.130. "County" includes city and county • 
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§ 1235.140. Law 

EMINENT DOMAIN LAW § 1235.140 

Staff draft July 1973 

1235.140. "Law" includes constitutional, statutory, and decisional law, 

including charter provisions and ordinances. 

Comment. Section 1235.140, which is similar to the definition of "law" 

in Evidence Code Section 160, makes it clear that a reference to "law" includes 

the law established by judicial decisions as well as by constitutional and 

statutory provisions. The phrase "including charter provisions and ordinances" 

is included in Section 1235.140 because the definition of "statute" in Section 

1235.210 specifically excludes a charter provision or ordinance. 
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§ 1235.150. Local public entity 

EMINENT DOMAIN rAW § 1235.150. 

Tentatively approved April 1970 
Renumbered July 1973 

1235.150. "Local public entity" means any public entity other 

than the state. 
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§ 1235.160. Person 

EMINENT DOMAIN LAW § 1235.160 

Tentatively approved April 1970 
Revised May 1970 
Renumbered July 1973 

1235.160. "Person" includes any public entity, individual, association, 

organization, partnership, trust, or corporation. 

CO!lDllent. Section 1235.160 provides a broad definition of "person." 

Compare Code Civ. Proc. § 17. 
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§ 1235.170. Property 

EMINENT DOMAIN lAW § 1235 ·170 

Tentatively approved April 1970 
Renumbered July 1973 

1235.170. "Property" includes real and personal property and any right, 

title, or interest therein and, by way of illustration and not by way of 

limitation, includes submerged lands, rights of any nature in water, subsur-

face rights, airspace rights, flowage or flooding easements, aircraft noise 

or operation easements, rights to limit the use or development of property, 

right of temporary occupancy, public utility facilities and franchies, and 

franchises to collect tolls on a bridge or highway. 

Comment. Section 1235.170 is intended to provide the broadest possible 

definition of property and to include any type of right, title, or interest 

in property that may be required for public use. If the property authorized 

to be taken is limited by the statutory grant of condemnation authority to 

property of a certain type, an attempt to take property other than the type 

designated in the grant of condemnation authority is precluded by Section 

1240.020. See Section 1240.020 and Comment thereto. 

Section 1235.170 eliminates the need for duplicative listings of property 

types and interests subject to condemnation. Cf.,~, former Code. Civ. 

Froc. § 1240 (real property, tide and submerged lands, franchises for any 

public utility, rights of way and any and all structures and improvements 

thereon) and former Code Civ. Proc. § 1238(3)("ponds, lakes, canals, aqueducts, 

reservoirs, tunnels, flumes, ditches, or pipes, lands, water system plants, 

buildings, rights of any nature in water, and any other character of property 

necessary" for certain purposes). 
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EMINENT DOMAIN rAW § 1235.180 

Tentatively approved July 1970 
Renumbered Juiy 1973 

§ -1235.180. "Property appropriated to public use" 

·12;35· .. ·1f30.. "Property appropriated to public use" means property 

either already in use for a public purpose or set aside for a specific 

public purpose with the intention of using it for such purpose within 

a rea sona ble time. 

Comment. Section 12J5.180 defines "property appropriated to public use" 

in accordance with prior California decisions. See East Bay Mun. Util. Dist. 

v. Lodi, 120 Cal. App. 740, 750-758, 8 P.2d 532, (1932) • The general 

concept of "public use" is discussed in connection with Section 1240.010. 

See Section 1240.010 and Comment thereto. 

It should be noted that appropriation to a public use does not require 

actual physical use, but may be satisfied by formal dedication or facts indi-

cating a reasonable prospect of use within a reasonable time. See,~, 

Woodland School Dist. v. Woodland Cemetery Ass'n, 174 Cal. App.2d 243, 344 P.2d 

326 (l959)(property formally dedicated but not yet used by corporation for 

cemetery purposes); City of Los Angeles v. Los Angeles Pac. Co., 31 Cal. App. 

100, 159 P. 992 (1916)(property assembled by electric railway for planned 

subway). Moreover, property may be appropriated to public use even though it is 

mmed by a private individual or corporation. E.g., 1-ioodland School Dist. v. 
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EMINENT DOMAIN LAy/ § 12 35 .180 

Tentatively approved July 1970 
Renumbered July 1973 

Woodland Cemetery Assr n, supra; City of Los A;1geles v. Los Angeles Pac. Co., 

supra. Conversely, property ffBy be owned by a public entity but not be 

appropriated to public use. Deseret water, Oil & Irr. Co. v. State, 167 Gal. 

147, 138 P. 981 (1914); rev'd on other grounds, 243 u.s. 415, and 176 Gal. 

745, 171 p. 287 (1917). 

The term defined in Section 1235.180 is used primarily in Article 6 

(commencing with Section 1240.510) and Article 7 (commencing with Section 

1240.710) of Chapter 3. (These articles relate to a taking for a more 

necessary or a compatible use.) 



§ 1235.190. Public entity 

Tentatively approved April 1970 
Revised May 1970 
Renumbered July 1973 

i235.190. "Public entity" includes the state, a county, city, 

district, public authority, public agency, and any other political 

subdivision in the state. 

-17-



§ 1235.200. State 

EMINENT DOMAIN LAW § 1235~200 

Tentatively approved April 1970 
Renumbered July 1973 

1239.200. "State" means the State of California and includes the 

Regents of the University of California. 
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§ ~235.210. Statute 

EMINENT DOMAIN LAW § 123!j.210 

Tentatively approved April 1970 
Renumbered July 1973 

1235.210. "Statute" means a constitutional provision or 

statute, but does not include a charter provision or ordinance. 



" 

EMINENT DOMAIN LAW §§ 1245.010-1245.070 

Approved for printing 1972 

CHAPTER 4. PRECONDEMNATION ACTIVITIES 

Article 1. Preliminary Location, Survey, and Tests 

f 124S.(nO. Right to make examinations and tests 
1245.010. Subject to requirements of this article, any 

person authorized to'acquire property for a particular use 
by eminent domain may enter upon property to make 
studies, surveys, examinations, tests, soundings, or 
appraisals or to engage in similar activities reasonably 
related to acquisition or use of the property for that use. 

Comment. Section 1245:010 continues without substantive 
change the provisions of subdivision (b) of former Code of Civil 
Procedure Section 1242. 

§ 1245.020. Liabilityfor damages 
1245'.020. (a) The liability, if any, of a public entity for 

damages to property that arise from thc entry and 
activities mentioned in Section 1245.010 is determined by 
Section 816 of the Government Code. 

(b) Any perSOll, other than a public entity, authorized 
to acquire property for a particular use by eminent 
domain is liable for damages to property that arise from 
the entry and activities mentioned in Section 1245.CIO to 
the same extent that a public entity is liable for such 
damages under Section 815 of the Government Code. 

Comment. Section 12~.o20 continues without substantive 
change the provisions of subdivisions (C) and (d) oHormer Code 
of Civil Procedure Section 1242. 
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EMINENT DOMAIN LAW §§ 1245.010-1245.070 

Approved for printing 1972 

~ 1245.030; Consent or court order required in certain 
cases 

1245'.030. In any case in which the entry and activities. 
mentioned in Section 1245".010 will subject the person 
having the power of eminent domain to liability under 
Section 1245.020, before making such entry and 
undertaking such acti\-ities, the person shall secure: 

(a) The written consent of the owner to enter upon his 
property and to undertake such activities; or 

. (b) An order for entry from the superior court in 
accordance with Section 1245".040. 

Comment. Except as noted in the Comment to Section 
1245'.070, Sections 1245'.030-1246"1170 continue without 
substantive change the provisions of former Code of Civil 
Procedure Section 1242.5. 

§ 124.f.040. Court order permitting entry; deposit of 
probable compensation 

124s:040. (a) The person seeking to enter upon the 
property may petition the court for an order permitting 
the entry and shall give such prior notice to the owner of 
the property as the court determines is appropriate under 

. the circumstances of the particular case. 
(b) Upon such petition and after such notice has been 

given, the court shall determine the purpose for the entry, 
the nature and scope of the activities reasonably necessary 
to accomplish such purpose, and the probable amount of 
compensation to be paid to the owner of the property for 
the actual damage to the property and interference with 
its possession and use. 

(c) After such determination, the court may issue its 
order permitting the entry. The order shall prescribe the 
purpose for the entry and the nature and scope of the 
activities to be undertaken and shall require the person 
seeking to enter to deposit the probable amount of 
compensation in the manner provided in Section 1255.010. 

Comment. Sec the Comment to Section 124s:()30. 



EMINENT DOMAIN LAW §§ 1245.010-1245.070 

Approved for printing 1972 

§ 124S.(l50. Modification of court order 
1245".850. At any time after an order has been made 

pursuant to Section 1245..040, either party may, upon 
noticed motion, request the court to determine whether 
the nature and scope of the activities reasonably necessary 
to accomplish the purpose of the enh'Y should be modified 
or whether the amount deposited is the probable amount 
of compensation that will be awarded. If th.; court 
determines that the nature and scope of the activities to 
be undertaken or the amount of the deposit should be 
modified, the court shall make its order prescribing the 
necessary changes. 

Comment. See the Comment to Section 1245.030. 

§ 124S'.060. Management of amount deposited 
1246'.060. The court shall retain the amount deposited 

under tllis article for a peried of six months following the 
tennination of the entry. Such amount shall be deposited 
in the Condemnation Deposits Fund in the State Treasury 
and shall be held, invested, deposited, and disbursed in 
accordance with Article 10 (commencing with Section 
16429.1) of Chapter 2 of Part 2 of Division 4 of Title 2 of 
the Govemment Code. 

Comment. See the Comment to Section 124S.030. 

§ 1245.070. Recovery of damages and expenses 
1245'.070. (aj The owner is entitled to recover from 

the person who entered his property the amount 
necessary to compensate the owner for any o(1mage which 
arises out of the entry and for his court costs in the 
proceeding under this article. In the interests of justice, 
the court may award the owner, in addition to his court 
costs, reasonable attorney's fees in [m amount fixed by the 
court. 

(b) Where a deposit has been made pursuant to this 
article, the owner may, upon noticed motion made within 
six months following the termination of the entry, request 
the court to determine the amount he is entitled to 
recover under this section. Thereupon, the court shall 
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EMINENT DOMAIN LAW §§ 1245.010-1245.070 

Approved for printing 1972 

determine such amount and award it to the owner and the 
money on deposit shall be available for the payment of 
such amount. 
. (c) Nothing in this section affects the availability of any 
other remedy the owner may have for the damaging of his 
property. 

Comment. Section 1245.U70 continues without substantive 
change the provisions of subdivision (e) oHarmer Code of Civil 
Procedure Section 1242.5 except that Section 1245:(710 pennits 
the award of reasonable attorney's fees only in the interests of 
justice-e.g., where the person who entered or sought to enter 
acted arbitrarily and without any reasonable 
justification-whereas former Section 1242.5 contained no such 
limitation on the award of reasonable attorney's fees. 
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EMINENT DOMAIN LAW § 1245.210 

Tentatively approved December 1971 
Renumbered July 1973 

Article 2. Resolution of Necessity 

§ 1245.210. "Governing body" defined 

12115.210. As used in this article, "governing body" means: 

(a) In the case of a taking by a local public entity, the 

governing body of the local public entity. 

(b) In the case of a taking by the Sacramento and San Joaquin 

Drainage District, the State Reclamation Board. 

(c) In the case of a taking by the State Public Works Board 

pursuant to the Property Acquisition Law, Part 11 (commencing with 

Section 15850) of Division 3 of Title 2 of the Government Code, the 

State Public Works Board. 

(d) In the case of a taking by the Department of Public Works 

(other than a taking pursuant to Section 30100 of the Streets and 

Highways Code), the California Highway commission. 

(e) In the case of a taking by the Department of Public Works 

pursuant to Section )ClOO of the Streets and Highways Code, the Cali-

fornia Toll Bridge Authority. 

(f) In the case of a taking by the Department of Water Resources, 

\ the California Water Commission. 

(g) In the case of a taking for the University of California, 

the Regents of the University of California. 
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EMINENT DOMAIN LAW § 1245.210 

Tentatively approved December 1971 
Renumbered JUly 1973 

Comment. Section 1245.210 defines the term "governing body" as used 

in this articl~. 

Subdivision (a). A local public entity is any public entity ather than 

the state. Section 1235.150. The governing bodies of such entities are 

specified by statute. E.g., Govt. Code §§ 23005 (board of supervisors 

governs county) and 34000 (legislative body of municipal corporation is board 

of trustees, city council, or other governing body). 

Subdivision (b). The San Joaquin Drainage District, while by definition 

a local public entity (Section 1235.150), is comparable in some ways to an 

agency of the state. Its work is in the interest of the entire state. See 

San Joaquin Drainage Dist. v. Riley, 199 Cal. 668, 251 p. 207 (1926). It 

is partially funded by the state. See Water Code § 8527. Its management and 

control are vested in a state agency--the Reclamation Baard--which is its 

governing body. See Water Code § 8502. 

Subdivision (c). Takings for all general state purposes (ather than 
I 

state highways, toll bridges, state water projects, and the University of 

California) are made by the State Public Works Board under the Property 
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"tMINENT DOMAIN LAW § 1245.210 

Tentatively aoproved December 1971 
Renumbered July 1973 

Acquisition Law (Govt. Code § 15850 et seq.). Under former law, there may 

have been cases ;mere the Department of General Services or other state 

agencies could condemn on behalf of the state under authority formerly 

found in Government Code Section 14661 or other provisions (basically where 

an appropriation was made not subject to the Property Acquisition law), but 

this authority is not continued. See Govt. Code § 15855 and Comment there-

to. It should be noted that the Public Works Board may condemn property 

only with the approval of the agency concerned. Govt. Code § 15853. 

Subdivision (d). Takings for state highway purposes dre accomplished 

on behalf of and in the name of the state by the Department of Public Works. 

Sts. & Hwys. Code § 102. The governing body for the Department of Public 

Works in such takings is the california Highway Commission. This continues 

a provision formerly found in Streets and Highways Code Section 102. 
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Teatatively approved December 1971 
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Subdivision (e). Takings for toll bridges and other transportation facili-

ties designated by Streets and Highways Code Section 30100 are accomplished 

on behalf and in the name of the state by the Department of Public Works. 

sts. & Hwys. Code § 30400. The governing body for the Department of Public 

Works in such takings is the California Toll Bridge Authority. Sts." Hwys. 

Code § 30400. See also former Sts. § Hwys. Code § 30404. 

Subdivision (f). Takings for state water and dam purposes and for the 

Central Valley Project are accomplished on behalf and in the name of the state 

by the Department of water Resources. Water Code §§ 250 and 11575. The 

governing body of the Department of Water Resources is the California Water 

Commission. This supersedes provisions formerly found in Sections 250 and 

11581 of the Water Code that required a declaration of necessity by the 

Director of Water Resources with the concurrence of the Water Commission; 

Subdivision (g). The Regents of the University of California, while 

comparable to an agency of the state, is a separate corporation administering 

the public trust known as the Uni versi ty of California. The Regents is 

authorized to condemn property for the university in its own name and is, 

therefore, the governing body of the university for purposes of Section 1845,2-20, 

See Cal. Const., Art. IX, § 9 and Educ. Code § 23151. .£!:. Educ. Code §§ 23201 

and 23204. 
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Tentatively approved Mly 1970 
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Renumbered July 1973 

§ 1245.220. Resolution of necessity required 

1245.220. A public entity may net commence an eminent domain proceed-

ing until its governing body has adopted a resolution of necessity that meets 

the requirements of this article. 

Comment. Before a public entity begins condemnation proceedings, its 

governing body must adopt a resolution of necessity that meets the require-

ments of Sections 1245.230 and 1245.240. See Section 1240.040 and Comment 

thereto. 

It should be noted that failure to commence an eminent domain proceeding 

within six months after adoption of a resolution of necessity constitutes a 

cause of action for inverse condemnation. Section 1245.260. 
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§ 1245.230. Contents of resolution 

EMINENT DOMAIN lAW § 1245.230 

Tentatively approved May 1970 
Revised June 1970 
Revised April 1971 
Revised December 1971 
Renumbered July 1973 

1245.230. The resolution of necessity shall contain all of the following: 

(a) A general description of the proposed project with a reference 

to the specific statute or statutes authorizing the public entity to 

acquire property for such project. 

(b) A description of the property to be acquired for the proposed 

project and its use in the proposed project. 

(c) A declaration that the governing body of the public entity 

has found and determined each of the following: 

(1) The public interest and necessity require the proposed project. 

(2) The proposed project is planned or located in the manner that 

will be most compatible with the gr~dtest public good and the least 

private injury. 

(3) The property described in the resolution is necessary for the 

proposed project. 

Comment. Section 12 45. 230 prescribes the contents of the reso·lution of 

necessity by a public entity. The resolution is an administrative deter-

mination that the statutory prerequisites for taking particular property 

have been met. Section 124~.230 supersedes various provisions that required a 

resolution of necessity by different public entities. 
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Subdivision (a). The resolution of necessity must contain a general 

description of the proposed project. A statement, for example, that the 

project is an "elementary school and grounds" or "right of way for a free-

way" would satisfy this requirement. 

The resolution also must make reference to the specific statute or stat-

utes authorizing the exercise of the power of eminent domain for the project. 

Only persons authorized by statute to condemn for a particular public use can 

condemn for that use. Section 1240.020. Such authorlzingcstatutes may be of 

several types. The state" the Universlty of California, cities, counties, 

and school districts, for example, may condemn any property necessary to 

carry out any of their powers or functions. See,~, Educ. Code §§ 1047 

(school districtsh 23151 (Regents of the University of California); Govt. 

Code §§ 15853 (Public Works Board), 25350.5 (counties), 37350.5 (cities). 

Many special districts have Similar broad authority, but some may condemn 

only for limited or special purposes. Additionally, if the condemnor is 

acquiring property under authority of certain general public uses, it must 

specify that authority. ~,Sections l240.220 (future use), 1240.320 and 

1240·330 (substitute), l240.420 (excess), l240.510 (0~mpatible.use), 

l240.610 (more necessary use). 
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Tentatively approved May 1970 
Revised June 1970 
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Subdivision (b). The resolution of necessity must contain a descrip-

tion of the property, right, or interest to be taken. See Section 1235.170 

("property" defined). The description must be sufficiently precise to en-

able the owner to determine the p~sical extent of the taking and the interest 

sought. The resolution must also indicate in what way the property will be 

used for the ~ropesed project. 

Subdivision (c). The resolution of necessity must contain a declara­

tion that the governing body of the public entity has found and determined 

the existence of each of the three elements of public necessity required by 

Section 1240.030 to be established for a taking. See Section 124a.030 and 

Comment thereto. This provision is modeled after similar provisions formerly 

applicable to various condemnors. See, e.g., former Code Civ. Proc. § 1241(2), 

former Nater Code § 8595, former sts. & Hwys. Code § 25052. 
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§ ~245.240. Adoption of resolution 

EMINENT DOMAIN lAW § 1245.240 

Tentatively approved May 1970 
Revised April 1971 
Revised December 1971 
Renumbered JUly 1973 

1245.240 . Except as othe~,ise provided by statute, the resolution 

must be adopted by a vote of a majority of the- members of the governing body 

of the public entity. 

comment. Section 1245.240 states the general rule that, to be valid, 

the resolution of necessity must be adopted by a majority of all of the mem-

bers of the governing body of the entity, not merely a majority of those 

present at the time of adoption. In the past, it was not clear whether a 

majority of those present could authorize condemnation. Cf. 52 Ops. CaL 

Atty. Gen. 56 (1969)(majority of those present needed for city ordinance). 

Section 1245.240 contin~ee the majority vote requirement for takings by 

the state. See, e.g., former Govt. Code § 15855 and Sts. & Hwys. Code § 102. 

Section 1245.240 also continues the majority vote requirement formerly appli-

cable to most takings by local public entities under numerous specific pro­

visions superseded by Section 1245.240._ Section :).245.240 supersedes the pro­

vision of former Code of Civil Procedure Section 1241(2) that made the reso-

lutions of certain local public entities conclusive on necessity if the reso-

lution was adopted by a two-thirds vote. 

The introductory proviso of Section 1245.240 recognizes that differing 

vote requirements may be imposed by special statute. See,.!:.±, Educ. Code 

§ 23151 (two-thirds vote required for taking by Regents of the University of 

California) • 
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§ 124-5.2.50, Effect of resolution 

EMINENT DOMA.IN IAW § 1245.250 

Tentatively approved May 1970 
Revised April 1971 
Revised December 1971 
Renumbered July 1973 

12~5.250. (a) Except as otherwise provided by statute, a resolution 

of necessity adopted by the governing body of the public entity pursuant to 

this article conclusively establishes the matters referred to in Section 

(b) If the taking is by a local public entity and the property des-

cribed in the resolution is not located entirely within the boundaries of 

the local public entity, the resolution of necessity creates a presumption 

that the matters referred to in Section 1240.030 are true. This presumption 

is a presumption affecting the burden of producing evidence. 

(c) For the purposes of subdivision (b), a taking by the State Reclama-

tion Board for the Sacramento and San Joaquin Drainage District is not a tak-

ing by a local public entity. 

Comment. Section 1245.250 provides a uniform rule governing the effect 

to be given to a resolution of necessity. It continues the conclusive effect 

given to the resolution in state takings. See,!±, former Gevt. Code 

§ 15855. It supersedes numerous sections of various codes that afforded .dis-

parate treatment to the resolution of necessity of various types of local 

public entities and generalizes the conclusive effect given the resolution of 

certain local public entities by former Code of Civil Procedure Section 

1241(2) • 
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Revised April 1971 
Revised December 1971 
Renumbered JuJ.;jt: 1.973 

Subdivision (a). Under Section 1245.250, a valid resolutiQn of neces­

sity conclusively establishes the matters of public necessity specified in 

Section 1240.030 (1) in all takings by local public entities where the 

property taken is entirely within the boundaries of the condemning entity 

and (2) in all takings by state entities regardless of the location of the 

property taken. The conclusive effect afforded the resolution of necessity 

is constitutionally permissible. Rindge Co. v. County of Los Angeles, 262 

U.S. 700 (1923), ~ County of Los Angeles v. Rindge Co., 53 Cal. App. 166, 

200 P. 27 (1921); City of oakland v. Parker, 70 Cal. App. 295, 233 P. 68 (1924). 

Among the matters encompassed in the conclusive resolution are the extent of 

and interest in necessary property. See Section 12.4.5.23C1 and Comment thereto. 

A valid resolution preclUdes judicial review of the matters specified in 

Section 124o.Q3O even where it is alleged such matters were detennined by 

"fraud, bad faith, or abuse of discretion." See People v. Chevalier, 52 Cal.2d 

299, 340 P.2d 598 (1959). HOwever, the resolution is conclusive only on the 

matters specified in Section 1240.030; it does not affect in any way the right 

of a condemnee to challenge a taking on the ground that the project is not an 

authorized public use or on the ground that the condemnor does not intend to 

put the property to its declared public purpose. See Sections 1240.010 and 

1250.320 and Comments thereto.' Nor 'does the conclusive presumption 

granted the resolution on matters of'necessity affect the right of 

a- defendant" .to contest the· right to take. his property on 

specific statutory grounds provided in the Eminent Domain 
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Tentatively approved May 1970 
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Law. See Sections 1240.220 (future use), 1240.340 (substitute), 1240.420 

(excess), 1240.510 (compatible), and 1240.610 (more necessary). Likewise, 

the condemnor must demonstrate its compliance with any other requirements 

and regulations governing the institut1011 of public projects. .£!.:. Comment 

to Section 1240.030. 

The initial proviso of Section 1245.250 recognizes that there may be 

exceptions to the uniform conclusive effect given the resolution of necessity. 

One important exception is in subdivision (b)(extraterritorial acquisitions 

by local public entity). As to the effect of the resolution of necessity 

where the taking is by a city or county for open space, see GoverJllllent Code 

Section 6953. 

Subdivision (b). Subdivision (b) provides that a resolution of neces-

sity of a local public entity creates a presumption affecting the burden of 

producing evidence with regard to public necessity if the property~escr1bed 

in the resolution is not located entirely- within the boundaries of the local 

public entity. See Evid. Code § 604. 

Subdivision (b) continues the portion of former Code of Civil Procedure 

Section 1241(2) that denied conclusive effect of a resolution to property 

lying outside the territorial limits of certain local public entities. Under 

that provision, necessity and proper location were justiciable questions in 

the condemnation proceeding. See City of Hawthorne v. Peebles, 166 cal. 

App.2d 758,333 P.2d 442 (1959); City of carlsbad v. Wight, 221 cal. App.2d 

756, 34 cal. Rptr. 820 (1963); City of Los Angeles v. Keck, 14 cal. App.3d 
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920, 92 cal. Rptr. 599 {1971}. Subdivision {b} extends this limit ion on the 

effect of the resolution of necessity to all local public entities condemn-

ing property outside their territorial jurisdiction and also makes the 

question whether the proposed project is necessary a justiciable question in 

such a condemnation proceeding. 

Subdivision (cl. The limitation contained in subdivision (b) is not 

applicable to acquisitions for the Sacramento and San Joaquin Drainage 

District. Acquisit10USfor this district are undertaken by the State Recla-

mation Board. See Water Code § 8590 and Section 1245.210 and Comment thereto. 

The conclusive effect given resolutions of the board by former water Code 

Section 8595 is continued under subdivisions (a) and (c). 
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EMINENT DOMAIN lAW § 1245.260 

Staff draft July 1973 

§ 1245.260. Failure to initiate eminent domain proceeding, within six months 
from adoption of resolution 

1245.260. (a) If a public entity has adopted a resolution of necessity 

that meets the requirements of this article and is authorized to exercise the 

power of eminent domain to acquire the property described in the resolution 

but does not commence an eminent domain proceeding to acquire such property 

within six months after the date the resolution was adopted, the owner of 

the property may bring an action in inverse condemnation requiring the taking 

of such property and a determination of the compensation for such taking. In 

such inverse condemnation action, the court may, in addition, or in the alter-

native, if it finds that the rights of the owner have been interfered with, 

award damages for any such interference by the public entity. 

(b) This section does not affect any authority a public entity may have 

to do any of the following: 

(1) Institute an eminent domain proceeding. 

(2) Take possession of property pursuant to Article 3 (commencing with 

Section 1255.410) of Chapter 6. 

(3) Rescind a resolution of necessity and abandon the eminent domain 

proceeding. 

comment. Section 1245.260 continues without substantive change the pro-

visions of former Code of Civil Procedure Section 1243.1. 
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Tentatively approved September 1970 
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CBAPl'ER 6. DEPOSIT AIm WITHDRAWAL OF PROBABLE CQlPENSATIC»J; 

POOSESSION PRICit TO E!fl'RY OF J'UDGMENT 

Article 1. Deposit of Probable Compensation 

§ 1255.010. l?epoait ot amount ot aJ!F!ised value of prOR!rty 

1255.010. (a) At any time atter fl1ill8 the complaint and prier to 

entry of Judpent, the plaintiff may deposit with the court the 8IIIO\IDt 

indicated by the app.n.ieal reterred to in subdivi8ion (b) to be the compen­

Mtion for the property for which the deposit is made. The deposit lIB)' be 

made whether or not the plaintiff applies for an order for possessioo or 

intend8 to do 80. 

(b) Before making a deposit under this section, the plaintiff sball 

have an expert qualified to express an opinion as to the value of the property 

(1) make an app.n.isal of the property and (2) prepare a statement of valuation 

data Justifying the appraisal. The statement of valuation data sball set 

torth all amounts, opinions, and supporting data required by Section 1258.220 

to be included in a statement of valuation data with respect to the coaqJenea­

tion required by Chaptel'8 9 {cOllllll8nc1ng with Section 1263.010) and 10 (ccm­

_acing with Section 1265.010). 

(c) HotvithetandiD6 8ubdivil1on (b), upon ex parte application, the 

court may make an order permittill8 the plaintiff to defer preparation ot the 
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Tentatively apprO'led ~·1970 
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statement of valuation data for a reasonable time not exceeding 50 days from 

the date the deposit is made if the plaintiff, by affidavit, presents fsets 

showing that an emergency exists and that the statement of valuation data 

e&nnot reasonably be prepared prior to making the deposit. 

COlllDlP1t. Section 1255.010 is new. In contrast with su1)divieien (a) of 

tormer Section 1243.5, (1) the deposit may be made without obtaining the 

courtls order therefor and without regard to an order for possession and (2) 

the amount ot the initial deposit is determined by an appraisal obtained by 

the plaintiff rather than by the court upon ex parte application of the 

plaintiff. Under Section 1255.030, however, the amount depOSited may be 

determined or redetermined by the court on motion of any intereltted party. 

The appraisal and the statement of valuation data required by subdividon 

t·b) may be made either by a member of the condenrnor's appraisal start or by 

an independent appraiser. The statement of valuation data is neces8ary to 

enable the plaintiff to comply with Section 1255.020 which requires the notice 

ot the deposit to be accaup&llied by or to refer to the statement ot valuation 

data which justities the amount of the deposit. The required statement IIIWIt 

contain all the information required to be included in a statement of valua­

tion data. See Section 1258.220, which requires that such a statement set 

forth the appraiser's opinions as to the compensation for the property and 

specified items of supporting data--such as "comparable transactions".-to the 
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extent that the opinions are based thereon. An appraisal report containing 

all of such information could be used as a statement of valuation data. See 

Section 1258.22O(f). 

The making of a deposit by the plaintiff, and any subsequent possession 

of the property by the plaintiff, does not waive its r:lght to appeal in the 

proceeding. See Sections 1255.090 and 1255.470. £!:.. Section 1268.480 and 

Annot.,Eminent Danain: Payment or Deposit of Award in Court as Affecting 

CoJldemnor's Right to Appeal, 40 A.L.R.3d 203 (1971). 

Under emergency circumstances, it may be possible to make only a rough, 

preliminary apprai8al. of the property. In such cases, subdivis10n (c) permits 

the plaintiff to apply ex parte to the court for an order permitting the 

plaintiff to defer preparation of the statement of valuation data for a reason-

able time not exceeding 50 ~s from the date of the deposit. Even where the 

plaintiff obtains such an order, the order does not relieve the plaintiff frem 

depositing an amount based on an initial apprai8al. of the property. 
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§ 1255.020. Service of notice of deposit 

EMINENT DOMAIN lAW § 1255.020 

Tentatively approved September 1970 
Revised September 1972 
Revised ~ 1973 

1255.020. (a) On making a deposit pursuant to Section 1255.010, the 

plaintiff shall serve a notice of deposit on all parties to the proceeding 

who have an interest in the property for which the deposit was made. The 

notice of deposit shall state that a deposit has been made and the date and 

the amount of the deposit. Service of the notice of deposit shall be made 

in the manner provided in Section 1255.450 for service of an order for pos-

session. 

(b) The notice of deposit shall either (1) be accompanied by a copy of 

the statement of valuation data referred to in Section 1255.010 or (2) state 

the place where and the normal business hours during which such statement may 

be inspected and copied and also state that, upon written request, the plain-

tiff will send the party a copy of the statement. If the notice is not ac-

companied by the copy of the statement, the plaintiff shall, at the places 

and times indicated in the notice, make the statement available for inspec-

tion and copying to any party who has an interest in the property and also 

shall, within 10 days after receipt of a written request from any such party, 

send that party a copy of the statement. 

(c) If the plaintiff has obtained an order under Section 1255.010 de-

ferring completion of the statement of valuation data, the plaintiff shall 

comply with subdivision (a) on making the deposit and shall comply with sub­

diviSion (b) upon completion of the statement. 
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Tentatively approved September 1970 
Revised September 1972 
Revised May 1973 

Comment. Section 1255.020 is new. It requires that notice of the 

deposit be given in all cases to facilitate motions to change the amount 

of the deposit (Section 1255.030) or applications to withdraw the funds 

deposited (Section 1255.210 et seq.). 
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Tentatively approved September 1970 
Revised September 1972 

§ 1255,.030. Increase or decrease in amount of deposit 

1255.030. (a) At any time after a deposit has been made pursuant to 

this article, the court shall, upon motion of the plaintiff or of any party 

having an interest in the property for which the deposit was made, determine 

or redetermine whether the amount deposited is the probable amount of com-

pensation that will be awarded for the taking of the property. 

(b) If the plaintiff has taken possession or obtained an order for pos-

session and the court determines that the probable amount of compensation 

exceeds the amount deposited, the court shall order the amount deposited to 

be increased to the amount determined to be the probable amount of compensa-

tion and, if the amount on deposit is not increased accordingly within 30 

days from the date of the court's order, the defendant may serve on the plain-

tiff a notice of election to treat such failure as an abandonment of the 

proceeding. If the plaintiff does not cure its failure within 10 days after 

receipt of such notice, the court shall, upon motion of the defendant, enter 

Judgment dimnissing the proceeding and awarding the defendant his recoverable 

costs, disbursements, and damages as provided in Chapter 12 (commencing with 

Section 1270.010). 

(c) After any amount deposited pursuant to this article has been wi th-

drawn by a defendant, the court may not determine or redetermine the probable 

amount of compensation to be less than the total amount already withdrawn. 
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Tentatively approved September 1970 
Revised September 1972 

Nothing in this subdivision precludes the court from making a determination or 

redetermination that probable compensation is greater than the amount with-

drawn. 

(d) The plaintiff may at any time increase the amount deposited with-

out making a motion under this section. In such case, notice of the increase 

shall be served as provided in subdivision (a) of Section 1255.020. 

Comment. Section 1255.030 is new. It supersedes subdivision (d) of 

former Section 1243.5, which provided for redetermination of the amount of 

probable compensation. As to the duty of the plaintiff and the power of the 

court to maintain the deposit in an adequate amount, see G.H. Deacon Inv. Co. 

v. Superior Court, 220 cal. 392. 31 P.2d 372 (1934); ~rblehead Land Co. v. 

Superior Court, 60 cal. App. 644, 213 P. 718 (1923). 

Subdivision (b) requires that the plaintiff increase the amount of the 

deposit in accordance with the court's order. Failure to so increase the 

deposit while .. in possession may result in an abandonment with attendant costs, 

fees, and damages. .£!.:. Section 1263.110 (effect on date of valuation of 

failure to increase deposit). 

Section 1268.440 provides for recovery of any excessive withdrawal after 

final determination of amounts in the eminent domain proceeding.' No provision 

is made for recovery, prior to such final determination, of any amount with­

drawn. Accordingly, subdivision (c) prevents determination or redetennination 

of the amount of probable compensation to be less than the total sum withdrawn. 
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Subdivision (d) is included to make clear the. t the deposit may be 

increased without the need for a court determination under this section. 
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Tentatively approved September 1970 
Revised May 1973 

§ 1255.040. Deposit for relocation purposes on motion of certaindefendsnts 

1255.040. (a) If the property to be taken includes a dwelling contain-

ing not more than two residential units and the dwelling or one of its units 

is occupied as his residence bw a defendant, and, if the plaintiff has not 

made a deposit that satisfies the requirements of this article, such defend-

ant may move the court for an order determining the amount of such compensa-

tion for the dwelling and so much of the land upon which it is constructed 

as may be required for its convenient use and occupation. The notice of 

motion shall specify the date on which the moving party desires the deposit 

to be made. Such date shall not be earlier than 30 days after the date 

noticed for the hearing of the motion and may be any later date. The motion 

shall be heard and determined in the same manner as a motion made to modify 

a deposit under Section 1255.030. 

(b) The court shall make its order determining the probable compensa-

tion if the court determines that the defendant will use the amount deposited 

for relocation purposes only. Notwithstanding Section 1268.220, if the 

plaintiff deposits the amount stated in the order on or before the date speci-

fied by the moving party, (1) interest upon that amount shall not accure 

and (2) the plaintiff may, after making the deposit and upon ex parte appli-

cation to the court, obtain an order for possession that authorizes the 

plaintiff to take possession of the property 30 days after the date for the 

deposit specified bw the moving party. 
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(c) Notwithstanding Section 1268.210, if the deposit is not made on 

or before the date specified by the moving party, the compensation awarded 

in the proceeding to the moving party shall draw legal interest from that 

date. The moving party is entitled to the full amount of such interest w::tth-

out offset for rents or other income received by him or the value of his 

continued possession of the property. 

(d) If the proceeding is abandoned by the plaintiff, the interest under 

subdivision (c) may be recovered as costs in the <proceeding in the manner pro-

vided for the recovery of other costs and disbursements on abandolllllent. If, 

in the proceeding, the court or a jury verdict eventWll.ly determines the can-

pensation that would have been awarded to the moving party, then such interest 

shall be computed on the amount of such award. If no such determination is 

ever made, then such interest shall be canputed OIl the amount of probable com-

peIlBation as determined on the motion. 

(e) The filing of a motion pursuant to this section constitutes a 

waiver by operation of law, conditioned upon subsequent deposit by the plain-

tiff of the amount determined to be probable compensation, of all claims and 

defenses in favor of the moving party except his claim for greater compeIlsa-

tion. 

(f) Notice of a deposit made under this section shall be served as pro-

vided by subdivision (a) of Section 1255.020. The defendant may withdraw the 

deposit as provided in Article 2 (commellcing with Section 1255.210) on condi-

tion that the deposit is used for relocation purposes only. 
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(g) No motion may be made by a defendant under subdivision (a) after 

entry of judgment unless the judgment is reversed, vacated, or set aside and 

no other judgment is entered. 

Comment. Section 1255.040 is. new. Section 1255.040 makes available to 

homeowners a procedure by which probable just compensation may be determined, 

deposited, and withdrawn for relocation purposes within a relatively brief 

period after the beginning of the proceeding. For a comparable but much 

broader provision, see Pa. Stat. Ann., Tit. 26, § 1-407(b)(Supp. 1966). 

EXcept as provided in this section, the depositing of probable just com-

pensation pursuant to this article or the taking of possession pursuaat to 

this chapter is optional with the plaintiff; if a deposit is not made and 

possession is not taken, a defendant is not entitled to be paid until 30 days 

after final judgment. Section 1270.030. 

The reference in subdivision (a) to the amount of land required for the 

"convenient use and occupation" of the dwelling is taken from Section 1183.1 

of the Code of Civil Procedure which deals with mechanic's liens. The 11mi-

tation precludes application of this section to land owned in common with 

the dwelling but unnecessary to the convenient use of the dwelling. 

Under subdiviSion (b), the timely making of a deposit under this section 

entitles the plaintiff to an order for possession effective 30 days after the 

date for the making of the deposit specified in the notice of motion served 

by the moving party. 
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EMINENT DOMAIN IAW § 1255.040 

Tentatively approved September 1970 
Revised May 1973 

Subdivisions (b) and (c) provide special rules governing when interest 

commences to accrue and ceases to accrue. If the deposit is not made on or 

before the date specified by the moving party, interest commences to accrue 

on the date specified by the moving party. On the other hand, if the re-

qui red deposit is made on or before the date specified by the moving party, 

interest on the amount deposited does not accrue. If a depoa1t is thereafter 

made, subdivision (a) of Section 1268.220 provides that interest ceases to 

accrue on the date such amount is withdrawn by the person entitled thereto. 

Under subdivision (c), abando!lDlent by the plaintiff entitles the defend-

ant to recover interest in the manner provided for recovery of other costs, 

as prescribed in Cbapter 12 (commencing with Section 1270.010). The plain-

tiff may not abandon, however, if the defendant, to his detriment, has sub-

stantially changed his poa1tion in justifiable reliance upon the proceeding. 

Section 1270.040. 
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Tentatively approved Ml.y 1973 

§ 1255.050. Deposit on motion of owner of rental property 

1255.050. (a) If the property to be taken is subject to a leasehold 

interest and the plaintiff has not made a deposit that satisfies the require­

ments of this article, the lessor may move the court for an order determining 

the amount of compensation for the property in the same manner and subject to 

the same procedures and conditions as a motion pursuant to Section 1255.040 

except that, upon the plaintiff's failure to make any deposit so ordered, 

interest shall not commence to accrue. 

(b) If the plaintiff fails to make any deposit ordered pursuant to sub­

division (a), the court shall include in the compensation awarded in the 

eminent domain proceeding or the damages on abandonment the lessor's net 

rental losses occurring after the date~;specified in the order to the extent 

that the losses are directly attributable to actions of the plaintiff or the 

pendency of the eminent domain proceeding. 

Cotmnent. Section 1255.050 is new to California law. Section 1255.050 

provides for recovery of rental losses only where the lessor has obtained an 

order requiring a deposit prior to judgment and the plaintiff fails to comply. 

Compare Klapping v. City of Whittier, 8 Cal.3d 39, _ P.2d _, _ Cal. Rptr. 

_ (1972)(rental losses may be recovered in cases of unreasonable delay or 

other unreasonable conduct by plaintiff). 

Section 1255.050 incorporates the procedures and conditions of the motion 

for deposit under Section 1255.040 (deposit for relocation purposes). Under 
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Tentatively approved lotly 1973 

the latter section, the sanction for failure to comply is accrual of interest; 

Section 1255.050 does not incorporate this sanction, but instead provides for 

recovery of rental loss in case of failure to comply. 
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EMINENT DO!N\IN LAW § 1255.060 

Tentatively approved September 1970 

§ 1255.060. Limitation on use of evidence supmitted in·coDnection with deposIt .. 
1255.060. The amount deposited pursuant to this article shall not be 

given in evidence or referred to in the trial of the issue of compensation. 

Comment. Section 1255.060 restates the substance of a portion of sub-

division (e) of former Section 1243,5. ~ Section 1255.270 ·(amount with­

drawn). Its purpose is to encourage the plaintiff to make an adequate deposit 

by preventing the amount deposited from being given in evidence on the issue 

of compensation. This section does not prevent the defense either from using 

tbe appraIsal data for impeachment purposes or from calling the appraiser as 

an expert witness on its own behalf. See People v. Cowan, 1 CSL App. 3d 

1001, 81 caL Rptr. 713 (1969); People v. Douglas, 15 cal. App.3d 814, 93 

cal. Rptr. 644 (1971). 
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EMINENT OOWlIN lAW § 1255.070 

Tentatively approved September 1910 

§ 1255.070. Deposit in State Treasury unless otherwise required 

1255.070. When money is deposited as provided in this article, the 

court shall order the money to be deposited in the State Treasury or, upon 

written request of the plaintiff filed with the deposit, in the county 

treasury. If money is deposited in the State Treasury pursuant to this 

section, it shall be held, invested, deposited, and disbursed in the manner 
'. 

specified in Article 10 (commencing with Section 16429.1) of Chapter 2 of 

Part 2 of Division 4 of Title 2 of the Government Code, and interest earned 

or other increment derived from its investment shall be apportioned and 

disbursed in the manner specified in that article. As between the parties 

to the proceeding, money deposited pursuant to this article shall remain at 

the risk of the plaintiff until paid or made payable to the defendant by 

order of the court. 

Comment. The first two sentences of Section 1255.070 are the same in 

substance as former Section 1243~6. The last sentence is based on the first 

two sentences of subdivision (h) of former Section 1254. 
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Staff draft July 1973 

§ 1255.080. Effect on deposit of entry of judgment 

1255.080. Any amount deposited under this article shall, upon entry 

of judgment, be deemed to be an amount deposited pursuant to Article 5 

(commencing with Section 1268.410) of Chapter 11. 

Comment. Section 1255.080, which is new, provides that amounts deposited 

by the plaintiff prior to judgment are automatically applied to a deposit on 

the judgment. See also Section 1255.26c (amount withdrawn prior to Judgment 

credited on Judgment). 
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EMINENT DOMAIN LAW § 1255.090 

Tentatively approved September 1970 

§ 1255.090. Deposit does not waive right of appeal 

1255.090. The plaintiff does not abandon or waive the right to appeal 

from the judgment or to request a new trial by depositing the probable com­

pensation pursuant to this article. 

Comment. Section 1255.090 is new. For comparable provisions, see Sec­

tions 1255.470 (possession prior to judgment) and 1268.480 (deposit and pos­

session after Judgment). 
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EMINENT DOMAIN LAW § 1255.210 

Tentatively approved September 1970 

Article 2. Withdrawal of Deposit 

§ 1255.210. Application for withdrawal of deposit 

l255.2l0. Prior to entry of judgment, any defendant who has an interest 

in the property for which a deposit has been made under this chapter may 

apply to the court for the withdrawal of all or any portion of the amount 

deposited. The application shall be verified, set forth the applicant I s 

interest in the property, and request withdrawal of a stated amount. The 

applicant shall serve a copy of the application on the plaintiff. 

COIIIDent. Section 1255.2l0 is derived from subdivisions (a) and (c) of 

former Section 1243.7. 
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§ 1255.220. Order permitting withdrawal 

EMINENT IlC'MAIN LAW § 1255.220 

Tentatively approved September 1970 

1255.220. Subject to the requirements of this article, the court shall 

order the amount requested in the application, or such portion of that amount 

as the applicant may be entitled to receive, to be paid to the applicant. 

Comment. Section 1255.220 continues the substance of the second sentence 

of subdivision (a) of former Section 1247.3. 
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§ 1255.230. Objections to withdrawal 

EMINENl' DOMAIN LAW § 1255.230 

Tentatively approved September 1970 

1255.230. (a) No withdrawal may be ordered until 20 days after service 

on the plaintiff of a copy of the application or until the time for all 

objections has expired, whichever is later. 

(b) Within the 2O-day period, the plaintiff may file objections to 

withdrawal on any one or more of the following grounds: 

(1) other parties to the proceeding are known or believed to have inter­

ests in the property. 

(2) An undertaking should be filed by the applicant as provided in Sec­

tion 1255.240 or 1255.250. 

(3) The amount of an undertaking filed by the applicant under this 

chapter or the sureties thereon are insufficient. 

(c) If an objection is filed on the groUlJi that other parties are known 

or believed to have interests in the property, the plaintiff shall serve or 

attempt to serve on such other parties a notice that they may appear within 

10 days after such service and object to the withdrawal. The notice shall 

advise such parties that their failure to object will result in waiver of 

any rights against the plaintiff to the extent of the amount withdrawn. The 

notice shall be served in the manner provided in Section 1255.450 for service 

of an order for possession. The plaintiff shall file, and serve on the appli­

cant, a report setting forth (l) the names of parties served and the dates of 

service and (2) the names and last known addresses of parties who have neither 
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Tentatively approved September 1910 

appeared in the proceeding nor been served with process and whom the plaintiff 

was unable to serve personally. Theappl1cant may serve parties whom the 

plaintiff has been unable to serve. Parties served in the manner provided in 

Section 1255.450 shall have no claim against the plaintiff for compensation 

to the extent of the amount withdrawn by all &ppJ.icants. The plaintiff shall 

remain liable to parties having an interest of record who are not so served 

but, if such liability is enforced, the plaintiff shall be subrogated to the 

rights of such parties under Section 1255.280. 

(d) If any party objects to the withdrawal, or if the plaintiff so re­

quests, the court shall determine, upon hearing, the amounts to be withdrawn, 

if any, and by whom. 

CQlllDent. Section l255. 230 continues portions of subdivisions (c), (e), 

and (f) of former Section 1243.1. Unlike the provisions on which it is based, 

Section 1255.230 does not forbid withdrawal of the deposit if notice of the 

application cannot be personally served upon all parties; it authorizes the 

court to exercise its discretion as to the amount to be withdrawn in such 

cases. 

Nothing in this section precludes withdrawal of the deposit upon stipula­

tion of all parties having an interest in the property for which the deposit 

was made. 
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EMINENl' DOMA.IN LAW § 1255.240 

Tentatively approved September 1970 

§ 1255.240. Security where conflicting claims to amol.Dlt withdrawn 

1255.240. (a) If the court determines that an applicant is entitled to 

withdraw any portion of a deposit that another party claims or to which another 

person may be entitled, the court may require the applicant, before withdrawing 

such portion, to file an I.Dldertaking. The undertaking shall secure payment to 

such party or person of any amount withdrawn that exceeds the &mOl.Dlt to which 

the applicant is entitled as finally determined in the eminent domain pro­

ceeding, together with interest as provided in Section 1255.280. If with­

drawal is permitted notwithstanding the lack of personal service of the 

application for withdrawal upon any party to the proceeding, the court may 

also require that the I.Dldertaking indemnify the plaintiff against any lia­

bility it may incur under Section 1255.230. The undertaking shall be in such 

amount as is fixed by the court, but if executed by an sdmi tted surety insurer 

the amount shall not exceed the portion claimed by the adverse claimant or 

appearing to belong to another person. The I.Dldertaking may be executed by 

two or more sufficient sureties approved by the court, and in such case the 

amount shall not exceed double such portion. 

(b) Unless the undertaking is required primarily because of an issue as 

to title between the applicant and another party or person, if the undertaking 

is executed by an admitted surety insurer, the applicant filing the undertaking 

is entitled to recover the premium reasonably paid for the undertaking as a 

part of the recoverable costs in the eminent domain proceeding. 
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Tentatively approved September 1970 

Comment. Section 1255.240 continues the substance of subdivision (c) of 

former Section 1247.3. Subdivision (a) of Section 1255.240 permits the court 

to exercise its discretion whether to require an undertaking in cases where 

there are confl1ctine claims to the amount to be withdrawn. 

SubdiVision (b) permits recovery of the bond premium as coots in the pro­

ceedine unless the necessity for the undertakine arises primarily from an 

issue of title. For use of the same distinction in asses sine the costs of 

apportionment proceedUlga, see Section 1265.030 and People v. Nogarr, 181 Cal. 

App.2d 312, 5 Cal. Rptr. 247 (1960). 
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Tentatively approved September 1970 

§ 1255.250. Security when amount in excess of original deposit is withdrawn 

1255.250. (a) If the amount originally depoei ted is increased 

pursuant to Section 1255.030 and the total amount sought to be with­

drawn exceeds the amount of the original deposit, the applicant, or 

each applicant if there are two or more, shall file an undertaking. 

The undertaking shall be in favor of the plaintiff and shall secure 

repayment of any amount withdrawn that exceeds the amount to which 

the applicant is entitled as finally determined in the eminent do­

main proceeding, together with interest 8S provided 1n Section 

1255.280. If the undertaking is executed by an admitted surety 

insurer, the undertaking shall be in the amount by which the total 

amount to be withdrawn exceeds the amount originally deposited. The 

undertaking may be executed by two or more sUfficient sureties ap­

proved by the court, and in such case the undertaking ehal1 be in 

double such amount, but the maximum amount that may be recovered 

from such sureties is the amount by which the total amount to be 

withdrawn exceeds the amount originally deposited. 

(b) If there are two or more applicants, the applicants, in 

lieu of filing separate undertakings, may jointly file a single 

undertaking in the amount reQ.ulred by subdivision (a). 
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Tentatively approved September 1970 

(c) The plaintiff may waive the undertaking required by this 

section or may consent to an undertaking that is less than the 

amount stated by this section. 

(d) If the undertaking is executed by an admitted surety 

insurer, the applicant filing the undertaking may recover the pre­

mium reasonably paid for the undertaking as a part of the costs in the 

eminent domain proceeding. 

Comment. Section 1255.250 is the same in substance as subdivision 

(b) of former Code of Civil Procedure Section 1243.7 except that the 

former two-percent l1mi tation of the amount recoverable for a premium on 

an undertaking has been replaced by the "reasonably paid" limitation. 

Withdrawal by one or more defendants of an amount in excess of the original 

deposit is possible if the deposit has been increased as provided for by 

Section 1255.030. 
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Tentatively approved July 1971 

§ 1255.260. 'Uthdrawal waives all defenses except claim to greater 
compensation 

1255. 260~ If any portion of the money deposited pursuant to 

this chapter is withdrawn, the receipt of any such money shall con-

stitute a wah-er by operation of law of all claims and defenses in 

favor of the persons receiving such payment except a claim for 

greater compensation. Any amount so :paid to any :party shall be 

credited upon the judgment in the eminent domain proceeding. 

Comment. Section 1255.260 restates the substance of subdivision 

(g) of former Section 1243.7. In addition to the 

defendant's waiving claims and defenses other than the claim to greater 

compensation, withdrawal of the deposit may also entitle the plaintiff to 

an order for possession. See Section 1255.460. .2!.:. People v. Gutierrez, 

2CJ7 CaL App.2d 759, 24 CaL Rptr. 781 (1962). 
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Tentatively approved September 1970 

§ 1255.270. Limitation on use of evidence submitted in connection with deposit 

1255.2'/'0. No amount withdrawn pursuant to this article shall be given in 

evidence or referred to in the trial of the issue of compensation. 

Comment. Section 1255.270 restates the substance of a portion of sub­

division (e) of former Section 1243.5. See Section 1255.060 and Comment 

thereto. 



EMINENT DOMAIN lAW § 1255.280 

Tentatively approved September 1970 
Revised September 1972 
Revised May 1973 

§ 1255.280. Repayment of amount of excess withdrawal 

1255.280. (a) Any amount withdrawn by a party in excess of the 

amount to which he is entitled as finally determined in the eminent 

domain proceeding shall be paid to the parties entitled thereto. The 

court that ordered the withdrawal shall enter judgment accordingly. 

(b) The Judgment so entered shall not include interest except in 

the following cases: 

(1) Any amount that is to be paid to a defendant shall include 

legal interest from the date of its withdrawal by another defendant. 

(2) If the amount originally deposited by a plaintiff was increased 

pursuant to Section 1255.030 on motion of a party obligated to pay under 

this section, any amount that is attributable to such increase aDd that 

is to be repaid to the plaintiff shall include legal interest from the 

date of its withdrawal. 

(c) If the judgment so entered is not paid wi thin 30 days after 

its entry, the court may, on motion, enter judgment against the sureties, 

if any, for the amount of such judgment. 

(d) The court may, in its discretion, grant a party obligated to 

pay under this section a stay of execution for any amount to be paid 

to a plaintiff. Such stay of execution shall not exceed one year follow-

ing entry of final ju4gment in the eminent domain proceeding. 
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Tentatively approved September 1970 
Revised September 1972 
Revised Malf 1973 

Comment. Section 1255.280 supersedes former 

Section 1243.7. Unlike former Section 1243.7, which required the payment 

of interest upon the return of excess amounts withdrawn, Section 1255.280 

requires payment of interest only where the excess is to be redistributed 

among defendants or where the excess is to be repaid to a pa.aintiff to 

the extent the excess was procured upon motion for increased deposit by a 

defendant. 

Section 1255.280 also provides for a stay of execution on the return 

of the excess for a period of up to one year. See subdivision (d). It 

should be noted, however, that the stay is available only as against amounts 

to be repaid to a plaintiff. Moreover, because the judgment has been stayed, 

interest will accrue during the period of the stay regardless of the means 

by which the excess was obtained. .£!:. Bellflower City School Dist. v. Skaggs, 

52 CSl.2d 278, 282, 339 P.2d 848, (1959). 

Section 1255.280 requires repayment of excess amounts withdrawn only after 

the judgment in an eminent domain proceeding is final. See also Section 

1255.030(c)(court may not redetermine probable compensation to be less than 

amount withdrawn). 
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Tentatively approved September 1970 
Revised November 1971 
Revised May 1973 

Article 3. Possession Prior to Judgment 

§ 1255.410. Order for possession prior to judgment 

1255.410. (a) At the time of filing the complaint or at any time after 

filing the complaint and prior to entry of judgment, the plaintiff may apply 

ex parte to the court for an order for possession under this article, and 

the court shall make an order authorizing the plaintiff to take posseSSion of 

the property if the plaintiff is entitled to take the property by eminent 

domain and has deposited pursuant to Article 1 (commencing with Section 

1255.010) an amount that satisfies the requirements of that article. 

(b) The order for possession shall describe the property of which the 

plaintiff is authorized to take posseSSion, Which description may be by 

reference· to the complaint, and shall state the date after which the plaintiff 

is authorized to take possession of the property. 

Comment. Section 1255.410 states the requirements for an order for pos-

session of property prior to judgment and describes the content of the order. 

With respect to the relief available from an order for posseSSion prior to 

judgment, see Sections 1255.420-1255.440. 

SubdiVision (a). SubdiviSion (a), like subdivision (a) of former Sec­

tion 1243.5, provides an ex parte procedure for obtaining an order forpoBBes-

sion prior to judgment. 
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Tentatively approved July 1971 
Revised November 1971 
Revised May 1973 

Subdivision (a) states two prerequisites to issuance of an order for pos-

session: 

(1) The plaintiff must be entitled to take the property b,y eminent domain. 

This requirement is derived from subdivision (b) of former Section 1243.5. 

However, under former Section 1243.4, possession prior to judgment was per-

mitted only if the taking was for right of way or reservoir purposes. This 

limitation is not continued. Likewise, the requirement found in subdivision 

(b) of former Section 1243.5 that the plaintiff was authorized to take posses-

sion prior to judgment is no longer continued since any person authorized to 

exercise the paver of eminent domain ~ nov take possession prior to judgment 

in any case in which he is entitled to take b,y eminent domain. Contrast 

former Section 1243.4 (right to early possession limited to certain public 

entities) • 

(2) The plaintiff must have made the deposit required b,y Article 1. This 

requirement is derived from subdivision (b) of former Section 1243.5. 

The issue of the plaintiff's need for possession prior to judgment is a 

matter that is incorporated in the proviSions of Section 1255.420. Section 

1255.410 does not affect any other prerequisite that ~ exist for taking 

possession of property. £!.:. 815 Mission Corp. v. Superior Court, 22 Cal. 

App.3d 604, 99 Cal. Rptr. 538 (1971)(provision of relocation assistance is not 

necessarily prerequisite to an order fOl' possession). 

-32-



~NENT DOMAIN LAW § 1255.410 

Tentatively approved July 1971 
Revised November 1971 
Revised May 1973 

It should be noted that the determination of the plaintiff's right to 

take the property by eminent domain is preliminary only. The granting of an 

order for possession does not prejudice the defendant's right to demur to the 

complaint or to contest the taking. Conversely, the denial of an order for 

possession does not require a dismissal of the proceeding and does not prej-

udice the plaintiff's right to fully litigate the issue if raised by the 

defendant. 

Under former statutes, judicial decisions held that an appeal may not be 

taken from an order authorizing or denying posseSSion prior to judement. 

Mandamus, prohibition, or certiorari was held to be the appropriate remedy. 

See Central Contra Costa Sani taryDist. v. Superior Court, 34 Cal. 2d 845, 215 

P.2d 462 (1950); Weiler v. Superior Court, 188 Cal. 729, 207 P. 247 (1922); 

State v. Superior Court, 208 Cal. App.2d 659, 25 Cal. Rptr. 363 (1962); City 

of Sierra Madre v. Superior Court, 191 Cal. App.2d 587, 12 Cal. Rptr. 836 

(1961). However, an order for possession follOWing entry of judgment has 

been held to be an appealable order. San Francisco Unified School Dist. v. 

Hone; Mow, 123 Cal. App.2d 668, 267 P.2d 349 {1954}. No change in made in 

these rules as to orders made under Section 1255.410 or Article 5 (commencing 

with Section 1268.410) of Chapter II. 

Subdivision (b). Subdivision (b) describes the contents of an order for 

possession. The contents are substantially the same as those of subdivision (b) 
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Tentatively approved July 1971 
Revised November 1971 
Revised May 1913 

of former Section 1243.5. However, the requirement that the order state the 

amount of the deposit has been eliminated Since Section 1255.020 requires that 

a notice of the making of a deposit be served on interested parties. The 

requirement that the order state the purpose of the condemnation has been 

omitted since possession prior to judgment is now authorized for any public 

use by an authorized condemnor. And, the requirement that the order describe 

the "estate or interest" sought to be acquired has been omitted as unnecessary 

since the term "property" includes rights and interests therein. See Section 

1235 .170 (defining "property"). 

Subdivision (b) is limited by the requirement of a 30-day or go-day 

period following the service of the order before possession can be physically 

assumed. See Section 1255.450. 

It should be noted that the court may, under subdivision (b), authorize 

possession of all, or any portion or interest, of the property sought to be 

taken by eminent domain. 
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§ 1255.420. Stay of order for hardship 

EMINENT DOMAIN LAW § 1255.420 

Tentatively approved December 1971 

1255.420. At any time after the plaintiff has been authorized 

to take possession of property under Section 1255.410, any defendant 

or occupant of the property. may move for relief from the order if the 

hardship to him of having possession taken at the time specified in 

the order is substantial. If the court determines that the hardship 

to the defendant or occupant is substantial, the court may stay the 

order or impose terms and conditions limiting its operation unless, upon 

considering all relevant fa cts (including the schedule or plan of 

operation :f'or execution of the public improvement and the situstion 

of the property with respect to such schedule or plan), the court 

further determines (a) that the plaintiff needs possession of the 

property within the time specified in the order for possession and 

(b) that the hardship the plaintiff would suffer as a result of a 

stay or limitation of the order would be substantial. 

COJIIDent.. Section 1255.420 is new". It permits the court to stay an 

order for possession issued ex parte under Section 1255.410 or to limit 

the operation of the order by fixing terms and conditions of the plaintiff's 

possession. The court may do this only after making a dual finding of fact. 

The court must first find that having possession of the property specified 
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Tentatively approved December 1971 

in the order taken at the time specified in the order would be a substan­

tial hardship to the defendant. If the court finds this fact, it next 

looks to the plaintiff's interest in early possession of the property. 

If it finds both that the plaintiff needs possession of the property at 

the time specified and that the plaintiff would suffer substantial (as 

distinguished from trivial) injury from a stay or other limitation of the 

order, the court may not stay or limit the order. 

Section 1255.420 gives the court broad authority to draft an order 

that is appropriate to the circumstances. The court may, for example, 

impose limitations on the order that will permit the plaintiff and defend­

ant to have possession of portions of the property or to use the property 

jointly. 



EMINENT DOMAIN LAW § 1255.430 

Tentatively approved November 1971 
Revised May 2973 

§ 1255.430. Stay of order where right to take contested 

1255.430. If the p2aintiff has been authorized to take possession of 

property under Section 1255.410 and the defendant has objected to the p2ain-

tiff's right to take the property b,y eminent domain, the court, if it finds 

there is a reasonable probability the defendant will prevail, shall stay the 

order for possession until it has ruled on the defendant's objections. 

Comment. Section 1255.430 is new. It is intended to permit the court 

to mitigate the effect of an order for possession pending resolution of the 

defendant's objections in a case where the court believes there is merit to 

the objections. Cf. Section 1255.240(b). Because objections to the right 

to take are expeditiously resolved in the normal course of events {see Arti-

cle 2 (cOllllllencing with Section 1260.110) of Chapter 8), a stay will not be 

necessary unless the objections are not finally resolved b,y the date of 

possession specified in the order. 
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Tentatively approved November 1971 
Revised ~ 1973 
Staff revision July 1973 

§ 1255.440. Vacating order for possession 

1255.440. If an order has been IIIBde under Section 1255.410 authorizill8 

the plaintiff to take possession of property and the court subsequently 

determines that the conditions specified in Section 1255.410 for issuance 

of the order are not satisfied, the court shall vacate the order. 

COIlIIIlent. Because the order for possession is issued following an ex 

parte application b,y the plaintiff, Section 1255.440 expressly authorizes 

the court to vacate an order for possession prior to judgment if it subse-

quently determines, whether upon motion of the defendant or upon its own 

motion, that the requirements of Section 1255.410 are not satisfied. 
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§ 1255.450. Service of order 

EmNENT DOMAIN lAW § 1255.450 

Tentatively approved September 1970 
Revised July 1971 
Revised November 1971 
Revised December 1971 

1255.450. (a) As used in this section, "record owner" means the 

owner of the legal or equitable title to the fee or any lesser inter-

est in property as shawn by recorded deeds or other recorded instru-

ments. 

(b) The plaintiff shall serve a copy of the order for posses­

sion issued under Section 1255.410 on the record owner of the property 

and on the occupants, if any. If the property is lawfully occupied by 

a person dwelling thereon or by a farm or business operation, service 

shell be made not less than 90 days prior to the time possession is 

to be taken pursuant to the order. In all other cases, service shall 

be made not less than 30 days prior to the time possession is to be 

taken pursuant to the order. Service may be IIlII.de with or following 

service of summons. 

(c) At least 30 days prior to the time possession is taken pur-

susnt to an order for possession made pursuant to Section· 1255-; 040 J 

1255.050, or 1255.460, the plaintiff shall serve a copy of the order on 

the record owner of the property and on the occupants, if any. 

(d) Service of the order shall be made by personal service 

except that: 

-39-



EMINENT DOMAIN IAW § 1255.450 

Tentatively approved September 1910 
Revised July 1971 
Revised November 1971 
Revised December 1971 

(1) If the person on whom service is to be made has previously 

appeared in the proceeding or been served with summons in the pro-

ceeding, service of the order may be made by mail upon such person 

and his attorney of record, if any. 

(2) If the person on whom service is to be made resides out of 

the state, or has departed from the state or cannot with due diligence 

be found within the state, service of the order may be made by regis-

tered or certified mail addressed to such person at his last known 

address. 

(e) The court may, for good cause shown on ex parte application, 

authorize the plaintiff to take possession of the property without 

serving a copy of the order for possession upon a record owner not 

occupying the property. 

(f) A single service upon or mailing to one of several persons 

having a common business or residence address is sufficient. 

Comment. Section l255.~0 is derived from subdivision (c) of former 

Section 1243.5. 

Subdivision (a). The definition of "record owner" is broadened to 

include persons not included under the definition found in subdivision (c) of 

former Section 1243.5. Under the former provision, "record owner" was defined 

to include only the.. persons in whose name the legal title to the- fee appeared 
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as of record and the persons in possession of the property under a recorded 

lease or agreement of purchase. 

Subdivision (b). The reCJ.uirement that, in certain instances, service 

be made not less than 90 days before possession is to be taken conforms to 

the reCJ.uirement of Government Code Section 7267.3 (notice under land aCCJ.ui­

sitton guidelines). Under subdivision (c) of former Section 1243.5, only 20 

days I notice was reCJ.uired; and the court, for good cause shown, could shorten 

this time to not less than three days. 

Because the order is obtained ex parte rather than on noticed motion, 

the time periods under subdivision (b) are caDputed from the date of service 

rather than the date of the order. The plaintiff may, of course, obtain a 

specific date of possession later than the 9O-day or 30-day date in his 

request for an order for possession. 

Subdivision (c). Subdivision (c) prescribes the time for service where 

the order for possession is granted under Section 1255.040 (deposit for reloca­

tion purposes), 1255.050 (deposit in case of rental property), or 1255.460 

(possession after vacation of property or withdrawal of deposit). No com-

parable provision was found in former law because the procedures provided by 

Sections 1255.0~, 1255.050, and 1255.460 are new. 

Subdivision (d). Subdivision (d) requires personal service except in 

certain limited situations. Paragraphs (1) and (2) of subdivision (d) 
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specify the situations where personal service need not be made. These para-

graphs continue provisions of subdivision (c) of former Section 1243.5. The 

requirement tbat an affidavit be filed concerning the reason personal service 

was not made has been eliminated. 

Subdivision (e). Subdivision (e) continues the substance of a provision 

of subdivision (c) of former Section 1243.5. 

Subdivision (f). Subdivision (f) continues the substance of a provision 

of subdivision (c) of former Section 1243.5. The term "address" refers to a 

single residential unit or place of business rather than to several such 

units or places that may happen to have the same street or post office 

"address." For example, each apartment is regarded as baving a separate 

address although the entire apartment bouse may bave a s:Lngl.e street address.. 
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§ 1255.460. Right of plaintiff to take possession after defendant's consent 
or withdrawal of deposit 

1255.460. (a) Upon ex parte application, the court shall make an order 

authorizing the plaintiff to take possession of the property if the court 

determines that the plaintiff has deposited probable compensation pursuant to 

Article 1 (cOlllllencing with Section 1255.010) and that each of the defendants 

entitled to posseSSion has dODe either of the following: 

(1) Expressed in writing his willingness to surrender possession of the 

property on or after a stated date. 

(2) Withdrawn any portion of the deposit. 

(b) The order for posseSSion shall: 

(1) Recite that it has been made under this section. 

(2) Describe the property to be acquired, which description may be by 

reference to the complaint. 

(3) State the date after which plaintiff is authorized to take possession 

of the property. Unless the plaintiff requests a later date, such date shall 

be the date stated by the defendant or, if a portion of the deposit is with-

drawn, the earliest date on which the plaintiff would be entitled to take 

possession of the property under subdivision (c) of Section 1255.450. 

Comment. Section 1255.460 is new. Article 1 (commencing with Section 

1255.010) permits the plaintiff to deposit probable compensation whether or 

not it obtains an order for possession. This section makes applicable to 
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withdrawal of a deposit made prior to judgment the analogous rule that applies 

when a deposit made after judgment is withdrawn. ~ People v. Gutierrez, 

207 Cal. App.2d 759, 24 Cal. Rptr. 781 (1962). It also permits the plaintiff 

to take possession of the property after each of the defendants entitled to 

possession has in writing expressed his willingness to surrender it on or 

after a date certain. Service of the order for possession is required by sub-

division (c) of Section 1255.450. 
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§ 1255.410. Taking possession does not waive right of appeal 

1255.470. The plaintiff does not abandon or waive the right to appeal 

from the judgment or to request a new trial by taking possession pursuant 

to this chapter. 

COIIIJIlent. Section 1255.470 is the same in substance as subdivision (f) 

of former Section 1243.5. The language has been changed to preclude implied 

waiver of appeal or right to new trial by taking possession pursuant to ~ 

order obtained under this chapter, including orders under Sections 1255.040 

and l255.05C. Under Section 1255.260, the defendant alao retains his right 

to appeal or to request a new trial upon the issue of compensation even 

though he withdraws the deposit made by the plaintiff. However, such with­

drawal does waive all claims and defenses other than the claim to compensa­

tion. 
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§ 1255.480. Police power not affected 

1255.480. Nothing in this article limits the right of a public entity 

to exercise its police power in emergency situations. 

Comment. Section 1255.480 is new. It makes clear that the requirements 

of this article--such as obtaining and serving an order for possession--do 

not limit the exercise of the police power. See Surocco v. Geary, 3 Cal. 69 

{1853}. See generally Van Alstyne, Statutory Modification of Inverse Condemna­

tion: Deliberately Inflicted Injury or Destruction, 20 Stan. L. Rev. 617 {l968}, 

reprinted in Van Alstyne, california Inverse Condemnation law, 10 Cal. L. 

Revision Comm'n Reports III {l971}. See also Section 1268.490. 
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