3. re =30

#36 6/27773
Memovandum 73-49

Subject: Study 36 - Comprcrensive Statute {Approyal of Chapters 1, 2, 4,
and 6 for Printing) =

Attached to this memorandum are two copies of revised versions of the
following chapters of the Comprehensive Eminent Domain Statute:

Chapter 1 — General Provisions

Chapter 2 ~ Principles of Comstructicn; Definitions

Chapter_ 4 - Precondemmation Activities

Chapter 6

Deposit and Withdrawal of Probable Compemsation;
Obtaining Posgession.Prior to Judgment

The staff has renumbered all of the provisions included in the above chapters.
Some editorial changes have been wmade and revisions have been made to reflect
the reorganization of the compreheneive statute, {See Memovandum 73«58 and
attached outline.) Except for a few sections, the material in these chapters
has been previously considered and tentatively approved. Accordingly, we are
hopeful that it will not require a great deal of time at the meeting to cou-
sider and approve this materlal for sending to the printer. Fleass mark your
editorial changes on one copy for the staff. If you have suggeated changes
that are not s;r;g;ly editorial, please bring these changes uﬁ at the seeting,
Sections not ﬁ?eviouély approved are: 1230.030, 1235.140, 1245.260,
1255.080, 1255.440, and 1255.46ﬁ. As previously indicated, editorial or tech~

nical changes have been made in other sections.

Regpectfully submitted,

John R. DeMoully
Executive Secretary



EMINENT DOMAIN 1AW § 1230.010

Tentatively approved April 1970
Renumbered July 1973

Sec, . Title 7 (commencing with Section 1230.010) is added
ta Part 3 of the Code of Civil Procedure to read:

TITLE 7. EMIRENT DOMAIN LAW

CHAPTER 1. GENERAL PROVISIONS

§ 1230.010, Short title

1230,010. This title shall be known and may be cited as the
Eminent Domain law,

Comment. Section 1230,0)0 is similar to compareble sections in _recently
enscted Califernia Jawa, E.g., £iril Lode § L0OQ {The Family {aw Act).



EMINENT DOMAIN 1AW § 1230,020

Tentatively approved Octcber 1971
Renumbered July 1973

§ 1230.020. Law governing exercise of eminent domain power

1230,020. Except as otherwise specifically provided by statute,
the power of eminent domain may be exercised only as provided in this

title.

Comment. Section 1230.020 is the same in substance as
the.second sentence of fofmer Section 1237. The provisioms.
of the Eminent Domain Iaw govern all aequisitions by eminent domain c:wipt
to the extent that speeific provision is otherwige made by statute,
Instances of specific provision otherwise are {1) where the Publie
Utilities Commission may determine just compensation (see Pub. Util. Code
§8 1206-1218 and 1401-1421); and (2) where the state has expressly provided

that federal law controls (see, e.g., County of Marin v. Superior Court,

53 Cal.2d 633, 349 P.2d 526, 2 Ccal. Rptr. 758 {1960)}).



EMINENT DOMAIN LAW § 1230.030

Staff dreft July 1973

§ 1230.030. Exercise of eminent domain power discretionary

1230.030. Nothing in this title reguires that the power of eminent
domain be exercised to acquire property necessary for public use. Whether
property necessary for public use is to be acquired by purchase or other
means or by eminent domain is a decision left to the discretion of the

person authorized to acquire the property.

Comment. Section 1230.030 makes clear that whether property is to be
acquired by purchase or other means, or by exercise of the power of eminent
demain, is a disereticnary decision. Nothing in this title requires that
the power of eminent domain be exercised; but, if the decision is that the
power of eminent domain is to be used to acquire property for public use,
the provisicns of this title apply except as ctherwise specifiecally pro-
vided by statute. BSee Section 1230.020. Compare Govt. Code § 15854

(property scquired pursuant to Property Acquisition Law).



EMINENT DOMAIN ILAW § 1230.040

Tentatively approved June 1973
Renumbered July 1973

§ 1230.040. Rules of practice in eminent domain procesdings

1230.040, Except as otherwise provided in this title, the rules of
practice that govern civil actions generally are the rules of practice for

eminent dcmain proceedings.

Comment. [to be supplied]

. I



EMINENT DOMAIN IAW § 1230.050
Tentatively approved September 1970

Revised November 1971
Renumbered July 1973

§ 1230.050. Court may enforce right to possession

1230.050. The court in which a proceeding in eminent domain is
brought has the power to:

(a) Determine the right to possession of the property, as be-
tween the plaintiff and the defendants, in accordance with this
titie.

{b) Enforce any of its orders for posseasion by appropriate
process. The plaintiff is entitled to enforcement of an order of

possession as a matter of right.

Comment. Section 1230.0%0 is new. In genersl, the section codifies
Judiclal decisions which hold that, after an eminent domain proceeding is
begun, the court in which that proceeding is pending has the exclusive
power to determine the respective rights of the plaintiff and of the
defendants to possession and to enforce iis determination. G&ee, e.g.,

Neale v. Superior Court, 77 Cal. 28, 18 P. 790 (1888); In re Bryan,-65 Cal.

375, 4 P. 304 (1884); San Bermardino Velley Municipal Water Dist. v. Gage

Canal Co., 226 Cal. App.2d 206, 37 Cal. Rptr. 856 (1964). In aadition to
the writs of possesslon or writs of assistance which the court may issue

and enforce in exercise of its general jurisdiction (see Marblehead Land Co.




EMINENT DOMAIN LAW § 1230.050

Tentatively approved September 1970
Revised November 1971
Renumbered July 1973

v. County of Los Angeles, 276 Fed. 305 (S.D. Cal. 1921); 3 B. Witkin, Cali-

fornia Procedure Enforcement of Judgment § 64 (1954)), orders for possession

contemplated by the section include those made under Article 3 (commencing
with Section 1255.410) of Chapter 6 and Article 5 (commencing with Section

1268.410} of Chapter 11.



EMINENT DOMAIN 1AW § 1230.060
Tentatively approved April 1973

Revised June 1973
Renumbered July 1973

§ 1230.060. Public Utilities Commission jurisdiction preserved

1230.060. Nothing in this title affects any other statute granting juris-
diction over any issue in eminent domain proceedings to the Public Utilities

Commisslon.

Comment. Section 1230.060 preserves such jurisdiction as the Public
tilities Commission mey have over issues in eminent domain proceedings. It
supersedes the portion of former Section 1243 of the Code of Civil Procedure
which provided that the Jurisdiction of the Public Utillities Commission %o
ascertain just compensation was not affected by eminent domain law.

The Publie Utilities Commission has concurrent jurisdiction over certsin
eminent domain proceedings. See, e.g., Pub. Util. Code § 1401 et seq.
(local public entities may petition Public Utilities Commission to acquire
public utility property by eminent domain) and Pub. Util. Code § 1351 {Public
Utilities Comreission may ascertain value of public utility property in such
proceeding). Cf. Cal. Const., Art. XII, § 23a (legislative power to grant
Public Utilities Commission jurisdiction to ascertain just compensation).

The Public Utilities Commission has exclusive Jurisdiction over railroed

crossings. 8ee, e.g., Pub. Util. Code § 1201 et seq. and Northwestern Pac.

R.R. v. Superior Court, 34 Cal.2d 45k, 211 P.2d 571 (1949)(Public Utilities

Commission Jjurisdiction over crossings extends to eminent domain proceedings

in superior court); cf. Cal. Const., Art. XII, § 23 (legislative power to

T



EMINENT DOMAIN 1AW § 1230.060
Tentatively approved April 1973

Revised June 1973
Renumbered July 1973

grant Public Utilities Commission control of public utilities) and Pub.

Util. Code § 7537 (farm and private crossings). In addition, there wmay be
gspecific grants of Jjurisdietion to the Public Ttilities Commission over
certain issues involved in particular eminent domain acquisitions. See, e.g.,
Pub. Util. Code §§ 861 (Public Utilities Commission jurisdiction over contro-
versies concerning relocatiom of utility improvements), 30503 (Public Utili-
ties Commission review of aecquisition of railrcad property by Scuthern Cali-
fornia Rapid Transit District), and 102243 (Public Utilities Commission
Juriediction in proceedings of Sacramento Regional Trénsit Distriet). Whether
the Public Utilitles Commission has jurisdiction over the place and manner of
relocation of utility property generally is not clear. Compare Pub. Util.
Code § 851 (Public Utilities Commission approval regquired before utility

property may be disposed of) with People v. City of Fresnc, 254 Cal. App.2d

76, 62 Cal. Rptr. 79 (1967)(Section 851 not applicable in condemnation of
public utility property). See also Govt. Code §§ 55300-55367 (joint project

for construction of conduit or line).

-8-



EMINENT DOMAIN LAW § 1230.070

Tentatively approved October 1971
Renumbered July 1973

§ 1230.070. Effect of enactment of title on prior proceedings

1230.070. No proceeding to enforce the right of eminent domain,
or judgment rendered pursuant thereto, commenced prior to the enact-
ment of this title and the repeal of former Title 7 of this part, is

affected by such enactment and repeal.

Comment. Section 1230.070 has a dual effect. It makes clear that
the repeal of the eminent domain provisions of this code and the enactment
of new provisions of the Eminent Domain Iaw in no way affect the validity of
proceedings and judgments rendered prior thereto. In addition, it makes
clear that pending proceedings are to be completed under old law and are not
affected by enactment of the Ewinent Domain Law. For & compsrable provision,

see former Section 1261.



EMINENT DOMAIN IAW § 1235.01C

Tentatively approved April 1970
Renumbered July 1973

CHAFTER 2. PRINCIPLES OF CONSTRUCTICN; DEFINITIONS

Article 1. Construction

§ 1235.010. Construction of title

1235.010. Unless the provision or context otherwise requires, these
preliminary provisions and rules of construction shall govern the conatruc-

tion of this ii4ie,

Comment. Sectlon 1235.010 is a standard provision in the varicus Cali-
fornia codes. E.g., BEvid. Code § 4; Veh. Code § 6. Unless ctherwise pro-
vided in this title, the preliminsry provisions of the Code of Civil Pro-
cedure are applicable. See, e.g., Code Civ. Proc. § 17 ("words used in the
masculine gender include the feminine and neuter; the singular number includes
the plural and the plural the singular"). See also Code Civ. Proc. § 5
{construction of provisions as contipuation of existing statutes). See also

Govt. Code § 960hL.




EMINENT DOMAIN IAW § 1235.020

Tentatively approved April 1970
Renumbered July 1973

§ 1235.020. Effect of headings

1235.020. Chapter, article, and section headings do not in any
manner affect the scope, meaning, or intent of the provisions of

this title.

Comment. Provisions similar to Section 1235.020 appear in almost all

of the existing California codes. E.g., Evid. Code § 5; Veh. Code § 7.




EMINENT DOMAIN IAW § 1235.030

Tentatively approved April 1970
Renumbered July 1973

§ 1235.030. References to statutes

1235.030. Whenever any reference is made to any portlon of this
title or to any other statute, such reference shall apply to all amend-

ments and additions heretofore or hereafter made.

Comment., BSection 1235,030 is a standard provision in various California

codes. E.g., Evid. Code § 6; Veh. Code § 10.




EMINENT DOMAIN IAW § 1235.0L0

Tentatively approved April 1970
Renumbered July 1973

§4}235.Dh0. "Chapter,"” "article,"” "section," "subdivision," and "paragraph®

1235.040. Unless otherwise expressly stated:

{a} "Chapter" means a chapter of this title.

(v) "Article" mesns an article of the chapter in which that
term occurs.

{c} "Section" means a section of this code.

{(a) "Suvdivision" means a subdivision of the section in which
that term cceurs.

{e} "Paragraph" means a paragrasph of the subdivision in which

that term ocours.

Comment. Section 1235.040 is similar to Evidence Code Section 7.

Compare Code Civ. Proe. § 17(8).



EMINENT DOMAIN IAW § 1235.050

Tentatively approved April 1970
Renumbered July 1973

§ 1235.050. C(onstruction of tenses

1235.050., The present tense includes the past and future tenses;

and the future, the present.

Compment. Seection 1235.050 1s a standard provision in various California

codes. E.g., Evid. Code § 8; Veh. Code § 12. Compare Code Civ. Proc. § 17.



EMINENT DOMAIN 14W § 1235.060

Tentatively approved April 1970
Renumbered July 1973

$ 1235.060. "Shall" and "may"

1235.060. "Shall" is mandatory and "may" is permissive.

Comment. Section 1235.060 is a standard provision in various California

codes. E.g., Evid. Code § 11; Veh. Code § 15.

G-




EMINENT DOMAIN LAW § 1235.070

Tentatively approved April 1970
Renumbered July 1973

§ 1235.070. Constitutionality

1235.070. If any provision or clause of this title or application
thereof to any person or circumstances is held invalid, such inwmlidity
shall not affect other provisions or applications of the title that can
be given effect without the invalid provision or application, and to

this end the provisions of this title are declared to be severable.

Comment. Section 1235.070 is the same as Section 3 of the Evidence Code

and Section 1108 of the Commercial Code.




EMINENT DOMAIN LAW § 1235.110

Tentatively approved April 1970
Renumbered July 1973

Article 2. Words and Phrases Defined

§ 1235.110. Application of definitions

1235.110. Unless the provision or cootext otherwise reguires, these

definitions govern the construction of this title.

Comment. Section 1235.11CQ is a standerd provision found in the defini-
tional portion of recently enacted California codes. See, e€.g., Evid. Code
§ 100; Veh. Code § 100. Unless otherwise provided in this title, the defini-
tions in the preliminary portion of the Code of Civil Procedure are applicable.

See, e.g., Code Civ. Proc. § 17.

-5-




EMINENT DOMAIN IAW § 1235, 120

Tentatively approved April 1970
Renumbered July 1973

§ 1235.120. City

1235.2120. "City" includes city and county.



EMINENT DOMAIN IAW § 1235.330

' Tentatively approved April 1970
Renumbered July 1673

§ 1235.130. County

1235.130. "County" includes city and county.



EMINENT DOMAIN LAW § 1235.140

Staff draft July 1973

§ 1235.140. Law

1235.140. "Lew" includes constituticnal, statutory, and decisionsl law,

including charter provisions and crdinances.

Comment. Section 1235.140, which is similar to the definition of "law"
in Evidence Code Section 160, mekes it clear that a reference to "law" includes
the law established by judicisl decisicns as well as by constitutional and
statutory provisions. The phrase "including charter provisions and ordinances”
is ineluded in Section 1235.140 because the definition of "statute" in Section

1235.210 specifically excludes a charter provision or ordinance.

=11-



EMINENT DOMAIN LAW § 1235.150.

Tentatively approved April 1970
Renumbered July 1973

§ 1235.150. local public entity

1235.150. "Local public entity" means any public entity other

than the state.

-1o-



EMINENT DOMAIN LAW § 1235.160
Tentatively approved April 1970

Revised Msy 1970
Renumbered July 1973

§ 1235.160. Person

1235.160. '"Person" includes anmy public entity, individual, association,

orgenization, partnership, trust, or corporation.

Comment . Section 1235.160 provides a broad definition of "persen.”

Compare Code Civ. Proc. § 17.



EMINENT DOMAIN 1AW § 1235.170

Tentatively approved April 1970
Renumbered July 1973

§ 1235.170. Praperty

1235.170. ‘“Property" includes real and perscnal property and any right,
title, or interest therein and, by way of illustraticn and not by way of
limitation, includes submerged lands, rights of any nature in water, subsur-
face rights, airspace rights, flowage cor flooding easements, aircraft noise
or operation easements, rights to limit the use or development of property,
right of temporary occupancy, public utility facilities and franchies, and

franchises to collect tolls on & bridge or highway.

Comment. Section 1235.170 is intended to provide the bromdest possible
definiticn of property and to include any type of right, title, or interest
in property that may be required for public use. If the property authorized
to be taken 1s limited by the statutory grant of condemnation authority to
property of a certain type, an attempt to take property other than the type
designated in the grant of condemmnation asuthority is precluded by Section
12k0.020. See Section 12L40.020 and Comment thereto.

Section 1235.170 eliminates the need for duplicative listings of property
types and interests subject 1o condemmation. C(Cf., e.g., former Code. Civ.
Proc. § 1240 (resl property, tide and submerged lands, franchises for any
public utility, rights of way and any and all structures and improvements
thereon) and former Code Civ. Proc. § 1238(3)("ponds, lakes, canals, agueducts,
reservoirs, tunnels, flumes, ditches, or pipes, lands, water system plants,
buildings, rights of any nature in water, and any other character of property
necessary" for certsin purposes).

=1h-



EMINENT DOMAIN Iaw § 1235.18C

Tentatively approved July 1970
Remumbered July 1973

§ .1235.180. "Property appropriated to public use"

1235.180.. "Property appropriated to public use" means property
either already in use for a public purpose or set aside for a specific
public purpose with the intention of using it for such purpose within

a reasonable time.

Comment. Section 1235.180 defines "property appropriated to public use"

in accordance with prior Caiifornia declsions. ©See East Bay Mun. Util. Dist.

v. Lodl, 120 Cal. App. THO, T50-758, 8 P.2d 532, (1932). The general
concept of "public use” is discussed in comnection with Section 1240.010.
See Section 1240.010 and Comment thereto.

It should be noted that appropriation to a public use does not require
actual physical use, but may be satisfied by formal dedication or facts indi-
cating a reasonable prospect of use within a reasonable time. See, e.g.,

Woodland School Dist. v. Woodland Cemetery Ass'n, 174 Cal. App.2d 243, 34k p.2d

326 (1959 )(property formally dedicated but not yet used by corporation for

cemetery purposes); City of Los Angeles v. los Angeles Pac. Co., 31 Cal. App-

100, 159 P. 992 (1916)(property assembled by electric railway for planned

subway ). Moreover, property may be apuropriated to public use even though it is

owned by a private individual or corporation. E.g., Woodlend School Dist. v.




EMINENT DOMATN IaW § 1235.180

Tentatively approved July 1970
Renumbered July 1973

Woodland Cemetery Ass'n, supra; City of Los Angeles v. Los Angeles Pac. (o.,

supra. Conversely, property ray be owned by a public entity but not be

appropriated to public use. Deseret Water, 01l & Irr. Co. v. State, 167 Cal.

147, 138 P. 981 (1914); rev'd on other grounds, 243 U.S. 1415, and 176 Cal.

745, 171 P. 287 (1917).

The term defined in Section 1235.180 is used primarily in Article 6
( commencing with Section 1240.510) and Article 7 {commencing with Section
1240.710) of Chapter 3. (These articles relate to a taking for a more

necessary or a compatible use.)

=16~



o EMINENT DCMAIN 1AW § 1233.99
Tentatively approved April 1970

Revised May 1970
Renumbered July 1973

§ 1235.190. Public entity

1235,190. "Public entity" includes the state, a county, city,
district, public authority, public agency, and any other political

subdivision in the state.

~17-



EMINENT DOMAIN Law § 1235.200

Tentatively approved April 1970
Renumbered July 1973

§ 1235.200. State

1239.200. "State" means the State of Califormia and includes the

Regents of the University of California.

«18-




EMINENT DOMAIN IAW § 1235.B10

Tentatively approved April 1970
Renumbered July 1973

§ 1235.210. Statute

1235.210. "Statute" means a constitutional provision or

statute, but does not include & charter provision or ordinmance,



a?

EMINENT DOMAIN LAW §5 1245.010-1245.070

Approved for printing 1672

CHAPTER 4. PRECONDEMNATION ACTIVITIES

Article 1. Preiiminary Location, Survejf, and Tests

§ 1245.510. Right to make examinations and tests

1245.010. Subject to requirements of this article, any
person authorized to acquire property for a particular use
by eminent domain may enter upon property to make
studies, surveys, examinations, tests, soundings, or
appraisals or to engage in similar activities reasonably
related to acquisition or use of the property for that use.

Comment, Section 1245010 continues without substantive

change the provisions of subdivision {b) of former Code of Civil
Procedure Section 1242.

§ 1245.020. Liability for damages

1245.020. (a) The liability, if any, of a public entity for
damages to property that arise from the entry and
activities mentioned in Section 1245.010 is determined by
Section 816 of the Government Code.

{b} Any person, other than a public entity, authorized
to acquire property for a particular use by eminent
domain is liable for damages to property that arise from
the entry and activities mentioned in Section 1245.210 to
the same extent that a public entity is liable for such
damages under Section 816 of the Government Code.

Comment. Section 124.020 ccentinues without substantive

change the provisions of subdivisions [c)} and (d) of former Code
of le Procedure Section 1242.



EMINENT DOMAIN LAW §% 1245.010-1245.070

Approved For printing 1972

§ 1246.030. Consent or court order required in certain
cascs ' ' )

1245.030. In any case in which the entry and activities .
mentioned in Section 1245.010 will subject the person
having the power of eminent domain to lability under
Section 1245.020, before making such entry and
undertakmg such activities, the person shall secure:

{(a) The written consent of the owner to enter upon his
~ property and to undertake such activities; or

(b) An order for entry from the superior court in
accordance with Section 1245.040.

Comment. Except as noted in the Comment to Sechon
1245070, Sections 1245.030-1248870 continue without
substantive change the provisions of former Code of Civil
Procedure Section 1242.5,

§ 1245.040. Court order permitting entry; deposit of
probable compensation :

1245.040. (a) The person seeking to enter upon the
property may petition the court for an order permitting
the entry and shall give such prior notice to the owner of
the property as the court determines is appropriate under
. the circumstances of the particular case. |

(b} Upon such petition and after such notice has been
given, the court shall determine the purpose for the entry,
the nature and scope of the activities reasonably necessary
to accomplish such purpose, and the probable amount of
. compensation to be paid to the owner of the property for
the actual damage to the property and interference with
its possession and use.

(c) After such determination, the court may issue its
order permitting the entry. The order shall prescribe the
purpose for the entry and the nature and scope of the
activities to be undertaken and shall require the person
seeking to enter to deposit the probable amount of
compensation in the manner provided in Section 1255.¢70.

Comment, Seec the Comment te Section 1245.530.



EMINENT DOMAIN Law §§ 1245.010-1245.070

Approved for printing 1972

§ 1245.050. Modification of court order

1245.450. At any time after an order has been made
pursuant to Section 1245040, either party may, upon
noticed motion, request the court to determine whether
the nature and scope of the activities reasonably necessary
to accomplish the purpose of the entry should be modified
or whether the amount deposited is the probable amount
of compensation that will be awarded. If th¢ court
determines that the nature and scope of the activities to
be undertaken or the amount of the deposit should be
modified, the court shall make its order prescribing the
necessary changes.

Comment. See the Comment to Section 1245.30.

§_ 1245.060., Management of amount deposited

1246.860. The courlt shall retain the arnount deposited
under this article for a pericd of six months following the
termination of the entry. Such amount shall be deposited
in the Condemnation Deposits Fund in the State Treasury
and shall be held, invested, depcsited, and disbursed in
accordance with Article 10 (commencing with Section
16429.1) of Chapter 2 of Part 2 of Division 4 of Title 2 of
the Government Code.

Comment. See the Comment to Section 1245.030.

§ 1245.070. Recovery of damages and expenses

124§.070. (a} The owner is entitled to recover from
the person who entered his property the amount
necessary to compensate the owner for any domage which
arises out of the entry and for his court costs in the
proceeding under this article. In the interests of justice,
the court may award the owner, in addition to his court
costs, reasonable attorney’s fees in an armount fixed by the
court. '

(b} Where a deposit has been made pursuant to this
article, the owner may, upon noticed motion rnade within
six months following the termination of the entry, request
the court to determine the amount he is entitled to
recover under this section. Thereupon, the court shall



EMINENT DOMAIN LAW §§ 12L5.010-1245.070

Approved for printing 1972

determine such amount and award it to the owner and the
- money on deposit shall be available for the payment of
such amount.
. {¢) Nothing in this section aflzcts the availability of any.
other remedy the owner may have for the damaging of his
property. -
Comment. Section 1245.570 continues without substantive
‘change the provisions of subdivision (e} of former Code of Civil
Procedure Section 1242.5 except that Section 1245.070 permits
the award of reasonable atterney's fees only in the interests of
justice—e.g,, where the person who entered or sought to enter
acted  arbitrarily and  without any  reascnable
justification—whereas former Section 1242.5 contained no such
limitation on the award of reasonable attorney’s fees.



EMINENT DOMAIN XAV § 1245,210

Tentatively approved December 1971
Renumbered July 1973

Artlcle 2. Resolution of Necessity

§ 1245,210. "Governing body" defined

1245.210. As used in this article, "governing body" means:

(a) In the case of & taking by a local public entity, the
governing body of the local public entity. |

(b) 1In the case of a taking by the Sacramento and San Joaguin
Drainage District, the State Reclamation Board. |

{c) In the case of a taking by the State Public Works Board
pursuant to the Property Acquisition law, Part 11 (commencing with
Section 15850) of Divislon 3 of Title 2 of the Government Code, the
State Public Works Board.

(d) 1In the case of a taking by the Department of Public Works
(other than a taking pursuant to Section 30100 of the Streets and
Highways Code), the California Highway Commission.

(e) In the case of a taking by the Department of Public Works
pursuant to Section 30100 of the Streets and Highways Code, the Cali-
fornia Toll Bridge Authority.

{(f) 1In the case of a taking by the Department of Water Resources,
the California Water Commission.

(g) In the case of a taking for the University of California,

the Regents of the University of California.

-5~



EMINENT DOMAIN IAW § 1245.210

Tentatively approved December 13971
Renumbered July 1973

Comment. Sectlon 1245.210 defines the term "governing body" as used
in thig articie.

Subdivision {a). A local public entity is any public entity other than

the state. Bection 1235.150. The governing bodies of such entities are
specified by statute. E.g., Govt. Code §§ 23005 (boafd of supervisors

. governs county) and 34000 (legislative body of municipal corporation is board
of trustees, city council, or other governing body).

Subdivision {(b). The San Joaguin Drainage District, while by definition

a local public entity {Section 1235.150), is comparsble in some ways to an
agency of the state. Its work is in the interest of the entire state. See

San Joaquin Dreinage Dist. v. Riley, 199 Cal. 668, 251 P. 207 (1926). It

is partislly funded by the state. See Water Code § 8527. Its menagement and
control are vested in a state agency--the Reclamation Board--which is its
governing body. See Water Code § 8502.

Subdivision {c). Takings for all general state purposes {other th?n

state highways, toll bridges, state water projects, and the University of

Celifornia} are made by the State Public Works Board under the Property



A A
"EMINENT DOMAIN LAW § 3245 210

Tentatively avproved December 1971
Remumbered July 1973

Acquisition law (Govt. Code § 15850 et seq.). Under former law, there may
have been cases where the Department of General Services or other state
agenciles c&ul& condemn on behalf of the state under authority formeriy
found in Government Code Sectlion 14661 or other provisions (basically where
an appropriation was made not subject to the Property Acquisition Iaw), but
this authority is not contimied. See Govt. Code § 15855 and Comment there-
to. It should be noted that the Public Works BPoard may condemn property
only with the approval of the agency concermed. Govt. Code § 15853.

Subdivision (d)}. Takings for state highway purposes are accomplished

on behalf of and in the name of the state by the Department of Publie Works.
Sts. & Hwys. Code § 102, The governing body for the Department of Public
Works in such takings is the (alifornia Highway Commission. This contibues

a provision formerly found in Streets and Highways Code Secticn 102.



, EMINENT DOMAIN IAW § 1245.210

Tentatively approved December 1971
Remunbered July 1973

Subdivision {e). Takings for toll bridges and other transportation facili-

ties designated by Streets and Highways Code Section 30100 are accomplished
on behalf and in the name of the state by the Department of Public Wérks.
Ste. & Hwys. Code § 30400. The governing body for the Department of Public
Works in such takings is the California Toll Bridge Authority. Sts. & Hwys.
Code § 30400. See also former Sts. § Hwys. Code § 30404.

Subdivision {f). Takings for state water and dam purposes and for the

Central Valley Prolect are accomplished on behalf and in the neme of the state
by the Department of Water Resources. Water Code §§ 250 and 11575. The
governing body of the Department of Water Resources is the California Water
Commission. This supersedes provisions formerly found in.Sections 250 and
11581 of the Water Code that required a declaration of neceesity by the

Director of Water Resources with the concurrence of the Weter Commisaion.

Subdivision (g). The Regents of the University of California, while

compareble to an agency of the state; is a separate corporation administering
the public trust known as the University of California. The Regents 1s
authorized to condemn property for the university in its own neme and is,
therefore, the governing body of the university for purposes of Section 18ﬂ§;220;
See Cal. Const. Art. IX, § 9 and Educ. Code § 23151. Cf. Bduc. Code §§ 23201

and 23204,
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Tentatively approved May 1570
Revised April 1971

Revlsed December 1971
Renumbered July 1973

§712h5.220. Resolutlon of necessity required

1245.220. A public entity may not commence an eminent domain proceed-
ing until its governing body has adopted a resolution of necessity that meets

the reguirements of this article.

Comment. Before a public entity begine condemnation proceedings, its
governing body must adopt 2 resolution of necessity that meets the require-
ments of Sections 1245.230 and 1245.240, See Section 12L0.0LO and Comment
thereto.

It should be noted that failure to commence an eminent domain proceeding
within six months after edoption of & resolution of necessity constitutes a

cause of action for inverse condemmation. Section 1245.260.



EMINENT DOMAIN 1AW § 1245.230 i

Tentatively approved Mazy 1970
Revised June 1570

Revised April 1971

Revised December 1371
Renumbered July 1973

§ 1245.230. Contents of resolution

1245.230. fThe resolution of necessity shall contain all of the followipg:

{a) A general description of the proposed project with a reference
to the specific statute or statutes authorizing the public entity to
acquire property for such project.

{v) A description of the property to be acquired for the proposed
project and its use in the proposed project.

{c) A declaration that the governing body of the public entity
has found and determined each of the following:

{1) The public interest and necessity require the proposed project.

(2} The propesed project is planned or located in the manner that
will be most compatible with the greatest public good and the least
private injury.

(3) The property described in the resolution is necessary for the

proposed project.

Comment. Section 1245.230 prescribes the contents of the resolution of

neceszity by a public entity. The resolution is an administrative deter-
mination that the statutory prerequisites for taking particulsr property
have been met. Sectlon 195,230 supersedes various provisions that required a

resolution of necessity by different public entities.

-10-
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Tentatively approved May 1970
Revized June 1970

Bevised April 1971

Revised December 1971
Renumbered July 1973

Subdivision {a). The resclution of necessity must contain a general

description of the proposed project. A statement, for example, that the
project is an "elementary school and grounds" or "right of way for a free-
way' would satisfy this requirement.

The resoclution alsoc must make reference to the specific statute or stat-
utes suthorizing the exercise of the power of eminent domsin for the project.
Only persons suthorized by statute to condemn for a particular public use can
condemn for that use. Section 1240.020. such authorizing: statutes may be of
geveral types. The state, the University of California, cities, counties,
and school distriets, for example, may condemm any property necessary to
carry out any of their powers or functions. See, e.g., Educ. Code §§ 1047
{school districts), 23151 (Regents of the University of California); Govt.
Code §§ 15853 (Public Works Board), 25350.5 (counties), 37350.5 {cities).

Many special districts have similar broad awtherity, but some may condemm
only for limited or specilal purposes. Additionally, if the condemnor is
acquiring property under authority of certain general public uses, it must
specify that authority. E.g., Sections 1240.220 {future use), 1240.320 and
1240.330 (substitute), 12%0.420 (excess), 1240.510 {ermpatible- use),

1240.6)0 (more necessary use).

i
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Tentatively approved May 1970
Revised June 1970

Revised April 1971

Revised December 1971

Renumbered July 1973

Subdivision (b). The resclution of necessity must contain a deserip-

tion of the property, right, or interest to be taken. See Section 1235.170
{"property" defined). The description must be sufficiently precise to en-
able the owner to determine the physical extent of the taking and the interest
sought. The resolition must also indicate in what way the property will be
used for the propesed project.

Subdivision {(¢). The resolution of necessity must contain a declara-

tion that the governing body of the public entity has found and determined

the existence of each of the three elements of public necessity required by
Section 1240.030 to be established for a taking. See Section 1240.030 and
Comment thereto. This provision is modeled after similar provisions formerly
applicable to varicus condemnors. See, e.g., former Code Civ. Proc. § 1241(2),

former Water Code § 8595, former Sts. & Hwys. Code § 25052.



EMINENT DOMAIN IAW § 1245.240

Tentatively approved May 1970
Revised April 1971

Revised December 1971
Renumbered July 1973

§ 1245.240. Adoption of resolution

1245.240. Except as otherwise provided by statute, the resclution
mst be adopted by & vote of a majority of the members of the governing body

of the public entity.

Comment. Section 1245.240 states the general rule that, to be valid,
the resolution of necessity must be adopted by a majority of all of the mem-
bers of the governing body of the entity, not merely a majority of those
present at the time of adoption. In the past, it was not clear whether a
ma jority of those present could authorize condemnation. Cf. 52 Ops. Cal:
Atty. Gen. 56 {1969 )(majority of those present needed for city ordinance).

Section 1245.240 continyes the majority vote requirement for takings by
the state. BSee, e.g., former Govt. Code § 15855 and Ste. & Hwys. Code § 102.
Section 12545.2L0 also contimues the majority vote requirement formerly appli-
cable to most takings by local public entities under numerous specific pro-
visions superseded by Section 12L45.240. Section 1245.240 supersedes the pro-
vision of former Code of Civil Procedure Section 1241(2) that made the reso-
lutions of certain loeal public entities conclusive on necessity if the reso-
lution was adopted by a two-thirds vote.

The introductory provieso of Sectlon ipy5.240 recognizes that differing
vote requirements may be imposed by special statute. BSee, e.g., Educ. Code
§ 23151 (two-thirds vote required for taking by Regents of the University of

California).
-13



EMINENT DOMAIN Law § 1245.250

Tentatively approved May 1970
Revised April 1971

Revised December 1971
Renumbered July 1973

§ 1245.250. Effect of resolution

1245.250. (a) Except as otherwise provided by statute, & resoclution
of necessity adopted by the governing body of the public entity pursuant to
this article conclusively establishes the matters referred to in Section
1240.030.

(b) If the taking is by a local public entity and the property des-
cribed in the resolutlon is not located entirely within the boundaries of
the local public entity, the resolution of necessity creates a presumption
that the matters referred to in Section 1240.030 are true. This presumption
is a presumption affecting the burden of producing evidence.

(¢} For the purposes of subdivision (b), a taking by the State Reclama-
tion Board for the Sacramento and San Joaguin Drainage Distriet is not a tak-

ing by a local public entity.

Comment. Section 1245.250 provides a uniform rule governing the effect
to be given to a resolution of necessity. It contipues the concluslve effect
given to the resolution in state takings. BSee, e.g., former Govt. Code
§ 15855, It supersedes numerous sections of various codes that afforded .dis-
parate treatment to the resolution of necessity of various types of local
public entities and generalizes the conclusive effect given the resolution of
certain local public entities by former Code of Civil Procedure Section

1241(2).

~llie
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Tentatively approved May 1970
Revised April 1971

Revised December 1971
Renumbered July 1973

Subdivision (a), Under Section 324%5.250, a valid resolutlén of neces-

sity conclusively establishes the matters of public necessity specified In
Section 1240.030 (1) in all takings by local public entitles where the
property taken 1s eatirely within the boundaries of the condemning entity
and (2) in all tekings by state entities regardless of the location of the
property taken. The conclusive effect afforded the resolution of necessity

is constitutionally permissible. Rindge Co. v. County of Los Angeles, 262

U.S. 700 (1923), aff'g County of los Angeles v. Rindge Co., 53 Ca2l. App. 166,

200 P. 27 (1921); city of Oakland v. Parker, 70 Cal. App. 295, 233 P. 68 {1924).

Among the matters enccompassed in the conclusive resolution are the extent of

and interest in necessary property. See Section 1245.23Q0 and Comment thereto.
A valld resolution precludes Judicial review of the matters specified in

Section 1240,030 even where it is alleged such matters were determined by

"fraud, bad faith, or abuse of discretion.” See Pecple v. Chevaller, 52 Cal.2d

299, 340 P.2d 598 (1959). However, the resolution is conclusive only on the
matters specified in Section 1240.030; it does not affect in any way the right
of a condetinee to challenge a taking on the ground that the project is not an
authorized public use or on the ground that the condemnor does not intend to
put the property to its declared public purpose. 3See Sections 1240.010 and
1250.320 and Comments thereto.- Nor does the conclusive presumption
granted the resolution on matters of necessity affect the right of
a- defendant to contest the right to take his property on

specific statutory grounds provided in the Eminent Domain

-15-



EMINENT DOMAIN IAW § 1245.250
Tentatively approved May 1970
Revised April 1571

Revised December 1G71
Renumbered July 1973

Iaw. See Sections 1240.220 {future use), 1240.340 (substitute), 1240.420
(excess), 1240.510 (compatible), and 1240.610 (more necessary). Likewise,
the condemnor must demonstrate its compliance with any cother reguirements
and regulations governing the institutioa of public projects. Cf. Comment
to Section 1240.030.

The initial proviss of Section 1245,250 recognizes that there may be
exceptions to the uniform conclusive effect given the resolution of necessity.
One important exception ie in subdivision (b){extraterritorial acquisitions
by local public entity). As to the effect of the resclution of necessity
where the taking is by a city or county for copen space, see Govermment Code
Section 6953.

Subdivision {(b). Subdivision (b) provides that a resolution of neces-

sity of a local public entity creates a presumption affecting the burden of
producing evidence with regard to public necesslty if the property-described
in the resclution is not located entirely-within the boundaries of the lsdeal
public entity. See Evid. Code § 60k.

Subdivision (b) continues the portion of former Code of Civil Procedure
Section 1241(2) that denied conclusive effect of a resolution to property
lying outside the territorial limits of certain local public entities. Under
that provision, necessity and proper location were Justiciable questions in

the condemnation proceeding. See City of Hawthorne v. Peebles, 166 cal.

App.2d 758,333 P.2d 442 {1959); City of Carlsbad v. Wight, 221 Cal. App.2d

756, 3% Cal. Rptr. 820 (1963); City of Los Angeles v. Keck, 14 Cal. App.33

-16-
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Tentatively approved May 1970

Revised April 1971
Revised December 1971

Renumbered guly 1973

920, 92 Cal. Rptr. 599 {1971). Subdivision (b) extends this limition on the
effect of the resclution of necessity to all loeal public entities condemn-
ing property ocutside their territorial Jurlsdiction and also makes the
guestion whether the proposed project is necessary a Jjusticilable question in
such & condemnation proceeding.

Subdivision (c). The limitation contained in subdivision (b) is not

applicable to acquisitions for the Sacramento and San Joaquin Drainage
District. Acguisitions for this district are undertaken by the State Recla-
mation Board. See Water Code § 8590 and Section 12&5.210 and Comment thereto.
The conclusive effect given resclutions of the board by former Water Code

Sectlon 8595 is continued under subdivisions (a) and (e).



EMINENT DOMAIN IAW § 1245.260

Staff draft July 1973

§ 1245.260. Failure to initiaste eminent domain proceeding: within six months
from adoption of resolution

1245.260. (&) If a public entity has adopted a resolution of necessity
that meets the requirements of this article and is authorized to exercise the
pover of eminent domain to acguire the property described in the resclution
but does not commence an eminent domain proceeding to acquire such property
within six months after the date the resolution was adopted, the owner of
the property may bring an action in inverse condemnation requiring the taking
of such property and a determination of the compensation for such taking. 1In
such inverse condemnation action, the court may, in addition, or in the alter-
native, if it finds that the rights of the owner have been interfered with,
award damages for any such interference by the public entity.

(b} This section does not affect any authority a public entity may have
to do any of the feollowing:

(1} Institute an eminent domain proceeding.

(2) Take possession of property pursuant to Article 3 (commencing with
Section 1255.410) of Chapter 6.

(3) Rescind a resolution of necessity and abandon the eminent domasin

proceeding.

Comment. Section 1245.260 continues without substantive change the pro-

visions of former Code of Civil Procedure Section 1243.1.

-18-



EMINENT DOMAIN LAW § 1255.010

Tentatively approved September 13970
Reviaed May 1973

CHAPTER 6. DEPOSIT AND WITHDRAWAL OF FROBABLE COMPENSATION;
POSSESSICN PRICR TO ENTRY OF JUDGMENT

Article 1. Deposit of Probable Compensation

1255.010. it of amount of & ised value of Tt

1955.010. (a) At any tlme after filing the complaint and prier to
entry of Juigment, the plaintiff may deposit with the couwrt the amount
indicated by the appraisal referred to in subdivision (b) to be the compen-
sation for the me for which the deposit is made. The deposit mey be
made whether cr not the plaintiff applies for an order for possession or
intends to do sor.

{(b) Before meking a deposit under this secticn, the plaintiff shall
have an expert qualified to0 express an opinion as to the value of the property
(1) make an appraisal of the property and {2) prepare a gtatement of val uation
data Justifying the sppraisal. The statement of valuation data shall set
forth all amounts, opinions, and supporting data required by Section 1258.220
to be 1ncluded in a statement of valuation date with respect to the compensa-
tion required by Chapiers 9 {commencing with Bection 1263.010) and 10 (com-
mencing with Section 1265.010).

(e) HNotwithstanding subdivision (b), upon ex parte epplication, the

court may meke en order permitting the plaintiff to defer preparstion of the

-1-



EMINENT DOMAIN 1AW § 1255.010

Tentatively approved Sveptenber 1870
Revised May 1973

statement of valuation data for a reassonable time not exceedlag 50 days from
the date the deposit is made if the plaintiff, by affidavit, presents facts
showing that an emergency exists and that the statement of valuation data

e¢annot reasonably be prepared prior to meking the deposit.

Comment. Section 1255.010 is new. In contrast with subdivisien {a) of
former Section 1243.5, (1) the deposit may be made without obtaining the
ecourt's order therefor and without regard to an order for possession and (2)
the amount of the initial deposit is determined by sn appraisal obtained by
the plaintiff rather than by the court upon ex parte applieation of the
plaintiff. Under Section 1255.030, however, the amount deposited may dbe
deternined or redetermined by the court on meotion of any interested party.

The appraisal and the statement of valuation data required by subdivision
{b) may be made either by a member of the condemnor's appraisal staff or by
an independent appraiser. The statement of valuation data is necessary to
epable the plaintiff tc comply with Section 1255.020 which requires the notice
of the deposit to be accompanied by or to refer to the statement of valuation
data which justifies the amount of the deposit. The regquired statement must
eontain all the information required 4o be included in a statement of valua-
tion data. BSee Section 1258.220, which requires that such a statement set
forth the appraiser's c¢pinions as to the compensation for the property and

specified items of supporting data--such as "comparable transactions”--to the
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Tentatively approved September 1970
Revised May 1973

extent that the opinions are based thereon. An seppraisal report containing
all of such information could be used as & statement of veluation data. See
Section 1258.220(f).

The making of a deposlt by the plaintiff, and any subsequent possession
of the property by the plaintiff, dces not weive its right teo appeal in the
proceeding. See Sections 1255.090 and 1255.470. Cf. Bection 1268.480 and

Amnot., Eminent Domain: Payment or Deposit of Award in Court as Affecting

Condemnor's Right to Appeal, 40 A.L.R.3d 203 (1971).

Under emergency circumstances, it may be possible to make only a rough,
preliminary appraisal of the property. In such cases, subdivision (c) permits
the plaintiff to apply ex parte to the court for an 6rder permitting the
plaintiff to defer preparation of the statement of valuation data for a reason-
able time not exceeding 50 days from the date of the depoﬁit. Even where the
plaintiff obtains such an order, the order does not relieve the plaintiff from

depositing an amount based on an initial appreisal of the property.



EMIKENT DOMAIN IAW § 1255.020

Tentatively approved September 1970
Revised September 1972

Revised Moy 1973

§ 1255.020. BService of notice of deposit

1255.020. {a) On making a deposit pursuant to Section 1255.01i0, the
rlaintiff shall serve a notice of deposit on all parties to the proceeding
who have an interest in the property for which the deposit was made. The
notice of depeositi shall state that a deposit has been made and the date and
the amount of the deposit. Service of the notice of deposit shall be made
in the manner provided in Section 1255.450 for service of an order for pos-
session.

(b) The notice of deposit shall either (1) be accompanied by a copy of
the statement of valuation data referred to in Section 1255.010 or {2) state
the place where and the normal bueiness hours during which such statement mey
be lnspected and copled end aleo state that, upon written request, the plain-
tiff will send the party & copy of the statement. If the notice is not ac-
companied by the copy of the statement, the plaintiff shell, at the places
and times indicated in the notice, make the statement aveilable for inspec-
tion and copying to any party who has an interest in the property and also
shall, within 10 days after recelpt of a written request from any such party,
send that party a copy of the statement.

{e) If the pleintiff has obtained an order under Section 1255.010 de-
ferring completion of the statement of valuation data, the plaintiff shall
comply with subdivision {a) on making the deposit and shall comply with sub-

division (b) upon completion of the statement.

b
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Tentatively approved September 1970

Revised September 1972
Reviged May 1973

Comment. Section 1255.020 is new. It requires that notice of the
deposit be given in all cases to facilitate moticns to change the amount
of the deposit {Section 1255.030) or applications to withdraw the funds

deposited (Section 1255.210 et seq.).



. ) EMINERT DOMAIN IAW § 1255.030C

Tentatively approved September 1970
Revised September 1972

§ 1255.030. Increase or decrease in amount of deposit

1255.030. (a} At any time after & deposit has been made pursuant to
this article, the court shall, upon motion of the plaintiff or of any party
having an interest in the property for which the depeosit was made, determine
or redetermine whether the smount deposited is the probeble amount of com-
pensation that will be awarded for the teking of the property.

{b) If the plaintiff has taken possession or obtained an order for pos-
session and the court determines that the probable amount of compensation
exceeds the amount deposited, the court shall order the amount deposited to
be increased to the amount determined to be the probabie amount of compensa-
tion and, if the amount on deposit ie not increased accordingly within 30
days from the date of the court's 6rder, the defendant may serve on the plain-
tiff a notice of election to treat such failure as an abandonment of the
proceeding. If the plaintiff does not cure its fallure within 10 days after
recelpt of euch notice, the court shall, upon motion of the defendent, enter
Judgment dismissing the proceeding and awarding the defendant his recoverable
coste, disbursements, and damages a&s provided in Chapter 12 {commencing with
Section 1270.010).

(¢) After any amount deposited pursuant to this article has been with-
drawn by a defendant, the court mey not determine or redetermine the probable

amount of compensation to be less than the total amount already withdrawn.



EMINENT DOMAIN IAW § 1255.030

Tentatively approved September 1970
Revised September 1972

Nothing in this subdivision precludes the court from making & determinetion or
redetermination that probable compensation is greater than the emount with-
drawn.

{d) fThe plaintiff may at any time increase the amount deposited with-
out meking a motlon under this section. In such case, notice of the increase

shall be served as provided in subdivision (a) of Section 1255.020.

Comment, Section 1255.030 18 new. It supersedes subdivision (d) of
former Section 1243.5, which provided for redetermination of the amount of
probable compensation. As to the duty of the plaintiff snd the power of the

court to meintain the deposit in an adeguate amount, see J.H. Deacon Iav. Co.

v. Superior Court, 220 Cal. 392, 31 P.2d 372 (1934); Marblehead land Co. v.

Superior Court, 60 Cal. App. 64%, 213 P. 718 (1923).

Subdivision (b) requires that the plaintiff increase the amount of the
deposit in sccordsnce with the court's crder. Fallure to so increase the
deposit while .in possession may result in an sbandomment with attendant cests,
fees, and damages. Cf. Section 1263.110 (effect on date of veluation of
failure to increase deposit). .

Section 1268.440 provides for recovery of any excessive withdrawal after
final determination of emounts in the eminent domain proceeding.’” No provision
1s made for recovery, priler to such final determination, of any amount with-
drawn. Accordingly, subdivision (c) prevents determination or redetermination

of the amount of probable compenssation to be less than the total sum withdrawn.



EMINENT DOMAIN IAW § 1255.030

Tentatively approved September 1970
Revised September 1972

Subdivision (d) is included to make clear that the deposit may be

increased without the need for a court determination under this section.
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Tentatively approved September 1970
Revised May 1973

§ 1255.040. Deposit for relocation purpcses on motion of certain defendants

1255.040. {a) If the property to be taken includes a dwelling contain-
ing not more than two residential units and the dwelling or one of its units
is occupied as his residence by & defendant, and, 1f the plaintiff has not
made a deposit that satisfies the reguirements of this article, such defend-
ant may move the court for an order determining the emount of such compensa-
tion for the dwelling and so much of the land upon which it is constructed
a3 may be required for its convenlent use and occupation. The notice of
motlon shall specify the date on which the moving party desires the deposit
to be made. Such date shall not be earlier than 30 days after the date
noticed for the hearing of the motion and may be any later date. The motion
shall be héard and determined in the same manner as a motion made t0 modify
a deposit under Section 1255.030.

(b} The court shall meke its order determining the probable compenss-
tion if the court determines that the defendant will use the amount deposited
for relocation purposes only. Notwithstanding Section 1268.220, if the
plaintiff deposits thé amount stated in the order on or before the dete speci-
fied by the moving party, (1)} interest upon that amount shall not accure
and {2) the plaintiff may, after masking the deposit and upon ex parte appli-
cation to the court, obtain an order for possession that autherizes the
plaintiff to take possession of the property 30 days after the date for the

deposit specified by the moving party.



EMINENT DOMAIN IAW § 1255.040

Tentatively approved September 1970
Revised May 1573

{c) Rotwithstanding Section 1268.210, if the deposit is not made on
or before the date specified by the moving party, the compensation awarded
in the proceeding to the moving party shall draw legal interest from that
date. The moving party 1s entitled to the full amount of such interest with-
out offget for rents or other Income received by him or the value of his
continued possession of the property.

{d) If the proceeding is abapdoned by the plaintiff, the interest under
subdivision (c)} may be recovered as costs in the proceeding in the manner pro-
vided for the recovery of other cosits and disbursements on abandomment. If,
in the proceeding, the court or a Jury verdict eventually determines the com-
pensation that would have been awarded to the moving party, then such interest
shall be computed on the amount of such award. If no such determination is
ever made, then such interest shall be computed on the amount of probable com=-
pensation as determined on the motion.

{e) The filing of a motion pursuant to this section constitutes a
walver by cperation of law, conditioned upon subsequent deposit by the plain-
tiff of the amount determined to be probable compensation, of all claims and
defenges in favor of the moving party except his claim for greater compensa-
tion.

(f) Notice of s deposit made under this section shall be served as pro-
vided by subdivision (a) of Section 1255.020. The defendant may withdraw the
deposit as provided in Article 2 {commencing with Section 1255.21C) on condi-

tion that the deposit is used for relocation purposes only.
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Tentatively approved September 1970
Revised May 1973

(g) MNo motion may be made by a defendant under subdivision (a) after
entry of Judgment unless the judgment is reversed, vacated, or set aside and

no other judgment is entered.

Corment. Section 1255.040 is. new. Sectlon 1255.040 makes available to
homeowners & procedure by which probable just compensation may be determined,
deposited, and withdrawn for relocatlon purposes within & relatively brief
period after the beginning of the proceeding. For a comparable but much
broader provision, see Pa. Stat. Aan., Tit. 26, § 1-407(b)}(Supp. 1966).

Except ae provided in this section, the depositing of probable just com-
pensation pursuant to this article or the taking of possession pursuant to
this chapter is optional with the plaintiff; if & deposit is not made and
possession ie not taken, 8 defendant 1s not entitled to be paid until 30 days
after final judgment. Section 1270.030.

The reference In subdivision (8) to the amount of land required for the
"convenient use and occupation" of the dwelling 1s taken from Section 1183.1
of the Code of Clvil Procedure which deasls with mechanic's liens. The limi-~
tation precludes application of this section to land owned in common with
the dwelling but unnecessary to the convenient use of the dwelling.

Under subdivision (b), the timely making of a deposit under this section
entitles the plaintiff to an order for possesslon effective 30 days after the
date for the making of the deposlit specified in the notice of motlon served

by the moving party.
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Tentatively approved September 1970
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Subdivisions (b) and (c) provide special rules governing when interest
commences to accrue and ceases to accrue. If the deposit is not made on or
before the date specified by the moving party, ilnterest commences to accrue
on the date specified by the moving party. On the other hand, if the re-
quired deposit is made on or before the date specified by the moving party,
interest on the amount deposited does not accrue. If a deposit 1is thereafter
made, subdivision (a) of Section 1268.22C provides that interest veases to
accrue on the date such amount ie withdrawn by the person entitled thereto.

Under subdivision {c), abandomment by the plaintiff entitles the defend-
ant to recover interest in the manner provided for recovery of other costs,
as prescribed in Chapter 12 (commencing with Section 1270.010). The plain-
tiff may not abandon, however, if the defendant, to his detriment, has sub-
stantially changed hie position in justifiable reliance upon the proceeding.

Section 1270.0L4O.

-12-
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Tentatively approved May 1973

§ 1255.050. Deposit on motion of owner of rental property

1255.050. (a) If the property to be taken is subject to a leasehold
interest and the plaintiff has not made a deposit that satisfies the regquire-
ments of this article, the lessor ﬁay move the court for an order determining
the amount of compensation for the property in the same manner and subject to
the same procedures and conditions as a motion pursuent to Section 1255.040
except that, upon the plaintiff's failure to make any deposit sc ordered,
interest shsll not commence to accrue.

{b) If the plaintiff fails to make any deposit ordered pursuant to sub-
division {a), the court shell include in the compensation awarded in the
emlnent domain proeceeding or the damhges on abandomment the lessor's net
rental losees ocecurring after the datesspecified in the order to the extent
that the losses are directly attributable to actions of the plaintiff or the

pendency of the eminent domain proceeding.

Comment. Sectlion 1255.050 is new to California law. Section 1255.050
provides for recovery of rental losses only where the lessor has obtelned an
order requiring a deposit prior to Judgment and the plaintiff feils to comply.

Compare Klopping v. City of whittier, 8 Cal.3d 39, P.2d , Cal. Rptr.

- {1972 ){rental losses may be recovered in cases of unreasonable delsy or
other unreasonable conduct by plaintiff).
Section 1255.050 incorporates the procedures and conditions of the motion

for deposit under Section 1255.040 (deposit for relocation purposes). Under

~13-
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Tentatively approved May 1973

the latter section, the sanction for failure to comply is accrual of interest;
Section 1255.050 does not incorporate this sanction, but instead provides for

recovery of rental loss in case of failure to comply.

-1



EMINENT DOMAIN LAW § 1255.060

Tentatively approved September 1970

§ 1255.060. Limitation on use of evidence submitted in commection with deposit

1255.060. The amount deposited pursuant to this article shall not be

given in evidence or referred to in the trial of the issue of compensation.

Comment. Section 1255.060 restates the substance of & portion of sub-
division (e) of former Section 12h3,5. er. Section 1255.270 (amount with-
drawn). Its purpose is to encourage the plaintiff to make an adequate deposit
by preventing the amount deposited from being given in evidence on the issue
of compensation. This section does not prevent the defense either from using
the appralsal date for impeachment purpcses cor from calling the appraiser as

an expert witness on its own behalf. See People v. Cowan, 1 Cal. App.3d

1001, 81 Cal. Rptr. 713 (1969); People v. Douglas, 15 Cal. App.3d 81k, 93

Cal. Rptr. 644 (1971).

-15-
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§ 1255.070. Deposit in State Tremsury unless otherwilse required

1255.070. When money is deposited as provided in this article, the
court shall order the money to be deposited i1n the State Treasury or, upon
written request of the plaintiff filed with the deposit, in the county
treasury. If money 1s deposited in the State Treasury pursuant to this
section? it shall be held, invested, depoeited, and disbursed in the manner
specified in Article 10 {commencing with Section 16429.1) of Chapter 2 of
Part 2 of Division 4 of Title 2 of the Govermment Code, and interest earned
or other increment derived from its investment shell be apportioned and
disbursed in the manner specified in that article. As between the parties
to the proceeding, money deposited pursuant to this article shall remain at
the risk of the plaintiff until paid or made payable to the defendant by

order of the court.

Comment. ‘The firet two sentences of Section 1255.070 are the same in
substance as former Section 1243.6. The last sentence is based on the Pirst

two sentences of subdivision (h) of former Section 1254.

-16-
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Staff draft July 1973

§ 1255.080. Effect on deposit of entry of judsgment

1255.080. Any amount deposited under this article shall, upon entry
of judgment, be deemed to be san amount deposited pursuant to Article 5

{ commencing with Secticn 1268.410) of Chapter 11.

Comment. Section 1255.080, which is new, provides that amounts deposited
by the plaintiff prior to judgment are automatically applied to a deposit on
the Judgment. See also Section 1255.260 (amount withdrawn prior to Judgment

credited on judgment).

-17-
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§ 1255.090. Deposit does not waive right of appeal

1255.090. The plaintiff dces not abandon or walve the right to appeal
from the jJjudgment or to reguest a new trial by depositing the probable com-

pensation pursuant to this article.

Comment. Section 1255.090 is pew. For comparable provisions, see Sec-
tions 1255.470 (posseseion prior to Jjudgment) and 1268.480 (deposit and pos-

session after judgment).

-18-
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Tentatively approved September 1970

Article 2. Withdrawal of Deposit

§ 1255.210. Application for withdrawal of deposit

1255.210. Prior to entry of judgment, any defendant who has an interest
in the property for which a4 deposit has been mede under this chapter may
apply to the court for the withdrawal of all or any portion of the amount
deposited. The application shall be verified, set forth the applicant's
interest in the property, and request withdrawal of a stated amount. The

applicant shall serve & copy of the application on the plaintirf.

Comment. Section 1255.210 is derived from subdivisicns (a) and (c¢) of

former Section 1243.7.

-19-
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Tentatively approved September 1970

§_1255.220. Order permitting withdrawal

1255.220. Subject to the requirements of this artiele, the court shall
crder the amount requested in the spplication, or such portion of that amcunt

ag the spplicant may be entitled to receive, to be paid to the applicant.

Comment. BSection 1255.220 continues the substence of the second sentence

of subdivision (a) of former Section 1247.3.
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Tentatively approved September 1970

§ 1255.230. Objecticns to withdrawal

1255.230. (a) No withdrewal may be ordered until 20 days after service
on the plaintiff of & copy of the application or until the time for all
objections has explred, whichever is later.

(b) Within the 20-dey period, the plaintiff mey file objections to
withdrawal on eny cne or more of the following grounds:

{1} Other parties to the proceeding are known or believed to have inter-
ests in the property.

(2) An undertaking should be filed by the applicant as provided in Sec-
tion 1255.2L0 or 1255.250.

(3} The amount of an undertaking filed by the applicant under thie
chapter or the sureties thereon are insufficient.

{¢) If an objection is filed on the ground that other parties are known
or believed to have interests in the property, the plaintiff shell serve or
attempt to serve on such other parties & nctice that they may appeer within
10 days after such service and object to the withdrawal. The notice shall
advise such parties that their failure to cbject will result in wailver of
eny rights ageinst the plaintiff to the extent of the samount withdrawn. The
notice shall be served in the manner provided in Section 1255.450 for service
of an order for poesessiocn. The plaintiff shall file, and serve on the appli-
cant, & report setting forth (1) the names of parties served and the dates of

gervice and {2) the names and last known addresses of parties who have neither
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Tentatively approved September 1970

appeared in the proceeding nor been served with process and whom the plaintiff
was unable to serve personally. The applicant may serve parties whom the
plaeintiff has been unable to serve. FPartles served in the manner provided in
Section 1255.450 shall bave no claim sgainst the plaintiff for ccmpensation
to the extent of the amount withdrawn by all applicants. The plaintiff shall
remain liable to parties having an interest of record who are nct so served
but, if such liability is enforeed, the plaintiff shall be subrogated to the
rights of such parties under Sectiom 1255.280.

(d) If any party cbjects to the withdrawal, or if the plaintiff so re-
quests, the court shall determine, upon hearing, the amounts to be withdrawn,

if any, and by whom.

Comment. Section 1255.230 continues portions of subdivisions {c}, (e),
and (f) of former Section 124%3.7. Unlike the provisions on which it is based,
Secticn 1255.230 does not forbid withdrawal of the deposit if notice of the
application cannct be persongslly served upon all parties; it authorizes the
cowrt to exercise its discretion as to the amount to be withdrawn in such
cases.

Nothing in this section precludes withdrawal of the deposit upon stipula-
tion of all parties having an interest in the properiy for which the deposit

was made.
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Tentatively approved September 1970

§ 1255.240. Security where conflicting claims to amount withdrawn

1255.240. (&) If the court determines that an applicant is entitled to
withdraw any portion of a deposit thet ancther party claims or to which another
person may be entitled, the court may require the applicant, bhefeore withdrawing
such portion, to file an undertaking. The undertaking shall secure payment to
such party or person of any amount withdrawn that exceeds the amount to which
the applicant is entitled as finally determined in the eminent domein pro-
ceeding, together with interest as provided in Section 1255.280. If with-
drawal is permitted notwlthetanding the lack of personal service of the
application for withdrawal upon any party to the proceeding, the court may
alsc regquire that the undertaking indemnify the plaintiff against any lia-
bility it may incur under Section 1255.230. The underteking shall be in such
amount as is fixed by the court, but if executed by an admitted surety insurer
the amount shall not exceed the portion claimed by the adverse claimant or
appearing to belong to another person. The undertaking may be executed by
two or more sufficient sureties approved by the court, and in such case the
amount shaell not exceed double such portion.

{b) Unless the undertaking ie required primerily because of en issue as
to title between the applicant and another party or person, if the underteking
is executed by an admitted surety Iinsurer, the applicant filing the undertaking
is entitled to recover the premium reasonably paid for the undertaking as s

part of the recoverable costs in the eminent domain proceeding.
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Tentatively approved September 1970

Comment. Section 1255.24%0 continues the substance of subdivision (c¢) of
former Section 1247.3. Subdivision (a) of Section 1255.240 permits the court
to exercise its disecretion whether to require an undertaking in cases where
there are conflicting cleims to the amount to be withdrawn.

Subdivision {b) permite recovery of the bond premium as costs in the pro-
ceeding unless the necessity for the undertasking arises primarily from an
issue of titie. For use of the same distinction in assessing the costs of

apportionment proceedings, see Section 1265.030 and People v. Nogarr, 181 Cal.

App.2d 312, S Cel. Rptr. 247 (1960).
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Tentatively approved September 1970

$§ 1255.250. Security when amount in excess of original deposit is withdrawn

| 1255.250. (a) 1If the amouﬁt originally deposited is increased
pursuant to Section 1255.030 and the total smount sought to be with-
dravn exceeds the amount of the original deposit, the applicant, or
each applicant if there are two or more, shall file an undertsking.
The undertaking shell be in favor of the pleintiff and shall secure
repayment of any amount withdrewn that exceeds the emount to which
the applicant is entitled as finally determined in the eminent do-
main proceeding, together with interest as provided in Section
1255.280. If the undertaking is executed by an admitted surety
ingurer, the undertaking shail be in the amount by which the total
amount to be withdrawn exceeds the amount origlnally deposited. The
undertaking may be executed by two or more sufficient sureties ap-
proved by the court, and in such cese the undertaking shall be In
double such amount, but the maximum amount that may be recovered
from such sureties is the amount by which the total amount to be
withdrawn exceeds the amount originally deposited.

{b) If there are two or more applicants, the applicants, in

lieu of filing separate undertgkings, may Jjointly file a single

undertaking in the amount reguired by subdivision (a).
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{(¢) The plaintiff may waive the undertaking required by this
section or may consent to an undertaking that is less than the
emount stated by this section.

(d) If the undertaking is executed by an admitted surety
insurer, the applicant filing the undertaking may recover the pre-

mium reasconably paid for the underteking as a part of the costs in the

eminent domain proceeding.

Comment. Section 1255.250 is the same in substance as subdivision
(v) of former Code of Civil Procedure Section 1243.7 except that the
former two-percent limitation of the amount recoverable for a premium on

an undertaking has heen replaced by the "reasonably peid"” limitation.

Withdrawal by one or more defendants of an amount in excess of the original
depesit is possible 1f the deposit has been increased as provided for by

Sectlon 1255.030.
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Tentatively approved July 1971

§ 1255.260. WVithdrawal waives all defenses except claim to greater
compensation

1255.260, If any portion of the money deposited pursuant to
this chapter is withdrawm, the receipt-of any such money shall con-
stitute a waiver by operation of law of all claims and defenses in
favor of the persons recelving such payment except a claim for
greater compensation. Any amount so paid to any party shall be

credited upon the judgment in the eminent domain proceeding.

Comment. Section 1255.260 restates the substance of subdivision
(g) of former Section 1243.7. 1In addition to the
defendant's waiving claims and defenses other than the claim to greater
compensation, withdrawal of the deposit may slso entitle the plaintiff to

an order for possession. See Section 1255,460. Cf. People v. Gutierrez,

207 Cal. App.2d 759, 24 cal. Rptr. 781 {1962).
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Tentatively approved September 1970

§ 1255.270. Limitation on use of evidence submitted in connection with deposit

1255.270. Bo amount withdrawn pursuant to this article shall be given in

evidence or referred to in the trial of the issue of compensation.

Comment. Sectien 1255.270 restates the substance of a portion of sub-
divieion (e) of former Section 1243.5. See Section 1255.060 and Comment

thereto.
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Tentetively approved September 1970
Revised September 1972
Revised May 1973

§ 1255.280. Repayment of amount of excess withdrawal

1255.280. (a) Any amount withdrawn by.a party in excess of the
smount to which he is entitled as finally determined in the eminent
domain proceeding shall be paid to the parties entitled thereto. The
court that ordered the withdrewal shall enter judgment accordingly.

{b) The Judgment sc entered shall not include interest except in
the following ceses:

(1) Any amount that is to be paid to a defendant shall include
legal interest from the date of its withdrawal by another defendant.

(2) 1If the amount originally deposited by a plaintiff was increased
pursuant to Section 1255.030 on motion of a party obligated to pay under
this section, any amcunt that is attributable to such ilncrease and that
is to be repaid to the plaintiff shall include legal interest from the
date of its withdrawal.

{e¢) If the judgment so entered is not paid within 30 days after
1ts entry, the court may, on motion, enter judgment ageainst the sureties,
if any, for the amount of such judgment.

(3) The court mey, in its discretion, grant a party obligated to
pay under this sectlon a stay of execution for any amcunt to be peaid
to a8 plaintiff. Such stay of execution shall not exceed one year follow-

ing entry of final judgment in the eminent domain proceeding.
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Tentatively approved September 1970
Revised September 1572

Revised May 1973

Comment. Section 1255.280 supersedes former
Section 1243.7. Unlike former Section 1243.7, which required the payment
of interest upon the return of excess amounts withdrawn, Secticn 1255.280
requires payment of interest only where the excess is to be redistributed
among defendants or where the excess is to be repald to a plaintiff to
the extent the excess was procured upon motion for increased deposit by a
defendant.

Sectlon 1255.28p0 also provides for a stay of execution on the return
of the excess for s period of up to one year. See subdivision {d). It
ghould be noted, however, that the stay is available only &s against amounts
to be repaid to & plaintiff. Moreover, because the judgment hes been stayed,
interest will sccrue during the periocd of the stay regardless of the means

by which the excess was obtained. Cf. Bellflower City School Dist. v. Skaggs,

52 cal.2d 278, 282, 339 P.2d 848, (1959).

Section 1255.280 requires repayment of excess amcunts withdrawn only after
the judgment in an eminent domain proceeding is final. See g8lso Section
1255.030(¢)(court may not redetermine probable compensation to be less than

amount withdrawn).
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Tentatively aﬁpraved September 1370
Revised November 1971
Revised May 1573

Article 3. Possession Prior to Judgment

§ 1255.410. Order for possession pricr to judgment

1255.410. (a) At the time of filing the complaint or at any time after
filing the complaint and prior to entry of judgment, the plaintiff may apply
ex parte to the court for an order for possession under this article, and
the court shail make an order authorizing the plaintiff to take possession of
the property if the plaintiff is entitled to take the property by eminent
domain and has deposited pursuant to Article 1 {commencing with Section
1255.010) en emount that satisfies the requirements of that article.

(b) The order for possession shall describe the property of which the
plaintiff is authorized to take possession, which description may be by
reference to the complaint, and shall state the date after which the plaintiff

ie authorized to take possession of the property.

Comment. Section 1255.410 states the requirements for an crder for pos-
seasion of property prior to judgment and describes the content of the order.
With respect toc the rellef available from an order for posseasion prior to
Jjudgment, see Sections 1255.420-1255.440,

Subdivision (a). Subdivision (a), like subdivision (a) of former Sec-

tion 12k3.5, provides an ex parte procedure for cbtaining an order for posses-

sion prior to judgment.
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Subdivision (a) states two prerequisites to issuance of an order for pos-
session:

(1) The plaintiff must be entitled to take the property by eminent domain.
This requirement is derived from subdivision (b) of former Section 1243.5.
However, under former Section 1243.4, possession prior to judgment was per-
mitted only if the teking was for right of way or reservoir purposeg. This
limitation is not contianved. Likewise, the requirement found in subdivieion
{b) of former Section 1243.5 that the plaintiff was authorized to take posses-
sion prior to judgment is no longer continued since any person authorized to
exercise the power of eminent domein may now take possession prior to judgment
in any case in which he is entitled to take by eminent domain, Contrast
former Section 1243.4 (right to early possession limited to certain public
entities).

(2) The plaintiff must have made the deposit required by Article 1, This
requirement is derived from subdivision {b) of former Section 1243.5.

The issue of the plaintiff's need for possession pricr to judgment is a
matter that is incorporated in the provisions of Section 1255.420. Section
1255.410 does not affect any other prerequisite that may exist for taking

possession of property. Cf. 815 Mission Corp. v. Supericar Court, 22 Cal.

App.3d 604, 99 Cal. Rptr. 538 (1971){provision of relocation assistance is not

necessarily prerequisite to an order for possession).
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It should be noted that the determination of the plaintiff's right to
take the property by eminent domain ia preliminary only. The grahting of an
order for possession does not prejudice the defendant's right to demur to the
complaint or to conteet the taking. Conversely, the denial of an order for
posgession does not require a dismiseal of the proceeding and does not prej-
udice the plaintiff's right to fully litigate the issue if raised by the
defendant.

Under former statutes, judicial decisions held that an eppeal may not be
taken from an order authorizing or denying possession prior to judgment.
Mandstmus, prohibiticn, or certiorari was held tc be the appropriate remedy.

See Central Contra Costa Sanitary Dist. v, Superior Court, 34 Cal.2d 845, 215

P.2d k62 (1950); Weller v. Superior Court, 188 Cal. 729, 207 P. 247 (1922);

State v. Superior Court, 208 Cal. App.2d 659, 25 Cal. Rptr. 363 (1962); City

of Sierra Madre v. Superiocr Court, 191 Cal. App.2d 587, 12 Cal. Rptr. 836

(1961). However, an order for possession following entry of judgment has

been held to be an appealable order. San Francisco Unified School Dist. v.

Hong Mow, 123 Cal. App.2d 668, 267 P.2d 349 {1954). No change in made in
these rules as to orders made under Section 1255.410 or Article 5 (commencing
with Sectiocn 1268.L410) of Chapter 1l.

Subdivision {b). Subdivision {b) deseribes the contents of an order for

possession. The contents are substantially the same as those of subdivision (v)
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of former Section 1243.5. However, the requirement that the order state the
amount of the deposit has been elimingted since Section 1255.020 reguires that
a notice of the making of a deposit be served on interested parties. The
requirement that the order state the purpose of the condemnetion has been
omitted since possesaion prior to Judgment is now authorized for amy public
use by an auvthorized condemnor. And, the requirement that the order describe
the "estate or interest” sought to be acquired has been omitted as unnecessary
since the term "property" includes rights and interests therein. See Section
1235.170 (defining "property”).

Subdivision {b) is limited by the requirement of a 30-day or 9C-day
preriod following the service of the order before possession cen be physically
assumed. See Section 1255.450.

It should be noted that the court may, under subdivision (b), authorize
rossession of all, cor any portion or interest, of the property sought to be

taken by eminent domain.
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Tentatively approved December 1971

§ 1255.420. Stay of order for hardship

1255.420. At any time after the plaintiff hes been authorized
to take possession of property under Section 1255.410, any defendant
or occupant of the property may move for relief from the order if the
hardship to him of having possession taken at the time specified in
the order is substantiel. If the court determines that the hardship
to the defendant or cccupant is substantial, the court may stay the
order or impose terms and conditions limiting its operation unless, upon
considering all relevant facts (including the schedule or plan of
operation for execution of the public improvement and the situstion
of the property with respect to such schedule or plan), the court
further determines (a) that the pleintiff needs possession of the
property within the time specified in the order for possession and
{v) that the hardship the plaintiff would suffer as a result of a

stay or limltation of the order would be substantial.

Comment. Section 1255. 420 is new. It permits the court to stay an
order for possession issued ex parte under Section 1255.410 or to 1limit
the operetion of the order by flxing terms and conditions of the plaintiff's
vossesslon. The court may do this only after making a dual Ffinding of fact.

The court must first find that heving possession of the property specified
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in the order taken at the time specified in the order would be a substan-
tial bardship to the defendant. If the court finds this fact, it next
looks to the plaintiff's interest in early possession of the property.
If it finds both that the plaintiff needs possession of the property at
the time specified and that the pleintiff would suffer substantial {as
distinguished from trivial) injury from a stay or other limitation of the
order, the court may not stay or limit the order.

Section 1255.420 gives the court broad suthority to draft an order
that is appropriate to the circumstances. The éourt may, for example,
impose limitations on the order that will permit the plaintiff end defend-

ant to have possession of portions of the property or to use the property

Jointly.
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Tentatively approved November 1971
Reviged May 1973

§ 1255.430. Stay of order where right to take contested

1255.430. If the plaintiff has been authorized to teke possession of
property under Section 1255.410 and the defendant has cbjected to the plain-
tiff'e right to take the property by eminent domain, the court, if it finds
there is a reasonable probability the defendant will prevail, shall stay the

order for possession until it has ruled on the defendant's objections.

Comment. Section 1255.430 is new. It is intended to permit the court
to mitigate the effect of an order for possession pending resolution of the
defendant's objectiona in a case where the court believes there is merit to
the cbjections. Cf. Section 1255.240(b). Because objecticns to the right
to take are expeditiously resclved in the normal course of events {gee Arti-
cle 2 (commencing with Section 1260.110) of Chepter 8), e stay will not be
necessary unless the objections are not finally resclved by the date of

possession specified in the order.
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Tentatively approved November 1971

Revised May 1973
Staff revision July 1973

§ 1255.440. Vacating order for possession

1255.4L0. If an order has been made under Section 1255.410 authorizing
the plaintiff to take possession of property and the court subsequently
determines that the conditions specified in Section 1255.L410 for issuance

of the order are not satisfied, the court shall vacate the order.

Coument. Because the order for possession is issued following an ex
parte application by the plaintiff, Section 1255.440 expresely authorizes
the court to vacate an order for possession prior to judgment if it subse-
quently determines, whether upon motion of the defendant or upon its own

moticn, that the requirements of Section 1255.410 are not satisfied.
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Tentatively approved September 1970
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R

§ 1255.450. Service of order

1255.450. (a)} As used in this section, "record owner" means the
owner of the legal or egultable title to the fee or any lesser inter-
est in property as shown by recorded deeds or other recorded instru-
ments.

(b} The plaintiff shall serve a copy of the order for posses-
sion issued under Section 1255.L410 on the record owner of the property
end on the occupants, if any. If the property is lawfully occupled by
a person dwelling thereon or by a farm or business operation, service
shall be made not less than 90 days prior to the time possession 1s
to be taken pursuant to the order. In all other cases, service shall
be made not less than 30 days prior to the time possession is to be
taken pursuant to the order. Service may be made with or following
service of swmons.

(c) At least 30 deys prior to the time possession 1s taken pur-
suant to an order for possession made pursusnt to Section- 1255:040,
1255.050, or 1255.460, the plaintiff shall serve & copy of the order on
the record owner of the property and on the occupants, if any.

(d) Service of the order shall be made by personal service

except that:
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(1) 1If the person on whom service is to be made has previously
appeared in the proceeding or been served with summons in the pro-
ceeding, service of the order may be made by meil upon such person
and his attorney of record, if any.

{2) If the person on whom service is to be made resides out of
the state, or has departed from the state or cannot with due diligence
be found within the state, service of the order may be made by regis-
tered or certified mail addressed to such person at his last known
address.

(e) The court may, for good ceuse shown on ex parte application,
authorize the plaintiff to take possession of the property without
serving a copy of the order for possession upon a record owner not
occupying the property.

(f) A single service upon or mailing to one of seversl persons

having e common business or residence address is sufficlent.

Comment. BSection 1255. 40 is derived from subdivision {c¢) of former

Section 1243.5.

Subdivieion {a). The definition of "record owner" is broadened to

inelude perscns not included under the definition found in subdivision (e) of
former Secticn 1243.5. Under the former provision, "record owner" was defined

to include only the persons in whose name the legal title to the fee appeared

-Lo-
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as of record and the persons in possession of the property under a recorded
lease or agreement of purchage.

Subdivision (b). The requirement that, in certain instances, service

be made not less than 90 days before possession is to be taken conforms to
the requirement of Government Code Section 7267.3 (notice under land acqui-
sition guidelines). Under subdivisicn (c) of former Section 1243.5, only 20
days' notice was required; and the court, for good cause shown, could shorten
this time to not less than three days.

Because the order 1s obtained ex parte rather than on noticed motionm,
the time periods under subdivision (b) are computed from the date of service
rather than the date of the order. The plaintiff mey, of course, cbtain a
specific date of possession later than the 90-day or 30-day date in his
request for an order for poesession.

Subdivision {¢). Subdivision (c) prescribes the time for service where

the order for possession is granted under Section 1255.040 {deposit for reloca-
tion purposes), 1255.050 (deposit in case of rental property), or 1255.460
(possession after vacation of property or withdrawal of deposit). No com-
parable provision was found in former law because the procedures provided by
Sections 1255.040, 1255.050, and 1255.460 are new.

Subdivision (d). Subdivision {d) requires perscmal service except in

certain limited situations. Paragraphs (1) amd {2) of suddivision (a)
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specify the situations where personal service need not be made. These para-

graphs continue provisions of subdivision (e) of former Section 1243.5. The

reguirement that an affidavit be filed concerning the reason personal service
was not made has been eliminated.

Subdivision (e). Subdivision (e) continues the substance of a provision

of subdivision (c) of former Section 1243.5.

Subdivision (f). Subdivision (f) continues the substance of a provision

of subdivision (e¢) of former Section 1243.5. The term "address" refers to a
gingle residential unit or place of business rather than to several such
units or places that may heppen to have the same street or post office
"address." Por example, each apartment ie regarded as heving a separate

address although the entire apartment house may have a single street address.

=42-



EMINENT DOMAIN IAW § 1255.460

Tentatively spproved September 1970
Staff revision July 1973

§ 1255.460. Right of plaintiff to take possession after defendant's consent
or withdrawal of deposit

1255.460. (a) Upon ex parte application, the court shall make an order
authorizing the plaintiff to tske possession of the property if the court
determines that the plainiiff has deposited probable compensetion pursuant to
Article 1 {commencing with Section 1255.010) and that each of the defendants
entitled to possession has done either of the following:

(1) Expressed in writing his willingness to surrender possession of the
property on or after a stated date.

{2) Withdrawn any portion of the deposit.

{b) The order for possession shall:

(1) Recite that it has been made under this section.

(2) Describe the property to be ascquired, which description may be by
reference to the complaint.

(3} State the date after which plaintiff is authorized to take possession
of the property. Unless the plaintiff requests a later date, such date shall
e the date stated by the defendent cor, if a portion of the deposit iz with-
drawn, the earliest date on which the plaintiff would be entitled to take

possession of the property under subdivision {c¢) of Section 1255.450.

Comment. Section 1255.46C is new. Article 1 (commencing with Section
1255.010) permits the plaintiff to deposit probeble compensation whether or

not it obtains an order for possession. This section makes applicable to
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Tentatively approved September 1970
Staff revision July 1973

withdrawal of a deposit made prior to judgment the analogous rule that applies

when a deposit made after judgment is withdrawn. Cf. People v. Guiierrez,

207 Cal. App.2d 759, 2k Cal. Rptr. 781 (1962). It also permits the plaintiff
to teke possession of the property after each of the defendants entitled to
possession has in writing expressed his willingness to surrender it on or

after a date certain. BService of the corder for possession is required by sub-

division (c) of Section 1255.450.
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EMINENT DOMAIN LAW § 1255.470

Tentatively approved September 1970

§ 1255.470. Taking possession does not waive right of appeal

1255.470. The plaintiff does not abandon or walve the right to appeal
from the judgment or to request a new trial by taking possession pursuant

to this chapter.

Comment. Section 1255.470 is the same in substance as subdivision (f)
of former Secticn 1243.5. The language has been changed to preclude implied
waiver of appeal or right to new trial by teking possession pursuant to any
order obtained under this chapter, including orders under Sections 1255.0L0
and 1255.050. Under Sectiom 1255.260, the defendant also retains his right
to appeal or to request a new trial upon the issue of compensation even
though he withdraws the deposit made by the plaintiff. However, such with-
drawal dees waive all claims and defenses cother than the claeim to compensa-

tion.
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Tentatively approved May 1973

§ 1255.480. Police power not affected

1255.480. Nothing in this article limits the right of a public entity

to exercise its police power in emergency siltuations.

Comment. Sectlion 1255.480 is new. It makes clear thet the requirements
of this srticle-~such as obtaining and serving an order for possessicn--do

not limit the exercise of the police power. BSee Surccco v. Geary, 3 Cal. 69

{1853). See generally Van Alstyne, Statutory Modification of Inverse Condemna-

tion: Deliberately Inflicted Injury or Destruction, 20 Stan. L. Rev. 617 (1968),

reprinted in Van Alstyne, California Inverse Condemnation Law, 10 Cal. L.

Revision Comm'n Reports 111 (1971). See also Section 1268.490.



