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Memorandum 73-48 

Subject: Study 63 - Evidence (Physician-Patient Privilege) 

At the April meeting, the Commission directed the staff to prepare a 

draft of a tentative recommendation to repeal Evidence Code Section 999. 

(Section 999 provides that the physician-patient privilege is not applicable 

in a proceeding to recover damages on account of conduct of the patient 

which constitutes a crime.) 

The staff presents the attached material for approval for distribution 

for comment. (We plan to distribute the cover, letter of transmittal, ten­

tative recommendation, and reprint of the Fontes opinion.) Two copies are 

attached; please mark your editorial suggestions on one copy and turn it in 

to the staff at the June meeting. 

Respectfully submitted, 

Stan G. Ulrich 
Legal Counsel 
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LETTER OF TRANSMITTAL 

The Evidence Code was enacted in 1965 upon recom­

mendation of the Law Revision Commission. Resolution 

Chapter 130 of the Statutes of 1965 directs the Commis­

sion to continue to study the law relating to evidence. 

Pursuant to this directive, the CommiSSion has under­

taken a continuing study of the Evidence Code to deter­

mine whether any substantive, technical, or clarifying 

changes are needed. This recommendation is submitted 

as a result of this continuing review. 

Section 999 of the Evidence Code provides that the 

physician-patient privilege is not applicable in a pro­

ceeding to recover damages on account of conduct of the 

patient which constitutes a crime. This recommendation 

is made in response to a suggestion in the vacated opin­

ion in Fontes ~ Superior Court, 104 Cal. Rptr. 845 (Ct. 

App. 1972), that the need for Section 999 be reevaluated. 

Although a rehearing was granted in Fontes and the case 

was ultimately decided on another ground, the vacated 

opinion is reprinted as ,an appendix to this report be­

cause it contains a good discussion of the background 

and effect of Section 999. 
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RECOMMENDATION OF THE CALIFORNIA 

LAW REVISION COMMISSION 

relating to 

EVIDENCE CODE SECTION 999-THE "CRIMINAL CONDUCT" EXCl!PTION 
TO THE PHYSICIAN-PATIENT PRIVILEGE 

SectiOll 999 of the Evidence Code provides that the physician-patient 

privilege1 is not applicsble "in a proceeding to recover damages on account 

of conduct of the patient which constitutes a crime." The COIBi.sion recom-

aaads that thi. exception to the pbysician-patisnt privile .. be repealed for 

the following reasons: 

1. The exception is burdensome and difficult to &dadnister. It applies 

only if tbe judge deteDd. ... the prelill1nary fact-that tbe patient actually 

engaged in conduct which constitutes a criae. 2 To determine tbi. fact, the 

judp _t in effact try e crill1nal case, hearina evidence on botb side •• 3 

The nat result is that the exception requires two trial.; after a "triel" 

by the judge on whetber the patient actually enaaged in criminal conduct, 

ths damage action must then be tried in full before the trier of fact. 

1. See Evid. Code II 990-1007. 

2. See Evid. Code §§ 400-405. 

3. This requirement raises difficult questions. Must the judge find 
tbe patient guilty beyond a reasonable doubt as in a resular crill1nal 
trial or Ollly guilty by tbe civil trial standard of a prepoQderance 
of tbe evidence? Do all tbe protections efforded a defendant in 
a crill1ual trial apply in the judge's determination of the prelll11inary 
fact under Section 9991 What 18 tbe meaning of the word "crime" 
in Section 9991 Does "crime" include II1nor traffic violationa? 
What relationship between the issue in the civil action for d ....... 
and the allesed crim1ual conduct is required to .etiefy the exception? 
'llhat uas may be made of the evidence disclosed at the bearing on the 
determiuatiOD of the pxel1m1nary factT 
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2. The exception "opens the door to invasions of patients' privacy 

in private litigation not initiated by the patient or by anyone in his 

behalf. It invites extortionate settlements, made to avoid embarrassing 

4 disclosures." Repeal of the exception would eliminate this potential 

for abuse by the unscrupulous. 

3. No satisfactory justification has been given for the exception. 

See the discussion in Fontes ~ Superior Court, set out in the appendix 

to this report. 

4. Repeal of the exception will rarely prevent access to medical 

information needed-in a damage action since the court has the power under 

Code of Civil Procedure Section 2032 to order the defendant to submit to 

5 a physical, mental, or blood examination. Repeal of the exception will 

not make evidence unavailable in a criminal action since the privilege is 

6 1 not applicable in criminal proceedings. Likewise, the otber limitations 

and exceptions8 to the physician-patient privilege will continue. 

4. Fontes v. Superior Court, 104 Cal. Rptr. 845, 848 (Ct. App. 1912)(foot­
note omitted). reprinted p.4 infra. 

5. See Harabedian v. Superior Court, 195 Cal. App.2d 26. 15 Cal. Rptr. 
420 (1961). See also Code Civ. Proc. § 2034 (sanctions for failure 
to comply with order under Section 2032). 

6. Evid. Code § 998. 

1. See definitions of "patient" (Evid. Code § 990) and "confidential 
cOlDDUDication between patient and physician" (Ev1d. Code § 992). 

8. See Evid. Code v5 996 (so-called patient-litigant exception), 997 
(services of physician sougbt or obtained to assist in crime or 
tort), 998 (criminal proceeding), 1000 (parties claiming througb 
deceased patient), 1001 (breach of duty arising out of pbysician­
patient relationship), 1002 (intention of deceased patient concern­
ing writing affecting property interest), 1003 (validity of writing 
affecting property interest), 1004 (commitment or similar proceed­
ing). 1005 (proceeding to establish patient's competence), 1006 
(required report), 1007 (proceeding to determine right, license, or 
privilege). See also Evid. Code § 912 (waiver of privilege). 
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The Commission's recommendation would be effectuated by the enactment 

of the following measure: 

~ ~ to repeal Section 999 of the Evidence Code. relating !£!!!!. 

physician-patient privilege. 

The people of the State of California do enact .!! follows: 
.l~ 

"L:'_' 

:.!. ,.-,", 
Section 9~' of the EVidence Code is rlilpealed.. 

': I;~, • i ",' . , .' , - '.' -, " _ , , . " 

!l:1I ftll. p,!I:.,Uete tlftcier th!l:lI .. ert!l:ei!:ft 4:1i e JA!eeeEHlMlg t~ 

~._ I. 

; :: 

.' r -, I 
,. '" . .;" ".,-,).' 

_lor, 
; ,', 

SecUonc)99 iil repealed becau'~e it was difficult to apply 

and opened the way to oppressive tactics against the patient involved. 

See.hc_dation Relating !£ Evidence Code Section 999--~ "Crt!!!"'!!'! 
. . ' - - _ .. '_"' . -~i .. .'~ "' ,....1.. - ,:~ 

Cond~ctU Exception !S. ~Physleian-Pat:leltt' PriVUege. '·11 Cal. L. Revision 
• '-',- - '-1-' .... : 

Comm'n Reports 0000 (1973) • Whersmedical infqrmation is I\eededi; the pa-. ~ .~.- ~., 

tient :may b~~ordered to subm:ltto ~nelll!lDination under Code of Civil Pro-
r l. ", r' >.~;-.! <. . . "'" 

cedureSection 2012~ See also Code CiV. Proc. § 2034 (sanctions for 

failure to comply with order under Sect~on 2032) •. 

. , 

.~. 1 • 

'n_,_'· . , . .-., '. ," 

,"1, 

. ,1,' .' t .. 

- '.-"''' .. ' 

/"- . 
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APPENDIX 

[Civ. No. 40813. Second Dist .. Div. Five. Nov. 9,1972.] 

JOHN GONZALEZ FONTES, Petitioner, v. 
THE SUPERIOR COURT OF LOS ANGELES COUNlY, Respondent; 
JUAN FRANCISCO SALAS, Real Party in Interest. 

. [Civ. No. 40860. Second Disl., Div. Five. Nov. 9, 1972] 

JUAN FRANCISCO SALAS, Petitioner, v. 
THE SUPERIOR COURT OF LOS ANGELES COUNlY, Respondent; 
JOHN GONZALEZ FONTES, Real Party in Interest. 

(Consolidated Cases.) 

Rehearing granted December 6, 1972 

SUMMARY 

In an action for in juries suffered in an intersection collision wjth a 
fire truck driven by defendant, plaintiff, on learning that defendant had 
had a catamet operatkm shortly before the accident, moved to compel 
an eye and a general physical examination of defendant, and for permission 
to inspect some of h is past moo ical records. The motion for examination, 
both for the eye and the genera! examination, wa.~ denied, but the motion 
to inspect the records was granted. Both parties petitioned the Court of 
Appeal for appropriate relief ... 

The Court of Appeal held that plaintiff had not made a showing 
sufficient to form a basis for a general physicalexaminalion and that, 
therefore, the motion for sueh examination had been properly denied. 
The court held, however, that evidence of the cataract operation and 
defeitdant's need for b ... ·11 regular spectacles and a contact lens for one 
eye constituted a prima facie showing for compelling an eye examination. 
With respect to the mOlion 10 inspect defendant's medical records. the 
court overrode defendant', ;wertion of the physician·patient privilege, 
pointing out that Evid. Code, § 999, makes the privilege inapplicable 
in a proceeding to recovcr damages on account of coilduet which con­
stitutes a crime, and that p!aintilrs cause of action w~s based. at least in 
part, on Vehicle Cooe violations constituting misdemeanors. (Opinion· 
by Kaus, P. J., with Stephens and Ashby. JJ., concurring.) 



OPINION 

.ICAUS, P. J.-These two consolidated writ matters arise out of a per:ronaI 
Injury action~!lsl1lting from an intersection accident on April 9, 1969. It 
is. one of plaintiff Salas' theories that defendant Fontes, responding to an 
emergency, drove a fire truck through a red light without sounding a siren 
and at an excessive speed. Fontes and his employer, the County of Los 
Angeles; are defendants. At a deposition of Fontes it appeared that he 
had had a cataract operation on his right eye in 1968; thereafter he was 
required to wear a contact lens on that eye, together with his regular 
glasses. He was 51 years old at the time and approaching retirement. 

Salas then became curiolls to find out whether Fontcs' ey~sight, even as 
corrected, was such Ihat perhaps he should not have been driving an emer­
gency vehicle. To satisfy himself on that point, he filed two motions ill the 
respondent court: first, a motion to compel an ophthalmological as well as 
a general physical examination of Fontes; second a motion to permit the 

~ inspection of some of Fontes' pas~ medical records. 

Fontes resisted the motion for the two physical examinations, claiming 
that his physical condition was not in controversy. He pointed to the fact 
that counsel for Salas had been "furnished with the names of the places 
w~ information could be obtained 'concerning [Fontes1 eye examina­
tion. ". He also asserted that, in any event, two physical cxami nations were 
at 1east one too many. 

The motion for inspection of documents was met by a claim of the bene.­
fit of the physician-patient privilege with respect to. the information to 
which Salas' eounsel ha9 been referred in response to the other motion! 

'The respondent court denied the Illotion for physical examinations of 
Fontes, but granted the motion for an impcction of the medical records. No 
reasons for its rLlling~ were giwn. (Sec Greyhoulld Corp. v. Superior COllrt, 
56 Ca1.2d 355,384 [15 Cal.Rptr. 90, 364 P.2d 266].) 

Each side then petitioned this court for appropriate relief. (Burke v. Su­
perior COllrt, 71 Cal.2d 276, 277. fn. I [18 Cal.Rptr. 481, 45S P.2d 409}.) 
In view of the interrelated and partly novel problems involved, we issued 
alternative writs and consolidated the proceedings for the purpose of this 
opinion. 

Physical Examination 01 FOlltes 

(I) The pOwcr of the court to order the physical examination of a de­
feuclan! driver in an action for personal injuries was e.<;!ablisbed in Harabe­
dian v. Superior Court, 195 Cal.App.2d 26, 31-32 [15 Cal.Rptr. 420,89 
A.L.R.2d 994J. Although. as the Supreme Court of the United States, in 
Schlogenhtlllf v. Holder, 379 U.S. 104. 110 [13 L.Ed.2d 152, 159, 85 
s.a. 2341. said, Harabrdian was tben the only modern case in state courts 
which had pcnnitted ouch an examination, its authority has never been 
questioned. In fact in Schf</IiCllhalli the existence of such a power even in 
the fCderal courts was cxpre"sly recognize.!. (Cf. Sibbllchy. Wi/SOli & Co., 
312 U.S. I [85 L.Ed. 479, 61 S.O. 422).) Indeed Fontes docs not really 
qucstion Harabedian. but points out that there the trial court h:ld exercised 
its discretion in favor of allowing the examination, while here the discretion 
went the other way. 

True ellough, but discretion appears to have been partly abused here. 
(2) Salas has inade out a strollg prima facie case for the granting of the 
~otion. for all eye examination. Its factual basis-the cataract opcration-
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is in no way ~isputed. Ophthalmological examinations are neither painful 
nor cm~arra.~slng. About the only reason we can think of for not granting 
the motion IS that the court may have thought that the inspection of the 
records might make it moot. If that was the implied basis for the ruling, it 
should have' been made without prejudice. ~ 

(3) On the other hand no basis for a general physical examination is 
shown and it was properly denied, The fact that a generous pension law 
pennits Fontes to retire relatively early in life does not make him decrepit. 
(See generally, Grossman & Van Alstyne, Discovery Practice, § ~ 745, 747 
(Vo!. 14 West's Cal. Practice).) , 

Inspection 0/ Medical Records 

As noted, the motion for an inspection of Fontes' medical records was 
met by an assertion of the physician-patient privilege. (Evid. Code, § 900 
~~J . 

The physician-patient privilege-hereafter sometimc.~ simply "the priv. 
ilege"-was unknown to tlte common law. The history of its grudging ac­
ceptance in the United Stales is outlined in 8 Wigmore, Evidence, section 
2380·2380a (McNaughton rev. 1961) where the author finally concludes: 
''There is little to be said in favor of the privilege. and a great denl to. be . 
said against it.'" In many states the privilege slill does not exist. (See 8 
Wigmore. Evidence (1961) * 2380. fn. 5.) Where it has been recognized, 
the accepted technique has been to qualify it with broad exceptions which 
cover just about every situation in which the evidence encompassed by the 
privilege might possibly become relevant. (See 6 Cal. Law Revision Com. , 
Rep. (1964) p. 420, fn. 10.) In recognition of this fact of legal life, the 
framers of the ~Proposed Rules of Evidence for the U,S. District Courts 
and Magistrates" rejected the privilege altogether. Their reasons are quoted 
in the footnote! 

'In Ibis he echoes most legal write),s. (Quick. PrMlcj(e. Und" I"~ Uni/orm Rult$ 
of Evidenu. 26 U.Cin.L.ik ... 537. 541-548.) A physician.pmient privilege was in· 
c1uded in the Uniform Redo, of Evidence only ovo!' Ihe oojcclion of the oommillee 
thai dr-dIed I hem , (Gard. rile Ulli/Qrm Rules 0/ Evidence. 3 I Tul.LRev. 19, 26.) 

21'ht: rules contain no provision for a generar phy:--jdan-patient privilege. While 
many states have by ,Iatute crealed Ihe privilege. the exceplions which have been 
found ncccs:sary in order ;'0 obtain informalion required h)' the puhlic inferest or 10 
a\'oid fraud are so numerous as to leave Httle it nny bu'Sis for the privilege. Among 
the exclusions from the statutory privilege, the following may be entlm~rated: com .. 
munications not m3tlc for The purposes of di,",gno!loi"i .. md trcatml..'nt; commitment and 
restoration proceeding'S: i~itles as to wilh or olhen.,,-isc between parties claiJning by 
succession from the! p.,tij:nt: actions on insuT,lnce po1icies~ required reports (venereal 
diseases, gunshot ,",OLlnds.. child abuse): communication.Ii in furtherance of crime or 
fraud; mental or physical c(mdition put in issue by patient (personal jnjury C3Sl."S)! 
malpractice actions: and some or ".n criminal prosecutions. California~ for example. 
excepts cases in which the p.ttient pllls.hj~ condition in is.;;;.ue. all criminul proceedinfSl 
'Will and similar contests. m;:dpraclice cases. and disciplinary proceedings. as wen as 
certain other situations, thus leaving virtually nOlhing cO\o'ered hy the privilege. Cali. 
fornia E ... ·idence Cod~ ~* LJ90-1007. For utn(:f iIlll'i.fmtivc stalltlcs sec lII.R~v.Stat. 
1961. ch. 51. ~ 5.1: N.Y.C.P.LR. 14504: N.C.Oen.Stal. 1953. § 8·53 ..•. " 
(Comm. on Ruk .. of I'ractice & Proc. of the Jud. Conf. of the U.S., Prop. Rill .. of 
Ellid. lur ,111: U,S. Vij't. C,.s. amI J,.,lllgjstrml'S, p. S3 114.)71} Rev. Draft. W,,-"Sl cd.). 
Sec .Iso McCormick on hiJcnce (1972) seclion 105. page 227. fool no'. 95: "The 
California pri\'l1'-"ge. for cX;'lmflle. is subject to [2 exceptions . .. . Not much except 
the sn.il. l, left. ... " 

It is. generally oelie\'C'd (hOlt Ihe psychiatrrst~paticnt rcl'ltinnship is entitled 10 more 
p.rotcction thom that bct"~''-''en ph)'slci;tn-p~lticnt. Thus the psycoo!hcrapist-patienl priv­
lieF as enacted in. California I Ev;u. Code. j 1010 01 liCq.1 l< ,isnitic;ontly brower 
than the pbYiician·patlcnt privi)c~e. ,Sec also In re U/.,ehlll<. 2 Cat.3d 415. 4.17-4J9 
[SS CaJ.Rptr. 829. 467 P.2d 5n. 4-1 A.L.R,3.d 11.) A psychOlhcrapisl'palient priv­
ilege l, also conlained in ruie 504 of the pl'Op<'l!l<d (.-den,1 rules. 



Given the will-o'-the·wisp nature of the privilege and the relevance of 
Fontes' eyesight to the issues, it would be surprising if some statutory ex­
ceptiondid"ilOt apply to the situation at har, Sal<,s recognizes that he cannot 
rely on the so-called patient· litigant exception (Evid. Code, § 996), since 
Fontes has never tendered an bsue relevant to his physical condition: he 
merely meets one tendered by Salas. (Carlton v. SlIperior Court, 261 Cal. 
App.2d 282,289-290 [67 Cal.Rptr. 568).) Instead Salas argues that public 
policy requires that the privilege be deemed waived because Fontes was 
driving the fire truck as a public cmployce-a rather startling proposition, 
which we reject. He also relies on the dissent ill Carlton v. Superior Court, 
supra, at pages 293-296. 

Carlton presented a situation on all fours with this case, except that the 
alleged vehicular misconduct of the defendant was not just running a red 
light and speeding, but fe\eny drunk driving. (Veh. Code, § 23101.) For 
obvious reasons the plaintiff in the personal injury action wanted to see the 
records of the hospital where Carlton had been taken after the accident. 
The majority of the court of appeal prohibited the enforcement of superior 
Court orders pennitting such an inspection, It held that the privilege ap­
plied. The dissent pointed to the fact that in a criminal case against Carlton 
he could not have asserted the privilege, and argued that the victim of an 
intoxicated driver was entitled to just as much protection as the general 
public. (Evid. Code, § 998.) The Supreme Court deni~d a hearing. 

We do not feel bound to follow Cal"iton because neither the majority nor 
the dissent ever discussed the applicability of section 999 of til" Evidence 
Code,' which reads as fonows: "There is no privilege under this article in a 
proceeding to recover damages on account of conduct of the patient which 
constitutes a crime. " 

(4) As this case reaches us it &eems clear that plaintiffs cause of action 
is based, at least in part, 011 a claim that Fo;]te, violated £cction 21453, 
subdivision (a) of the Vehicle Code, relating to the duty to stop when faced 
with a traffic control signal displaying a red light, and section 22350 of the 
Vehicle Code, the basic speed law. Whether or not the crimes referred to in 
se¢on 999 include infractions, violations of sections 21453 and 22350 of 
the Vehicle Code are misdemeanors, (Veh. Code, § 40000.15.)' 

We have--though, as will appear. with reluctance-<ome to the COlt' 

elusion that on the record before us Salas has made out a colorable case for 

"Hereafter, unless otherwise -indicaled, all slatutory references are 10 Ihe Evidence 
C~. . 

.... sludy of the Uniform Rules of Evidence, which conl .. in a provision similar 10 
section 999 in rule 21(3){a). and of the hislory of the Evidence Code (6 Cal.Law 
Revision Com.Rep. (1964) pp. 410·41l), leaves no douht ,hal the framers of the 
code, when referrIng to "a crime'! in ~ctjon 999, meant to include all crimes. at least 
as thaI term was then defined in the Pen.1 Code. (Pen. Code, § 16.) 
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the application o[ section 999.' At the same time we feel bound to explain 
why-given the legislative determination that the physician-patient rela­
tionship deserves protection, at least in some situations-section 999 vindi­
cates no countet-vlliling policy worthy of attention. Instead it opens the door 
to invasions of patients' privacy in private litigation not initiated by the 
patient or by anyone in his behalf." It invites extortionate settlements, made 
to avoid embarra>sing disclosures. We earnestly suggest that the section be 
reevaluated. ' 

The black letter of section 999, a verbatim copy of the California Law 
Revision Commission's" recommendation, has a traceable ancestry;" how­
evec we know of no attempt to rationalize it until the commission drafted 
its comment to section 999. With all respect it appears to us that the com-

'As we shall point out (see fn. 17. p<Jst), this holding does not preclude the trial 
court from recoru;idering its order permitting the inspection in the light of thi.opinloll 
and additional facts and arguments which the parties may wish to ,ubmit after 
remand. . 

"Although the privilege is not avo.ilahle in criminal proce.dings (Eyjd. Code, 
t 998), these are initialed by a puhlic oHicial who, presumahly. has no motive except 
to .secure a conviction. Further. even if they have relevant testimony 10 give, the 
physicians of criminal ddendants arc rarely called as witnc.'iSCS. (Quick. op. cit., fn. 1. 
slipra, p. 549.) It is, of course, appreciated that had faith attempts at discovery of 
medica! facts may he thwarted by protcctive order. under section 2019, .ubd;vi.ion 
Cd) of Ihe Code of Civil rfoccdure. 

'It may he thought that we arc going to a great deal of trouble writing ahout an 
obscure section in the Evidence Code which has never been discus.<ed in any pub­
Hshed opinion. Sooner tlr later. howevt!'r, II would be spollLghted somewhert a.nd its 
potential tor abuse realize,' by the unscrupulous. 

"Both the seclion and the comment were adopted by the Legi,lature preciscly as 
recommended by the California Law Re't'lsion Commission-hereinafter "the com­
mission." . 

'Rule 223(2)(a) of ttle ,.rodel Code of Evidence (1942) contains an identical 
exception to the privilege where the patient's criminal conduct which is called into 
question in a civil action is felonious. The stated reason for the exception is that it 
"is dictated by the necessity of fullest disclosure in criminal pro.sccution, for serious 
offenses." That is no reason at aU for the exception in civil cases. The complete in­
applicability of the privilege in felony prosecutions was already provided for in rule 
221. The Uniform Rules of Evidence have a similar exceplion in rule 27(3 )(a). No 
reason is given. in the comn1cnf. which merely explains that the pri\'ilcge was fint 
voted out altogether by the National Conference of Commissioners on Uniform State 
Laws, but was included three years laler by a cloSe vote. When Professor Chadbourn 
wrote his study of the Uniform Rules for lhe California Law Revimon Commission, 
he said with re.pect to nole 27(3)(a): "Evidently, the Ihought here i. that if the 
action were criminal there would he no privilege ... and, by analogy. there should 
be no privilege where the aClion i. civil." Thi. may be a thought. but is not much of 
a reason. Jf c~rlain polley considcrallons dictate the creation of "the priyile~ and 
other policies pecuUur fo criminal prusecutions point to ilS ab:t.ndonment 1n crimnal 
actions. jt certainly J04..~ not follow thai the laller policies sLl4.Jdenly appty to civil 
cases as weli. Nc't'erthctc, ..... <i. Pr~fc.'isor Chadbourn recommended acceptance of lhe 
principle of rule 27(3)(0). (6 Cal. law Revision Com., .",pra, in. 4. pp. 41()'41J.) 
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ment vainly attempts to state a legal rationale for an inherited exception 
to the privilege which exception is, in truth, bascu on a fundumcntal lack 
of sympathy for the privilege itsel!.'" The comment reads as follows: 

"Section 999 makes the physician'patient privilege inapplicable in civil 
action.s Ie recover damages for any criminal conduct. whether or not felo­
nious, on the part of the patient Under Sections 1290·1292 '(hearsay), the 
evidence admitted in the criminal trial would be admissible in a subsequent 
civil trial as former testimony. Thus, if the exception provided by Section 
999 did not exist, the evidence subject to the privilege would be available 

. in a eivillrial only if a criminal trial were conducted first; il would not be 
available if the civil trial were C<1nducted first. The admi,~,ibilily oj evidence 
should 110/ depend 011 lill' order ill which cil'iI and criminal mailers {Ire 
tried. This exception is provided, therefore, so that the same evidence is 
available in the civil case without regard to when the criminal case is tried." 
(Italics added.) 

We submit that an analysis of the comment merely exposes the lack of a 
sound basis for section 999. 

1. The basic legal premise for the commelll is, to put it gently, suspect. 
II is obviollsly the thought that if the criminal 3C'tion is tried first, the priv­
ilege could n<1t be claimed in a later civil actinn. since its very assertion 
would make the witness who testific'd In a ,confiucntiul C<1mmunication be­
tween doctor and patient in the criminal trial "unavailable" within the 
meaning of sections 1291 and 1292 of the Evidence Code (see Evid. Code, 
§ 240, subd. (a)( I) and that. therefore, his former tesitmony at the criminal 
trial would be admis,iblc in the later civil proceeding, The reason why the 
privilege, normally applicable in civil proceeuings. <:<~uld not be asserted is 
that former teHimGny admissible under section, t 291 and 1292 is not 
subject to objections "based un competency or privilege which did not exist 
at the time the former testimony was given." (Evid. Code, § § 129 I, subd. 
(bX2), 1292, subd. (b).) That b.!ing su, the availability of the privilege 
should not depend on the sequence in which the interrelated civil and 
criminal trials take place. • 

It is not. however, necessarily so. Unavailable at the latcr civil trial arc 
objections based on competency and privilege which did not "exist" at the 
earlier criminal one, rather than objections which simply did not apply. 

lUThis 1.'io not a n1,IUCJ' Iv; ~pccul:Ltion. Professor Morgan. the ~'Rcporlcr" of the 
Model Code writes !hat tne pri\lile,ge WilS indudr.:J hy the American Law rnMitute 
·'conlrnry !n (he rC1.~omnll.·ndatjon or he R~porlcr and hi'S advisors ,md of the Coun· 
cit." (Morg"n. B,,,'c l'ruhlem' of !:vjlle""" I A.L.I. I 'J57) p. j 10.) Tho Uniform 
Rule,,' comment on [he privil~gc i~ :!c..tuaJly an apology for its. inclusion. 
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What the framers of sections 1291 and 1292 obviously had in mind was the 
witness who, between the two trials, has become a lunatic or married the 
party against whom he is called to testify. The problems arising from th.cse 
intervening events truly did not "exist" at the first trial. This is not so with 
the privilege under consideration. It always "existed" as to a civil proceed­
ing-it merely did not apply in the criminal case. 

2. Even if the legal premise to the comment is sound-which we obvi­
ously doubt-the policy rationale for il5 application is mind-boggling. "The 
admissibility of evidence should not depend on the order in which civil and 
criminal cases are being tried." Why not? While this declaration commands 
a nice egalitarian ring, what v<\lue does it vindicate? One may legitimately 
ask: is it more important not to discriminate between patients who are so 
.unfortunate that their medical problems have beeome relevant in an earlier 
criminal case and those whom the vagaries of court calendaring thrust first 
into the civil spotlight, than to protect the confidentiality of the doctor­
patient relationship in a setting in which it otherwise deserves protection?" 
In this connection it should be pointed out that the affirmative answer im­
plicit in the comment sacrifices the privilege for a principle which, as a 
practical matter, needs nO' protection. How often does it happen that a civil 
trial involving a defendant-not necessarily the patient-who is being sued 
for damages" on account of criminal conduct of the patient actually pre­
cedes a criminal trial in which the same patient's confidential medical com-
munications are in issue? . 

Every experienced trial lawyer knows the ans~er to that question. IS 

Further, in a large percentage of cases where someone is being sued on 
account of the patient's criminal conduct, the patient will never have been 
charged with a crime; if charged, the chances that there has been an actual 
trial are statistically quite remote." Even more remote is the assumption 

"We Fe!"'at that we futly realize that il is not a judicial function to make the basic 
determinatIon whelher the physkinn-patient relationship deserves protcc.tioD. 

I:J:Why must the defendant in Ihe civil case he !'iucd for damages? Why discriminate 
in favor of paticnt~ whose .criminal conduct ha!'i. c:lUscd someone to he sued to abate 
~ nuisance or for dccl;;Lrtltory relief? The sll'.ml!c result of (his limitation is that the 
privilege is not availahlc in an 'Ictton slich a!l. Ihe one at har. J,ut could he claimed 
18 a Ufe insurance comp.any's .action against the patient 10 have it established lhat he 
·cannot claim the benefit of a policy hccallsc he murdered the deceased! (Meyer v. 
loh",ol1, ItS CaLApp. 646!2 P .2d 456].) 

'"We note that ,ection t 382 of the Pe""t Code counls in days what section 583 of 
the Code or Civil Procedure measures in nlOnthsl . 

"Parenthetically it may be ohwrvcd that'in the ease at bar it would be .ery odd 
if Fonlcs ha, neen charged criminally. That he went through a red tight i, admitted 
by Captain Schnakenberg. his superior. who also gave his deposition. The captain 
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that medical evidence. relevant in both trials, will actually have been 
, offered in the criminal case. 

It seems pretty clear, therefore, that the comment's rationale sacrifices 
the privilege for a pseudo-egalitarian principle which even in theory seems 
to be based on values far less vital than those which underlie the privilege; 
in practice it needs no protection. 

3. Section 999 goes further than is justified by the comment'~ rationale 
thl!t the l!dmissibility of evidence should not depend on the order in which 
the civil and criminal cases are tried. The rationale obviously assumes that 
privileged testimony, relevant in the civil trial. would also have been rele­
vant in the criminal trial, if that had been tried first, so that it could be 
offered under sections 1291 or 1292. Yet it requires no demonstration that 
there is such a difference between the principles of culpability applicable in 
criminal, as opposed to civil, mallers, that the assumption is not justified. 
Yet section 999 applies on its face, even if the evidence never would hl!ve 
been admissible in the criminal trial. 

4. If it is supposed to effectuate the purpose of the comment, section 
999 does not go far· enough. Confidential medical communications of a 
particular patient can be relevant in interrelated criminal and civil ca>c> 
whether or not the civil case involves a defendant who is being sued for 
damages on account of the patient's criminal misconduct. Yet s...'"Ctio!! 9QQ 
only applies in thi.> last situation. In all othcrs--<ln the comment's interpre­
tation of sections 1291 and I 292-the privilege disappears if the criminal 
case is tried first. but remains assert able if the sequence is reversed. Yet the 
principle that the admissibility of evidence should not depend on which case 
is tried first, is clearly violated. I '. 

So much for the comment's justification for section 999. Yet we are still 
faced with the section itself. We can think of no reasonable interpretation 
which would make it inapplicable to civil automobile litigation, such as tho:­
case at bar." At the very lo.15t, section 999 is highly relevant to a proper 
~isposition of Salas' discovery motions. 

rode on Fontes' t,"ck. The siren could be operated hy Sehnakenhcrg or Font"" 
Schnakenberg testified that he himself W~IS opc:raling the sjr~n al the critical time. 
. '·Sce E. Heafey, Cal. Trial Objections (CanI.Ed.Bar 1967) sect ian 36.10. Th,: 
nonnpplicnbility of section 999 10 civi1 aCfions for nonmonetary relief on account ot 
the pLlticnt's criminal condul.!'t (!-OCc fn. S. mll~' is only the most obvious cumple 4..1f 
section 999's f.dlllTe to put Ih~ comment's. r.ttional~ inlo dIed. 

11th could perhaps he ul'gucd .hat SL'Ctiun 999 WOIS intcnded 10 apply 10 civil litig;\· 
(jon only in the wry unusual situatLon where. but for tile cXlslencc of a crimil'!.'; 
$talutc. no ca~c ;It alt I..':ouid he slated. (eL lIlJ(l.~t.m v. CrdJt. 33 Cal.2d 654, 660 I::!.ll.~ 
P.ld J. 7 A.LR,241 696J.) SUL:h an intcrprctalion of :s.cclion 999 would proh~.I'l~ 
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, -

Disposition 

The writ prayed for by Salas will have to be granted with respect to the 
requested eye examination of Fontes. While everything we have said so far 
with respect to Fontes' petition concerning the inspection of his medical' 
records indicates that we can find no basis for saying that the order allowing 
it was wrong, we think that because of the interrelated nature of the two 
proceedings, both writs should be granted. This will enable the parties to 
make any further showing with respect to both discovery motions which 
they may care to make in the light of this opinion. Further an llffirmative 
reconsideration with respect to the eye examination, may cause the court 
to feel that-at least for the lime being-there is no "good cause" for the 
inspection of the medical records. Other considerations, not argued or 
brought to our attention, may enter the picture. l1 

Both writs to issue. 

Stephens, 1., and Ashby, I., concurred. 

remov: moot aLltomobile acddl.!nt" litigation from its amh[t: the reasonable man n~ds 
no statute to tell him (hat drunk driving is negligent Further. n1ru1t criminal statutes 
which give birth to civll causrts of l.1clion olh("rwi.oie unknown are in the commercial 
field: Vt't crimes such as violations of !)c(.tiun 2805 j of the Vehicle Code, prohihiting 
the resetting of odometers, rarely raise questions. of the u~ed Car dC:ltcr':a; healrh. (Se~ 
Laczko v. /,,/e .• Mey,'''' [IIC .• c,n Col.App,2d 293 [SO C"I.Rptr. 79~1.) Since we mu.t 
assume thal ir was intended to give section 999 some clrcet. we cannot make it dis­
appear by confining it to cases where the very cxislence of a. civil cause of aClion 
depends on a criminal statute, Further. the policy considemtion.1i underlying section 
999-such as they are-arc eqllally "pplicahle whether the very ca",", of action is 
created by the criminal s.latute. or whether the violation of such u s.tatute is merely 
one way of proving Ihe civil case, 

I'For cxample~ we have intentionally said nothing concerning the strength of the 
showing ncces.~ary to e~tahlish that S'llas is suing on account of Fontes' criminal con~ 
duct. Obviously the trial court ~.Hmot try the whole case on liability to dcterminlo! that 
preliminary question. On the other JMnd Fontes may be ahlc to make it rcspcctahlc 
argument that somelhing more thml a OlL::re assertion in a plcuding is rcqLlircd. (See 
generaJly Evid, CoJe. ~ .:;.OU ct s~q,) This lfucstion is more complicated hr.:rc than in 
the usual automohile acciJcnt ~a~. bcCZLU:-'C Fontes will as:-.urcdly try to make some­
thing of his immunil), from crin: :n\11 liability ex[ended. llmkr ccrl~lin conditions.. by 
section 21055 of the Vehicle Oxic, Excepl for Ihe unmeritorious contenlion thaI 
Fontes waived his privilege just hy driving a fire trtlck in the line of duly. nO i:-,suc!i 
peculiar to Fontcs' st .. fu'i> as a puhlic cmp,io),cc have neC" raised in this. court. {See 
generally Veh. Code. j~ 1700~. 21055; l'OFr~,' v, City of Los Angl'lrs. 5N Cal.2d 35 
[22 Cal. Rplr. 866. 3n P,2J ~(l61; Van At"yne. Cal, Government TOri Liability 
(Conr.E<!. 8ar 1964) §§ 2.41, 7,25(a). 7,30Ia), 7.71.) 
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