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Memorandum 73-46 

SubJect I Study 36.80 - Condemnation (Defendant" Re'p&nlive Pleadiags) 

TIle purpose of this memorandum is til present for Commission <:onsideration 

the general scheme of the Uniform mninent DoDIIin Act on defendant'. responsive 

pleadiags. This scheme is contained in a revi.ed preliminary draft of Ar­

ticle V of the Uniform Act which ia attaClhed to this memorandum. ,We are con­

Clerned only with the desirability at the Uniform Act scheme general~, not with 

the details of the scheme. We plan' to present for Commission consideration 

at the June meeting a draft of the entire procedure chapter of our &ninent 

Domain lJIw. Par this reason, it wcul.d be helpful to have Commission direCltion 

on the subject IIIIltter of thll memorandum. 

i'he Uniform Act scheme was worked. out by the outatandiag ls.wyers who are 

_bers of the Uniform Laws cODm1ttee, by Prof."or Van Alstyne who (as you 

probably knoV) is an expert in California pleading, and by membsrs of the 

Idvisory COIIIIII1ttee. The scheme would repls.ClI a Vlriety of schemll used in 

Vlrious states and 18 intended til provide a simple, workable scheme that pls.ces 

a minimum burden on the defendant and yet deals with the unique nature of the 

condemnation aCltion. 'l'be scheme 88sumea that the coDdemllltion aetion will 

tollow the general rules applicable to Clivll actions and will be COIIIIIeneed 

by filiag a complaint. The Uniform Act scheme is genera~ outlined in the 

'retatllry CoDment on pagee 5.1-5.2 of attached Article V. 

Existing California pleading rules for defendant' s respol'lses are sum­

marized in Exhibit I attached (an extract trom the recent~ published CEB book 

on California condemnation law). 

The Uniform Act scheme is comparable to Federal Rules Civ. Proc. , 7IA: 



Ce) APPFARANCE OR ANSWER. If' a defendant has no objection or 
defense to the taking of his property, he may serve a notice of appear­
ance designating the property in which he claims to be interested. 
ifu!reafter he shall receive notice of all proceedings affecting it. If 
a defendant has any objection or defense to the taking of his property he 
shall serve his answer within 20 days after the service of notice upon 
him. The answer shall identify the property in which he claims to have 
an interest, state the nature and extent of the interest claimed, and 
state all his objections and defenses to the taking of hia Jlroperty. A 
defendant waives all defenses and objections not so presented, but at 
the trial of the issue of just compensation, whether or not he has 
previously a:ppeared or answered, he may present evidence as to the 
amount of the compensation to be paid for his property, and he may share 
in the distribution of the award. No other pleading or motion asserting 
any additional defense or objection shall be allowed. 

MOreover, the Uniform Act scheme is consistent with other recently prepared 

rev1sions of condemnation law. Pennsylvania uses preliminary objections without 

the requirement of an answer. A recently completed Oklahoma Dninent Domain 

Code (submitted to the 1973 Legislature) adopts a scheme somewhat similar to 

the Unit'onn Act. See Section 403 (pages 11-12) of attached draft of Oklahoma 

statute. See also Sections 401 and 402 of the same draft. 

Two ilDportant matters must be noted in reading the Ur&if01'lll Act. The Uniform 

Act contemplates that only property in substantially the same ownersb1Jl may 

be joined in the same action. The staff believes that, for various reasons, 

this is a sound limitation; and, despite an earlier decision by the Commission 

to the contrary, we think that the Commission can be persusded that the limita­

tion should be included in the california statute. Second, the Unit'orm Act will 

not contain specific limitations on takings for future use, excess, substitute, 

and the like. All objections to takings in these types of cases will be 

included in a general objection that "fraud, corruption, bad faith, or gross 

abuse of discretion" exists on the part of the plaintiff (Which the defendant 

//lUst prove by "clear and convincing evidence"); We will substitute a specific 



listing of the grounds on which the objection can be made, and we have various 

provisions allocating the burden of proof. See Exhibit II (attached). 

The staff recommends that the Commission tentatively approve the. general 

scheme of the Uniform Act as the basis on which the staff should prepare the 

draft of the procedure chapter. We believe it would be profitable to go 

through the Uniform Act draft at the meeting. 
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Respectfully submitted, 

John H. DeMoully 
Executive Secretary 
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EXBIBl'l' I 

EXTRAC'l' FRaU CEB ItCONIlEJOO.TI(lI PRACTICB IN CALIFORNIAft 

IV, CONDEMNEE'S PLEADINGS 

A. Dlsel.lmer 
\. IS8.IS) USE ' "., ". 
Disclaimer is a means of ehmmaung !rom the actIOn either a party 

who ha.. no valid interest in the property or ~e who may have. an 
interest but dues not choose 10 as.'>Crt a claim m the condemnallo~ 
action. It may be prepared for Ihe disclaiming ~rty by the condemno~.s 
or any oondemnee's allorne.y amI then fil~d with the ooun. If the diS' 
claiming party iii a corporatIOn, Ihe dISClaimer should be ~oompanled 
by an acknowledgment and resolution of the board of directors. 

B. Aa.~wer 
I. ISS.17) SH. fI.rmR'I REQUIUMf.~TS 
In mQl;t oondemnalion actions. the only pleading the property owner 

must file is the answer. Anyone whoha~ an interest in the property 
and who ha~ heenproperly served with the complaint must be prepared 
to answer and otherwise appear if he is 10 protect his right to compensa­
tion. Ordinarily. all mailers in is~ue between the condemnor and the 
condemnee can be raised in the answer. 

Code of Civil Procedure' §1246 states thllt the answer must , 
(a) Allege any int.:rest defendant may have iii the property described 

in the complaint. and 
(bl State the amounts defendant claims for the taking Of other types 
~~. ' 

Code of Civil Procedure § 1246 also provides thai a person not named 
in the oomplaint. hut claiming an interest in the property described 
in the complaint. may become a party to the action a~ if he had been, 
named in the: colTiplaint, i.e., an unnamed claimant may appear and 
defend. The liberality of this provision makes unnecessary the use of 
motions either to intervene or tll substitute a party defendant before 
judgment in condemnation actions. For example. if a defendant owner 
dies before trial. tho: lI\lorney simply files a new answer on behalf of 
the executor or administrator. 

2. [§8.18] (:ONTENTS 

If the owner's entire property in teres. is being taken. the answer 
must contain an allegation thai defendant is \be owner orahat interest. 
which should then be specifically defined. In a partial talc.ing. defendanr 
should aUege thel he is the owner of specified interests in the property 
heing acquired and in the larger parcel {)f which the take is a pan. 
Any questions concerning owner..hip or c1uuds on Ii tie ~hould be reo 
solv.:d by the ~ourt rather than the jury. See People l' Vol: (1972) 2S 
CA3d 480. 102 CR 107. 

Disagreement may e~ist between panics concerning the number and 
extent of larger pareds. This is~uc. like the ownc:rship question. should 
be decided either ill pretrial c(lllfercn.:e or in a preliminury legal·issue 
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Ifial. Counsel ,hould nOle 111,11 intcrrngatory. dcpo,ilion. and prelrial 
cx,hange are oflcn satisfact<lry pro"cdures I'm ascertaining the ol~er 
party's contenlions a, to number and ~xlent _'\ larger, parcels. See 
§§9.5-Q,14. Abo. the c"ndemnce may demand. at least 3U days I'>cforc 
Irial. Ihat the condemnor prepare a map .,1' the arca the c,mdemnor 
belicves 10 be Ihe larger parcd. e('1' § 12471'>. Howcver. these melhods 
may not always be succes~ful for the condcmn~c. F." c~al1lplc. the 
condemning agency occasumall)". usCs a dcmurrer to Ih.: answer. to 
reqUire the owner to desenhe hb rn!CrC,1 carl~' In the case .. bdure 
discovef)' tcchniques can he Implemented. AI-". the cnndemnnrs map 

need not be served on the condemnee until 15 days before'trial when 
it may be 100 late to be of substantial help. 

When the property is large and includes dilferent uses, the eondem­
nee may desire a ruling that several "larger parcels" exist. for example, 
if the property being valued is a one-acre ,lot with a machine shop, 
warehouse. paint store, and sheet metal shop, evidence of sales of 
property of comparable size and improvement, will be difficult to ac­
quire. If, however, the contiguous ownership ha.~ been divided into 
separate larger parcels, comparable sales will be easier 10 find. Also, 
when part of the property has been leased, the apportionment phase 
will be simplified if the leased area has been appraised separately. 

Code of Civil Procedure S 1246 requires that the condemn«, in his 
answer, allege the value of the property interest being taken -and the 
amount of any severance damages. Because tbe answer must be filed 
before. formal appraisal information is available to the condemnee or 
his attorney, danger always exists tbat the' answer's opinion of valuation 
and damages will be an inaceurate estimate and will state a c:1airII 
that is 100 low; this daim can be used at trial as an admission against 
interest. One means of avoiding this problem is 10 set the alleplioDs 
of valuation and damages at a generously high level. When the estimate 
is higb and the owner later testifies to a lesser value, he will rarely 
be asked why be earlier daimed the greater amount. Alternatively, 
although this procedure could be a subject of demurrer, the condemnee 
may allege that he does not yet know the. fair markel value of the 
property and may request leave to amend his answer when he bas 
ascertained licIual value and damages. 

Severance damages and other special types of damages (see CCP 
S 1248) must be specially pleaded in the answer. Thus in alleging sever­
ance damages. the condemnee's answer must state thai his interest in 
the remainder has been damaged in a designated amount by virtue 
of the taking, by construction o(the public improvement in the manner 
proposed by the eondem nor, and by the need thus created for specified 
alterations in the condemnee's remaining property. See CCP S 1243. 

3. IS8.19) AFFlAMATIVE DEFENSES 

Affirmative defenses include challenge of the condemnor's right to 
exercise the power of eminent domain. nondeterminations and 'errone­
ous determinations 0: public use and necessity, and lack of intent to 
use the condemned property for the public use designated in the com­
plaint. These defenses must be raised by the condemnee in his answer 
and pleaded specially. for example. a general denial of the complain"s 
allegation that the property is iniended to be used for public purposes 
is not 'sufficient. San Mateo v Bar/ole (1960) 184 CA2d 422, 432, 7 
CR 569, 575. NeceSSity may be placed in issue by 'an cKpress allegation 
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of fraud. bad faitll. or abuse of'discretion. However, cllallenges based 
on the ground of public use and necessity are rarely successful because 
tile condemnor's allegation in lIis resolution is usually conclusive. Peo­
ple y Chevalier (1959) 52 C2d 299. 340 P2d 598; see chap 6. 

The condemnee may allege tllat the conckmning agency lacks au­
thority to condemn property for tile use described in the complaint 
when neither constitution nor statute delegates authority .to the cOn~ 
deJ!lnor for the purpose in question or when an ostensible delegation 
is fatally defective (e.g" when conditions necessary to invok,e the dele-
gation have not occurred). . 

In alleging that the condemnor's determination to acquire the con­
demnee's property for a public use is erroneous, defective; or nonexis­
tent, the condemnee should state both the actual purpose of the laking 
and the absence of legal authorization. 

The condemnee may also allege Ihat the condemnor is attempting 
to take an excessive amount of property. He must allege not only that 
more land is being taken tllan the project specified in the complaint 
requires, but also that the condemnor has no plans for a publiC: use 
for the excess parcel. The condemn« would assert that a laking in 
eltCC&S of a project's needs is unauthorized except under certIiin statu­
tory conditions (see, e.g., CCP S 1266), which are not found in the instant 
case. 

The condemn« may further contend in his answer that the condem­
nor does not intend to put tile property 10 the public: use designated 
in Ihe complaint. -

Defendant may raise the issue of future uses by alleging that the 
condemnor does not intend to appropriate the property to the public 
use set forth in the complaint within a reasonable period of time. The 
courts lend 10 favor planning for the future by condemnors. See, e.g., 
Kern Count.v Union High School Disl. y McDOIUJld (1919) 180 C 7. 
179 P 180; Anaheim Union High School Disl. v Vieira (1966) 241 CA2d 
169. 51 CR 94. Authority for refusing to permit cdndemnation for 
hypothetical future uses exists. See San Diego Gas d Elec. Co. v Lux 
Land Co. (1961) 194 CA2d 472, 14 CR 899. In certain instances, con· 
demnation for future use is specifically authorized. Str & H C §104.6; 
Wat C §S258. 1\575.1. 

Acceptability of most of these affirmative defenses depends on 
wllether the taking is conclusively presumed to be proper. Such conclu­
sive presumptions are generally found in legislation. If the public 
agency is armed with the concluloive presumption. Ih~ defenses of ne­
cessity, abuse of discretion, and greatest public giXXI and least pri\'ale 
injury are no/ a"dable. Only an affirmati\le allegation of fraudulent 
inlent to use the property for private profit will be heard. Fur further 
discussion. see §§6.6-6.13. 6.22-6.23. Tllese defenses are available when 

. the condemnor does not have the conclusive presumption of necessity. 
Los Angeles Coun~,' Flood Conlrol Disi. v Jan (l~7) 154 CA2d 389, 
316 P2d 25. 
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5. 1§8.2I) SERVICE 
Although Ihe claim of ownership asserted by one defendant's answer 

may be completely adverse to .the claim of ownership of a~other a~· 
swering defendant, no law requires that defendants serve copies of then 
answers on each other. Sonia Cruz v MacGregor (1960) 118 CA2d 45, 
49, 2CR 727, 729. If defendant who did notreceive copies ofa codefend· 
ant's pleadings can show prejudke attributable to that failure, he 
might be entitled 10 relier. Redevelopment Agency v Penzner (1970) 
8 CA3d 417, 423, 87 CR 183, 186. 

" 
6. 1§8.22) AMENDMENT OF ANSWER • , 

Under CCP §473. the court has broad discretio~ 10 permit am~nd· 
menl of pleading.~ at any time before judJl.m~~. Tlus gene~al provIsIon 
is appliCable 10 answers in eminent domam actIOns. A motl~n f~r leave 
10 amend an answer should not, however, be made In the Jury s pres-

ence. People .' Lundy (1965) 231\ CA2d 354, 361. 47 CR 694, 699. 
See generally California Ci\'iI Procedure Before Trial 450-460 (Cal 
CEB 1957); California Civil Procedure During Trial §§6.21-6.32 (Cal 
CEB 1960). 

C. /§8.l.1J DemlIIrer 
Because the allegations of the complaint are carefully prescribed 

by CCP § 1244. a demurrer 10 the complaint is appropriate in ordinary 
condemnation cases only when the provisions of that section are not 
met. The most frequent omission is failure to allege a "statement of 
the right of the plamtiff" as required by CCP ~1244(3). This problem 
typically arises when the complaint fails to state the facts that consti­
tuted a basis for exercise of Ihe condemnation power; or when that 
power is exercised under such stalutes as CCP J 1266 (permluing taking 
of a whole parcel if severance damage 10 the remaining portion would 
equal fair manet value of Ihe whole parcel), or under Deering's Wat 
C Uncodified Acts, act 4463 §§16 1/2, 16 5/8. West's Wat C App 
§S28-16 1/2, 28-16 5/8 (allowing Ihe Los Angeles County Flood Con­
trol District. under certain circumstances, to take property in addition 
to that actually needed for the public projcct). For examples of ques­
tions raised by demurrer. see, e.g .• HwrJen y Superior COUr! (1955) 
44 C2d 630, 636. 284 P2d 9, 13; San Bernardino Counly Flood Control 
Disi. v Superior Court (1969) 269 CA2d 514, 75 CR 24. 

On demurrers generally, see CCP U472-472d; California Civil Pro­
cedure Before Trial 399-421 (Cal CEO 1957). 

D. I§U41 Cross-Complaint 
An answer is a sufficient responsive pleading in most eminent domain 

cases. Its scope is broad enough 10 cover most functions of the usual 
cross-complamt. The answer can be used to raise issues such as lack 
of public use and neceSSity and to claim the various items of damages. 
See CCP §1246, Se' 1150 Bayle-Lacoste & Co. v Superior Court (1941) 
46 CA2d 636, 64S, 116 P 2d 458, 464. Nevertheless. a cross-~"Omplaint 

, can be a useful tool in certain situations. 
The cross-complaint mu .• t slale a cause of action thai is 'related 10 

the principal cause of action, i:e .• whether asserted against plaintilf, 
codefendant. or a nonparty. it mu.~t be based on the condemnor's action 
10 take the properly described in the complaint. CCP §428.IO(a)-{b). 
Defendant may not stale an unrelated cause of action against plaintilf ' 
in his cross-complaint: CCP S42H.lO(a), allowing any cause of action 
to be asserled in a cross-complaint against plaintilfs generally. is ex­
pressly made inapplicable 10 eminent domain proceedi"n.:s. 
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.. Because the cause of action stated by cross-complaint against plaintilf 
is necessarily related to the prindpal cause of action. arguably that 
cause mus{ be raised in a cross-cum plaint. rather than in a separate. 
subsequent wmplainl. See CCI' §426.30(a) on compulsory cross­
complaint:;, On the {llher hand. eminenl domain proceedings may be 
within the e)lception (noted at the beginning of ecp §426.3O(a)) to 
the compulsory cross-complaint requirement. because of their special 
treatment in CCP §428. l!l(a), 

A cross-eomplaim is of len uscd to determine fulure righlli and obliga­
tions among various defendants. II can be used 10 quiet title to a reo. 
mainder. to give declaratory relief. and to rescind or reform a sale 
contract or leas~ (10 reftect the condemnation action's present or future 
effect on the contract). People v Buellton Dev. Co. (1943) 58 CA2d 
178, 136 P2d 793. For example, if the court, in deciding an owner's 
crosk:omplaint. rescinds a lease on the ground Ill' economic frustration 
of purpose, one element of the owner's damage (loss of the lease) has 
already been delermined; the lessee's rights and obligations have also 
been determined, and he will nol be a party to any subsequent appor­
tionment proceeding. See §S 10.1- 10.15 on apportion ment 

A cross-complaint has been used to raise issues between condemnor 
and condemnee not normally covered by the complaint and answer. 
A typical cause arises when the condemnor's conduct, other Ihan the . 

. act of taking.itself, has a detrimental effect on the condemned property 
or on the remainder parcel. For example, the condemnor may abuse, 
its right of entry to make preliminary surveys (see S4.71), or the con­
demnor may seek 10 take a right-of-way and then make changes in 
the character of the condemnec's land adjoining but not within the 
right-of-way. In this situation, the condetnnee may bring a cross­
complaint for damages; alternatively, his cross-complaint may seek to 
force a sale 10 Ihe condemnor of Ihe excess property affected. These 

, causes of action could instead be asserted in a separate complain I in 
. inverse condemnation. See chap 13. However, the cross-complaint pro­
cedure is preferable in most situations because it speeds resolution 
of the malter, avoids multiple actions, and decreases the parties' ex­
penses. Moreover. compulsory cros.'-complainl requirements may be 
applicable. See CCP S426.3O(a). 

A cross-complaint may be based on the condemnor's activities on 
the condemnee's property. People v C/Qusen (1967) 248 CA2d 770, 57 
CR 227 (condemno' trespassed on condemnee's remainder parcel). See 
§4.7J. 

The condemnee's attorney should recognize that a polenlial cross­
complaint (or separate action in inverse condemnation) is a factor to 
be r"ised in selliement negotiation, with the condemnor. See chap 7. 
The tOlal amount sought by the condemnee for propeny laken should 
include the additional recovery anticipated from the cross-action. 

If a cross-complaint has bt!en improperly filed against plaintiff, either 
because the issues could have been raised in the answer (see People 
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l' Lo.t A'ngeles COUnI)' Flood COII/ro/ Disl, (1%7) 254 CA2d 470. 62 
CR 287) or because they allege an entirely unrelated dispute (see £1 
Monte School Disl. v Wi/kiltf (19601 177 CA2d 47. I CR 715), the 
agency may challenge it by demurrer or m(ltion 10 strike. CCP S435. 
The motion III strike may also be made by third party cross-delendanl!! 
who have been improperly joined. See. e.g., EI Monte School Dis/. 
v Wilkins, supra. A motion 10 slrik.:. however. may not be granted 
as long as the cross-complaint has some proper purpose, even lI\ough 
a demurrer 10 certain allegations may be suslained. People v Bue/hon 
Dev. Co. (1943) 58 CA2d 178. IllS. 136 P2d 793, 797. 



J~mo 73-46 EXHIBrr II 

§ 1260.330. Grounds for objection where resolution conclusive 

1260.330. Grounds for objection to the right to take,·resardless 

wbether the plaintiff has duly adopted a resolution of necessity that 

satisfies the requirements of ,;rticle 2 (commencing with Section 1240.110) 

of Chapter 4, include: 

(a) The plaintiff is not authorized by statute to exercise the 

power of el!\inent domain for the purpose stated in the complaint. 

(b) The stated purpose is not a public use. 

(c) The plaintiff does not intend to devote the property des­

cribed in the compl.aint to the stated purpose. 

(d) There is no reasonable probability that the plaintiff will 

devote the described property to tbe stated purpose within seven years 

or such longer period as 1s reasonable. 

(e) The described property is not subject to acquisition by the 

power of eminent domain for the stated purpose. 

(f) The described property is sought pursuant to Section 1240.330, 

1240.420, 1240.510, or 1240.610, but the acquisition does not satis~ 

the requirements of those provisions. 

(g) Any other ground provided by statute. 



.. . ' 

§ 1260.340. Grounds for objection where resolution not conclusive 

1260.340. Grounds for objection to the right to take where the 

plaintiff has not adopted a resolution of necessity that satisfies the 

requirements of Article 2 (commencing with Section 1240.110) of 

Chapter 4 include: 

(a) The plaintiff is a 'public entity and has not adopted a re80-

lution of necessity that satisfies the requirements of Article 2 of 

Chapter 4. 

(b) 'The public interest and necessity do not require the proposed 

project. 

( c) The proposed project is not planned or located in the IIlIInner 

that will be most compatible with the greatest public good and the 

least private injury. 

(d) The property described in the complaint, or ~ight or interest 

therein, is not necessary for the proposed project. 

- ~-



OKIAHOMA CODE OF EMINEIIT DOMAIlf 

FINAL DRAFT 

'As approved October 26, ),972, by the Ad Hoc Committee on..»Dinent DcmIin 
for submission to the 1972 Interim Judiciary Ccam1ttee of the State 
Legislative Council. 

BE IT ENACTED BY THE PEOPLE OF THE STATE OF OKLAHOMA: 

ARTICLE I \ 

SHORT TITLE 

SECTION 101. SHORT TITLE. This act shall be known and may be 

. ci ted as "The Eminent Domain Code. 'II 

ARTICLE II 

GENERAL PROVISIONS 

~, 

SECTION 201. PURPOSE. It is intended by this Code to provide a 

complete and exclusive procedur~ and law to govern all condemnations 

of property for public purposes and assessments of damages therefor. 

This Code is not intended to enla~ge or diminish the power of 

condemnation given by law to any condemnor. 

SECTION 202. DEFINITIONS. The following words; when used in 
• -. R ... ~ • 

this Code. U:1} es~' ~i".e c")r;tex '; C i.early ::'nd~ cates otherwise, shall have 

the rr.f:an:~:~ aS~";:"'J.t~d ~:-. ~h~I~ ~rl th.i:3 section: 
, . 

1. "Co!1den:n" mear.., to take, injure or destroy private property 

by authority of law fer a public purpose; 

2., "Condemnee" means tl'.e owne!' 'of a property interest taken, 

injured,'or dest!'oyed; 

3. "Condemnorn means the entity, including the state. taking, 

injuring or destroying private property under authority of law for a 

publ1c l'Vor~ose; 
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4. "Necessary" means that which is reasonably requisite and 

proper ~or the accomplishment of the end in view; 

5. "Action for inverse condemnation" means an action brought by 

an owner of land taken and occupied for a public purpose before just 

compensation is paid or a declaration of taking is filed; 

6. "Putative condemnor". means th"e defendant named by an owner 

in an action for inverse condemnation; and 
\ 

7. "Per~onn includes a natural person and all other entities 

capable of owning property. 

SECTION 203. ACTION FOR INVERSE CONDEMNATION. In case any ..... ..., 
condemnor authorized to exercise the right of eminent domain shall 

have taken and occupied, for purposes for which it might have 

resorted to condemnation proceedings, as provided in this Code. any 
. 

property, without having purchased or condemned the same, the damage 

thereby inflicted on the owner by the taking or occupying of such 

property shall be determined in the manner provided in this Code upon 

petition of the owner of such property. The owner's petition shall 

be filed in the district court in which is. located all or a portion 

of the property and shall contain the following: 

1. The name and address of the owner; 

2. The name and address of the putative condemnor; 

3. A description or plan ?f the property claimed to be taken 

sufficient for identification thereof., 

4. A statement of the nature of the owner's title; 

5. A statement of the nature and extent of the taking and the 

date on which it inltially occurred; "and 

6. A demand for a jury. tr:!.al as provided for in Section 404 of 

'::hj~ C"de. 



possitle, n~, p:'ov::'Ut'd for >,or;ue::,na.;:;:i.on proceedings wheJl the con.demnor 

has filed his declaration of ta~i~g. The q~e5tions to be decided by 

the trier of fact shal2. ",I' :!.;' t!',ere ha;3 in fact been a taking, and if 

so, the amount of damages due the owner. 

ARTICLE III 

PROCEDURE TO CONDEMN 
\. 

SECTION 301. JURISDICTION' AND VENUE. 'The district court shall 

:'lave, exc lusi ve jurisdiction of B:~l condemnation proceedings. All 

~ondemnation proceedin,gs shall be 'brOUght in the district court of 

the county in which the property is located. or, if the property 18 

located in two or more counties. then in the district court of any 

one of the counties. Where the property 1s located in two or mOre 

counties. and a proceeding is commenced in the court of one of the . ' 

counties, all subsequent proceedings regarding the same property shall 
" 

be brought in the same county and filed under the same court style and 

number as the original petition. However. in the event the owner of 

the fee resides in one of said counties, he shall 'have the exclusive 

'right at his option. to have all proceedings removed to the county of 

his residence where a portion of said property is locate~. 

SECTION 302. E~FORT TO PqRCHASE~ A. No proceedings shall, be, 

taken toconaemn land or other prop,erty. or any interests therein. 

until a,bona fide and ineffectual eft~rt has been made to acquire the 

same from an owner thereof by purchase. except where such consent 

cannot be obtained because of the incapacity of the owners or one or 

more of them or because such owner is unknown or cannot with 
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reasonable diligence be found within this state. 

B. When an estate is being probated, or a minor .. or incompetent 

person has a legal guardian, or a conservator has been apPointed, the. 

administrator or executor of the estate, or guardian of the minor or 

incompetent person, or conservator, shall have the authority to 

execute all instruments of conveyance on behalf of the estate, minor 

or incompetent person without proceedings otfier than approval by the 

judge of the district court endorsed on the. instrument of conveyance. 

Competent evidence to'prove that reasonable compensation is being 

paid for the execu:;ioL c,f said ir,strument shall be preB.l'!nted to the 

court prior to said apprcva ... 

SECTION 303. DECLARATION OF TAKING. A. In any eminent domain 

proceeding, the petitioner shall file in the cause a declaration of 

taking signed by the petitioner or its duly authorized agent or 

attorney empowered, by law to acquire the property described therein, 

declaring that said property is thereby taken for the use of the 

petitioner. Said declaration of taking shall contain or have annexed 

thereto: 

1. A statement of the authority under which and the use for 

which said property is taken; 

2. A descript~on of the property taken sufficient for the 

identification thereof; 

3. A statement of the estate o~ interest in said property 

taken for said use; and 

4. A state~ent of the sum of money estimated by said petitioner 

to be just compensation for the property taken and. damages to the 

remainder, if any: 

-~-



B. Upon the filing of said deolaration of taking and of· the 

deposit in the oour~, for the use of the persons entitled thereto. of 

the amount of the estimated oompensation stated in said declaration. 

the title or interest set forth in the declaration shall vest 1n the . 
petit10ner. The right to just compensation for the same shall vest 

1n the persons entitled thereto; and suchoompensation shall be. 

determ1'ned as hereinafter provi.ded and .established by judgment. The 
\. 

said Judgment shall inolude, as part of the just compensat10n awarded. 

interest at the rate 'of six' percent (6%) per annum on the amount 

f1nally awarded as the value of.the property as of the date of tak1ng. 
~. 

from said date to the date of Judgment. but interest shall not be 

allowed on so much thereof as shall have been paid into court. The 

person entitled to the award shall not. be charged with poundage. 

C. Upon the application of the parties in interest, the court 

shall order that the money deposited in the oourt, or any part 
, 

thereof, be paid forthwith for or on account of the Just oompensation 

to be awarded in saId proceeding. If the compensation finally awarded 

shall exceed the amount of the money so received by any person 

~ntltled, ohe court sha:l enter jUdgment against the petitioner for 

the arn,:;unt of ~r;e cie!'ic~enc:;, and, ·if less. the court shall enter 

Judgment against such parties in favor of the petitioner for the 

difference. 

D. Upon the filing of a declaration of taking, the court shall 

fix the time within which and the terms upon which the parties in 

possession shall be required to surrende.r posseSSion to the 

petitioner. Theccurt shall make such orders in respect of 

encumbrances, liens, rents, taxes, assessments, insurance and other 

charges, if any, as .hall be just and equitable. 



SECTION 304. RECORDING NOTICE OF CONDEMNATION. The condemnor .. 

upon filing its declaration of taking and_depositing therewith its' 

estimate of just compensation, shall on the same dayjile fop record 
• 

a notioe thereof in the offics of th~ county clerk of the county in 

whiqh the property is located. If the property is located in two or 

more counties, the notice shall be re,corded in all such counties. The 

notice _shall specify the district court style and number of the 

declaration of taking and the date it was fi1ed, and shall contain a 

description or plan ~f the property condemned sufficient for the 

identification thereo-f and the names of the owners of the property 

interests condemned, as the condemnor by reasonable di!1gence can 

ascertain, and shall be indexed in the deed indices showing the 

condemnee set forth in the notice as grantor and the condemnor as 

grantee. 

SECTION 305. NOTICE TO CONDEMNEE. A. Within thirty (30) days 

after the filing o~ the declaration of taking, the condemnor shall 

give written notice of,the filing to the condemnee, as follows: 

1. The notice shall be served by and in the manner provided 

for service of summons in civil actions or by the- condemnor delivering 

a copy thereof to the condemnee or leaving a copy thereof at his usual 

place of residenoe with some member of his family over fifteen (15) 

years of age. In the event service cannot be made within thirt~ (30) 

days, alias notices may be given. 

2. Service of notioe may be had'by publication upon any 

condemnee who resides out of this state, or resident of this state 

who has departed .therefrom with intent to avoid service of such 

notice, or whose whereabouts or identity the condemno~. or his 

, . 

, 
J 

~ ~"'gen~ '~nu'ry is 'unable to ascertain. or an unknown Ji ;._tt.'Jrney, upo .. c.l,,-"'- " ........ ~ 

neir, successor or assign of an owner, by publishing such notice once 



• 

a wee~ for two consecut~ve weeks in a newspaper authorized by law to 

publish legal notices in the county where the declaration of taking 

is filed. A copy of such potice artd declaration of taking shall ?e 

mailea to such condemnee's last-known mailing address within five (5) 

days uf tne first publication thereof; and 

3. In all cases where service may be made by publication, the 

notice and declaration herein provided may be served by personal , 
service on any condemnee out of the state with the same .force and 

eff~ct as if personally served within this state. 

B. Notice to be given to tt,e condemnee shall state: 
~ 

1. The caption of the case; 

2. The date of filing of the declaration of taking and the 

court number thereof. 
" 

-'-'~iiIiIIl 

3. The name. or names. of each condemnee to whom it is dire~ted • 

4-. The name and address of the conaemnorj 
• 5. That the condemnee's property has been condemned, including 

a description of the property and estate or interest therein taken as 

set forth in the declaration of taking. 

6. A statement that if the condemnee chooses to challenge the 

power or authority of the 'condemnor to appropriate the condemned 

property, the adequacy'of the initial deposit, or the public necessity 

for the taking he or 'his attorney must file a written challenge to the 

declaration of taking with the cour~ clerk within thirty ,(30) days 

after being served with notice of condemnation; 

7. A statement that if the condemnee chooses to contest the 

amount of just compensation estimated by the condemnor in the 

declaration of taking he or his attorney must file a written demand 

for trial with the court clerk within thirty (30) days after being 

• 



served with notice of condemnation; and 
• 

8. If the condemnee was served by publication, such publicatioft 

notice shall contain a statement that the thirty-day time limits in 

paragraphs 6 and 7 of this subsection shall commence to run on the 

date of first publication. 

C. A copy of the ,<l;eclaration of taking ishall be attached to the 

noticE; served or mailed to the condemnees. 

D. Proof of service of said notice shall be filed with the court 

clerk. 

E. The notice required under this section shall be prepared by 

the Administrat1ve Director of the Courts and approved by the Supreme 

Court. 

SECTION 306. RIGHT OF ENTRY PRIOR TO CONDEMNATION. A. The 

condemnor, through ,its authoriz'ed agents and employees. shall have the 
• 

right to enter upon private property prior to condemnation for the 

purpose of surveying the land or making an inspection thereof. Such 

entry shall not be deemed a trespass, nor'shall an,entry for such 

purpose be deemed an entry under any condemnation proceedings; but 

notice shall be given py the ~ondemnor to the owner of the property 

~r person residing o~ the premises. personally or by registered or 

certified mail, at least ten (10) days prior to such entry. 
" 

B. If, following service of the-notice specified in subsection 

A hereof, the owner of or person residing on the premises ~hall refuse 

to allow entry to the condemnor for the purposes herein allowed, the 

district court in the county in which the property is situated shall. 

on application of the condemnor, direct the sheriff of that county 

to afford entry to the condemnor. 

01"_ 



C. The condemnor shall make reimbursement for any actual damages 

resulting to property as a result of activities pursuant to this 

section. In the event of a disagreement as to the amo\lnt of the 

damage, either "the person damaged or the condemnor may file a petition 

.with the district court for the determination of such damages, to 

which the state hereby consents and waives its immunity from suit for 

such purpose. 
" 

ARTICLE IV 

CHALLENGES TO DECLARATION OF TAKING AND ,DEMAND FOR TRIAL 

SECTION 401. CHALLENGE TO NECESSITY OF TAKING. A.The 

defendants in eminent domain proceedings may, within thirty (30) days 

of the date on which they are served notice of the declaration of 

taking, file'with the court clerk a challenge to the necessity of the 

taking. If the service was by publication, the thirty-day time limit 

shall begin to run from the date of first publication. 

B. The challenge to the necessicy of the taking must be in 

writing, filed with the court clerk in the style and number of the 

case, and the fact that copies thereof were mailed to the condemnor 

or its attorney shall be endorsed thereon by the defendant or his 

attorney. 

C. The public necessity for the taking shall be determined by 

the district court sitting as trier of the law and facts, and such 

determination shall be appealabie as an interlocutory o~er 

substantially affecting the merits of the litigation. Provided. 

however. that 'if the issue is decided by the district court in favor 

of the condemnor, no appeal shall operate to stay the possession of 

the property by the condemnor. PrOVided further, that if the issue 

is decided by the district court in favor of the condemnee. the 

condemnor's right to possession of the property shall be stayed until 

• 
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the issue is finally determined by appeal or otherwise. In the event 

this issue is appealed to' the Supreme Court, the cause shall be 

advanced upon the docket of that court for determination at the 

earliest possible time. 

D. If this issue is finally determined in favor of the 

defendants, the district court shall enter ar order restoring title 

and the right of possession to'the property in the defendants. A 

copy of such order shall be filed of record with the clerk of the 

county where the property is situated. Further provided, if this 

issue is finally determined in favor of the defendants, that the 

court shall tax all costs of the proceedings, including reasonable 

Ii tigation expenses and attorneys' fee's, against the condemnor. If 

the parties cannot agree thereon, the court shall conduct a hearing 

and issue an order setting such costs and fees, and such order may be 

appealed from as a final order as otherwise provided for by law. 

SECTION 402. CHALLENGE TO ADEQUACY OF DEPOSIT. A. The 

defendants in eminent domain proceedings ,may, within thirty (30) days 

of the date on which they are served notice of the declaration of 

taking, file with the court clerk a challenge to the adequacy of the 

estimated just compensation deposited by the condemnor. If the 

service was by publication, the thirty-day time limit sriall begin to 

~un from the date of first publication. 

'I"1e challenge to the adequacy of the deposit must be in 

~riting, filed with the court Clerk in the style and number of the 

case, and the fact that copies thereof were mailed to the cpndemnor 

or its attorney shall be endorsed thereon by the defendant or his 

attorney. 
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C. The only issue to be raised by this· challenge shall be 

whether the estimate of just compensation was reasonable. This issue 

shall be determined by the court sitting asa trier of the law and 

facts, ana shall not be an appealable order. The purpose of this 

provision is not to make a. final determination of just compensation • 

D. The defendants shall have the right, prior to a hearing by 

the court under this section. to discover, ·by timely filed 

interrogatories served upon the condemnor, the amounts of all 

appraisals made by dr for the condemnor on the condemned property. 

• 

If the oondemnor can be shown to have deposited less than the high~st 

of those appraisal amounts as an estimate of just compensation, the 

defendant shall be deemed to have made a prima facie showing that the 

deposit was not reasonable; provided, however, that the condemnor 

shall have the opportunity to rebut that pr~s~ption. 

E. If the ~ourt determines that the initial deposit was not 

reasonable and should be increased, he shall state in his order the 

amount that said deposit should be increased by. aAd the condemnor 

shall deposit said increase within thirty (30) days from the date of 

said order. Provided further, that if such increase be ordered the 

condemnor shall have. thirty (30) days from the date of such order 

within which to de~and a trial on the issue of just compensation. . . 
SECTION 403. CHALLENGE TO THE POWER OR AUTHORITY TO CONDEMN. 

A. The defendants in eminent domain proceedings may. within thirty 

(30) days or the date on which they are served notice of the 

declaration of taking, file with the court clerk a challenge to the 

pow~r or authority to condemn. If service was by publicat~on. the 

tnirty-day time limit shall begin to run from the date of first··. 

publication. 

- 1/-

• 



B. The challenge to the power or authority to condemn must be 

in writing, filed with the court clerk in the style and number of the 

case, and the fact that copies thereof were mailed to ~he condemnor 

Or' its attorney shall be endorsed thereon by the defendant or his 

attorney. • 

C. The challenge to the power or "authority to condemn shall 

state all grounds or reasons on Which it is based, and shall be 
\ 

decided by the court sitting as a trier of the law and the facts. 

Provided further. that if the issue is deCided by the district court 

in favor of the condemnee, the condemnor's right to possession of the 

property shall be stayed until the issue is finally dete~ined by 

appeal or otherwise. In the event this issue is appealed to the. 

Supreme Court, the cause shall be advanced upon the docket of that 

court for determination ~t the earliest possible time. 

D. If this issue is finally determined in favor of the . 
defendants. the district court shall enter an 'order restoring title 

and the right of possession to the property in the defendants. A 

copy of such order shall be filed of record with the clerk of the 

county where the property is situated. Further provided. if this 

issue is finally determined in favor of the defe~ants, that the 

court shall tax all costs of the proceedings, including reasonable 

• litigation expenses and attorneYs' fees, against the condemnor •. It 

the parties cannot agree thereon, tbe court shall conduct a hear1n& 

and 1ssue an order setting such costs and fees, and·such order may 

be appealed from as a final order as otherw1se prov1ded for by law. 

SiCTION 404. DEMAND FOR TRIAL. A. The defendants in eminent 

doma1n proceedings may. within thirty (30) days of the date on which 

they are served notice of the declaratIon of taking, file with the 

.court clerk a demand for trial on the issue of Just compensation. If 
• 



the service was br publication, the thirty-day time limit shall begin 

to run from the date of publication. 

B. The demand for trial must be in writing, filed with the 

court clerk in the style and number of the case, and the fact that 

copies thereof were mailed to the condemnor or its attorney shall be 

endorsed thereon by the defendant or his attorney. 
\ 

C. The thirty-day time limitation herein shall not be extended 

by the filing of challenges to the declaration of taking, even though 

such challenges have not been ruled upon by the court. 

D. The only issue to be raised by a demand for trial is the 

amount of compensation due the defendant filing the demand. for the 

appropriation, of his property. 

E. If no demand for trial is filed within the time limit herein 

specified, and no challenges to the taking 'are filed within the time 

limits herein specified or sustained by the court. the condemnor may~ 

without further notice to the other parties, obtain from the court 

an order confirming the taking. 

F. When a timely demand for trial has been filed. unless the 

parties otherwise agree as hereinafter provided. the amount of damages 

,shall be assessed by a jury, and the trial shall be conducted and 

judgment entered in the same manner as civil actions in the district 

court. 

G. If the parties agree and the court approves. the amount of 

compensation may be determined by a jury of less than twelve (l~) but 

no less than six, (6) members. The parties may also agree to waive a 

jury and try the issue of just compensation to the court sitting 

without a jury. 



H. The parties may also agree, with the approval of the court, 

to submit the question of Just compensation to a board of three (3) 

commissioners, to be ~r!!ed upon by the parties '·and,.the court. Such 

commissioners shall view the property and hear the evidence and 

arguments of the parties, and shall return their verdict to the court, 

which shall enter judgment thereon in the same manner as in civil 

actions. Formal rules of eVidence shall not apply to the hearings 
\ 

conducted by said commissioners, but they first shall ,take an oath in 

open oourt that they are not interested in any way in the property 

involved, and that they will fairly and impartially perform their 

duties. They shall be instructed by the court as to the law and 

issues they are to consider, and any two (2) of them must sign their 

final report. Their report must be delivered in open court, at which 

time they may be questioned by the parties or the court on the basis 

on which they made their report, and the court shall then approve or 
• 

reject said repor't. Rejection may be done for 'errors of law or fact 

contained in the report. The fees of the commissioners shall be fixed 

by the court and taxed among the parties as right and justice shall 

require. 

I. Any party aggrieved by a ruling of the court may appeal 

therefrom as otherwise provided for by law and the rules of the 

Supreme Court relat'i ve to civil appeals. 

J. In the event the court orders an increase in the amount of 
-estimated compensation deposited by the condemnor with the declaratiQn 

of taking, the condemnor shall have thirty (30) days from its receipt 

of said order to file a demand for trial. If such demand for trial 

be filed, procedures shall be followed as under this section. 

K. In the event the final judicial determination of fair market 

value is at least ten percent (10~) and One Thousand Dollars 

- /.0/-
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($I.OOO.OO) above the condemnor's deposited estimate of fair market 

value. the court may award a reasonable fee to the cor.1emnee's 

attorney. to be paid b-~ t;he condemnor. not to exceed,Fi ve Thousand 

Dollars (.$5.000.00). The amount of the fee so awarded may be appealed 

by either party as a final order. 

ARTICLE V·· 

PRETRIAL CONFERENCES 

• 

, . 
SECTION 501. All proceedings in eminent domain in which either 

plaintiff or defendant has demanded a trial on the 1ss~e of Just . 

compensation shall be set for a,pretrial conference to be held more 
. . 

than thirty (30) days in advanoe of the trial date. 

SECTION 502. Thirty (30) days advance notice by mail of the 

pretrial conference shall be gIven by the court clerk to all 

attorneys and parties of record. The notice shall contain the 

following instructions: 

1. The attorneys who shall conduct the trial are required to 

attend; 

2. All discovery shall be completed; 

3. All amendments to pleadings and' stipulations shall be filed 

in the case before the conference; 

4. All trial exhibits shall be obtained and brought to the 

conference; 

5. A list of all witnesses Showing the business address of each 

one shall be brought to the conference together with a brief summary 

of the evide·nce of each one showing the following: 

a. size of the landowner's unit, 

b. the highest and best use of the land before the taking, 

c. the highest and best use of the remaining land after the 

taking, 
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d. the method·.an.d approaches used in evaluating the land, 

e. a list, together with pertinent data, of all comparable 

sales proposed to be offered in evidence, 

f. any special damages claimed, 

g. the date of the taking, • 
\ 

h. the details of the public improvement to be made. 

i. the before value of the unit. 

j. the after value of the remainder of the unit, 

k. the estimate of just compensation, 

1. the estimate of any special off-se·tting benefits to the 

unit, and 

m. the qualifications of the witnessesj and 

6. All special requested instructions. 
, 

SECTION 503. Counsel for the condemning authority shall prepare 

a pretrial conference order containipg the results of the conference. 

All attorneys of record shall approve the order and the order shall 

be presented to the court for Signature within fifteen (l5) days 

following the conference. In the event of a conflict, the contents 

or the pretrial order shall supersede the pleadings and govern the 

trial of the case unless depart~re therefrom is permitted by the· 

court in the interest of justice. 

SECTION 504. Failure to c:omply with the order of the court 

setting a pretrial c:onference by not attending or failing to comply 

with the instruc:tions contained in the notice thereof, except for 

good cause shown, shall subject the demand for trial to an order of 

dismissal or entry of judgment as shall be determined by the court. 
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SECTION 601. 

ARTICLE VI 

TRIAL (GENERAL) 

PROCEDURE . The con~emnor shall have the burden ot ' 

proo~. shall go fOrw~rd with the evidence and shall open and close 
• the case. 

SECTION 602. MEASURE OF DAMAGES. A-. Just compensation shall 

conSist of the difference between the fair ~.rket value of the 

cor.de~r.ee·s entire unit i~~ediately before the taking and the fair 

market value 'of condemnee' s remaining preperty. if any. immecUately 

after the taking and as it will 'e,xist after the public improvement 11 
~, ' 

made. including benefits thereto, but in no event shall any allesed 

resultini benetits to the remaining property exceed any claimed 

dama~es to the remaining property. 

B. Fair market value shall be the price in terms or money that 

a willing buyer would pay and a willing seller would accept tor the • 

property, neither being under compulsion and both beinc knowled&eable 

as to its highest and best use. 

SECTION 603. HIGHEST AND BEST USE. ' The hieneat and beat \la,_ 

shall be the most profitable use for which the property i. 11kelJ to 

be used in the reasonably foreseeable ~uture. 
, , ' 

SECT:tON 604. CONTIGUOUS TRACTS - UNITY OP USB. Where all 01' 

part of several contiguous tracts owned by one owner is conde.ned 
" , 

or a part ot several noncontiguous tracts owned by one owner whioh 

are used tog~ther for a unified purpose is condemned, d...... .., 
be assessed as if such tracts were one parcel. 

SECTION 605. HARVESTING ANO MARKETING OF CROPS. A. The 

condemning agency may perml-t the owner of the proparty taken to 
" 

harvest and retain the financial benefits for crORB planted betore 

.. 
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or after filing a declaration of taking and the serving of notice. if 

the condemnee, in writing} agrees to assume the responsibility for 

the completion of the growing process and the harvesting and 

marketing of the crops. 

B. If the condemnor takes possession of the property at a time 

.. when such action prevents the condemnee from\harvesting and marketing 

crops planted before or after filing a declaration of taking or 

serving notice, then the value of such crops shall be included 1n 

the compensation awarded for th~ property taken. 

ARTICLE VII 

TRIAL (EVIDENCE) 

~. 

SECTION 701. COMMISSION HEARING •. A. The commissioners may 

hear suoh testimony, receive ~uch evidence and make such in4ep.~dent 

investigation as they may deem appropr1ate. without being bound by 

formal rules of eviden~e. 

" w. The ::u::!r.JJ.sri' Ofle~'~ %liyc0:Jsider everyl"hing each deellla to be 

appr.lpriate, including facts ~Ihich they h&.ve discovered by their 

own investigation and View, in order t;o arrive at their decision as 

to Just compensation. 

C. The condemnor and the conde~~ee may, at a hearing before the 

commissioners, present expert ~estimony as to just compensation. • 

D.' 'rhe condemnee, or an officer of a corporate condemnee. may 

without further qualification testify as to just compensation. 

SECTION 702. TRIAL IN COURT. A. In all instances the Jury 

shall be given the option to view the property and failure of the 

trial court to inform the j~ry of its opt1on shall constitute 

reversible error. 
. . 



• 
B. Testlmony as to the value of property may be glven only by: 

1. WitnessesquaUfled to express such opinion; and 
~. 

2. The owner of the property. or property interest being valued. 

C. 1. A qualified valuation expert may, on direct or cross-
• examination. state any or all facts and data which he considers in 

-arriving at his opinion. whether or not he has personal knowledge 

thereof. and his statement of such facts ~d data and the sources of 

hls lnformation shall be subject to impeachment and rebuttal; and 

2. A qualified. valuatlon expert may testify on. direct or 

cross-examination in detail as ·to the valuation of the property on -
a comparable mar~et value. reproduction cost or capitalization basis. 

, 

which testimony may include but shall not be limited to the following: 

a. the 'price and other terms of any bona fide sale of the 

condemned property or bona fide sales of comparable 

property made within a reasonable time before or after 

the date of condemnation, 

b. the rent reserved and other terms of any lease of the 

condemned property or comparable property which was in 

effect within a reasonable time before or after the date 

of condemnation, 

c. the capitalization of the net rent. including reasonable 

net rent attributable to' the real property customarily 

determined by a percen~age or other measurable portion 

of gross sales or gross income of' a business which 

m;.;y be reasonably ccnducted on the premises. as 

distlnguished from. the capitalized value of the' income 

or profit attr~butable to any business conducted 

thereon. 

-·/9-
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d. the value of the land together with the" cost of 

replac~ng or reproducing the existing improvements 

thereon less depreciat ion, and. 

e. the cost of adj ustments and alterations to any 

remaining property made necessary or reasonably required 
1 

by the condemnation. 

D. Either party may show the difference between the condition 

of the property and of the immediate neighborhood at the time-of the 

condemnat.1,on and at the time of view by the commissioners or Jury • 
• 

E. The assessed valuations of property condemned shall not be 

admissible as e.vidence for any purpose. 

P'. A qualified expert may testify that he has relied upon 

written reports .of another expert as to the cost of adjustments and 

alterations to any remaining property made necessary or reasonably 

required by the condemnation. but only if a copy of such written 

report has been furnished to the opposing party at the pretrial 

conference. 

G. If otherwise qualified, a valuation expert shall not be 

disqualified by reason of not having made sales of property nor 

having examined the condemned -property' prior to. the condemnation; 

provided he can show he has acquired.knowledge of· its conditiQn at 

the time of the condemnation. . . 
H. In arriving at his valuation of the remaining part of the 

property in a partial condemnation, an expert witness may consider 

and testify to the use to which the condemned property is intended 

to be put by the condemnor; 



I. Notwithstanding the other provisions of this section. the 

following matters are inadmissible as evidence and are not a proper 

basis for an opinion as to the value of property: 
,." 

1. The price or other terms and Circumstances of an acqUisition 

of property or a property interest if the acquisition was for a publi~ 

use for which the,property could have been taken by eminent domain; 

2. Tt:e price at\~hich an offer or opt~on to purchase or lease 

the property or property interest being valued or any other propertJ 
" 

was made. or the price atwhlch such property or interest was 

optioned. offered or listed for' ~ale or lease; 

3. The value of any property or property interest as aasessed 

for taxation purposes, but -nothing in this section prohibits the 

consider,tion of actual or estimated taxes for the purpose of 

determinins the reasonable rental value attributable to the prope~t, 

or property inte~st being valued; and 

~. The amount deposited in court by the condemnor as its 

estimate of just compensation. 

ARTICLE VIII 

ABANDONMENT • 
SECTION 801. WRITTEN NOTICE. The plaintiff maJ abandon the 

proceeding at any time aftep the' tiling of the ,deolaration at , 

taking and prior to the expiration ot ten (10) days atter final 
. -

judgment by serving upon defendant(s) and t111ng in oourt a written 

notice of s~ch abandonment. Such notice shall be served upon the 

defendant(s) by malling a copy.thereot to them and to their attorn8J 

of record at the last-known mailing address of each by certified .. 11 

with return receipt reClueshd. ,and ~ taot of .allch ma1ling shall be 

endorsed b1 the condemnor on the oopy of the notioe filed in court. 
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SECTION 802. SETTING ASIDE ABANDONMENT. The court may. upon 

mot10n'made w1th1n thirty (~O) days after fil1ng 1n court a wr1tten 

notice of such abandonment by plaint1ff, set as1de the abandonment if 

1t determines that the pos1t10n of the mov1ng party has been 

materially changed to his detriment in 'justifiable reliance upon the 

proceeding and such party cannot be restored to substant1ally the 
\ 

same position as if the proceeding had not been commenced. 

SECTION 803. JUDGMENT DISMISSING PROCEEDING - COSTS AND 

DISBURSEMENTS. A. Upon the deni~l of a motion to set aside such 
. , 

abandonment or, if no such motion is filed. upon the expiration of 

the time for filing such a motion, on motion of any party. a Judgment 

shall be entered ~ism1ssing the proceed~ng and awarding the 

derendant(s} their recoverable costs and disbursements. Recoverable 

costs and disbursements include: 

1. All expenses reasonably and necessarily incurred in preparlns 

for the condemnation trial. during the trial and in any subsequent 

Jud1c1al proceedings 1n the condemnation action; and 

2. Reasonable attorney fees. appraisal fees and fees for the 

services of other experts where such fees were reasonably and 

neceuarlly incurred to'protect the defendant's interests in 

prepar1ng for the condemnat+on ~r1al, during the trial and at any­

subsequent Jud1c1al proceedings in the condemnation proceedings 

whether such fees were incurred for services rendered betore or att.r 

filing of the complaint. 

B. In case of a partial abandonment. recoverable costs and 

disbursements shall include only those recoverable costs and 

diSbursements, or portions thereot. which would not have been incurTed, 

. 



had the property or property interest sought to be taken after the 

partial abandonme'nt been the property or property interest originally 
• 

~ought to be taken. 

C. The court shall, at the time judgment is entered dismissing 

the condemnation proceeding, iDake such-orders as r1ght and equity 

require w1th regards to transfer of title of record of the property 

back to the condemnee, and repayment of any tunds previously deposited 

by the condemnor and withdrawn by the conde~ee. 

ARTICLE IX 

MISCELLANEOUS 

SECTION 901 .. SEVERABILITY. If any-prOVision of this Code or 

the application hereof to any person or circumstances is held invalid 

the remainder of this Code, and the application of such provision to 

other-persons or Circumstances, shall not be affected thereby and to 

thie end the provisions of this Code are declared to be severable. 

SECTION 902. EFFECTIVE DATE. The provisions of this act shall 

become effectiVe upon approval by the people of the amendment of 

Article II, Section 24, of the Oklahoma Constitution referred by 

Senate Joint Resolution No . 
• 

_____ of the First Session of the 

Thirty-fourth OklahoMa Legislature. 

SECTION 903. REPEAL OF CONFLICTING LAWS. Upon the approval by . . 

the people of the question referred by said Senate Joint Resolution 

No. , all conflicting laws and parts of laws are repealed. 
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Article V 

[Defendant's Response] 

Prefatory Comment 

Under the approach to the pleadings here adopted, all objections 

to the complaint or to the action, and all defenses to the taking (as 

distinguished from the compensation to be awarded) must be included 

in a timely answer, and no demurrer or motion is permitted. However. 

it is contemplated that all preliminary objections and defenses will 
* 

be heard and decided prior to trial on the compensation issues. 

To avoid entry of his default, the defendant must file either a 

statement of appearance, an answer, or a disclaimer within the normal 

[20] day period allowed by section 501. A disclaimer, however, may 
( 
\. 

also be filed "at any time" thereafter, even after the defendant's de-

fault has been entered. Thus, the scheme of the Code contemplates 

4 procedural postures for a defendant: 

(I) The defendant may file a statement of appearance. This 

waives all objections and defenses to the taking (see section 503) 

but maintains the defendant as a party in ~he action who may introduce 

proof at the trial with respect to the scope and extent of his claimed 

property interest and the amount of compensation to bp. paid for it. 

(2) The defendant may answer and thereby raise and litigate 

any permissible issues of law or fact. See section 504. 

(3) The defendant may file a disclaimer. This removes him 
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from the action for all purposes, and he is not entitled to share in 

the award. See section 50S. 

(4) The defendant may default by making no response of any 

kind. A default waives all objections and defenses to the taking. 

After entry of his default, the defendant is no longer entitled to notice 

of the proceedings, and cannot file pleadings or motions, or introduce 

evidence at the trial, except by leave of the court on timely application. 

See section 502. A defaulting defendant, however, is entitled to share 

in the award of compensation to the extent of his interest, and the 

plaintiff must prove the amount of such compensation I unless a dis­

claimer is filed. 

1 Section 501. (Required Response] 

2 (a) A defendant shall serve and file a response to the complaint, 

3 or to an amended complaint, within (20] days after it has been served 

4 upon him. 

5 (b) The response may consist of: 

6 (l) a statement of appearance; 

7 (2) an answer; or 

B (3) a disclaimer of any interest in the action. 
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9 (c) A person who is not named as a defendant, or a defendant 

10 who wa s not served with proce ss, who cIa ims an intere st in the pro-

11 perty described in the complaint, may appear in the action by serving 

12 and filing a response to the complaint or amended complaint 

13 (l) a s of right within [9 oj days after the commencement 

14 of the action; or 
• 

15 (2) by permission of the court granted not later than [30J 

16 da ys before the date set for the trial of the issue of compen-

17 sation, upon noticed motion for leave to appear in the action. 

IS (d) The time allowed by this section for responding to a com-

19 plaint or amended complaint may be shortened or extended, prior to 

20 the entry of the defendant' s default, by 

21 (1) written stipulation filed with court, signed by counsel 

22 for all plaintiffs and by counsel for the defendant who is 

23 required to re spond, or 

24 (2) order of the court, granted with or without notice I 
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25 for good cause shown, upon a finding that no party will 

26 sustain substantial prejudice because of the change in the 

27 time for the response. 

28 (e) A response shall be served upon all parties of record at 

29 the time it is filed. 

30 (f) Nothing in this section impairs the right of a defendant to 

31 serve and file a disclaimer of any interest in the action at any time. 

Comment 

Section 501(a) prescribes the time within which the defendant's 

response ordinarily must be made. The period of time allowed, here 

shown in brackets as 20 days, should be conformed to the period for 

answer allowed in other civil actions in the state. In most cases, 

the time limit provided in paragraph (a) will run from the date on 

which personal service of process is accomplished. See section 409. 

On the other hand, if service is by publication pursuant to court order, 

the period would run from the date of last publication, unless the court 

order or an applicable statute otherwise provided. 

Paragraph (b) deSignates the only forms of response that may 

be made. No pleading or motion other than a statement of appearance 

(see section 503), an answer (see section 504), or a disclaimer statement 
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(see section 505) is allowed by way of response. 

Paragraph (c) provides for the relatively rare case of a person 

with an interest in the subject property who is not named as a defendant 

(or included in any general "unknown owners" designation), or a de­

fendant who for any reason is not served with process. Such persons 

who learn of the action are permitted to appear voluntarily as defendants, 

provided they meet the time limits of paragraph (b). The right to appear, 

however, is limited to a person claiming to have a legal or equitable 

interest in the property. -This would include I for example, one claiming 

(a) title by an unrecorded deed, (b) a lea sehold intere st, (c) an intere st 

based on possession under claim of right, (d) title by adverse possession, 

(e) as purchaser under an executory land sale contract, or (f) as bene­

ficiary of a trust impressed on the property. Persons who would not be 

directly affected by the adjudication of title or the award of compen­

sation in the action (e.g., persons merely opposed to the project in 

question) would not be authorized automatically to file a response, or 

to obtain leave of court to do so. 

Paragraph (d) authorizes an extension or shortening of the time 

to respond; but such a change in the time limits is only available prior 

to entry of default. No requirement is included for a noticed motion 

to sucure an extension of time from the court; an ex purte application 

is sufficient unless the court directs that a notice of motion be served. 

An order shortening or extending time to respond may be made in con­

nection with the granting of permission to appear pursuant to a motion 
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under paragraph (c) (2) • 

Paragraph (e) requires the response to be served only on 

parties of record. Later-appearing parties may obtain notice of the 

contents of earlier responses by consulting the clerk's file. 

Paragraph (f) preserves a defendant's right to file a disclaimer 

at any time, even though some other response was previously filed 

or his default was entered. See section 50S (a). The availability of 

a disclaimer may facilitate settlement of minor and tenuous claims 

of interest both as between plaintiff and defendant and as between 

adversely claiming defendants. 

Reporter's Note: This section has been extensively rewritten 
ba sed on the June 1972 meeting. It now incorporate s the 
provisions of former sections 406 and 503, this bringing all 
provisions relating to the form and time of response into one 
place. 

Section 502. [Default on Failure to Respond] 

(a) When a defendant has failed to respond to the complaint 

within the time provided in section SOl, the clerk shall, upon proper 

application as in other civil actions, enter his default. 

(b) Subject to paragraphs (c) and (d), a defendant whose 

default has been entered is deemed to have waived: 

(1) any preliminary objections to procedural defects in 
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8 the action or to the taking of the property described in the 

9 complaint; 

10 (2) any objection to the amount which the court determines 

11 from the evidence at the trial to be just compensation for his 

12 intere st in the property; 

13 (3) his right to file a response or other application for 
• 

14 relief of any kind in the action; 

IS (4) his right to notice of any proceedings in the action 

16 after the date of entry of his defa ult; 

17 (5) his right to present evidence or argument, or otherwise 

18 to participate as a party, in any hearings or at the trial. 

19 (c) A defendant whose default has been entered 

20 0) shall be served with notice of any amendment of the 

21 complaint that substantially changes the amount or nature of 

22 the property sought to be taken, or the purpose for which it is 

23 to be taken; 
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24 (2) shall be entitled to receive his distributive share of 

25 any award of compensation, damages, or costs made in the 

26 action, to the extent specified In the judgment; and 

27 (3) may serve and file a disclaimer statement under section 

28 50S. 

29 (d) Upon duly noticed motion made not less than [30] days prior 

30 to the date set for the commencement of trial upon the issue of compen-

31 sation, the court for good cause shown may set aside an entry of default 

32 and permit the defendant to serve and file an answer or statement of 

33 appearance to the complaint within such time, and subject to such terms 

34 and conditions, as may be just. 

Comment 

Section 502 provides for the consequences of a defendant's 

failure to file a timely response. While these matters are presumably 

cpvered by general procedural provisions. the many unique procedural 

features of condemnation procedure suggest the desirability of provIding 

explicitly for the consequences of default. 

Under paragraph (a), entry of default is obtained by application 
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as in other civil actions. The entry itself only cuts off the defendant's 

right to plead and defend, but not his right to share in the award of 

compensation. See paragraph (c). 

Under paragraph (b), entry of default waives all objections and 

defenses to the taking that could otherwise have been asserted. How­

ever, the plaintiff must still prove the amount of compensation that 

should be awarded to the defaulting defendant. The waiver, moreover, 

is not necessarily conclusive; paragraph (b) declares it to be n subject 

to paragraphs (c) and (d)." 

Paragraph (c) makes it clear that a defendant whose default has 

been entered is still a party to the condemnation action for certain 

purposes. First, he is entitled to notice of any amendment that sub­

stantially changes the scop .. of the "take" or the public use for which 

the property is to be taken. This notice will make it possible for the 

defendant in default to make a motion under paragraph (d) to set aside 

the default and permit the filing of an answer or statement of appearance 

where the change in the complaint warrants a change in defensive pesi­

tion. For example, a defendant might elect to default if the complaint 

sought only to take a small portion of his property for a highway ease­

ment; but an amendment that changes the scope of the "take n to a 

major portion of the premises, to be taken in fee, for stockpiling of 

highway maintenance supplies of sand and gravel could reasonably 

provoke an entirely different response. Notice is essential to ensure 

fairness to a defendant in default in such circumstances. Second, a 
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defendant inlilult is entitled to receive his proportionate share of 

the compensation, damages, and costs that may be awarded. Third --, 

he may still file a disclaimer under section 505. Since disclaimers 

remove the defendant from the action for all purposes, they should be 

encouraged in the interest of reducing litigation, simplifying the issues, 

and providing a convenient device for facilitating settlements. 

Paragraph (d) authorizes the court "for good cause shown" to 

set aside a default on noticed motion, subject to appropriate terms and 

• conditions to be prescribed by the court in view of all of the relevant 

circumstances. If the motion is made shortly before the trial date, 

for example, an equitable dispOsition might direct that the default be 

vacated on condition that defendant file a statement of appearance 

rather than an answer. Compare section 503 with section 504. In 

other instances, the court's order might limit the defendant to an 

answer pleading only specified defenses, or permit an answer to be 

filed on condition that defendant pursue only specified discovery pro-

cedures within a prescribed period of time. In ruling on the motion, 

the court has ample discretion to consider all relevant factors, includ-

ing the effect of its ruling upon the date for trial, the need for additional 

discovery, possible prejudice to the plaintiff and to other defendants, 

and the extent to which additional proceedings made available by va-

cating the default might prove to be unduly burdensome or oppressive. 

Reporter's Note: Section 502 and the Comment have been 
revised to reflect decisions made at the June 1972 meeting. 
The principal changes relate to: (a) treating the default il s 
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a waiver of objections and of defendant's right to partici­
pate, rather thana consent to the taking, and (b) provision 
for notice of substantive amendments to the complaint. 

1 Section 503. [Statement of Appearance) 

2 (a) A statement of appearance shall contain a description, in 

3 terms sufficient for identification, of the nature and extent of the 

4 interest claimed by the defendant in the property described in the 
• 

5 complaint, but may not allege any objection to the action or to the 

6 taking of the property. 

7 (b) By filing astatement of appearance, a defendant waives: 

8 (1) any preliminary objections to procedural defects in 

9 the action or to the taking of the property described in the 

10 statement; and 

11 (2) any claim to or interest in any other property sought 

12 to be taken in the action or in any award of compensation for 

13 the taking of property other than that described in the state-

14 ment. 
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15 (cl A defendant whose response to the complaint consists of a 

16 statement of appearance: 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

(1) is entitled to notice of, and may participate in, 

. any proceedings in the action that may relate to or affect the 

property described in the statement; 

(2) may present evidence at the trial relating to the scope 

and extent of his ownership Interest in any property not clearly 

embraced by the waiver described in paragraph (bl, and the 

amount of compensation and damages, if any, to which he is 

entitled; and 

(3) shall be entitled to receive his distributive share of 

any award of compensation, damages, or costs made in the 

action, to the extent specified in the judgment. 

Comment 

Section 503 provides for the contents and effect of a defendant's 

response in the form of a sta tement of appearance. The statement is 

intended to be a simple document, capable of being filed without aid 

of counsel, de qned primarily to clarify the ownership intere st in the 

subject property that is claimed by the responding defendant. Accord-
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ing1y, the description of the property claimed by the defendant need 

not be a legal description, but merely one adequate to identify the 

scope of his claimed interest. 

Under paragraph (b), the defendant waives all objections to the 

action and to the taking of his property. The statement also amounts 

to a waiver of any interest in any property not described in it. 

Under paragraph (c), the defendant remains a party to the 

action entitled to notice and to participation in all proceedings in 

the action, including the trial, that relate to his claimed ownership 

interest and to the compensation and damages to which he is entitled. 

The effect of a statement of appearance, as a response in the 

condemnation action, is subject to the pOWer of the court to permit its 

amendment, or the substitution of an answer in lieu thereof. See 

section 506. The subsequent filing of a disclaimer would also super-

sede a sta tement of appearance and make this section inapplicable. 

See section 505. 

Reporter's Note: This section has been rewritten to conform 
to suggestions made at the June 1972 meeting. The principal 
changes are in paragraphs (b) and (c), which attempt to spell 
out the exact consequences of a statement of appearance. 
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1 Section 504. [Answer] 

2 (a) An answer shall contain: 

3 (1) a description of the nature end extent of the interest 

4 claimed by the defendant in the property described in the com-

5 plaint; and 

6 (2) a statement of preliminary objections which may be 
• 

7 inconsistent with one another, together with a short and plain 

8 description of the basis for each objection. 

9 (bl The statement of preliminary objections shall include every 

10 legally tenable ground for objecting to the maintenance of the action 

11 which the defendant seeks to assert, including, but without limitation 

12 thereto, the grounds that: 

13 (1) the plaintiff is not lawfully entitled to take the de-

14 fendant's property for the purpose described in the complaint; 

15 (2) a mandatory condition precedent to the commence-

16 ment or maintenance of the action has not been satisfied; or 
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17 (3) the court lacks jurisdiction of the defendant or of 

18 subject matter, or is not the proper venue, or the complaint or 

19 any other procedural aspect of the action is defective, insuf-

20 ficient, or improper. 

21 (c) Subject to the provisions of section 506, any ground of 

22 objection not fairly set forth in the defendant's answer Is deemed waived . 

• 

Comment 

Section 504 prescribes the contents of the answer. In addition 

to a description of defendant's claimed interest in the property sought 

to be taken, all preliminary objections which the defendant wishes to 

assert must be pleaded in the answer • Any objections not set forth 

are waived. The answer is thus the only pleading by which the de-

fendant may assert that the condemnation action is unauthorized or 

has been defectively prosecuted. Section 501 precludes the assertion 

of objections by way of motion or demurrer as in other kinds of civil 

actions. The objections required to be pleaded need not be consistent 

with one another. 

As in the case of answers in civil actions generally, any 

allegations in the comPlaint that are not denied in the answer are 

deemed admitted. Conversely, by describing the interest claimed by 

the defendant, the answer may place in issue any conflicting or 
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inconsistent interest in the property alleged or claimed by the plaintiff 

in the complaint. 

The objections that may be asserted by answer are described 

in broad and flexible terms by paragraph (b). For example, under clause 

(1), the defendant may place in issue the plaintiff's authority to invoke 

eminent domain for the purpose described in the complaint, may contend 

that the purpose is not a lawful public use for which private property 

may be condemned, or may assert that the property is exempt from con­

demnation. Under clause (2), defendant may assert that the plaintiff 

has failed to adopt a legally effective condemnation authorization (as 

required by section 309), has failed to conduct preliminary purchase 

negotiations (as required by section 306). or has failed to satisfy some 

other condition precedent (e.g •• promulgation of an environmental impact 

statement required by an applicable statute; establishment of a required 

relocation assistance program; etc.). Under clause (3). any procedural 

defects, including lack of jurisdiction of subject matter or of the defendant, 

improper venue. insufficiency of the complaint, improper jOinder, untimely 

filing of the complaint. or other procedural omission (e.g •• a failure to 

seek to take an uneconomic remnant under section 208, or to condemn 

improvements required to be taken under section 209) may be a sserted as 

an objection. 

The procedures for determining preliminary objections are provided 

in sections 509-511. 
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Reporter's Note: Section 504 has been redrafted to conform to 
decisions made at the June 1972 meeting. As this section now 
stands, it includes in substance the provisions of former sections 
509 and 510, which describe the kinds of preliminary objections 
that may be pleaded in the answer. The Comment provides 
further descriptive detaiJ in this connection. 
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1 Section 50S. [Disclaimer Statement] 

2 (a) A disclaimer statement need not be in any particular form, 

3 may be signed either by the defendant or his attorney, and shall con-

4 tain a statement in short and plain terms to the effect that the de-

5 fendant claims no interest in the property which is the subject of the 

6 action, or in the compens~tion that may be awarded. 

7 (b) A disclaimer statement may be filed at any time, and super-

8 sedes a statement of appearance of answer previously filed by, or an 

( 9 entry of default of the .disclaiming defendant. 

10 (c) Subject to paragraphs (c) and (d), a defendant who has 

11 filed a disclaimer statement shall have no right to notice of or to 

12 participate in any proceedings, or to share in any award of compen-

13 sation or damages, in the action. 

14 (d) The court may implement the disclaimer by "Ippropriate 

1 5 orders, including a dismissal of the action as to the disclaiming de-

16 fendant and an award of authorized costs and disbursements. 
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17 (e) Upon duly noticed motion. for good cause shown. the 

18 court may permit a defendant to withdraw a disclaimer statement, subject 

19 to such terms and conditions as may be just. 

Comment 

Section 507 provides a simplified method for a defendant to dis­

claim any interest in the property or award of compensation involved 

in the action. 

Paragraph (a) permits the disclaimer to be an informal document 

which merely contains a statement "to the effect that" the defendant 

claims no interest in the property, or the award, or both. A defendant 

wishing to make a partial disclaimer may do so by filing a statement of 

appearance or an answer describing only the interest claimed by him. 

See sections S03(b) and 504(1). 

Under paragraph (b) t a disclaimer may be filed "at any time." 

even after an answer or statement of appearance has been filed, or 

after a default has been entered. The disclaimer supersedes any 

earlier responses. 

The disclaimer, in effect t removes the disclaiming defendant 

from the action. and ordinarily results in a dismissal as to him. See 

paragraphs (c) and (d). The court is authorized to make an award of 

costs where appropriate. 

Upon noticed motion and a showing of good cause, the court 
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may allow a disclaimer to be withdrawn, subject to such time limits 

and other conditions a s the court rna y prescribe. See paragraph (e). 

In appropriate cases, a condition of withdrawal may be the filing of 

a statement of appearance or answer within stated time limits, together 

with other conditions calculated to prevent undue prejudice to other 

parties. 

Reporter's Not,,' This section (formerly section 507) has been 
redrafted pursuant to suggestions made at the June 1972 meeting. 
The draft assumes that disclaimers should be encouraged and, 
so far as possible, simplified so that they may be filed without 
the need for services of counsel. 

1 Section 506. [Amendment of Answer or Statement of Appearance] 

2 (a) Subject to paragraph (b). unless the court otherwise directs, 

3 defendant may amend or supplement his answer or statement of appearance,. 

4 and may substitute either for the other without leave of court at any 

5 time within [901 days after service of process upon him, and there-

6 after with leave of court upon duly noticed motion. 

7 (b) A newly substituted answer, or an amended or supplemental 

8 answer, may not assert any preliminary objection that was asserted 

9 in the earlier pleading being amended or supplemented, except by leave 

10 of court obtained on duly noticed motion for good cause. Leave of 
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11 court may be granted only if the court finds that the failure to assert 

12 the objection earlier was due to excusable mistake or inadvertence, 

13 that the objection is asserted in good faith and not primarily for purposes 

14 of delay, and that no party to the action will be substantially prejudiced 

15 if leave is granted. 

Comment 

Section 506(a) authorizes the defendant to freely change his 

response up to [901 days after he was served with process, and there­

after with lea ve of court. The changed response is not limited to 

amendments or supplemental allegations, however, but includes the 

substitution of an answer for a statement of appearance, or vice versa. 

Paragraph (bl qualifies the liberal amendment policy of paragraph 

(a) by barring the assertion of preliminary objections not pleaded earlier, 

except by court order based on findings of justification, good faith, and 

lack of prejudice. 

The requirement that a court order be obtained to amend after the 

end of the [901 day period, and in all cases under paragraph (b), is based 

upOn (1) the need for judicial supervision of amendments introduced after 

the initial pleading stage of the litigation; (2) the practical need for 

judicial control over the timing and other procedural consequences of 

amendments that introduce new objections requring preliminary determi-
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nation, and (3) the desirability of assuring the existence of justifi-

cation and good faith before a party is allowed by amendment or sub-

stituted answer to introduce additional Issues and produce possible 

delay in the ultimate disposition of the action. 

Reporter's Note: This section has been revised to conform to 
the discussion at the June 1972 meeting. The comment explains 
its rationale. Without a provision of this kind, it seems probable 
that the usual procedures for amending answers, in state pro­
cedural law, might be inadequate to assure that the amending 
process is not abused or used for dilatory purposes. The pro­
cedures for amending responses are now substantially similar 
to those for amending complaints. See section 411 • 

1 Section 507. (Additional Pleadings] 

2 (a) Except as provided in paragraph (b), the plaintiff may not 

3 file a reply or other pleading responsive to an answer or statement of 

4 appearance. New matter alleged in an answer or statement of appear-

5 ance is deemed denied by operation of law. 

6 (b) The defendant may file a (counterclaim, cross-complaint, 

7 cross-claim, or third-party claim] in the action only with leave of 

8 court for good cause shown. Pleadings responsive themto shall be 

9 filed in accordance with applicable provisions of the (Code 1 [Rules] 

10 of Civil procedure, unless otherwise ordered by the court. 
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.~omment 

Section 507 is intrl1ded to prevent a condemnation action from 

becoming unduly complex or unnecessarily delayed through the routine 

filing of additional pleadings. including various forms of cross­

demands. 

A desire to introduce additional claims for relief under para-

graph (b), expecially as against third persons, should not arise very 

often, since the typical issues of just compensation and conflicting 

property claims can be eff~Gtively asserted without additional pleadings. 

On the other hand, a counterclaim for damages caused by the condemnor's 

entry for suitability studies (see section 305) may, in some cases, be 

appropriate. In other instances, third-party pleadings presumably may 

be used to assert claims for relief based on facts extrinsic to the con­

demnation action. For example, the defendant property-owner might 

have a claim for damages for trespass against a third person. or a 

claim against a third person based on actions that affect the value or 

use of the subject property. Under the present section, claims of these 

kinds (assuming they satisfy other requirements of local practice codes 

or rules) may be pleaded as cross-demand!:; in the action upon a proper 

showing to the satisfaction of the court that they would be in the 

interests of justice. 

This section appears to be necessa;ry to implement judicial 

control of pleadings subsequent to the answer, since, in its absence, 

existing authorizations for pleading of replies and of cross-demands 
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in normal civil litigation, often without leave of court, might be deemed 

applicable. See section 401. Upon enactment, the appropriate termin-

ology under state law should be inserted within the indicated brackets. 

Reporter's Note: This section has been revised as a result of 
the decisions made at the June 1972 meeting. The previous 
draft prohibited any form of cross -demand. and wa s silent on 
the matter of replies. 

I Section 508. [Motion to Strike Response] 

2 (al Within [ten] days after service of a defendant's response. 

3 or amended or supplemental response, the plaintiff may move to strike 

4 it in whole or in part for illegality, insufficiency. or uncertainty. 

5 (bl Objections to the form or contents of any response that 

6 are not asserted by plaintiff by timely motion to strike under sub-

7 section (al are deemed waived. 

8 (Cl If a motion to strike is granted, the court shall include in 

9 its decision or order a statement of the specific ground or grounds upon 

10 which the ruling is based, and shall give the defendant [ 101 days to 

11 amend to correct the defect [unless the defendant. by stipulation made 

12 in open court and entered upon the minutes of the court, concedes that 



Dec. 1972 - p. 5.25 

13 the defect cannot be corrected by amendment.l 

Comment 

Section 508 permits the plaintiff to challenge the form and language 

of the defendant's original or amended response. A defective, incomplete, 

or uncertain description of the property interest claimed by the defendant 

in a statement of appearance (see section 503) or in an answer (see section 

504) could unnecessarily complicate the issues in the action. The plaintiff 

should also have some met)lOd available by which to challenge the legal 

sufficiency of preliminary objections (see section 504) or to assert that 

their import is not sufficiently clear to enable the plaintiff to prepare to 

meet them. Similarly, a means of challenge should be available in the 

event the defendant attempts to amend his response in violation of the 

limitations prescribed by section 506, or to plead a counterclaim without 

leave of court. See section 507. A motion to strike seems an appropriate 

and expeditious remedy for all these purposes. 

Under paragraph (b), the failure to challenge defects by a motion 

to stroke constitutes a waiver only of objections to form or contents that 

could properly have been made by the motion. The substantive aspects 

of all allegations in the answer, including all objections pleaded, are 

deemed controverted a s a matter of law. See section 51 3 • 

Paragraph (c) is intended to implement the liberal rule of pleading 

that underlies the present Act by requiring an opportunity for the defendant 

to amend his pleading to correct any deficiency identified by the court's 

order ruling on the motion to strike, unless the defendant affirmatively 
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concedes that the defect cannot be remedied by amendment. 

Reporter's Note: This section (formerly section 512) is designed 
to clarify the issues raised in the formal pleadings, and where 
possible to simplify them, in advance of their formal determi­
nation. The Act contemplates that all ba sic Lsues of a pre­
liminary nature (e.g., the plaintiff's right to take, due satis­
faction of all conditions precedent, sufficiency of pleadings, 
etc.l will be adjudicated before the trial on substantive issues 
such as conflicting property claims, just compensation, etc. 

1 Section 509. [Hearing on Preliminary Obiectionsl 

2 (al Preliminary objections alleged in the answer may be heard 

3 and determined by the court on its own motion, or on noticed motion 

4 by any party. 

5 (bl Until all objections have been determined, or have been 

6 withdrawn by stipulation of the parties, no proceedings shall be held 

7 in the action for the purpose of determining just compensation. 

8 (cl Nothing in this section shall be construed to impair the 

9 right to or conduct of discovery proceedings in accordance with 

10 applicable law. 

Comment 

Section 509 provides for the hearing and determination of 
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defendant's preliminary objections. See section S04(b). No time limits 

for the hearing are provided, except that it must precede th8 trial on 

issues of Just compensation. It is assumed that all of the objections 

pleaded will ordinarily be made the subject of a single hearing, although 

nothing in the section specifically so requires. If one party notices a 

hearing on only part of the issues, the court, on its own motion or on 

motion of the adverse party, may set the balance of them for hearing at 

the same time and place, subject if need be to a continuance of the date 

originally set. In the meanwhile, discovery proceedings--which may be 

an important prelude to resolution of fact issues raised by one or more 

objections pleaded in the answer--may go forward without interruption 

under paragraph (0). 

It is here assumed that the court has ample authority, either as 

part of its inherent powers to control the proceedings before it or by 

affirmative delegation in applicable rules or procedural statutes, to 

control the order of presentation of the objections and, where factual 

issues are present, the nature of the evidence (e.g., oral testimony 

or affidavits) that may be adduced at the hearing. It is further assumed 

by this section that a determination of all issues properly pleaded by 

way of objections in the answer may constitutionally be made by the 

court without a jury. 

Reporter's Note: This section has been redrafted in accordance 
with discussions at the June 1972 meeting. The changes are 
mainly aimed at simplifying the wording, consistent with the 
view that the procedural details for the hearing on determination 
of objections should be left as flexible as possible, so that they 
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can more easily be accommodated to existing state procedural 
systems. This section and the appended Comment attempt 
to carry out that intent. 

1 Section 5.1 O. [Burden of Proof at Hearing on Objections] 

2 (a) Except as provided in subsection (b), the plaintiff has the 

3 burden of proof on all issues of fact raised in connection with a pre-

4 liminary obj ection . 

5 (b) The defendant has the burden of proof in the following cases: 

6 (1) Whenever fraud, corruption, bad faith, or gross abuse 

7 of discretion on the part of the plaintiff or any of its officers, 

8 agents, or employees is alleged by a defendant in support of 

9 a preliminary obj ection, the defenda nt ha s the burden of 

10 proving the facts relative to that particular allegation by 

11 clear and convincing evidence. 

12 (2) Whenever a preliminary objection is based on assertions 

13 with respect to which a condemnation authorization adopted 

14 by the plaintiff does not constitutesconclusive evidence, the 
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defendant ha s the burden of proving those assertions by a 

preponderance of evidence. 

Comment 

Section 510 specifies the allocation of the burden of proof on 

issues of fact arising in connection with the determination of defendant's 

preliminary objections. While the defendant has the obligation and 

burden to raise these objections by appropriate pleading (see section 

504 (c) providing for waiver of objections not pleaded), the evidence on 

factual issues thus asserted is generally more readily available to the 

condemnor. Moreover, as the party that initiated the litigation, seeking 

to take the defendant's property without his consent, it seems reasonable 

to require the plaintiff to bear the burden of convincing Lhe trier of fact 

that it should be permitted to maintain the action. This burden, of course, 

is ordinarily aided to a large degree by the conclusive effect of the con­

demnor's recitals of public use and necessity in its condemnation authori­

zation. See se ction 311 (a) . 

The exceptions set out in paragraph (b) are based upon collateral 

poliCies that would be subverted by insistence upon the general rule 

placing the burden of proof upon the condemnor. For example, fraud, 

bad faith, corruption and abuse of discretion may be alleged in connection 

with an objection asserting plaintiff's failure to engage in "good faith" 

negotiations to purchase, as required by section 306(a), or when a 

condemnation authorization is attacked as void under section 311 (b) • 
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The disfavored nature of these allegations is reflected by placing the 

burden of proving them, by clear and convincing evidence, upon the 

defendant. See paragraph (bl (I l. If the defendant succeeds in chal­

lenging the validity of the authorization by such evidence, the burden 

of proving the elements of public use and necessity remains upon the 

plaintiff. 

Another traditional policy, which presumes the regularity of 

official action, supports the position that even when a condemnation 

authorization is not conclusive evidence of its recitals of public use 

and necessity (see sections 311(c) and 403(b)) it should still be accorded 

evidentiary effect. This view is implemented by paragraph (b)(2) , which 

allocates the burden or proving the contrary to the objecting defendant. 

It should be noted, however, that except as provided in paragraph (b) , 

the burden remains with the plaintiff upon any other fact issues relating 

to whether the condemnation authorization is conclusive or merely pre­

sumptive evidence in the first place. 

Legal issues raised by objections asserted by the defendant are 

not affected by this section. Issue s of law--such a s whether the 

plaintiff is legally authorized to condemn the particular property for 

the stated public purpose, or whether that purpose is a public one-­

have no particular burdens allocated, and are subject to the same rules 

of persua sion which apply to legal issues in civil litigation generally. 

Whether an issue is one of law or fact for the purpose of this section 

will necessarily be determined by the court on the basis of applicable 



Dec. 1972 - p. 5.31 

judicial decisions and statutory provisions. 

Reporter's Note: This section (formerly section 5141 has been 
redrafted, together with the Comment, based on the June 1972 
discussions. The principal changes are in paragraph (bl. to 
clarify the burden of proof on the defendant in the limited 
situations there described. 

1 Section 5 II. [Disposition of Defendant's Objections] 

2 The standards provided in this section shall govern the disposi-

3 tion by the court of preliminary objections asserted by the defendant: 

4 (a) If the court determines that plaintiff does not have the right 

5 to acquire defendant's property by eminent domain. it shall dismiss 

6 the a ctlon a s to that property. If the court determine s that the plaintiff 

7 has the right to acquire defendant's property by eminent domain, it shall 

8 enter an interlocutory order to that effect. 

9 (b) If the court determines that a preliminary objection other 

10 than one governed by paragraph tal is meritorious, the court shall make 

11 an order appropriate to the objection and disposing of it in a just and 

12 equitable manner, including, but without limitation thereto, 

13 0) a disposition consistent with the disposition of 
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14 like objections asserted in other civil actions; 

15 (2) di smi s sal of the action, in whole or in part, if sub-

16 stantial or irreparable injury has been incurred or would other-

17 wise be incurred by the defendant; 

18 (3) directions to the plaintiff to take designated corrective 

19 or remedial action af; prescribed by the court, including, where 
• 

20 appropriate, the adoption of a new or amended condemnation 

21 authorization, within a specified period of time; 

22 (4) a determination to the effect that the failure or omission 

23 constituting the basis of the objection was the result of excus-

24 able mistake, inadvertence, or surprise and did not substantially 

25 prejudice the defendant in any material respect. 

26 (c) In addition to any other requirements of an order sustaining 

27 a preliminary objection, the court may in the interest of justice require 

28 the plaintiff to pay to the defendant all or part of the reasonable liti-

29 gation expenses necessarily incurred by the defendant because of the 

30 plaintiff's failure or omission constituting the basis of the objection. 
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31 An award of litigation expenses under this paragraph shall be included 

32 in the order if the court finds that the plaintiff acted or faBed to act 

33 without substantial justification. 

Comment 

Section 511 provides ,,,,flexible range of dispositions that can be 

ordered by the court upon sustaining objections pleaded by the defendant. 

While it is probably true that the court, in most states, would have 

power under existing rules cir codes of civil procedure to make most, 

if not all, of the orders here described, it seems appropriate to spell 

out the authority of the court in this regard in order to avoid any pre­

emptive or restrictive interpretation. 

Subsection (a) requires a dismissal when it is decided that 

plaintiff does not have the right to take the defendant's property, in 

whole or in part. If the complaint alleges alternative grounds for the 

taking, a determination of the insufficiency of one ground would not 

preclude a finding that the right to take exists as to the other. A 

dismissal may extend only to part of the defendant's property, if the 

court determines that plaintiff has the right to take the rest. 

Since a dismissal, whether in whole or in part, may significantly 

affect the public improvement project, it is declared to be immediately 

appealable. On the other hand, a determination that the plaintiff has 

the right to condemn defendant's property is declared to be an inter­

locutory judgment. Review must therefore await the conclusion of the 

action, except to the extent that interlocutory review may be available 



Dec. 1972 - p. 5.34 

in the adopting state under other provisions of law. 

Subsection (b) confers broad discretionary authority upon the 

court to make .just and appropriate dispositions of preliminary objections 

asserted by the defendant. The disposition, however, must be "appro-

priate" to the objection asserted. Pleading defects, for example, would 

ordinarily call for a disposition under paragraph (I), as in other civil 

actions. An objection that the plaintiff had failed to adopt a condem-

nation authorization (as required by section 309) or had failed to engage 

• 
in preliminary negotiations for acquisition of the property by purchase 

(as required by section 306) might call for a different disposition: Under 

circumstances showing extreme prejudice, a dismissal under paragraph 

(2) would be possible; more often, a corrective order under paragraph (3). 

requiring the omitted step to be taken f.\"ithin a specified period of time 

on pain of dismissal for failure to do so, would be indicated. In still 

other cases, the court might conclude that the omission was excusable 

under paragraph (4). The choice of disposition. under this section, is 

left to the court's sound discretion in light of all of the circumstances 

of the case. 

Subsection (c) authorizes the court to award the defendant all 

or a part of his litigation expenses in conjunction with an order sus-

taining an objection, where justice requires. The award is mandatory, 

however, if the court finds that the plaintiff acted, or failed to act, 

"without substantial justification." The term, "substantial justific2.tion," 

permits the plaintiff to show that it acted reasonably and in good faith 
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in failing to take the action in question. For example, the plaintiff may 

have concluded, on the ba sis of information available to it, that a pre­

liminary purchase offer was not required because the case was apparently 

within the provisions of section 308. 

The term "litigation expenses" as used in subsection (el includes 

reasonable costs and expenses, including attorney's fees and appraisal 

or engineering fees, necessarily incurred by the defendant. See the 

definition of this term in section 103(7). 

," • 


