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Memorandum T3-38

Subject: Study 39.30 ~ Wage Gernishment and Related Matters

Attached as Exhibit I are several letters which express the views of
Mr. Alvin 0. Wiese, Jr., concerning the Commission'’s reccmmendation relating
to wege garnishment and related matters.

We plan to set Senate Bills 102 and 103 (the bills introduced to effec-
tuate the wage garnishment recommendation) for hearing scon. We believe
that the Commission should conaider the suggestions of My. Wiese before the
bills are et for hearing since the matters he discusses in his letter
probably will be brought up at the hearing. The following is an analysis of
those suggestions. Unless othervise indicated, references are to pages in

the printed repert {attached to Memorandum 73-35).

Section 690.50 (pages 143-147)

Section 690.50, dealing with the manner of claiming an exemption, has
veen emended to delete all reference to exemptlon of earnings. The exemption
of earnings is claimed under the new statute. Mr. Wiese apparently is cone
cerned that the time limits set out in Section 690.50 (existing law) are not
appropriate in case of a wage garnishment. As previocusly stated, the section
i3 emended s0 it no longer epplies to wage garnishments generally, but the
section will apply to claims for exemption for paid earnings (new Section
690.8 on page 140) end paymente by pension or retirement plans (new Bection
690.23 on page 142). Concerning the objection to the time limits in Sec-

tion 690.50 as spplied to & claim of exempiien of property cther than earnings,

the steff has noted the objection, and it will be considered in connection
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with the revision of the execution provisions when the staff prepares a

background study on executicn.

Section 723.023 {pages 157-158)

Mr. Wiese suggests that Section 723.023, which relates to priority of
earnings withholding orders generally, does not adequately protect a creditor
who serves an earnings withhelding order during the time another order is in

effect. He suggests that the statute require that a notice he given the
second creditor “"that an existing order is operative, whose order it is, or
how long it has to run before the order being acted upon would be satisfied.”
In this connection, 1t should be noted that Section 723.104 (pages 184-185)

requires that the employer complete an "employer's return” and send it to
the second creditor within 15 deys from the date of service of the second
order. The content of the “"employer's return" 1s specified in Section 723.126
{pages 193-194), and this section requires that the second creditor be pro-
vided the information suggested by Mr. Wiese (except that Section 723.126
merely requires that the return specify the expiration date of the first
order rather than, as Mr. Wiese suggests, "how long it has to run before the
order being acted upon would be satisfied."). Since the employer often will
not be sure of the precise amount that will be withheld each paydsy, often
he wiil be unable to specify when the order will be satisfied. Accordingly,
the steff believes that Section 723.126 is satisfactory in its present form.
Mr. Wiese also suggesats that ihe employer might be required to hold
and honor the second order in the event that the prior order is eatisfied
or released prior to the expiration of the 125-day period during which the
order would be alive as specified in Section 723.022{1). The Commission
has discussed this aifernative on a number of cccasions end has decided not

to put this burden on employers. Ineteed, we have provided & short period
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during which the original creditor is precluded from serving a second order,
and this gilves other creditors an opportunity to serve their orders and an

adventage over the first creditor during this period.

Section 723.026 (pages 159-160)

Mr. Wiese believes that Section 723.026, which requires the judgment
creditor to send a receipt to the judgment debicor within 10 days after the
creditor receives any payment pursuant to an earnings witbholding order,
places an unnecessary burden upon the creditor. See Exhibit I, page 3 of
last letter, attached. There is considerable merit to Mr. Wiese's suggestion.
If the Commission desires to adopt this suggestion, Section T723.026 might be
revised as follows:

§ T723.026, Judgment creditor to account for payments

723.026. Within 20 45 days after he-reeeives-apy-payment-pursuans-ie

the end of the withholding period of an earnings withholding order, the

Judgment creditor shall send the judgment debior a-reediph-feor-sueh-pay-

sent an accounting of the payments received purmuant to the order. The

acecounting shall be sent by first-class mail, postage prepaid. A simlar

accounting shall be provided within 15 days from receipt of a request for

an accounting from the judgment debtor, but the judegment creditor is not

required to make such an accounting more frequently than once every 30

days. The reeeipt accounting shall state the amount of the paymens payments

received during the period covered by the accounting , the maximum

additional amount that mey be withheld pursuant to the earnings withholding
order, and the total amount received by the creditor during the period
the order has been in effect. He-yeeeipt-is-veguired-fer-peymerts-re-

geived-pursuant-ts-a-withholding-order-fay-5Hppars



The staff believes that the sbove provision sdequately protects the Judgment
debtor and will relieve the judgment creditor of a burden that is far cut of

proportion to the benefit to the judgment debtor.

Section 723.027 {pame 160}

Mr. Wiese suggests that five days within which to file a satisfaction of
judgment with the court when the Jjudgment is satisfied is commercially too
short a time. See his letter at the bottom of page L and the top of page 5.
He suggests lengthening the time to 10 days at a minimum if the debtor
requests or 30 days if no request is made.

Section 723.027 applies only if the judgment is satiafied by some means
other than payments pursuant to the order. See Section 723.022 (defining
"withholding period”). It does not apply if the employer has withheld the
full amount specified in the earnings withholding order. In that case, no
notice is necessary. Accordingly, the problem presented by the comment will
not arise in every case; it will arise only in those cases where the employee
mekes extrs payments or the creditor successfully levies on property other
than earnings. Considering that the employer may withhold earnings that
should not be withheld since the judgment has been gatisfied, the staff
would not like to increase the time period beyond the five daye {Saturday,
Sunday, and holidays excepted). At the same time, we believe that there is
merit in not requiring that a "certified" copy of the satisfaction of judg~
ment be served on the judgment debtor’s employer. Accordingly, we would
delete the word "certified" from Section 723.027(b) and subdivision {4} of

Section 723.022.

Secticen 723.077 (pages 177-178)

Mr. Wiese does not like to have tax and support orders preclude with-
holding pursuent to orders of ordinary creditors. Actuslly, the bill does
.



not necessarily have this effect. If there is an amount that masy be with-
held under the formula after the withholding for taxes or support has been
made, there can be withholding on the ordinery order. See Section 723.030(b)(k).
Recall also that the federal administrator has advised the Commission that
the amount withheld pursuant to a tax or support order must be included in
considering the amount that may be withheld in applying the limitatlons on

withholding.

Section 723.105 (pages 185-188)

Mr, Wiese is concerned that the time limits in Section 723.X05 are too
short. In substance, he suggests that the five-day pericd in subdivision
{e}(3) and subdivisions (d), {(e), and (f) be made 10 days. (It would seem
the remainder of the section is satisfactory.) The justification for this
change is that the time limits are too short to be practical and that the
inereage in the smount exempt sutomatically avoids the need that a hearing
on 8 claim of exemption be held so promptly. See the discussion of Sec-

tion 690.50 on page 2 of Mr. Wiese's letter.

Section 723.122 (pages 190-191)

Bection 723.121 provides that the creditor must include in his applica-
tion for an earnings withholding order = statement that the applicant has no
information or belief that the indebtedness for which the order is sought
has been discharged by a discharge granted to the judgment debtor under the
federal Bankruptcy Act or that prosecution of the proceeding bes been stayed
in a proceeding under the federal Bankruptey Act. Section 723.122 requires
that the notice to the employee indicate thet amounts cannot be withheld
if the employee proves that he has been granted a discharge under the

Bankruptcy Act or that proceedings for the collection of the debt have been
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stayed under that act. Mr. Wiese suggests this provision creates uncertainty
and that the matter should be left to the bankruptcy referee and the bank-

ruptey laws. See his letter on pages U and 5.

Section 723.124 {page 192}

Mr. Wiese objects to asking the debtor to list “"extraordinary prospective

expenses." See his letter on page 5.

Sections 723.152 and 723.154% (pages 196-197)

Mr. Wiese believes that the remedies against employers are impractical
and have no "teeth." See his letter on page 5. Perhaps s provision should
be added to the statute to read:

723.157. Nothing in this chapter affects any power a court may
have to imprison or fine a person who violates a court order.
This seems to be consistent with Sections 723.153 and 723.154 which provide
that the remedies provided by those sections are not exclusive. Also, a

comparable provision was included in the civil arrest statute.

Lebor Code Section 300 (pages 199~-203)

Mr. Wiese is concerned that the amendments of Section 300, which make
wage assignments revocable at will, wlll make a wage assignment less security
and less enforceable than it presently ia when not served on the employer.

The amendments will have this effect. A wage assignment will be revocable at

will by the employee. This prevents the employee giving one creditor priority
and also permits him to avold the obligation to pay from wages pursuant to a

wage assignment at a time when amounts are being withheld pursuant to an

earnings withholding order.
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Withholding on Farnings of State Employees

The Department of Public Works has indicated ithat the five-day pericd
provided before a withholding order goes into effect is not adequate in the
case of state employees. State employees are treated differently than other
employees generally for the purpese of wage payment. For example, they are
paid monthly. It has been suggested that a 10-day period would be more
administratively convenlent and would not hurt the creditor since he will
pick up a whole month's earnings merely be serving the notice more than 10
days prior to the end of the monthly pay period. Accordingly, to avoid
controversy on this matter, the staff urges that the Commission make an
amendment to provide a 10-day delay in case of state employees.

Respectfully submitted,

John H. PeMoully
Executive Secretary
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EXHIBIT I

Law QFFICES

STYSKAL, WIESE 8 MELCHIONE

Hrss VICTORY BOULEVARED
NORTH HOLLYWOOD, CALIFORNIA #6068
ar7-a93l TEE-AZ0E

March 20, 1973

L.J.STYRKAL (OF COUNSEL)

Profesecr William Warren
Stanford Law School
Stanford, California 943065

Re: AB 101 {(Wage Garmighment Bill)
Dear Bill:

I had the opportunity to review the Minutea of the Mareh 1,
2, and 3, 1973 meeting of the Law Revision Commiesion con-
cerning wage garnishment, and particularly the peaition of
the Attorney General that a hearing 18 not reguired beforas

a "withholding order for tazes". I thought you might be
interested to know that on Marech 5, 1873 Judge Charles Chureh
of the Los Angeles Superior Court in a case entitled Walter
Heller Company ve. The County Tax Colleetor impliedly found
that Section 2814 of the Revenue and Taxation Code authoriz-
ing eeizure and eale for unpaid taxee by the County Tax Col-
leator wae unconstitutional for lack of an opportunity for
hearing. Similarly, although the findinge have not yet been
sattled, in the case of Chryaler Credit Corporation against
Harold Ostley decided Mareh 16, 1873 in which we represented
rlaintiff, Judge Wong in Department 55 ordered judgment for
the platntiff ae prayed whieh will earry with 1t a finding
that said statute 18 unconstitutional. I am cautious in
thie latter concluasion since the findinge have not been
settled.

I gnclose a photostatice copy of a letter dgted Mareh 7, 1873
whieh I wrote to the Chairman of the Executive Committee of
the California Loan and Finance Asegoaiation, Mr. Kull., T
express my viewpoint on AB 101. Becauee the letter was
written on a personal baste, I do not wish to have it pub-
lished, but because of your deep interest in the Wage Garnish-
ment Bill and all of the efforte that you have expended on

it, I thought the commente which I made to Mr. Kull might

be of interest to you. I am sure they will be raised once



Ercfegecor William Warren
Page 2
Maroh 20, 1873

the bill reachez Committiee.

AOW/je
Enolosure

Sincerely,

STYSYALY WIESE & MELCHIORE

Alvin 0. Wiese, dJ»,



Law CFFICES

STYSKAL, WIESE & MELCHIONE

HPS 5 vICTORY BOULEVARD

ALVIN O, WIESE, JA. NORTH HOLLYWOOD, CALIFORNIA #1606 L.J. BTYEKAL (OF COUNSEL)
EDGAR J. MELCHIONE TRIT- 093 TER-420%5 -
JACK N, ROFF
ROBERT A. CLINCO )
RERNARD L, WEINER March 26, 1973

William D. Warren
Professor of Law

Stanford Law School
Stanford, California 94305

Dear Bill:

I acknowledge your March 22nd letter concerning AB 101
(wage garnishment). I have no objection to your furnishing
the Commission with a copy of my letter. I simply did not
wgnt it reproduced and distributed generally throughout

the state.

In a meeting last Friday, the membership of the law committee
of the California Loan and Finance Assoclation agreed sub-
stantially with my view points, and T believe that the
Commission would receive support from the California Loan
~and Finance Assoclation for the bill if amendments, as
outlined in my letter, were made,

Sincerely,

SPYSKAL, WIESE & MELCHIONE
{

i

R

Alvin 0. Wiese, Jr.
AoW/dd



Marah 7, 1873 ,

Aéf' 7@2 ﬁi»c#-ﬂm

Mr, Olen Kull

Hougehold Finance (Corporation

628 South Grand Avenue, Suite 803
Loe Angeles, Culijornia &0017

Re: AB 101 (Wage Garnishment 8111}
Dear Olen:

Because of the number of garnishmente for the purpoee of
colileetion run through thie office, I suppose I am the
principal member of the Law Committee from whom Bill Recbin-
son solieited commentis in the third paragraph of his Maroh
6th letter. .

I am sure you are acquainted with the several years of work
that the California Law Revision Commission nas dohe to conme
up with an ageceptable wage garnishmeni bill in California.
Like some of the other lavyere on the Committee, I have been
receiving their weekly revisions and staf) studies, many of
which have been so voluminous that they are impossible to keep
up with,. :

I am eompelled to the concluaion that B1ll Robinson reached--
simply, that we are going to have a revision of wage garnieghnent’
law in California in onre form or another, and therefora, out-
right oppoasition to Ag 101 i8 not appropriate to cerve the basit
tnterasts of the members of the Aesocciatiow and preserve what
righte to collection gtill exist., I would prefer to zee some
amendments to AP 101 to make it a little bit more palatable to
the ereditor's interesis cven thougn coine of the suggestions I
may make hereafter will at oest Dbe unpopular 1f not impogsible

to achiava.

AB 101 tagkee a new and fresh procodural approach to the wmethod

ef running a wage garnishment alter Judgment, whieh in my opinion,
ia most advantageous to tae ereditor. The eraditor obtains the
withholding ovder from the elerk of the court just us he obtaine
the writ of eweeution under present procedurca. Fie advantage

i8 that he may eerve this upon the employer without use of the
Marshal thereby greatly reducing the coat of the wage garnishmant
execution., As you know, these costs have bLeen inoreasing each

v



Mp, Olen XKull
Page &
Marech 7, 1973

year so that in many cases the coste are commensurate with
the dollar amount of return on the execution taking into
constderation the dispogable earnings available for exze-
cution under the Consumer Credit Proteation Act. The fore-
going ie the greateet advantage to creditors.

It doas not concern me that the cmount of wages automatically
exempt from levy is increased over those exempt under Federal

Law. Our cexperience has been that 1t <8 not the amount re-
coverable upon a levy on wages that is important, but simply

that something 138 recoverable aince in 90% of the cases the

Firet levy results in a voluntary agreement by the debtor to pay on
the acocount. The featurgs of AZ 101 to which I have objection, ncot
necesgarily in the order of their importance, are the jollowing:

1, Section £50.50 C.0.P. has to do with the procedure
by which the debtor may file a claim of exemption and sets forth
the time limiits witinin whieh the ereditor may file an affidavit
to conteet the exemption, and therecfter nctice a motion before |
the eourt to have it heand gnd determined. ZThese time limits are
unrealistically short, particularly in a metropolitan area such
ags Los Angelee and with the delay in mail as we now know it to
exist. Section 690.5(b) provides that upon receipt of a claim of
exemption, it shall be served upon the judgment creditar by mail
and the judyment creditecr has & days from the date that the ex=-
emption 18 sent to file a counteraffidavit to contest 1t. In
many cazsee it takes § to 4 days before the crediter recetives the
exemption allowing & or less days to prepare and file a counter-
. afiidavit., Subdivision (f}) of the sume section allows the creditor
enly 10 daye to eetablish a date of hearing and wake a notieae of
motton to have the exemption determined by the court. Hany Munti-
aipal courts pernit a law and motion calendar or hearing on cx-
emptions on only one day cach week. It i3 frequently impossible
under these cireumatarces to calendar the hearznd on a alaim of
exemption on the ome available law and motion calendur during the
10 day period. Before the protection afforded by the Conaumer
Credit Protection Actl whereby only a small portion of the earn-
ings can now be withheld, a hardship to the debtor could result
if the hearing did net take place at thse earliest possible date,
Toeday, with resiricted court ecclendare orn eivil mailters, a lack
of hardehip on the debilor, this time limitation saould be extended
within which to make a motion to datermine the validity of the
debtor's eoluim for exemption. My recommendalion te ithat the § and
10 day limitations be doubteu to 10 and 20 days.



Mr, Olen Eull
Page 3
Marach 7, 1873

. . 8., Sgction ?723.023 (Emplayeea’ Earntnga Protection
Law--Civil Code) establishes the general priority where two

or more orderg to withhold wages are eerved upon the employen.
Subseetion 3 provides that during the period when an sxisting
order ig being wcdmplied with by the employer, any subsequent
order i “"ineffective”. It dees not provide that the employer
must notify the creditor that an extsting order i3 opsrative,
whose order it is, or how long it hag to run before the order
baing acted upon would be satisfied. The creditor i3 thereby
left without requisite knowledge as to when a subsequent order
might appropriately be sought. 4 preferable soclution ito this
problem would be to amend the scetion tp require notifieation
by the employer to the creditor running the seeond or subsequent
order of the cxietence of a prior order and requiring the em-
ployer to honor the second order in the event the prior order
10 satisfied or raleased prior to‘'ithe expiration of the 125 day
period for which the order would be alive as speeified in Sec~
tton 723.022(1).

3., Saetion 723.026 places an unnecessary burden upon

the arcditor which probably could not be complied with in the

time limit epecified. It requircs the creditor within 10 daye
after recetving a payment to send the judgment debtor a receipt;
the receipt must state the amount of the payment; it must etate
the maximum amount that may be withheld pursuant to the earnings
withholding order; and the ftotal amount received by the ereditor.
during the period the order has been in effect. I think we should
reosognize that debtors are well quare of the amount withheld from
their wages. £Llsewhere in the Aet, the creditor i3 raequired to

serve upon the employer  table showing the maximum amount which
ean be withaheld so that thic information is avatlable to the debtor
in advance of any levy. Similarly, the total amount received by
the creditor is readily calculable and well known to the debior.
This added burden and expense to the craditor is unnecessary., and
tf the Legieslature is concerted that a debtor may wisn an account-
ing from the creditor ae to the application of fundc, the Seetion
could gimply he amended to provide that the creditor shall furnish
the debtor an accounting upon the debtor’'s request in writing.

4, Section 723.027 has some serious mechanical problems,
5 daya within which to jile a satisfaction of the judgment with the
court when the Judgment 18 saticfied is commereially too short a
tLuig. Batisfactions arve customarily prepared by the law office
repreventing the creditor, and jrequently, certainly by mail, the

0



Mr., Olen Kull
Page 4
Mareh 7, 1972

lawyer for the ereditor cannot communicats with the oreditor
to determine 1f the account has been satisfied. In the first
place, when does the time limii etart to run--from the time
 the employer mails the final payment? From the time 1t <sg
received by the ereditor? How about the period of time nec-
essary for the cheek to elear 1f the final payment s made by
check? I agree that @ satisfaction should be filed, but the
requirement to be commercially reasonable would beiter be
atated by requiring it 10 days after receipt of written re-
quest by the debitor or within 30 daye waichever is sooner,

Subdivigion (b} 18 totally impractieal., In our Log Angelesg
court ayatem, it 18 presently itaking 15 to 205 days after »ro-
quest to obtain the cartification of a Jdocument [rom the elenrk
of the court, Furthermore, there 18 no need to incur the ex-
pense of certification jor notice  to the employer.when a simple
copy would suffice.

5. Sgetion 723.0877 e¢stablishes two categories of
priority over the general withholding order available to «
ereditor. They inelude orders for support and taxes. Soeial-
ogically, I have recognitidn for the fact that the state would
iike to see spousal and child support orders enforceable in
order to cut down on the welfore roles. I also appreciate
their desire to collect tawxes, On the other hand, I cannot
subseribe to the total and absclute priority of bLoth of theee
typee of orderg ovsr the claims of all other oreditors, even
those who have furnished nscessities of life to a debtor, I
believe that the section on prioritics of orders could equit-
ably accomplish thne desired objective if gupport and tax orders
were allowed to run concurrently with orders for payment of
gereral ereditors on a formula or percantage baate.

€. Seotion 723.108 having to do with the debior's
elaim of excmpiion is gubjeet to the same time limitation ex-
emption commented upon in paragraph I heraof having to do uith
C.C.P, §96.50.

_ 7. Section 723,122 specifies the form of noitice to be
served upon the employce of an earnings withholding order.  Sub-
diviaion (e) etates that the notice provide that nothing can be
withheld for a debt which the employee can prove was discharged
in bankruptey or the enforeement of which has been etayed by a



Mr. Olen Hull
Page & . '
Maren 7, 1973 -

bankruptey court, Where do you prove this? At what time?

What 1s the procedure? The laws of the bankrupicy court

have adcquately dealt with the probiem, particularly in

the field ¢f nondiegchargeable debte, and it seems to me

that tinis seetion only cauces conjusion, Suppose an en-

ployee presents a bankruptey discharge to his employer in
opposition tc a withholding order when in foct the bankruptley
court has determined the debt to De nondischargeable. It wonld
be much hetier to leave thts subject matter to the jurisdiction
-of the bankruptey referce and bankruptey laws where it properly
belongs.

8. Section 723.124 provides for the information to
be included in the debtor's finansial statement. Subseetion
(f) asks tie debior to list “Yewirgordinary prospective ox-
pensce”. In my opinion, this is inappropriate to defermine
the need for total czemption Jrom garnisiavent on the date tie
claim fg to beg deterwined, and should not be the proper subjegt
matter for constderation oj the debtorl’s right to exempiion,

9, Segettoun 723.152 and 723.154 have to do with the
greditor's remedy against a fraudulent or conceaiing employer,
Phese sections are impractical and have no "teetn". If would
geem to me impossible to prove initent to defraud on lhe part
of the employer, and it is totully impractical for a creditor
to bring « sepavate civil aetion ayainst en employer to recover
wages ke jailed to withhold when the amounts invalved are cus-
tomarily woninal at best. In my opinion, these sections chould
be consolidated to cimply make the employer strfctly tiable for
fatlure to, or tmproper compliance wita the earnings mmtnholuva
order, and eubjeci to contewpt citation by the court on the vert-
Fied application of any creditor vesting power in the court in
the same volleetion aciion te order tne employer to pay gunis i
the crcditor vhich he impropcerly jailc to withhold.

ity for a personal

. fhe aweadments pro-
oy Code. Rapeated

I
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10. The wage ass TgnmMent os sect
property broker loan fZc a ceEtcat Jdbj?
posc to tarper witn Scction 300 o) tne La
reudings of tie arviendmwent lecave me confus as Lo whnetnar the
amendinen by nmaie a wage acsigament any leco securtiiy or levs en-
ferccable than it presently ig when 1% 1ie not served upon tLhe
employer,
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Mr, Olen Kull
Page 6
Mareh 7, 1873

The one epecific section with which I am concerned is Sub-
division (f) which provides that a wage assignment ig re-
voeable at any time by the maker. I am fearful that this
could do violence to the concept of wage assignment as
seourity, and I see no useful purpcse for this amendment
to the secition.

-~

I ghall be interested in the observationsg of others on the
comments I have made in thie letter, and ag the Bill pro-
gresses to Commiliee, perhaps I can be of [furiher agsistance
to you in considering the foregoing propoaals.

Sincorely,

STYSKAL, WIESE & MELCHIONE

AOW: 1b , Alvin O. Wieese, Jr.
. £ -

¢¢ Bill Robinson

Al Fink

- Caorge Richter

Jameeg Werscn

Larry Chanaler



