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Memorandum 73-25 

Subject: Study 52 - Sovereign Immunity (Claims Procedure) 

As you know, a claim relating to a cause of action against a public 

entity or pUblic employee for death or for injury to person or personal 

property must be presented to a public entity within 100 days from the time 

the cause of action accrues, and the claim must be denied or be deemed to 

be denied before an action may be brought against the public entity. 

When a claim is denied, the statute requires that the notice of the 

denial must contain a warning in substantially the following form: 

"WARNING 

HSubject to certain exceptions, you have six (6) months from the 
date this notice was personally delivered or deposited in the mail to 
file a court action·on this claim. See Government Code Section 945.6. 
You may seek the advice of an attorney of your choice in connection 
w1th this matter. If you desire to consult an attorney, you should dO 
so immedia tely. " 

If a claim is not presented within the lOO-day period, the elaimant may 

make an application to the public entity for leave to present sueh claim. 

The public entity may grant leave to present the late claim and, if leave is 

denied, the claimant may petition the court for an order relieving the peti-

tioner from the claims filing requirement. The petition shall be filed with-

in six months after the application to the public entity is denied or deemed 

to be denied. The court shall relieve the petitioner from the claims filing 

requirement if the court makes certain findings. 

The notice given by a public entity that an application to present a 

late claim has been denied is not required to contain a W'arning similar to 

the warning required when a claim is denied. A recent case (attached as 

Exhibit I) points this out and suggests: 

-1-



Although no statutory warning is required for a notice given pursuant 
to Section 911.8, the board might well direct a claimant's attention 
to the provisions of section 946.6, which require the claimant, 
after his application for leave to present a claim is denied, to peti
tion the court for an order relieving him from the provisions of sec
tion 945.4 before he may file suit on the cause of action to which the 
claim rela tes . 

The staff believes that the suggestion is a sound one and that the claims 

statute should be "amended to impose this notice requirement. Attached as 

Exhibit II is a draft of a bill to accomplish this objective. 
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Respectfully submitted, 

John H. DeMoully 
Executive Secretary 
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McLAVGHLIN v. SiJPl!RfOR CouRT 
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EXHIBIT I 

[Civ. No. ]lOI3. Fin! Dil;t., Div. Two. Nov. 30. 1972.] 

TIM McLAUGHLIN d aL, P«itionea, v. 
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THE SUPERIOR COURT OF HUMBOLDT COUNTY, R ....... ""MI:; .. 
LAWRENCE L. LIGHTHILL. Real ~ in IntcRst. 

In a penooal injury action against the Division of Highways, defmdant 
moved for I\IIJIJIl31'Y judgment on the basis of plaintiff's faiIuRI to comply 
with Gov. Code, § 946.6, requiring a daimant to pdilion tile COIJIt for .. 
IlI'deI' 1'OlieYing h.iin. from Gov. Code, § 945.4, claim filina requiremmll • 
a preroquilite to judiQal action on the denial of aD application for [eave to 
p mt a claim. The trial court denied tho motion. 

In .a poeeeding in m~us brought by defendant to compellbe 1rial 
court to v_to the donial, tho Court of Appeal denied tho writ on tho grou.Dd 
that tho ease came within the rule declaring that esroppei may be al10wed in 
factu.aI situations in which claimants have been misled by pal_tal 
agents with respect to the procedural and time requ.imncnt of eIaim staMM 

Pointing out thai a1thougb a letter from the Stato Board of Control to plain
Utl' related only to his application to file a late e1aim, it misled him into 
believing that his claim had been rejected, the court held that defendant was 
CIItopped to assert plaintiff's failure to compJy with Gov. Code, § 946.6, and 
that, viewing the 1ettor as a rejection of the claim. plaintiff's judicial action 
had been timely filed. (Opinion by Rouse, J., with Taylor, P. J., and Kane, 

. J., concurring.) 

HEA.DNOTES 

ClaBfIed to McKiDDCY', Digest 

(l) ludgmtlllll § 1II(11)-ManclamIA lu l,;ou.pd Vlll:atloR of Order Jte. 
fIIIIag ~ ludgmei.t.-. Mandamus is appropriate to .:ompel a 

[Nov. 1972] 
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,"'t:n to vacate its order denyillg a lTI<>ti"u for a summary judgment 
',hodl should havC' h~~n gramed. 

[Sw Cal_Iur.2d, )'lam,lamus, ~ n.] 

(2) Actions, Proceedings and Remedies II 26-CondidollS Pre!:ederIt
Action AgaiMt Publk Enlily-<"Iaim Filing R~IJimn""h In the 
ab!;enct: of an e'luilablc estoppel, it is mandatory thaI, as a preAlquisite 
to judicial actioll, a person whose application for leave to file a late 
claim against a governmental entity has been d,'llied comply with GO'>. 
Code, § 946.6, requiring him to petition the proper court for relief 
!'rom the claim tiling requirertlent~ of Gov. Code, § 94S.4 .. 

(3) Slate of Callfomia ~ 60-Llability-CIabu-Fillac as Psaeqaillet 
10 Judldal Acllon.-In a personal injury action ag,airm Ihe Division 
of State Highwa)'~, the di\'ision was estopped to ao;scn plaintilf'~ failure 
to petition the coun, pursuant to Gov. Code, * 946.6, for relief from 
the claim filing requirements of Gov. Code, § 945.4, before filing his 
action. where a leiter from lhe SUite Board of Control to him. altbougb 
relating oniy 10 his application to file a late claim. misled him into be
lieving lhal his claim had been rejected, and where, assuming thai the 
letter constituted II rejection of the claim, his judicial action was timely 
commeReed. 

CoUNSEL 

Gary L. Hall, Fil7.WiJliam. Memering. Stumbos & DeMers fur Petitioners. 

No appearance for Respondent 

Fredericlc H. Hilger for Real ParI)' in Interest. 

OPINION 

ROUSE, J.-Plaintift, Lawrence L. Lighthill, commenced a personal in· 
jury action against TIm Mclaughlin, Mifton Allen, and !'he State of Cali· 
fornia, acting by and through the Division of Highways, in the Humboldt 
County Superior Coon. Defendants' motion for summary judgment in that 
action was denied and defendants have now petitioned !'his coon for a writ 
01 mandate to compel =pondent superior coon to vacate sueb onIer. 
(1) If the motion should have been granted. mandamus SOU"'I in this , , 

[Nov. 1m] 
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proceeding is an appropriate remedy. (Whim"y'. Qt the Beach v. Superios
Court (1970) 3 Cal.AW.3d 258 [83 C.a.I.Rptr. 237]; Bank of America v. 
SlAperi.Jr Court (1970) 4 Cal. App.3d 435 [84 Cal.Rpt!'. 4211.) 

In their merion for summary judgment, defendnnts. who are the peti
tioners in. this action, contended that plaintiff's cause of action for damar 
for pcrsonaI injuries was barred by his failure to comply with applicable 
statutes governing the presentation of claims against a public entity. Spoo 
cilically. defendants argue that plaintiff failed to comply with the provisions 
of Government Code, section 946.6, which require a claimant to petition 
the court for an order relieving him from the provisions at sectioft. .945.4, 
when his application for leave to present a claim has b4;al denied 1 

Delendants established that the cause of action in the illSt8Dt cue accnae4 
011 July 240, 1970; that plaintiff failed to present a claim to the public elllity 
within 100 days;' that plaintiff made application for leave to present such 
claim on J 11M 30, 1971;' that the Stale Board of Control "declined to grant 
[his] request" on Ausu.t 4, 1971; and that thereafter plaintiff filed suit on the 
cause of action to whidl the claim related without first obtaining a court 
order n-!ieving him from the provisions of section 945.4. as required by 
section 946.6.' 

'All references herein to code sections .re to the GovetnmeJll Code. 
'S:ction 911.2: "A claim relating to • cause of acoioo for d~ath or for inilU)' 10 

p"rson or to pcn""al propo.'rty or grOWing crops ,han be presented as provided In 
Article 1 (commencing WIth Section 915) of thi, chapter not later I~ JOOIh day 
after the accrual of the cau", of action. A claim relati", 10 any other cau ... of actiOIl 
shall be pr",enU:d "' provided in Article 2 (commencIng with Section 91') of this 
chaph:f not later than one year alter l!-;e accmat of the cause of act,on:~ 

'Socti"" 911.4: ",.,) When a drum thaI is required by Sechon 911.210 be pre. 
senroo nol 1ater Ihi~n th~ 100th day af[cr the ~1ccnMt of the cause of action is not pre
wnted wirhin such t:me. ,1 written .L"rh~idion may he made to- the public entity for 
1eavt: to pT~nt ~lIt'lL claim. ~h) Th-: app!icafi"n shall be pr~nled to the publK:: entity 
as provided in ,.\rtidc 2: (commencing \\.ilh S<-clil,m 9L~1 (Jf this chapter within a 
rear.nnable 1iAu~ nnr 10 eXl,;tcd one rear ~lltC'r the accrual tlf the cause of action a.nd 
Ihall st • ./le- the rea!l·on for rhe tklay in rresenting. lhl.! daim. The proposed claim sh.ll 
be attached to the ~~pp1ication. : ' ." 

.. Section 946.6: "f U) \Vhere un applicatlon lor lea',..!'! lo present J. claim is denied or 
deemed to be. denil:d rur;ua.nt to ScC1iun 91 i .(" a r.ctJli~'n ma}' be matk- 10 lh-:: rourt 
for an order relieving th-.: petitioner trom Iflc pr ... ~ ... ·i~i'lF1!'i ()I $.:':llon 94S.4. The proper 
court for filing the petition i ... a ,,:out1 which W(H1td he a Cl,1-mpclcnt court for the trial 

.n( an aetion on the catJ~~ ()f a~tion 1('1 V!ohich th~ chhn rt.'i;ltL" and whi,.:h i .... h"lCalCd in 
a county or judicial di<;L; ict \I, hj~h ,.,.,ould h~ ,1 iUt"pcr pl:lI:e f~)r the Irial oi ... t!ch a\o'1ion, 
and if the petition i ... ailed in ;:\ Ct,url wh.;:h , .. n()l OJ prtlp..:i ~,~,ln 1'or the- Jct~rmirl:1.ri":~11 
of the matter. the CtHlrt, t"r, mOli,)n 01 ;I;:Y pJ.J"l:: .... h:.dl lr;uio.,fcr the prllCl"Cding to a 
proper court. (b) The rcfililm mll~l sho .... ~ 1.1 th .. t 'Lppli.:'.Jti,)l\ W;\ ... made 10 tne I1l-ard 
under Section 911.4 and w.!.\ I..icnicd or dccnh!"tl dl!nied. l ~) tht;:; j(!~ tor f~lihjft:: to 
present'the claim within the lime limit spl.A.."itil".-d. in $..;:.;tiOLl 'ttl,.! and. t3) the in
formation required hy Se('lion 910. The pc!ition sh.\1\ be tilecJ wilhin ,h nw'nlh~ after 

(Nov. 19721 
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(2) Complianc"" i til section 946.6 is mandatory unless excused on the 
basi, ,'/ ~,!uitable e>t<>ppd. (Kcndrick v. Ci/}' of La Mirada (1969) 272 Cal. 
App.2d .'2.\ 321( [7/ Cu.I.Rl'tr. 444J.) 

PlaiutiJ! admits thai ~~ did not ~ti!i"n for s"~h relief in the superior 
court before he filed il is actioo: however, he assert; that the letter he Ii:c:eived 
from the State Board of (\,mrol misled him into believing that the mlard 
had rejeeted nis claim rather than his <lpplicalion fo, leave to file a lale 
claim," ar.d that hi, actic" i., not barred .,ince he filed his action within a six
months' p~riod, as required by >.Cclion 945,6, subdivision (a), su~on 
(!).' . '. 

The letter which plaintiff received from the State B<.l<lrd of Control reads 
as follows: "Re: AppliClition for I"m'e /0 present filii! claim on behalf 01 
LAWRENCE LIGHTHILL. ... 

"The above entitled application was referred to the Board of Control at 
its meeting of August 3, 1971. After reviewing said "pplication, the beard 
declined to grant to request." (Italics partially added.) 

Although this paragraph, sta~ding alone. would seem to constitute a 
denial of tbe application for leave to present a late claim. the boItom of the 
letter contains the following "WARNING": "Subject to certain exceptions. you 
have only six (6) months from the dale this notice was personaIly deliven:d 
or deposited in the mail to file a court action on the rejected claim, or the 
portion of the 'Claim rejected. See Government Code Section 945.6, You 
may seek the advice of an attorney of your choice in connection witll tIIis 
ma~. If you desire to consult an attorney, you should do so immediately," 
(Italics added.) 

The warning apPearing on tile written notice mailed to the petitioner 
specifically refers to a .. rejected claim" or "portion of the claim rejecteid." It 
is a warning notice which is required to be given under section 913, when 

the application to the board i. <ienied or deemed to be denied pursuant to Section 
911.6. (e) The court shall relieve the pe1itioner from the pro"isions of Section 945.4 
if the court finds that th. application to the board under Section 911.4 was made 
within • reasonable time . . . ." 

,'Section 911.4, .ubdivi,ion (b), require.< that the propo..ed claim be attached to tbe· 
applica1ion for permission to present a claim not timely presented . 
. • Section 945.6, subdivision (a), .ubsection (I). reads in pertinent part as follows: 

"Except as provided in Sections 946A and 946.6 and ,ubject to .ubdivision (II). any 
s.uit broulht against a public entity on a cuuse of action for which a claim is .required 
to be presented in accordance with Chapter I (commencing with Section 900) and 
Chapter 2 (commencing wi,h Section 910) of Part J of thi. divisioll must be com
menced: (I) 1/ wri"~n nOl;ce J:, gj"~Jf in aC('Orcidllct: wifh S~rl;on 9JJ, not Iat~r rlum 
liz momru a/ttt tht datt such nOlic."e is per.v(}fJa/ty utliL'ufd or cit'po!filtd in th~ mail," 
(ItalicS added.) 

[Nov. 19721 



McLAUGHLIN V. SUPERIOR COURT 
29 C.A.3d 35: -- Cal.Rptr. --

.. ' 

39 

"the claim is rejected in whole or in part. '" (Italics. added.) No suclt warning 
notice is required to be given under section 9 J J .8, when an application for 
le/llle to present a claim is denied.' 

\ 
Section 915.4 list, three tyIX'" of statutory notices as the "notices pr<>-

vided for in Sections 910.8,911.8, and 913 .... '" Section 910.8 prOvides 
for written notice of a claim's insufficiency; section 911.8 provides for writ
ten notice of the board's action upon an application for leave to present a 
claim; and section 913 provides for ,written notice of the action taken on a 
claim, 

(3) In the instant case, action by the board of control concerned plain
titr's applicalion for leave 10 file Il lale claim and not the ~laim itself. We 
conclude, therefore. that it was both confusing and misleading to include in 
the board's letrer to petitioner a warning which only pertains to action taker. 
upon a claim.'· 

'Section 913 read. as follows: "(a) Written notice of the action taken under Sec· 
tion 912.6 or 912.8 or the inaction which i~ deemed rejection under Section 912.4 
shall he given in the maMer prescrihed hy Section 915.4. Such notice may be in sub
stantially the following form: 'Notice is hereby given that the claim which you pre
:s.ented to the (insert title of hoard of officer) on (indicate date) was (indicate whether 
rejected, allDWed, .1I0weJ in the amount of $ ... : . . . . . • .. and rejected ... to the 
balance, rejected by operation of law. or other appropriate I """,age, whichever i. 
applicable) on (indicate date of ,clion or ... j«:tion hy operation of law).' (b) If the 
claim is rejected in whole Or in 'Part.,. the notice required hy suhdivision (a) shaH inA 
elude a warning in sLlbstantially the folklwing form: 

•• '~'Akl'roiiNG 

" 'Suhject to cert~in exception.\, you have six (6) months from lbe date this notice 
was DCrsonaUv deliverlo!J or d~fXl!;ilt.!'d in the m:lil to file a coun action on this "'aim. 
See Government C4X1e &:ction 945.6. You may 'icck the advke of an auorncy ... ,f your 
choice iR connecti,')n with thi"j, maHer. If yO\t d~ire In con"illlt an attorney. you should 
do so immediately.' " 

"Sec:uon 911.8: "Writrl.!n r~C'ltjO! of the bo.anfs action ll~'l)n lhe applinlljon shall be 
given in the m'Ulner pn:- ... ,.:ribcJ h~ Section 915.4." t [lal1l.:\ add~d.) 

"Section 91~_4: ~'{i:IJ HlC notice,,,, prcwj<.k'-d lor in Sccli0T1o!ii 9TO,8. 91 I,&:. and 1.)13 
shall he given by ctthcr oj the follo\\ing methoLi:-.: {:, Pe~oH;.Jly Jcli .... !;!Tin~ the nOIl~ 
to the person prc:-.cntjn~ the claim or ·making Ih", :"Lf)"pticaiion. (Zl M3'Hin,i; !hl.!' noti..:e 
to the ;1!:Jdre:-..~, if .... ny. ~t.<JI~'Li in the.: claim nr appiJC;lli('tn 'Pi lhc addrc~s to whkh the 
person prc~enlin£ the .:lilim l~r makmg: lbe.." ~prth::~['On de,ires fll)licc'i. h' be ....... ilt or. if 
no SUi.:h .Iddress i:-:. ,[att!J in the ct.\im nr ;tl~pli~:dlinn. h~ OJ.tiling rht, notice [n tr.\! 
adJres,;, if any. ot tht..! d.lim.'lnl ;j,s StLl.l~j H. rlw tl:iim ,-,r 'l':'pli;':<-lri~m_ ! h J Sp lWlk:e 
need be given wherr: tne d'lim ll( apr1i';:;lt1U;) ! :li:~. 10 "'[:t; .. : .:ither an .;ajdrl~";' t~-, -.,·h, .. 'h 
the pl!r~on pre~entin!! the :.:l;,um or m,:\;'j,j~ rh.: applicll i1..l]l JI..',in.':o. n'Jli.,:c..; II) he v.:,a 
or an adc.Jres.s. of the ,bim,lIlt. 

li'Although OJ swtw\}ry w<lrning t ... rt:ql:F~': f"r rllJliL:: ~·i .. ~t~ Plln.LJJi1f h~ "'>l·~:l\m 
911.8. the hoard might "",eli direct 0. ..:1'ljm~lllL\ ;l(I;.,';~[IUn h) t:--tC prov'l ... j'lr:~. 01 ~',[ivll 
946.6, which requi;L.: .he cbimant. ai'ler h-h 'lppli ... -.. I[LOn t"nr k;lvc h) rre' .. ~nl .l di.ljU\ 
is denied, to petilion the COurt for .Hi orda l1. .. iic .... ln~ him lrt)m ,n.: rfO\-i_:o.ioD~ lH ... cc· 
lion 945.4 before he may fil~ !'oujl on the C;jJ~l!ie of .lcUOIl .. 0 Whb.:h [be ...:hum rl.!l"h;S. 

[Nov. 19121 
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III va", \'. Stale <if C"i;fum;" (19flT} 66 Ca1.2d 24. 31 [56 Cal.Rptr. 
(,66. 4":1 P. 2J ~ i 8 L our Supreme C ou rt referred to the intricacies of the 
clJi",s staWI,,,; .. 'Th" 1 963 legisiation " rem<xJial and ;hould be liberally 
~(tr"tru"d. Both Ihe """rt., and i .~gislature havc' rewgnized that the laby
rinHl nj' ..:Iairn ..... ;.;t~(lrh:" pTcviou .... ly S('atten~J thtoughQut our statutes were 
Irap' f.)r the unwary. ICil:ll;on,.] An attempt has be"n made by the legis
lature to remove sLich snarcs. ('nurts <hculd not rebuild them by a roo 
narrow tl1t~rpretatio:1 of the.! new enactment~. \ ,. 

It "3.' in an attempt l<' remm'" such snares that the Legislature revised 
=tion 913." 

Unlike the plaintiff in Kendrick V. Cily of I,a .l4imda. '''pra, 272'bu. 
App.2d 325, plaintiff here has presented fact. which, in our opinion, justify 
his failure to petition for judicial relie! pursuant to section 946.6. He has 
demonstrated to the satisfaction of this court that the Ylritten notice he re
ceived from the board misled him into believing that the board had rejected 
hi~ cfaim rather !han his application for leave: (0 present a claim. Such notice 
erroneously included a warning required to be given under section 913 
when a claim is rejected. Plaintiff contends that he acted in reliance upon 
that notice, to his injury. 

Estoppel may be allowed in factual situations where claimants have been 
misled by governmental agents with respect to the pr<X:edural and time re
quiremenm of the claims statute. (Cruise v. City & County of San Francisco 
(1951) 101 Cal,App.2d 558,564·565 [225 P.2d 988); Mendibles v. City 
of Scm Diego (1950) 100 Cal.App.2d 502, 506 [224 P.2d 42]; Fredrichsen 
v. City of Lakewood (1971) 6 Cal.3d 353,357 [99 CaJ.Rptr. 13,491 P.2d 
805).) 

In light of the established judicial policy that actions shook! be decided 
nn their merits and our Supreme Court's command that claims statutes 
should be liberally construed (Viles v. State of California, supra, 66 CaI.2d 
at pp. 32·33). we hold that defendants are estopped from asserting pJaintiffs 
ooncompliance ~ith the statutes relating to the presentation of claims. 

The alternative writ is discharged and the petition is denied. 

Taylor. P. J., and Kane, J., concurred. 

l1See California Law Revision Commission Comment to the 1969 amendment. 

[Nov. 19721 



• 

Memorandum 73-25 

EXHIBIT II 

An act to amend Section 911.8 of the Government Code, relating to 

claims against public entities and public employees. 

The people of the State of California do enact as follows: 

Section 1. Section 911.8 of the Government Code is amended 

to read: 

911.8. 1!l Written notice of the board's action upon the 

application shall be given in the manner prescribed Qy Section 

915.4. 

(b) If the application for leave to present the claim i8 

denied, the notice shall include a warning in substantially the 

following form: 

"WARNING 

"If you wish to file a court action on this matter, you DRlst 

first petition the appropriate court for an order relieving you 

from the provisions of Section 945.4 of the Government COde (claims 

presentation requirement). See Government Code Section 946.6. 

Such petition must be filed with the court within six (6) months 

from the date your application for leave to present a late claim 

was denied. 

"You may seek the advice of an attorney of your choice in con

nection with this matter. If you desire to consult an attorney, you 

should do so irmned1ately. " 


